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Mr.  Davis  to  Mr.  Fish. 

Paris,  September  21, 1872.    (Received  October  10, 1872.) 

Sir:  I  transmit  herewith,  in  a. separate  inclosure,  the  original  award 
of  the  tribunal  of  arbitration,  and,  in  another  separate  in-  Award  .nd  proto- 
closnre,  the  original  protocols  of  the  conferences.  counran-miueo. 

Having  now  conducted  to  a  snccessful  termination  the  interests  in- 
trusted to  me  by  the  President,  1  respectfully  ask  permission  to  make  a 
statement  respecting  them. 

At  the  conference  of  the  joint  high  commissioners  at  Washington,  in 
which  the  subject  of  the  Alabama  claims  was  first  consid-  ^^^^^  ^^ 
ered,  the  American  commissioners,  in  their  opening  state-  hirtl^^JommTwioi^oi 
ment,  defined  the  demands  of  the  United  States  against  Great  ^^^  '°^"^  ''^""^ 
Britain,  growing  out  of  the  acts  of  the  Alabama,  and  the  other  cruisers, 
which  were  to  be  the  subject  of  the  negotiations,  in  the  following  lan- 
guage, viz: 

Extensive  direct  losses  in  the  capture  and  destruction  of  a  large  number  of  vessels, 
with  their  cargoes,  and  in  the  heavy  national  expenditure  in  the  pursuit  proi^co,  ^f  May  4. 
of  the  cruisers ;  and  indirect  iigury  in  the  transfer  of  a  liu*ge  part  of  the  mu  and  ^uJteat 
American  commercial  marine  to  the  British  flag,  in  the  enhanced  pay-  ^  *^**'^ 
ment  of  insurance,  in  the  prolongation  of  the  w^ar,  and  in  the  addition  of  a  large  sum 
to  the  cost  of  the  war  and  the  suppression  of  the  rebeUion. 

At  the  same  time  they  indicated  the  manner  in  which  some  of  these 
claims  could  be  substantiated,  viz:  the  claims  for  the  loss  and  destruc- 
tion of  private  property  in  the  ordinary  manner;  the  cost  of  the  pursuit 
of  the  cruisers  "  by  certificates  of  Government  accounting  officers,"  and 
what  they  styled  "indirect  losses''  by  estimates.  All  the  subsequent 
negotiations  proceeded  from  this  starting  point. 

It  has  been  shown,  beyond  possible  question,  in  the  argument  of  (Gen- 
eral Gushing,  Mr.  Evarts,  and  Mr.  Waite,  presented  to  the  i»  ^„r„,om,  wHk 
tribunal  on  the  15th  of  June  last,  that  this  definition  of  our  •»»p"»-io«*««ii''- 
claims  was  in  strict  accordance  with  all-  previous  negotiations  between 
the  two  governments,  with  the  action  of  the  Senate  of  the  United  States, 
and  with  the  official  expressions  of  the  President  to  Congress. 

The  British  members  of  the  joint  high  commission  took  no  exception 
to  the  definition  when  it  was  made  by  their  American  col-  Noeioepuonuke. 
leagues.    They  acquiesced  in  it.  lIo^lH^^  **"*"* 

When  I  had  the  honor  to  receive  the  directions  of  the  President  to 
prepare  the  Gase  of  the  United  States  for  submission  to  tlie  DeaniuonofAu- 
tribuual,  I  regarded  myself  as  bound  by  the  definition  of  the  priit^'C^EnJiS  « 
words  "Alabama  Glaims"  which  the  American  commission-  "••"«"*• 
ers  had  given  in  the  opening  conference,  which  they  had  adhered  to 
throughout  the  negotiations,  and  which  had  been  placed  in  the  protocol 

IB  -'.'^-^-^y  ^^^ 
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by  the  joint  act  of  all  the  commissioners.  I  looked  in  vain  in  the  treaty 
for  any  waiver  or  remission  of  those  claims.  On  the  contrary,  I  found 
an  express  provision  that  the  United  States  were  to  have  the  judgment 
of  the  tribunal  on  all  their  claims  growing  out  of  the  acts  of  the 
cruisers. 
The  question  was  a  practical  one :  for  the  claims  for  ^'  enhanced  rates- 

Frepar»tK.nofcMe.  of  iusurauce '^  wcro  among  those  which  had  been  classified! 

Pri^atadaim-cuui.  »»  "indircct"  in  the  statement,  which  had  received  the  ap- 
mfl«i«,ndim:t.  pfoval  of  all  tho  mcmbcrs  of  the  joint  high  commission. 
Many  claims  of  this  character  were  presented  at  the  Department  of 
State,  and  a  circular  was  issued,  undei^  the  immediate  direction  of  the 
Secretary  of  State^  informing  claimants  that  all  claims  growing  out  of 
the  acts  of  the  cruisers  would  be  presented  to  the  tribunal,  leaving  that 
body  to  determine  on  their  merits. 
It  was  impossible  for  me  to  prepare  the  Case  and,  at  the  same  time,  to* 

Employment  of  Mr.  dlrcct  iu  pcrsou  thc  details  of  the  arrangement  of  the  evi- 
Beaman.  dcucc  respcctiug  the  national  and  individual  claims.    Mr. 

Charles  C.  Beaman,  jr.,  of  New  York,  was  employed  to  do  the  latter, 

HisMeiit  iinder  general  directions  from  me,  and  did  his  work  with 

'  admirable  fidelity.  Thus  the  evid«w5e  already  collected,, 
together  with  important  new  materials  from  the  archives  of  the  several 
Departments,  and  the  proof  of  the  losses  suffered  by  individual  claim- 
ants, were  arranged  and  stated  in  the  manner  marked  out  by  the  Ameri- 
can members  of  the  joint  high  commission,  viz : 

1.  The  evidence  offered  by  individual  claimants  for  the  loss  and  de- 
Am.n.«»«.tofthe  struction  of  property  and  for  enhanced  rates  of  insurance 

evidence.  ^^g  aualyzcd  and  tabulated,  and  a  full  abstract  of  each  case 

was  prepared  by  the  clerks. 

2.  The  national  claims  for  the  pursuit  of  the  cruisers  were  stated  and 
tabulated  at  the  Navy  Department,  and  were  inserted  by  us  exactly  as^ 
received  from  that  Department. 

3.  No  proof  was  offered  of  the  national  losses  by  the  tran^r  of  the 
commercial  marine,  or  by  the  prolongation  of  the  war,  but  they  were- 
left  to  be  estimated  by  the  tribunal  of  arbitration,  should  Great  Britain 
be  found  responsible  for  them. 

The  Case,  which  was  reserved  for  my  own  work,  was  constructed  on 
the  following  theories  of  fact  and  of  law — ^theories  which 
cJe'-vViailZ^i  have  received  the  sanction  of  the  eminent  counsel  of  the 
******  United  States ;  whicih  have  been  adhered  to  in  all  the  argu- 

ments, and  which  have,  to  no  small  extent,  been  adopted  by  the  arbi- 
trators : 

(a)  That  the  tribunal  of  arbitration  was  a  judicial  body,  substituted 
ThetribuMiaju.  l>y  thc  partlcs  to  take  the  place  of  force,  and  empowered 
dKTiaibody.  ^  ^;py  ^Q^j  detcrminc  issues  which  otherwise  could  be  settled 

(if  at  all)  only  by  war. 

(b,)  That  the  injuries  of  the  United  States  should  be  state<l,  theoefore,. 
c«wto  b*  tmud  '^ith  the  fullness  necessary  to  a  determinatJon  in  a  court  of 
frankly.  1^^^  j^^^  ^j^^jj  ^jjg  Same  fraukucss  with  which  they  would  be 

stated  in  case  of  an  appeal  to  force.  I  did  not  think  that  the  United- 
Stat^^s  could  obtain  full  justice  at  the  hands  of  the  arbitrators  if  any  ap- 
preciable part  of  their  wrongs  were  left  untold. 

(c.)  That  the  government  of  Great  Britain,  by  its  indiscreet  baste  in. 

counselling  the  Queen's  proclamation  recognizing  the  in- 

«f^'fS?Bnt,TaS  surgeuts  as  belligerents,  by  it«  preconcerted  joint  action 

wVnV  oJ* 'dlie'^ru  with  France  respecting  the  declarations  of  the  congress  of 

•"^^  Paris,  by  its  refusal  to  take  steps  for  the  amendment  of  its- 
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BBotrality  laws,  by  its  refrdining  for  so  long  a  time  from  seizing  the 
lams  at  Liverpool,  by  its  conduct  in  the  affair  of  the  Trent,  and  by  its 
approval  of  the  course  of  its  colonial  officers  at  various  times;  and  that 
the  individual  members  of  the  government,  by  their  open  and  frequent 
expressions  of  sympathy  with  the  insurgents,  and  of  desires  for  their 
success,  had  exhibited  an  unfriendly  feeling,  which  might  affect  their 
own  course,  and  could  not  but  affect  the  action  of  their  subordinates; 
and  that  all  this  was  a  want  of  tlie  ^^due  diligence"  in  the  observance 
of  neutral  duties  which  is  required  at  once  by  the  treaty  and  by  inter- 
national law. 

It  seemed  to  me  that  such  facts,  when  proved,  imbued  with  the  char- 
acter of  culpable  negligence  many  acts  of  subordinates  in  ^bat  acuot  .ub- 
the  British  service  for  which,  otherwise,  the  government  ^nT^ttinS'^Z 
might  not  be  held  responsible;  as,  for  instance,  acts  of  the  '^' 
collector  of  customs  at  Liverpool  respecting  the  Florida  and  the  Ala- 
bama:  acts  of  the  authorities  at  Nassau  respecting  the  arming  of  the 
Florida  at  Green  Bay,  and  subsequently  respecting  her  supplies  of  coal; 
acts  of  the  authorities  at  Bermuda  respecting  the  Florida;  and  acts  of 
the  authorities  at  Melbourne  respecting  the  Shenandoah.  There  were 
many  such  acts  of  subordinates  which,  taken  individually  and  by  them- 
selves, would  not  form  a  just  basis  for  holding  culpable  a  government 
which  was  honestly  and  with  vigilance  striving  to  perform  its  duty  as 
a  neutral ;  but  which,  taken  in  connection  with  each  other,  and  with  the 
proofs  of  animus  which  we  offered,  establish  culpability  in  the  gov- 
ernment itself. 

(d.)  That  the  insurgents  established  and  maintained,  unmolested 
throughout  the   insurrection,  administrative   bureaus  on 
British  soil,  by  means  of  which  the  several  cruisers  were  -wD^t^«dmini.inj. 
dispatched  from  British  ports,  or  were  enabled  to  make  them  HJ^u^V^Til^^ 
bases  of  hostile  operations  against  the  United  States,  and  "'^  *'"•**■''••**• 
that  the  British  government  was  cognizant  of  it. 

{€.)  That  Great  Britain,  from  the  outset,  denied,  and  to  the  last  per- 
sisted in  denying,  that  the  departure  of  vessels  like  the    Briurt  deni«i  oi 
Alabama  and  the  Florida,  under  any  circumstances,  could  '''^''''^■ 
be  a  breach  of  international  duty ;  and  had  refused  to  exercise  diligence 
to  prevent  such  departure. 

(/.)  That  in  point  of  fact  no  such  diligence  had  been  exercised ;  and 
that,  while  there  were  particular  facts  as  to  each  vessel,  tending  to  fix 
responsibility  upon  Great  Britain,  these  general  indisputable  facts  were 
sufficient  to  carry  responsibility  for  the  acts  of  all  the  cruisers. 

The  treatment  of  this  line  of  argument  exhausted  five  chapters  of  the 
Case.  These  five  chapters  were  printed  in  a  memorandum 
form,  and  were  submitted  to  several  gentlemen,  some  of  partof^eio'Jubil! 
whose  names  I  may  mention  without  violating  confidence ;  "*^ 
only  remarking,  injustice  to  them,  that  they  should  not  be  held  respon^ 
sible  for  the  views  in  this  part  of  the  Case,  by  reason  of  having  read 
it  in  advance. 

1.  They  were  sent  to  President  Woolsey,  who  made  many  p^^^^^ 
valuable  suggestions,  most  of  which  were  adopted.  '*'*"    t  wooi.ey 

2.  Mr.  WUliam  Beach  Lawrence,  the  eminent  publicist,  permitted  me 
to  consult  him,  not  only  after  these  chapters  were  written,  ^r.  Be.cb  l.w 
but  also  during  their  composition.  I  did  not  adopt  his  well-  '""'• 
known  views  respecting  the  Queen-s  proclamation  and  the  unfriendli- 
ness of  the  British  cabinet;  nor  do  I  suppose  that  he,  knowing  my  con- 
victions to  be  otherwise,  had  any  idea  that  I  would  adopt  them.  I  did, 
however,  receive  from  him  valuable  hints,  which  improved  the  work. 


riie  Cabii.et- 
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3.  Mr.  E.  R.  Hosir,  one  of  the  members  of  the  joint  high  commission, 
'ir  K  R,  Hoar      ^^^^  these  chapteFS  at  my  request,  and  expressed  his  gen- 
eral approval.    I  think  that  he  made  several  suggestions, 

and  that  all  were  adopted. 

4.  The  veteran  statesman  and  scholar.  General  Cushing,  made  several 

valuable  contributions,  all  of  which  were  embodied  in  the 

G«nernl  Cufbing.  ••  ' 

work. 

5.  The  different  members  of  the  Cabinet  were  consulted,  and,  so  far 
as  they  made  suggestions,  their  views  were  adopted.  It  is 
within  your  own  knowledge  that  I  received  several  valuable 

contributions  or  hints  from  you. 

It  was  not  until  I  had  thus  received  and  acted  on  the  advice  of  a  wide 
circle  of  statesmen,  jurists,  and  publicists,  competent  to  criticise  the 
work,  of  whose  patriotic  desire  to  have  the  interests  of  their  country 
represented  with  dignity  at  Geneva  no  one  could  doubt,  that  the  final 
chapter  of  the  work  was  written.    This  chapter  contained  the  formal 

T^t  chapter  not  statcmcut  of  thc  claims  submitted  for  adjudication  under 
•ubmiuedior«dvk^  thc  trcaty.  Among  them  were  those  which  have  since  be- 
come known  as  "the  indirect  claims.'^  To  prevent  misapprehension  it 
should  be  said  that  this  chapter  was  not  sent  out  for  criticism  as  the 
others  had  been.  The  statements  were  presented  in  the  exact  language  of 
the  protocol  made  by  the  two  parties  jointly  for  the  purpose  of  defining 
the  claims  to  be  submitted  to  the  tribunal.  They  were  accompanied  by 
references  to  the  proofs  respecting  the  individual  claims,  and  the  national 

No  claim  made  for  ^^^^"^^  ^'^^  ^^  pursult  of  thc  cruisci's ;  and  with  a  request, 
a  ^artkuiTr'IIlm  for  that  thc  tribuual  would  estimate  the  national  losses  in  the 
"t"r?bSai  «kT^  transfer  of  the  commercial  marine,  and  in  the  prolongation 
*.i.mai^.  ^^  ^^  ^^^     And,  in  order  that  the  statement  might  be  com- 

plete, some  reasons  were  added  why,  should  the  tribunal  be  of  opinion 
that  Great  Britain  was  responsible  for  the  prolongation  of  the  war,  the 
prolongation  should  be  dated  from  July,  1863. 
The  Oa«e,  as  thus  revised,  was  reprinted,  and  was,  in  accordance  with 

Delivery  of  the  thc  tcrms  of  thc  trcaty,  taken  to  Geneva,  and  there  de- 
i*,e  at  GencNa.  iivercd  to  thc  arWtrators  and  to  the  British  agent  in  the 
official  English,  (and  also  in  a  French  translation,  made  for  the  con- 
venience of  the  arbitrators,)  together  with  seven  volumes  of  accom- 
panying documents,  correspondence  and  evidence. 
The  facts  which  were  disclosed  in  the  Case  were,  undoubtedly,  such  as 

The  language  of  callcd  for  thc  rcprobatiou  of  just-thiukiug  pcrsous;  but  thcso 
ih«  au«  tried.  fj^^jj-g  ^^^^  \.^^^  SO  far  as  I  was  able  to  do  so,  in  simple  and 
temperate  language,  without  harshness  or  violence.  Nothing  could 
have  been  further  from  my  expectations  than  the  outburst  which  fol- 
lowed. 
In  about  a  fortnight  after  we  left  Geneva,  it  began  to  be  said  in  the 

Comment,  of  the  Loudou  ucwspapcrs  that  the  good  faith  of  the  British 
Briiiahpreaa.  govemmcnt  was  called  in  question  in  the  American  Case, 
and  soon  the  whole  press,  with  the  exception  of  the  newspaper  univer- 
sally recognized  as  the  leading  journal,  opened  an  attack  upon  the 
chapter  on  unMendliness. 

The  Standard  thought  we  had  "sacrificed  the  consistency  and  dig- 
nity of  our  pleadings  to  satisfy  popular  prejudice  at  home.''  The  Tele- 
graph spoke  of  the  "  effrontery"  with  which  the  American  demands 
were  set  forth,  and  said  that  "  it  must  be  borne  in  mind  that  General 
Grant  seeks  re-election."  The  Saturday  Eeview  spoke  of  the  narrative 
as  "  perverted  and  spiteful,"  and  "  a  malignant  composition,"  and  said  that 
*'  if  the  Americans  wish  to  express  still  more  hostile  feelings,  they  must 
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disoontinae  verbal  controversy.''  The  Pali-Mall  Gazette,  usually  fair 
and  courteous,  though  hostile,  charged  that  the  claims  had  beien  bought 
up  by  ^^American  legislators  and  officers  of  state  even  among  the  higher 
and  more  influential  grade.''  The  Spectator  charged  us  with  "  sharp 
practice,"  and  <^  a  discreditable  forcing  of  the  natural  meaning  of  the 
treaty  in  order  to  win  popularity  at  the  elections."  The  Daily  News 
called  the  claims  <^  extravagant  demands  intended  as  an  electioneering 
card,"  and  complained  that  the  case  was  a  ^^  long  and  passionate  plead- 
ing," in  which  "  chapter  after  chapter  is  devoted  to  the  presumed  mo- 
tives of  our  [British]  public  men." 

In  fact,  fault  was  found  indiscriminately  with  nearly  everything  in 
the  Case  except  the  one  thing  afterward  made  the  main  subject  of  com- 
plaint, namely,  the  allegation  that  it  contained  demands  which  were  not 
included  in  the  submission  in  the  treaty.  That  was  an  objection  which 
did  not  appear  in  the  British  press  until  weeks  after  the  exchange  ot 
the  documents  at  Geneva,  and,  so  far  as  I  am  aware,  was  not  taken  by 
any  i>erson  entitled  to  speak  by  the  authority  of  the  government  until 
a  still  later  day. 

Even  as  late  as  the  middle  of  January  negotiations  were  going  on 
between  the  respective  agents  and  counsel  regarding  the  Action  ofth*Bnti,h 
times  and  the  manner  of  making  supplemental  arguments  «o*«™"»"'^ 
at  Geneva,  (should  the  tribunal  call  for  any,)  without  an  intimation  that 
there  might  be  a  difference  as  to  the  subjects  to  be  argued.  It  was  not 
until  the  3d  of  February  that  the  ministry  announced  officially  that 
they  had  not  anticipated  that  the  claims  which  have  improperly  become 
known  as  the  "  indirect  claims"  would  be  presented  at  Geneva. 

Indeed,  there  is  some  evidence  that  the  British  government  was  occu- 
pied with  the  parts  of  the  Case  which  had  offended  the  Brit-  .,^*;7j;;;^f';^";,;';j;; 
ish  press  5  for  I  gather  from  General  Schenck's  telegram  of  otThi  Araer'.ran'c'Ili' 
the  27th  of  February,  reporting  to  you  an  interview  with  Lord  Gran- 
ville, that  the  cabinet  had  under  consideration  atone  time  the  propriety 
of  asking  for  the  absolute  withdrawal  of  the  American  Case,  on  other 
grounds  than  its  presentation  of  the  "  indirect  claims."^ 

For  several  weeks,  I  may  say  months,  the  London  press  continued  to 
discuss  our  national  claims.  This  discussion  was  conducted  opinion,  oj  the 
with  a  vehemence,  and  with  insinuations  or  charges  of  bad  vSeJiuiSTnlid 
faith,  which  attracted  the  attention  of  the  Continental  ^^'*'*' 
press.  In  all  the  principal  capitals  of  Europe,  the  Alabama  claims  be- 
came the  subject  of  comment.  The  unanimity  of  the  verdict  in  favor 
of  our  construction  of  the  treaty  was  as  complete  as  was  the  unanimity 
of  the  English  press  in  favor  of  Great  Britain,  and  it  was  universally 
conceded  that  England  could  not  retire  from  the  arbitration  without  dis- 
honor.   I  inclose  a  variety  of  extracts  on  this  subject. 

During  all  this  time  I  was  occupied  in  Paris  in  the  preparation  of 
the  counter-case,  and  the  other  duties  of  the  agency.  On  Exrh«nirr  c.f  tb«. 
the  15th  of  April  I  was  able  to  comply  with  the  require-  '"''"'"''  ^*^"^ 
ments  of  the  treaty  and  the  directions  of  the  tribunal  by  delivering 
the  counter-case  and  accompanying  documents  to  Mr.  Favrot  for  the 
British  agent  and  for  the  arbitrators.    The  volume  of  evidence  accom- 

>  "  He  [Lord  Granville]  then  said  to  me  that  in  his  note  of  the  3d  he  had  stated  the 
views  of  Her  Mi^esty^s  government  as  to  indirect  claims ;  that  there  were  other  por- 
tions of  [the]  American  Case  they  regret,  and  some  of  which  appear  to  introduce  mat- 
ters not  germane  to  reference ;  that  he  has  not  been  able  to  consult  cabinet  here,  but  in 
individn€ulif  prepared  to  recommend  to  themy  and  he  thinks  with  reasonable  expectation  of  stw- 
oew,  that  they  should  not  press  for  withdrawal  of  American  Case  if  tlw  Government  of  the 
United  StateSy'^^  &c.,  drc. — (Correspondence  respecting  Geneva  Arbitration,  page  5.) 
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panying  the  counter-case  was  selected  and  arranged  under  the  directions 
of  the  counsel.  At  the  same  time  I  delivered  French  translations  of 
these  documents,  and  also  two  volumes  containing  French  translations 
of  selected  pieces  from  the  seven  volumes  of  evidence  submitted  with 
the  case  in  December. 
This,  and  much  of  the  subsequent  work,  could  not  have  been  com- 

lodtuitry  and  zeui  plcted  iu  scasou  had  not  the  secretaries  been  willing,  when 
orihe»«:r«uri«.     callcd  upou,  to  worfc  day  and  night  for  the  purpose. 
Lord  Tenterdenmet  me  at  Geneva  in  April  with  unreserve,  and  in  the 

Fri^ndi,  view  of  Spirit  of  couciliatiou.  Under  instructions  from  his  govem- 
.heBriiuh  Meau  meut,  hc  lodgcd  with  the  secretary  of  the  tribunal  a  notice 
to  the  individual  arbitrators  of  the  action  taken  by  Her  Majesty's  gov- 
ernment on  the  3d  of  February,  in  order  that  the  act  of  filing  the  British 
counter  case  should  not  be  deemed  to  be  a  waiver  of  that  action.  But  he 
did  not  conceal  his  own  strong  desire  to  save  the  treaty,  and  he  left  on  my 
mind  the  conviction  that  the  judicial  solution  which  the  tribunal  sub- 
sequently made  of  the  political  difficulty  raised  by  the  British  note  of 
the  3d  of  February  would  be  accepted  by  the  British  government. 
The  time  between  the  15th  of  April  and  the  15th  of  June  was  occu- 

The «  ment  bv  ^^^^  ^^  ^^^  couuscl  iu  thc  preparatlou  of  their  argument. 
the^unSTg"rdi  This  argumeut  has  attracted  great  attention  throughout 
"  '™"*"*^  Europe,  and  has  received  universal  praise  as  a  masterly  vin- 

dication of  our  rights. 
On  the  15th  of  June  the  tribunal  re-assembled,  the  agents  and  counsel 

un.t  dsuteBnnu.  on  both  sldes  being  present.  The  argument  of  the  United 
mentflkd.  statcs  was  duly  delivered,  (together  with  the  French  trans- 

lation made  for  the  convenience  of  the  arbitrators;)  but  the  British 

British  move  for  agcut,  lustcad  of  filing  the  British  argument,  asked  for  an  ad- 
long  a<«ournraei.t.  joummeut  of  scveTal  months,'  iu  order  to  enable  the  two 
governments  to  arrange  politically  the  questions  in  dispute. 

I  had  already  discussed  with  General  Gushing  the  probability  of  ad- 

conm^iuent  nego-  j^stlug  thcsc  dlffercuces  by  the  action  of  the  tribunal.  In- 
tmiion*.  stead  of  assenting  to  the  proposed  adjournment,  1  therefore, 

with  the  full  concurrence  of  the  counsel,  asked  for  an  adjournment  of  two 
days,  in  order  to  give  us  time  to  consider  the  position.  Before  the  tri- 
bunal convened  again,  steps  were  taken  for  removing  the  difficulty 
through  the  action  of  that  body.  In  the  proceedings  which  followed  we 
acted  as  a  unit  on  our  side.  Happily  they  resulted  in'  a  solution  by 
the  tribunal,  which  proved  to  be  acceptable  to  both  governments.    The 

Adiudirationontha  arbltrators  announced  their  opinion  that  the  claims  known 
.ndirect  claims,  ^  ^jjg  iudlrcct  clalms  did  not  constitute,  on  principles  of 
international  law  applicable  to  such  cases,  good  ana  sufficient  founda- 
tion for  an  award  of  compensation  or  computation  of  damages  between 
nations.  On  the  side  of  Great  Britain  the  solution  was  a  practical  one; 
no  damages  were  to  be  awarded  for  this  class  of  claims.  On  our  side 
the  solution  was  reached  in  the  manner  pointed  out  by  the  treaty,  viz, 
by  the  action  of  the  court.  On  the  suggestion  of  the  other  side,  this 
unofficial  act  was  then  formally  entered  as  an  official  judgment,  in  the 
following  language: 

Coaut  8c1opis,  on  behalf  of  aU  tlie  arbitrators,  then  declared  that  ihc  said  several 
claims  for  indirect  losses  mentioned  in  the  statement  made  by  the  agent  of  the  United 
States  on  the  25th  instant,  and  referred  to  in  the  statement  just  made  by  the  agent  of 
Her  Britannic  Majesty,  are,  and  from  henceforth  will  be,  wholly  excluded  from  the 
consideration  of  the  Tribunal,  and  directed  the  secretary  to  embody  this  declaration  iu 
the  protocol  of  this  day^s  proceedings. 
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In  all  these  proceedings,  I  found  the  British  agent  anil    Fn«.ndiyfe«an«oa 
•eoansel  sharing  oar  sincere  and  earnest  desire  to  save  the  '"'*•'  •'^ 
•treaty. 

The  British  argument  was  next  filed,  with  my  consent,  and  an  effort 
was  then  made  on  their  side  to  re-open  argument  and  secure     ^^^.^^^  ^ 
a  new  hearing  on  the  whole  question.    This  was  success-  m.TmuX'Z'' 
fully  resisted,  and  the  tribunal  took  a  recess  for  a  fortnight.  "'•''"'«""•''*• 

On  Monday,  the  15th  of  July,  it  re-assembled.  The  efforts  on  the 
part  of  Great  Britain  to  secure  re-argument  were  renewed.  The  neutral 
arbitrators  said  that  they  had  examined  the  whole  case,  and  that  they 
wanted  no  re-hearing.  It  was  decided  by  the  tribunal  to  give  the 
opinion  of  the  arbitrators  seriatim  on  each  cruiser,  beginning  with  the 
Florida^ 

Sir  Alexander  Cockburn  presented  the  facts  and  reasoning  affecting 
this  vessel  at  an  extreme  length,  holding  Great  BWtain    opimon,  on.tb« 
free  of  blame.    The  other  arbitrators  held  her  responsible,  ^'°"'^"- 
reserving,  however,  the  question  as  to  the  effect  of  a  commission. 

Sir  Alexander  Cockburn,  then,  in  vigorous  language,  and  witfc 
great  warmth  of  manner,  urged  the  tribunal  to  permit  an  argument 
upon  the  meaning  of  the  words  "  due  diligence,'^  upon  the  effect  of  a 
•commission,  and  upon  the  law  respecting  the  supplies  of  coal.  The 
tribunal  g^nted  the  request.  I  was,  myself,  in  favor  of  allowing  further 
arguments,  within  some  defined  scope.  I  thought  that  we  had  nothing 
to  lose  by  an  argument,  in  which  we  had  the  reply,  in  the  hands  of  sucli 
masters  of  discussion  as  General  Gushing,  Mr.  Evarts,  and  Mr.  Waito. 

The  hearings  were  ordered,  and,  before  the  dissolution  of  the  tribu- 
nal, arguments  had  been  made  (always  on  the  suggestion  ^^  lemam^i 
of  JSngland)  on  the  following  points,  the  British  counsel  ^73{-'"'^*'*'^'* 
leading  and  ours  following:  1,  on  the  meaning  of  the  words  ""**  '^'**' 
"due  diligence;^  2,  on  the  effect  of  a  commission  on  the  offending  vessel ; 
3,  on  supplies  of  coal;  4,  on  the  recruitment  of  men  for  the  Shenandoah, 
at  Melbourne;  5,  on  the  effect  of  the  entry  of  the  Florida  into  the  port 
of  Mobile ;  6,  on  the  subject  of  interest ;  7,  on  the  general  subject  of  the 
Htatement  of  claims.  These  arguments  were  presented  generally  both 
in  the  English  and  the  French  languages. 

The  protocols  which  accompany  this  dispatch  show  the  order  it\  which 
these  various  papers  were  delivered,  and  the  order  in  which  the  arbitra- 
tors considered  the  various  cruisers.  It  was  not  until  after  the  argu- 
ments on  the  first  four  subjects  that  the  formal  votes  pecion.  or  the 
required  by  the  treaty  were  taken  separately  upon  the  ''''^"""'^ 
responsibility  of  Great  Britain  as  to  each  cruiser.  The  tribunal  decided 
unanimously  that  there  was  responsibility  for  the  acts  of  the  Alabama, 
i^ount  Sclopis,  Mr.  Stampfli,  and  Mr.  Adams  held  that  there  was  re- 
vsponsibility  for  the  acts  of  the  Shenandoah  after  leaving  Melbonrne, 
but  not  before.  Great  Britain  was  released  from  responsibility  as  to  the 
other  vessels,  except  the  Florida ;  Mr.  Adams  holding  that  there  was 
responsibility  for  the  acts  of  the  Ketributiou,  and  Mr.  Stampfli  holding 
that  there  was  responsibility  for  the  acts  of  that  vessel  only  so  far  as 
related  to  the  Emily  Fisher.  The  formal  vote  on  the  Florida  was  taken 
at  a  subsequent  conference,  after  agument  by  counsel  on  the  special 
question  of  the  effect  of  the  entry  into  Mobile.  Count  Sclopis,  Viscount 
<l^Itajuba,  Mr.  Stampfli,  and  Mr.  Adams  held  there  was  responsibility 
for  her  acts. 

The  deliberations  of  the  tribunal,  on  the  subject  of  damages,  were 
held  with  closed  doors.    The  arbitrators  asked  each  party 
for  comparative  tables,  which  were  furnished.    On  our  side,by  Goootc 
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■we  limited  ourselves  to  the  request  of  the  tribunal.  Ou  the  other  side^ 
new  tables  were  put  in  with  new  and  elaborate  criticisms  upon  our  list 
of  claims.  We  did  not  object  to  this  irregular  criticism,  but  claimed 
the  right  of  reply  given  by  the  treaty. 

The  tribunal,  at  length,  announced  that  a  result  had  been  reached — 
^^^^^  that  fifteen  and  a  half  millions  of  dollars  would  be  awarded 

as  a  gross  sum,  to  be  paid  by  Great  Britain  to  the  United 
States.  It  does  not  appear  in  the  protocols  how  the  arbitrators  arrived 
at  this  amount.  I  am  informed  that  it  was  reached  by  mutual  conces- 
sions. 

The  neutral  arbitrators  and  Mr.  Adams,  from  the  beginning  of  the 
Detcrminiition  to  procecdiugs,  wcrc  convinced  of  the  policy  of  awarding  a 
.^^d  a  »un,  ,a  ^^^  ^^  gross.  For  some  weeks  before  the  decision  was 
given,  I  felt  sure  that  the  arbitrators  would  not  consent  to  send  the 
case  to  assessors  until  they  should  have  exhausted  all  efforts  to  agree 
themselves  upon  the  sum  to  be  paid.  We  therefore  devoted  our  ener- 
gies toward  securing  such  a  sum  as  should  be  practically  an  indemnity 
t6  the  sufferers.  Whether  we  have  or  have  not  been  successful  can  be 
determined  only  by  the  final  division  of  the  sum. 

It  is  due  to  our  counsel  to  state  that  in  all  the  proceedings  which  were 
rouoneudviB^^jon  takctt  siucc  their  arrival  in  Europe  no  step  was  made  with- 
every  .u«e.  Q^^  ^\^q[j.  ftdvico  aud  consent,  and  many  important  ones  were 

rakenon  their  suggestion  and  origination.  That  their  labors  have  been 
incessant  any  one  may  imagine  who  sees  the  mass  of  able  papers  which 
came  from  their  pens. 

The  opinions  which  the  neutral  arbitrators  presented  bear  testi- 
mony to  the  sagacity,  good  judgment,  and  knowledge  of 
«.nuS***o"f*^'^Luai  the  principles  of  law  and  fact  at  issue,  which  they  brought  ta 
H  '..tratora.  ^^  ^^  ^^^  ^^^^  ^^^  ^  ^^^  uutiriug  labor  with  which  they 

mastered  the  varied  and  difUcult  questions  submitted  by  the  parties  for 
their  decisions.  It  only  remains  to  say  that  they  exhibited  throughout 
marked  patience  and  good  temper,  and  that  these  admirable  qualities 
were  sometimes  needed.  These  opinions  will  undoubtedly  be  read  with 
interest.  I  take  the  liberty,  in  closing,  to  make  a  few  remarks  upon  the 
main  points  at  issue,  as  they  are  treated  in  the  opinions  of  the  different 
arbitrators. 

1.  Due  diligence. 

We  maintained  in  the  Case  that  the  diligence  of  the  neutral  should  «*  be 
proportioned  to  the  magnitude  of  the  subject,  and  to  the 
r.c.],i^nc^.  dignity  and  strength  of  the  power  which  is  to  exercise 

whatwa,  .<  ,  !by  ^tj^  (p^go  158,)  aud  that  it  should  be  "gauged  by  the 
tb^  United  St* .-  character  and  magnitude  of  the  matter  which  it  may 
affect,  by  the  relative  condition  of  the  parties,  by  the  ability  of  the  party 
incurring  the  liability  to  exercise  the  diligence  required  by  the  exigencies 
of  the  case,  and  by  the  extent  of  the  injury  which  may  follow  negli- 
gence," (page  152.)  We  thought,  for  instance,  that  it  would  not  be  just 
to  hold  Brazil,  with  its  extended  coast,  sparse  population,  and  feeble 
means  of  internal  communication,  and  Great  Britain,  with  its  compact 
population,  itsnet-work  of  railways  and  telegraphs,  and  its  administrative 
system  always  under  the  control  of  the  central  government,  to  an  identi- 
cal standard  of  active  vigilance. 

po>  lion  of  Great  Britaia.      Ou  the  othcr  sldc  It  was  said : 

Uer  Majesty's  government  knows  of  no  distinction  between  more  dignified  and  less 
dignified  powers }  it  regards  all  sovereign  states  as  enjoying  eqaal  rights,  and  eqaaUji 
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subject  to  all  ordiuary  iuterDational  obligations ;  and  it  is  firmly  persuaded  that  there 
is  no  state  iu  Earope  or  America  which  would  be  willing  to  claim  or  accept  any  immu- 
nity in  this  respect,  on  the  ground  of  its  inferiority  to  others  in  extent,  military  force, 
or  population. 

Count  Sclopis,  in  his  opinion,  says :  viVw,  of  counts<ior... 

The  words  due  diligence  necessarily  imply  the  idea  of  a  relation  between  the  duty 
and  its  object.  It  is  impossible  to  define  a  priori  and  abstractly  an  absolute  duty  of 
diligence.  The  thing  to  which  the  diligence  relates  determines  its  degree.  *  *  • 
As  to  the  measure  ofactivity  in  the  penormance  of  the  duties  of  a  neutral,  I  think  the 
following  rule  should  be  laid  down ;  that  it  should  be  in  a  direct  ratio  to  the  actual 
danger  to  which  the  belligerent  will  be  exposed  through  the  laxity  of  the  neutral,  and  in 
an  inverse  ratio  to  the  direct  means  whicn  the  belligerent  can  control  for  averting  the 
danger. 


the 


The  Tribunal,  in  its  award,  says  :  ^"^'""'"buwi.' 

The  due  diligence  referred  to  in  the  first  and  thinl  of  the  said  rules  ought  to  be 
exercised  by  neutral  governments  in  exact  proportion  to  the  risks  to  which  either 
of  the  belligerents  may  be  exposed  from  a  failure  to  fulfill  the  obligations  of  neutrality 
on  their  part.  »  »  «  The  circumstances  oOt  of  which  the  facts  consti- 
tuting the  subject-matter  of  the  present  controversy  arose  were  of  a  nature  to  call 
for  the  exercise,  on  the  part  of  Her  Britannic  Majesty's  government,  of  all  possible 
solicitude  for  the  observance  of  the  rights  and  duties  involved  in  the  proclamation 
of  neutrality  issued  by  Her  M£ge8ty,on  the  13th  of  May,  1861. 

2.  Toleration  of  insurgent  operations  in  England,     i  ..mcnduno.,  o. 
AND  English  feeling  against  the  United  States.  ''"^""^ 


Vifw«    nt      Counl 
."?<lopi9. 


Count  Sclopis  says,  respecting  this  point : 

The  British  government  was  fully  informed  that  the  confederates  had  established 
in  England  a  branch  of  their  means  of  attack  and  defense  against  the  Unlt45d  States. 
Commissioners  representing  the  government  of  Richmond  were  domiciled  in  London, 
and  had  put  themselves  in  communication  with  the  English  government.  Lord  Rus- 
sell had  received  these  confederate  representatives  in  an  unofiicial  way.  The  first 
visit  took  place  on  the  llth  of  May,  1861,  that  is  to  say,  three  days  before  the  Queen's 
proclamation  of  neutrality,  and  four  days  before  Mr.  Adams  arrived  in  London  as  the 
minister  of  the  United  States.  And  further,  the  English  government  could  not  but 
know  that  great  commercial  houses  were  managing  the  interests  of  the  confederates 
at  Liverpool,  a  town  which,  from  that  time,  was  very  openly  pronounced  in  favor 
of  the  South.  In  Parliament  itself  opinions  were  before  long  openly  expressed  in 
favor  of  the  insurgents.  The  Queen's  ministers  themselves  did  not  disguise  that  ia 
their  opinion  it  would  be  very  difficult  for  the  American  Union  to  re-establish  itself  as 
before.  *»#*»»  It  results  from  this,  in  my  opinion,  that  the 
English  government  found  itself,  during  the  first  years  of  the  war  of  secession,  in  the 
midst  of  circumstances  which  could  not  but  have  an  influence,  if  not  directly  upon 
itself,  at  least  upon  a  part  of  thejpopulation  subject  to  the  British  Crown.  No  govern- 
ment is  safe  against  certain  waves  of  public  opinion,  which  it  cannot  master  at  its 
will.  I  am  far  from  thinking  that  the  animus  of  the  English  government  was  hostile 
to  the  Federal  Government  during  the  war.  Yet  there  were  grave  dangers  for  the 
United  States  in  Great  Britain  and  her  colonies  which  there  were  no  direct  means  for 
averting.  England  therefore  should  have  fulfilled  her  duties  as  a  neutral  by  the 
exercise  of  a  diligence  equal  to  the  gravity  of  the  danger.  *  *  *  It  cannot 
be  denied  that  there  were  moments  when  its  watchfulness  seemed  to  fail  and  when 
feebleness  in  certain  branches  of  the  public  service  resulted  in  great  detriment  to  the 
United  States. 

Viscount  d'ltajuba  has  not  placed  on  record  his  opinion  on  this  sub- 
ject, unless  it  can  be  gathered  from  a  single  passage  in  his  view.oi  Ti^coom 
remarks  upon  the  eflfect  of  a  commission  on  an  offending  «»»»^«'>* 
cruiser,  when  he  says,  "By  seizing  or  detaining  the  vessel  the  neutral 
only  prevents  the  belligerent  from  deriving  advantage  from  the  fraud 
committed  within  its  territory  by  the  same  belligerent ;  while,  by  not 
proceeding  against  a  guilty  vessel  it  exposes  itself  to  having  its  good  faith 
ptstly  called  in  question  hy  the  oilier  belligerent^ 
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It  would  seem  from  some  of  Mr.  Adams's  expressions  that  he  did  not 

vi.w.  ot  Mr.  concur  in  these  view?  of  his  colleagues.    While  regretting 

AiUmm  |.jjg^|j  |j^  ^jj J  UQ^  ^Q  g^^  because  the  views  seem  to  me  to  be 

in  accordance  with  the  facts,  and  also  in  accordance  with  general  prin- 
-ciples  which  all  maritime  powers  would  desire  to  maintain,  I  must  bear 
HUi  i«iii  testimony  to  the  perfect  and  dignified  impartiality  with 
"  ""'*^'"'"''  which,  not  only  in  this  respect,  but  throughout  the  proceed- 
ings, Mr.  Adams  maintained  his  position  as  a  judge  between  the  two 
contending  nations.  Of  him,  at  least,  it  may  be  said  that  his  love  of 
country  never  controlled  his  sense  of  justice,  and  that  at  no  time  did  he 
appear  as  an  advocate. 

3.  Duty  to  detain  an  offending  cruiser  when  it  comes  again 

WITHIN  the  neutral's  JURISDICTION,  AND  EFFECT  OF  A  COMMIS- 
SION UPON  SUCH  CRUISER. 

It  was  maintained  in  the  American  Case  that,  by  the  true  construction  of 
Fjfrrt  Of  «  com.  thc  sccoud  clausc  of  the  first  rule  of  the  treaty,  when  a  vessel 
mu«,un.  ii^Q  ^Y^Q  Florida,  Alabama,  Georgia,  or  Shenandoah,  which  has 

Position  o.  ti.«  been  especially  adapted  within  a  neutral  port  for  the  use  of  a 
cnited  suie.  belligcrent  in  war,  comes  again  within  the  neutral's  juris- 
diction, it  is  the  duty  of  the  neutral  to  seize  and  detain  it  This  con- 
struction was  denied  by  Great  Britain.  It  was  maintained 
Br.tMihpo-.t.o.u  ^^  the  British  papers  submitted  to  the  tribunal,  that  the 
obligation  created  by  this  clause  refers  only  to  the  duty  of  preventing 
the  original  departure  of  the  vessel,  and  that  the  fact  that  the  vessel 
was,  after  the  original  departure  from  the  neutral  port,  commissioned  as 
a  ship  of  war  protects  it  against  detention. 
To  this  point  we  rejoin^  that  a  commission  is  no  protection  agadnst 

4rm.ncnn  «•  o.uder    ^^^^^^  ^"  ^^^^  ^*®®>  ^^^  ^^^  ^^^  opcrato  to  rclcase  the 
4rm.ncnn  r«.,o,uder.   j^^^^^^^j  f-pQ^  ^jj^  obligatiou  to  dctalu  thc  offcuder. 

view«ofv.,.^unt  Thc  Viscouut  d'ltajuba  seemed  to  favor  the  American 
<<  iiAiub..  construction.    He  said : 

Accordiug  to  the  latter  part  of  the  first  rule  of  Article  VI  of  the  Treaty  of  Washing- 
ton, the  neutral  is  bound  also  to  nse  due  diligence  to  prevent  the  departure  Arom  its 
Jurisdiction  of  any  vessel  intended  to  cruise  or  carry  on  war  as  above,  [viz,  against  a 
beUigerent,]  such  vessel  having  been  specially  adapted,  in  whole  or  in  part,  within 
its  jurisdiction  to  warlike  use.  *  ♦  *  If,  then,  a  vessel  built  on  neutral  ter- 
ritory for  the  use  of  a  belligerent,  fraudulently  and  without  the  knowledge  of  the  neu- 
tral, comes  again  within  the  jurisdiction  of  the  sovereign  whose  neutrality  it  has  vio- 
lated, it  ought  to  be  seized  and  detained. 

Count  Sclopis  says,  on  this  point  : 

It  is  on  the  nature  of  these  special  circumstances  that  the  first  rule  laid  down  in 
Article  VI  of  the  Treaty  of  Washington  specifically  rests.  The  operation  of  that  rule 
would  be  illusory,  if  it  could  not  be  applied  to  vessels  subsequently  commissiooed. 
The  object  in  view  is  to  prevent  the  construction,  arming,  and  equipping  of  the  yessel, 
And  to  prevent  her  departure  when  there  is  sufficient  reason  to  believe  that  she  is  in- 
tended to  carry  on  war  on  behalf  of  one  of  the  belligerents ;  and  when  probability  has 
become  certainty,  shall  not  the  rule  be  applicable  to  the  direct  and  palpable  conse- 
quences which  it  originally  was  intended  to  prevent  ? 

In  the  award  the  Tribunal  says  that — 

The  effects  of  a  violation  of  neutrality  committed  by  means  of  the  construction, 
equipment  and  armament  of  a  vessel  are  not  done  away  with  by  any 
tribSiiT"  **'  **"  commission  which  the  government  of  the  belligerent  power,  benefited 
by  the  Tiolation  of  neutrality,  may  afterward  have  granted  to  that  ressei ; 
and  the  ultimate  step  by  which  the  offense  is  completed  cannot  be  admissible  as  a 
ground  for  the  absolution  of  the  offender,  nor  cau  the  consummation  of  his  fraud  be- 
come the  means  of  establishing  his  innocence.    The  privilege  of  externtoralitf ,  ao- 
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<*orded  to  vessels  of  war,  has  been  admitted  into  the  law  of  nations,  not  as  an  absolute 
right)  bnt  solely  as  a  proceeding  founded  on  the  principles  of  courtesy  and  mntnal 
deference  between  different  nations,  and  therefore  can  never  be  appealed  to  for  the 
protection  of  acts  done  in  violation  of  neutrality. 

It  wiH  be  observed  that  the  Tribunal,  instead  of  adopting  the  recogni- 
tion by  the  Viscount  d'ltajuba  of  a  positive  obligation  on  the  part  of  thd 
neutral  to  detain  the  vessel,  in  the  case  supposed,  limited  itself  to  ex- 
pressing the  opinion  that,  in  such  case,  the  neutral  would  have  the  right 
to  make  such  detention. 

4.  Supplies  of  coal. 

It  was  maintained  in  the  American  Case  that  the  proofs  showed  that  the 
insurgent  cruisers  were  permitted  to  supply  themselves  with  ^^  ^  ^  ^^  ^^^ 
coal  ill  British  ports  in  greater  quantities  and  with  greater  ly;{^'}^^jj^*^^''' 
freedom,  and  with  less  restrictions  than  were  impost  upon  ^"  ""'*  ^'"^'* 
the  United  States ;  audit  was  insisted  that,  in  consequence  of  these 
facts,  there  was  an  absence  of  neutrality,  which  made  those  ports  bases 
of  hostile  operations  against  the  United  States  under  the  second  rule 
of  the  treaty. 

On  this  point  the  award  says  that — 

In  order  to  impart  to  any  supplies  of  coal  a  character  incon8ist«>nt  with  tlie  second 
rule,  prohibiting  the  nse  of  neutral  ports  or  watera,  as  a  base  of  naval 
operations  for  a  belligerent,  it  is  necessary  that  the  said  supplies  should  tnti^aRj!'""  *'^   "'* 
be  connected  with  special  circumstances  of  time,  of  persons,  or  of  place, 
which  may  combine  to  give  them  such  character. 

It  does  not  appear  by  the  terms  of  the  award  that  Great  Britain  is 
held  responsible  for  the  acts  of  any  vessel  solely  in  consequence  of  ille- 
gal supplies  of  coal.  The  question  is,  therefore,  a  speculative  one,  so  far 
as  relates  to  this  controversy.  The  opinions  of  the  four  arbitrators  who 
signed  the  award  furnish,  however,  the  explanation  of  what  they  mean 
when  they  speak  of  *•  special  circumstances  of  time,  of  persons,  or  of 
place." 

Mr,  Adams  says : 

I  perceive  no  other  way  to  determine  the  degree  of  responsibility  of  a  neutral  in  these 
cases,  than  by  an  examination  of  the  evidence  to  show  the  intent  of  the 
grant  in  any  specific  case.    Fraud  or  falsehood  in  such  a  case  poisons  Ad  iml* '  ^  '*^' 
ever^hing  it  touches.    Even  indifference  may  degenerate  into  willful 
negligence,  and  that  will  impose  a  burden  of  proof  to  relieve  it  before  responsibility 
can  be  relieved. 

Count  Sclopis  says : 

1  will  not  say  that  the  simple  fact  of  having  allowed  a  greater  amount  of  caal  than 
was  necessary  to  enable  a  vessel  to  reach  the  nearest  port  of  its  conn- 
try  constitutes  in  itself  a  sufficient  grievance  to  call  for  an  indemnity.  siIuLm'  °^  ^''"'" 
As  the  lord  chancellor  of  England  said  on  the  12th  of  June,  1871,  iu  the 
House  of  Lords,  England  and  the  United  States  equally  hold  the  principle  that  it  is  no 
violation  of  the  law  of  nations  to  furnish  arms  to  a  belligerent.  But  if  an  excessive  sup- 
ply of  coal  is  connected  with  other  circumstances  which  show  that  it  was  used  as  a  ver- 
itable res  ko$tiliSy  then  there  is  an  infraction  of  the  second  article  of  the  treaty.  •  •  • 
Thus,  for  example,  when  I  see  the  Florida  and  the  Shenandoah  choose  for  their  fields 
of  action,  the  one  the  stretch  of  sea  between  the  Bahama  archipelago  and  Bermuda,  to 
cruise  there  at  its  ease,  and  the  other  Melbourne  and  Hobson's  Bav,  for  the  purpose 
immediately  carried  out,  of  going  to  the  Arctic  Seas,  there  to  attack  the  whaling  ves- 
sels, I  cannot  but  regard  the  supplies  of  coal  in  quantities  safficieut  for  such  services, 
iufractions  of  the  second  rule  of  Article  Y I. 

Mr.  Stampfli  says  of  the  Sumter : 

The  permission  given  to  the  Sumter  to  remain  aud  to  take  in  coal  at  Trinidad  doov 
not  of  Itself  constitute  a  sufficient  basis  for  accusing  the  British  authori- 
ties of  having  failed  in  their  duties  as  neutrals,  because  the  fact  can-  stiTrnplir '  "^  t"*^' 
aot  l>e  considered  by  itself,  since  the  Sumter  both  before  and  after  that ^5^^ 
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time  wa^  admitted  into  the  ports  of  many  other  States  where  it  staid  and  took  in  coal 
•        *        *        so  that  it  cannot  be  held  that  the  port  of  Trinidad  served  as  a  baEe 
of  operations. 

Bat  of  the  Sheuandoah  he  says : 

A  supply  of  coal  was  not  a  necessary  condition  of  neutral  asylum^  and  in  supplying 
her  with  so  large  a  (quantity  of  coal,  the  capacity  of  the  ship  for  making  war  was  in- 
creased just  as  much  as  by  the  recruitment  of  her  crew  which  took  place. 

The  Viscount  d'ltajuba,  at  the  thirty-first  conference,  while  signing 

v,ewofvi.count  thc  dccision,  remarked  with  regard  to  the  recital  concem- 

4'iuiob..  iQg  ^jjg  supply  of  coals,  that  he  is.  of  the  opinion  that  every 

government  is  free  to  furnish  to  the  belligerents  more  or  less  of  that 

article. 

5.  The  municipal  laws  of  England. 

It  was  maintained  in  the  American  Case  that  the  liability  of  Great  Bri 

ManiciiMi  uw.  of  talu  shouldbcmcasured  by  the  rules  of  international  law  5  and 

i"?ur*io'^ruTtafi,!ir.  that  it  could  not  be  escaped  by  reason  of  any  alleged  defi- 

**""•  ciencies  in  any  internal  legislation  enacted  for  the  purpose 

of  enabling  the  government  to  fulfill  its  international  duties. 

The  pleadings  and  arguments  on  the  part  of  Great  Britain  are  filled 
with  denials  of  this  proposition  in  every  possible  way,  from  the  opening 
Case  to  the  last  supplemental  argument  of  Sir  Koundell  Palmer. 

The  award  says,  "  the  government  of  Her  Britannic  Majesty  cannot 
justify  itself  for  a  failure  in  due  diligence  on  the  insufliciency  of  the 
legal  means  of  action  which  it  possessed." 

C.  The  Sumter,  the  Nashville,  &c. 

It  was  maintained  in  the  American  Case  that,  under  the  terms  of  the 
^  treaty  of  Washington  the  parties  had  agreed  to  submit  to 
«,on'Xi'"'rirr*  tlie  decision  of  the  tribunal  of  arbitration,  not  only  the 
JIXulTJin?  cn?!^h  claims  growing  out  of  the  acts  of  the  Florida,  the  Alabama, 
«bjevi.on..  the  Georgia,  and  the  Shenandoah,  which  originally  pro- 

ceeded from  ports  of  Great  Britain,  but  also  all  claims  growing  out  of 
the  acts  of  other  cruisers,  such  as  the  Kashville,  the  Sumter,  &c.,  which 
could  in  any  way  be  shown  to  have  used  British  ports  as  bases  of  sup- 
plies. The  British  Case  and  Counter  Case  strenuously  contended  that 
the  submission  was  limited  to  the  four  vessels  first  above  named.  The 
tribunal  unanimously,  including  Sir  Alexander  Cockburn,  took  no  notice 
of  this  claim  of  Great  Britain,  and  considered  all  the  claims  presented 
and  decided  them  upon  their  merits. 

dJ^ilnt'f^vJ^u^nu''  7.  The  dissenting  opinion  of  Sir  A.  Cockburn. 

The  frankness  with  which  Sir  Alexander  Cockburn  confesses  in  this 
opinion  that  he  sat  on  the  Tribunal,  not  as  a  judge,  but  as, 
i^nutve^oT  Z^^'t  "  in  some  sense  the  representative  of  Great  Britain^^  one  of  the 
^"^"^  parties  to  the  controversy,  places  before  the  world  the 

knowledge  of  a  fact  of  which,  otherwise,  it  would  have  been  better  to 
take  no  public  notice. 

The  chief  justice  calls  legal  propositions  made  by  General  Gushing,  Mr. 
Evarts,  and  Mr.  Waite,  over  their  signatures  and  under  the 
thJTtJJrTLToun'  responsibility  of  counsel,  **  strange  misrepresentations,"  and 
***■  "  assertions  without  the  shadow  of  a  foundation.'^    He  says 

that  "their  imaginations  must  have  been  lively,  while  their  consciences 
slepf^  He  finds  in  a  portion  of  their  argument  *'  an  extraordinary  series 
of  propositions,"  and  "  the  most  singular  confusion  of  ideas,  misrepre- 
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mentations  of  facts,  and  ignorance  both  of  law  and  history,  which  were* 
perhaps,  ever  crowded  into  the  same  space.''  He  calls  the  part  of 
their  argument  on  which  he  was  commentiog,  <<  an  affront  ottered  to 
this  tribunal,  by  such  an  attempt  to  practice  on  our  supposed  credulity 
or  ignorance,"  and  says  that  he  "  is  at  a  loss  to  understand  how  counsel, 
familiar  with  English  law,  can  take  upon  themselves  to  make  statements 
of  this  sort.'' 

I  need  not  assume  in  the  United  States  to  vindicate  the  accuracy  of 
statements  or  the  soundness  of  reasonings  which  have  the  Ti,ey  ne«d  m  ria- 
guarantee  of  the  names  of  our  distinguished  counsel.  The  '*'°'*""^ 
charges  are  sanctioned  by  the  chief  justice  alone.  I  have  no  hesitation 
in  expressing  my  conviction  that  they  would  have  been  in- 
dignantly repudiated  by  each  and  all  of  his  colleagues  had  rf^^tSZ'iiaSf^^ 
the  paper  in  which  they  are  made  been  publicly  read,  or  *''**'"*' 
had  its  contents  been  ma<le  known  at  the  time  when  the  Tribunal  ordered 
it  to  be  recorded.  This  voluminous  paper  was,  in  fact,  not  read  in  the 
Tribunal;  its  author  presented  it  in  bulk  without  any  statement  respect- 
ing its  charaeter;  no  one  had  any  reason  to  imagine  its  contents;  and 
it  was  not  made  public  until  several  days  after  the  dissolution  of  the 
Tribunal  and  the  separation  of  its  members.  As  Sir  Alexander  Gock- 
burn  says  of  the  charges  of  unfriendliness  which  were  made  in  the 
American  Case  against  members  of  Lord  Palmerston's  cabinet,  "The 
world  must  judge  between  the  accusers  and  accused." 

The  British  arbitrator  also  charges  that  the  Case  of  the  United  States 
"  pours  forth  the  pent-up  venom  of  national  and  personal 
hate."    He  speaks  of  the  "abuse"  it  "freely  bestows,"  and  riiJi"wiS'ibr«» itS 
<;om plains  of  the  "hostile  and  insulting  tone  thus  offensively  ''"•''''^'• 
and  unnecessarily  adopted  toward  Great  Britain,  her  statesmen,  and  her 
institutions." 

These  charges  appear  to  be  founded  upon  the  proof  of  the  desire  of 
various  members  of  the  British  government  for  the  success  Th«  r«t«n  for 
of  the  insurgents  in  the  South,  taken  from  the  mouths  of  ">«*«»>»'■«»• 
the  speakers  and  presented  for  the  consideration  of  the  Tribunal,  and 
upon  the  legitimate  application  which  was  made  of  that  proof  in  the 
issue  respecting  "due  diligence"  which  was  pending  before  the  tribunal 
at  Geneva. 

A  complete  vindication  of  the  line  of  argument  in  the  Case  (if  any 
were  needed)  could  be  drawn  from  Sir  Alexander  Cook-  The  justice  of  the 
burn's  paper.  "There  can  be  no  doubt,"  he  says,  "that  lh«  a m'SKS'",^ 
these  speeehes  not  only  expressed  the  sentiments  of  the  -^^^ 
speakers,  but  may  be  taken  to  be  the  exponent  of  the  sentiments  gen- 
erally entertained  at  that  time;"  and  he  adds,  "though  partiality  does 
not  necessarily  lead  to  want  of  diligence,  yet  it  is  apt  to  do  so,  and  in 
case  of  doubt  would  turn  the  scale."  With  such  an  admission  as  this, 
it  is  surprising  that  a  man  of  the  robust  sense  of  the  chief  justice  should 
have  reproduced  the  rash  imputations  of  the  British  press. 

That  I  charged  individual  members  of  Lord  Palmerston's  cabinet  with 
a  partiality  for  the  insurgents,  is  truej  equally  true  is  it  that  I  supported 
the  charge  by  proof  from  their  own  lips. 

But  I  never  questioned  their  right  to  entertain  such  partiality,  or  to 
express  it  in  any  manner  that  suited  them.  I  never  even  assumed  to 
criticise  its  justice  before  a  tribunal  created  to  try  other  issues.  I  con- 
fined myself  strictly  to  the  issues  before  that  body,  and  I  argued  that 
this  partiality  of  individual  members  of  the  government  would  be  apt 
to  lead  to  want  of  diligence,  and  in  case  of  doubt  would  turn  the  scale — 
a  line  of  argument  which  is  now  admitted  to  be  just. 
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If  I  argued  that  these  acts  of  individual  members  of  the  British  gov- 
ix,rf  BuM^ii  u.-  emment  were  inconsistent  with  the  "due  diligence '^   re- 
tiBe.il.  quired  by  the  treaty,  I  did  only  what  Lord  Eussell  had 

said  to  Mr.  Adams  must  be  the  inevitable  result  of  an  arbitration.. 
"  Saae  the  British  government  acted  toith  due  diUgencey  or^  in  other  words, 
with  good  faith  cmd  honesty  t^  was  the  question  by  which  he  said  the 
liability  of  England  was  to  bo  determined. 

If  I  urged  that,  in  any  instance,  the  neutrality  of  Great  Britain  was 
Lord  westbur,  ^ot  siuccre,  1  did  but  pursue  the  line  of  argument  which 
wriiMit.  L<»d  Westbury  had  defended  in  advance  in  the  House  of 

Lords,  and  I  did  it  nearly  in  his  own  language. 

I  find  no  fault  that  Sir  Alexander  C^kbum  does  not  agree  with 
me,  and  with  most  of  the  world  outside  of  England,  as  to  the  force 
of  the  evidence  which  was  presented  respecting  these  points.  That  is 
a  subject  on  which  persons  may  honestly  differ.  But  I  must  be  per- 
mitted to  express  some  surprise  that  a  lawyer  of  his  deeervedly  great 
reputation  should  have  made  such  a  disagreement  the  cause  of  totally 
unfounded  allegations  against  the  Case  of  the  United  States  and 
jits  author. 

With  the  exception  of  these  personal  remarks,  this  long  dissenting 
opinion  (twice  the  length  of  the  American  case)  adds  little  or  nothing 
new  to  the  arguments  previously  put  forth  by  Great  Britain  in  vindi- 
cation of  her  course  toward  the  United  States.  There  are  several, 
material  errors  in  its  statements  of  facts,  but  I  shall  not  follow  ita 
example  of  injustice  in  attributing  them  to  design.  All  right-thinking 
persons  will  heartily  echo  the  wish  with  which  the  paper  closes,  '*  that 
in  the  time  to  come  no  sense  of  past  wrong  unredressed  will  stand  in 
the  way  of  the  friendly  and  harmonious  relations  which  should  subsist 
between  two  great  and  kindred  nations." 

Thus,  surrounded  by  difficulties, which  at  onetime  seemed  insuperable,. 
Conclusion.  tlus  great  cause  has  reached  its  conclusion.    Nations  have^ 

ere  no^,  consented  to  adjust  by  arbitration  questions  of  figures  and 
Tberwait-  of  the  qucstions  of  boundarics ;  but  the  world  has  had  few^if  any, 
Hot^oTtblp^iiS'Ti  earlier  examples  of  the  voluntary  submission  to  arbitration 
Axbiiniiioa.  Qf  ^  question  in  which  a  deep-seated  conviction  of  injuries 

and  wrongs  which  no  possible  award  could  compensate,  animated  a 
whole  nation.  It  is  out  of  such  sentiments  and  feelings  that  wars  come. 
The  United  States  elected  the  path  of  peace.  Confident  of  receiving: 
lustice,  they  laid  the  stery  of  their  wrongs  before  an  impartial  tribunal. 
This  story,  so  grievous  in  its  simple  truthfulness,  threatened  for  a  time 
to  break  up  the  peaceful  settlement  which  the  parties  had  promised 
each  other  to  make.  ]^otwithstanding  all  obstacles,  however,  the  great 
experiment  has  been  carried  to  a  successful  end  ;  and  hereafter  it  can- 
not be  denied  that  questions  involving  national  sentiment  may  be  de- 
cided by  arbitration,  as  well  as  questions  of  figures. 

The  commander  who  had  been  permitted,  by  Providence,  to  guide 
some  of  the  greatest  military  events  in  history,  has  thus,  in  civil  life,, 
assisted  in  presenting  to  the  nations  of  the  world  the  most  conspicuous 
example  of  the  settlement  of  international  disputes  by  peaceful  arbi- 
tration. 

It  is  within  my  personal  knowledge  that  your  own  counsels  have 
also  had  a  large  share  iu  shaxnng  this  great  result. 
I  have,  &c., 

J.  C.  BANCROFT  DAVIS. 
Hon.  Hamilton  Fish, 

Secretary  of  State,  ^  t 
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II -PROTOCOLS  OF  THE  CONFERENCES  OF  THE  ARBITRATORS. 


PBOTOOOL  I. 


JReoord  of  the  proceedings  of  the  tribunal  of  arbitration  under  the  provisions 
0f  Ike  treaty  between  the  United  Sta4£S  of  America  imd  Her  Britannic 
jkcgestyy  concluded  on  the  Sth  of  May^  A.  D.  1871,  at  the  first  cof\ference 
hehi  at  Geneva  in  8u)itaerUmdj  on  the  fifteen^  day  of  December^  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-one. 

The  conference  was  convened  at  the  H6tel  de  Yille  at  Geneva,  iu 
compliance  with  notices  from  Mr.  J.  C.  Bancroft  Davis,  agent  of  the 
United  States,  and  Lord  Tenterden,  agent  ^f  Her  Britannic  Majesty,  in 
the  form  following : 

The  irad6r8ig[Qed  having  been  appointed  agent  of  the  United  States  to  attend  the 
tribonal  of  arbitration  about  to  be  convened  at  Geneva  nnder  the  provis- 
ions of  the  treaty  between  the  United  States  and  Great  Britain  of  the  8th  deiiXJTf  SIL."*' 
of  May  last,  has  the  honor  to  acquaint  Count  Sclopis  that  it  is  proposed  by 
the  Government  of  the  United  States  that  the  first  meeting  of  the  tribunal  should  be  held 
at  Geneva,  if  not  inconvenient  to  the  arbitrators,  on  the  15th  instant. 

J.  C.  BANCROFT  DAVIS. 

The  arbitrators  who  were  present  and  produced  their  respective  powers, . 
which  were  examined  and  found  to  be  in  good  and  due  form,  were : 
Charles  Francis  Adams,  esquire,  the  arbitrator  named  by  the  Presi- 
dent of  the  United  States  of  America^  the  Bight  Honorable  Sir  Alexander 
Cockbnxn,  the  Lord  Chief  Justice  of  England,  the  arbitrator  named  by 
Her  Britannic  Mtyesty;  his  excellency  Count  Sdopis,  the  arbitrator 
samed  by  His  Miyesty  the  King  of  Italy :  Mr.  Jacques  Staempfli,  the 
arbitrator  named  by  the  President  of  the  Swiss  Confederation,  and  his 
excellency  the  Baron  d'ltajubd,  the  arbitrator  named  by  His  Majesty 
the  Emperor  of  Brazil. 

J.  C.  Bancroft  Davis^squire,  attended  the  conference  as  the  agent  ot 
the  United  States ;  thekight  Honorable  Lord  Tenterden  attended  as  the 
agent  of  Her  Britannic  Majesty. 

Mr.  Adams  proposed  that  Count  Sclopis,  as  being  the  arbitrator 
named  by  the  power  first  mentioned  in  the  treaty  after  Great  Britain 
and  the  United  States,  should  preside  over  the  labors  of  the  tribunal. 

The  proposal  was  seconded  by  Sir  Alexander  Cockburn,  and  was 
unanimously  adopted,  and  Count  Sclopis,  having  expressed  his  acknowl- 
edgments, assumed  the  presidency. 

On  the  proposal  of  Count  Scldpis  the  tribunal  of  arbitration  requested 
the  arbitrator  named  by  the  President  of  the-  Swiss  Confederation  to 
recommend  some  suitable  person  to  act  as  the  secretary  of  the  tribunal. 

The  Swiss  arbitrator  named  M.  Alexandre  Favrot  as  a  suitable  per- 
son, and  M.  Alexandre  Favrot  was  thereupon  appointed  by  the  tribunal 
of  arbitration  to  act  as  its  secretary  during  the  conferences,  and  entered 
upon  the  duties  of  that  ofiice. 

Mr.  J.  C.Bancroft  Davis  then  presented  in  duplicate,  to  each  of  the  arbi- 
trators and  to  the  agent  of  Great  Britain,  the  printed  case  of  the  United 
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States,  accompanied  by  the  documents,  official  correspondence,  and  other 
evidence  on  which  they  rely. 

Lord  Tonterden  in  like  manner  presented  to  each  of  the  arbi- 
trators and  to  the  agent  of  the  United  States  the  printed  case  of  the 
government  of  Her  Britannic  Majesty,  accompanied  by  the  documents, 
official  correspondence,  and  other  evidence  on  which  it  relies. 

The  tribunal  of  arbitration  thereupon  directed  that  the  respective 
counter  cases,  additional  documents,  correspondence,  and  evidence  called 
for  or  permitted  by  the  fourth  article  of  the  treaty  should  be  delivered 
to  the  secretary  of  the  tribunal  at  the  hall  of  the  conference  in  the  Hotel 
de  Ville  at  Geneva,  for  the  arbitrators  and  for  the  respective  agents  on 
or  before  the  15th  day  of  April  next 

The  arbitrators  further  directed  that  either  party  desiring,  under  the 
provisions  of  the  fourth  article  of  the  treaty,  to  extend  the  time  for  de- 
livering the  counter  cases,  documents,  correspondence,  and  evidence, 
shall  make  application  to  them  through  the  secretary,  and  that  the  sec- 
retary shall  thereupon  convene  a  conference  at  Geneva  at  an  early  day 
to  suit  the  convenience  of  the  respective  arbitrators,  and  that  the  notice 
thereof  shall  be  given  to  the  agent  of  the  other  party. 

The  tribunal  of  arbitration  proceeded  to  direct  that  applications  by 
either  party,  under  the  provisions  of  the  fourth  article  of  the  treaty,  for 
copies  of  reports  or  documents  specified  or  alluded  to,  and  in  the  exclu- 
sive possession  of  the  other  party,  shall  be  made  to  the  agent  of  the 
other  party  with  the  same  force  and  effect  as  if  made  to  the  tribunal  of 
arbitration. 

The  tribunal  of  arbitration  further  directed  that,  should  either  party, 
in  accordance  with  the  provisions  of  the  fourth  article,  call  upon  the 
other  party,  through  the  arbitration,  to  produce  the  originals  or  certi- 
fied copies  of  any  papers  adduced  as  evidence,  such  application  shall  be 
made  by  written  notice  thereof  to  the  secretary  within  thirty  days  after 
the  delivery  of  the  cases,  and  that  thereupon  the  secretary  shall  transmit 
to  the  agent  of  the  other  party  a  copy  of  the  request ;  and  that  it  shall  be 
the  duty  of  the  agent  of  the  other  party  to  deliver  said  originals  or  certifipd 
copies  to  the  secretary,  as  soon  as  may  be  practicably  convenient. 

The  arbitrators  also  agreed  that  for  the  purpose  of  deciding  any  ques- 
tion arising  upon  the  foregoing  rules,  the  presence  of  three  of  their 
number  shall  be  sufficient. 

The  conference  was  adjourned  to  the  following  day,  16th  of  December, 
at  3  o'clock  p  m. 

J.  C.  BANCEOFT  DAVIS. 

TENTBRDEN. 

ALEX.  FAVROT, 

Secretary, 


PROTOCOL  II. 

Record  oj  the  proceedings  of  the  arbitration  at  the  second  conference  Jield 
at  Oeneva  in  Switzerland  on  the  16th  day  of  December,  A.  D.  1871. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbitrators 

Adi«armnci.t      to    WCrC  prCSCUt. 

janeia.  jjj.^  J.  C.  Baucroft  Davis  and  Lord  Tenterden  attended 

the  conference  as  agents  of  the  United  States  and  of  Her  Britannic  Ma- 
jesty, respectively. 
The  record  of  the  proceedings  of  the  conference  held  on  the  15th  in- 
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stant  was  read  and  approved,  and  the  secretary  was  directed  to  attest 
it.  Mr.  J.  C.  Bancroft  Davis  and  Lord  Tenterdeu  were  requested  also 
to  sign  this  and  all  subsequent  records  as  agents  of  their  respective 
governments. 

The  tribunal  of  arbitration  directed  that  when  an  adjournment  of  the 
conference  should  be  entered,  it  should  be  entered  as  an  adjournment 
until  the  15th  day  of  June  next,  subject  to  a  prior  call  by  the  secretary 
as  provided  for  in  the  proceedings  at  the  first  conference. 

The  tribunal  then  directed  the  secretary  to  make  up  the  record  of 
the  proceedings  at  the  second  conference  as  far  as  completed,  which 
was  done,  and  therecord  was  read  and  approved. 

The  tribunal  of  arbitration  then  adjourned  to  meet  at  Geneva,  on  the 
]5th  day  of  June  next,  unless  sooner  convened  by  the  secretary,  in  the 
manner  provided  in  the  proceedings  at  the  first  conference. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAYROT,  Secretaire. 


PROTOCOL  III. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  third  confer- 
ence held  at  Genei^a,  in  Switzerland^  on  tlie  15th  day  of  June^  187U. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbitrators 
were  present. 

Mr.  J.  C.  Bancroft  Davis  and  Lord  Tenterden  attended  the  conference 
as  agents  of  the  United  States  and  Her  Britannic  Majesty,  respectively. 

Mr.  J.  C.  Bancroft  Davis  then  delivered  in  duplicate  to  each  of  the 
arbitrators,  and  to  Lord  Tenterden,  the  agent  of  Her  Britan*     i>.,,^,,y  „r  Amp,. 
nic  Majesty,  a  printed  argument,  showing  the  i)oints  and  ^  *"^^'""^"' 
referring  to  the  evidence  on  which  his  Government  relies. 

Lord  Tenterden  then,  on  behalf  of  Her  Britannic  Majesty's  govern- 
ment, presented  thenote,  of  which  a  copy  is  annexed,  re-  BntHhmofoufor 
questing  an  adjournment  of  the  tribunal  for  the  reasons  '^'^«""'«-»» 
therein  stated,  for  such  a  period  as  might  enable  a  supplementary  con- 
vention to  be  concluded  and  ratified  between  the  United  States  and  Her 
Britannic  Majesty. 

Mr.  Bancroft  Davis  statM  that  he  could  not  say  what  would  be  the 
views  of  his  Government  on  this  motion  until  he  should  know  the  time 
for  which  the  adjournment  was  asked. 

Lord  Tenterden  stated  that  Her  Britannic  Majesty's  government  be- 
lieved that,  in  order  to  afford  time  for  the  consideration  of  a  supple- 
mentary convention  by  the  Senate  of  the  United  States  in  their  session 
commencing  in  December  next,  and  for  its  subsequent  consideration  by 
Her  Britannic  Majesty's  government,  and  for  its  ratification  by  the  high 
contracting  parties  respectively,  it  would  be  requisite  that  the  adjourn- 
ment should  be  for  a  period  of  eight  months,  but  that  power  might  be 
reserved  for  the  arbitrators. to  meet  at  any  earlier  date,  upon  being 
convened  for  that  purpose  by  the  secretary  of  the  tribunal,  upon  the 
joint  request,  in  writing,  of  the  agents  of  the  two  governments. 

Mr.  Bancroft  Davis  said  that  his  instructions  did  not  yet  enable  him  to 
state  to  the  arbitrators  the  views  of  the  Government  of  the  United  States 
on  this  motion  in  full.    He  said  that  he  was  in  telegrapMc  .^ommunipc 
2  B 
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tion  with  bis  Government,  and  he  asked  an  adjournment  until  Monday, 
the  17th  instant. 

The  tribunal  decided,  that  the  protocols  should  be  signed  by  the  presi- 
dent and  secretary  of  the  tribunal  and  the  agents  of  the  two  govern- 
ments. 

The  conference  was  then  adjourned  to  Monday,  the  17th  day  of  June, 
at  2  o'clock. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDBN. 

ALEX.  FAVROT,  fkcreUiry. 


ANNEX. 


The  undersigned  agent  of  Her  Britannic  Majesty  is  instructed  by  Her 
Majesty's  government  to  state  to  Count  SclopiSj*  the  arbitrator  named 
by  Eis  Majesty  the  King  of  Italy,  that  they  regret  to  be  under  the 
necessity  of  informing  the  arbitrators  that  the  difference  between  Her 
Majesty's  government  and  the  Government  of  the  United  States,  referred 
to  in  the  note  which  the  undersigned  had  the  honor  to  address  to  Count 
Sclopis  when  presenting  the  British  counter  case  on  the  loth  of  April 
last,  has  not  yet  been  removed. 

Her  Majesty's  government  have,  however,  been  engaged  in  negotia- 
tions with  the  Government  of  the  United  States,  which  have  continued 
down  to  the  present  time,  for  the  solution  of  the  difficulty  which  has 
thus  arisen ;  and  they  do  not  abandon  the  hope  that,  if  further  time 
were  given  for  that  purpose,  such  a  solution  might  be  practicable. 

Under  these  circumstances,  the  course  which  Her  Majesty's  govern- 
ment would  respectfully  request  the  tribunal  to  take  is  to  adjourn  the 
present  meeting  for  such  a  period  as  may  enable  a  supplementary  con- 
vention to  be  still  concluded  and  ratified  between  the  high  contracting 
parties. 

Having  lodged  the  present  application,  the  undersigned  is  instructed 
to  withhold  the  written  or  printed  argument  which  the  undersigned,  as 
agent  of  Her  Majesty,  is  directed  to  i)ut  in  under  the  5th  article  of  the 
treaty,  although  that  argument  has  been  duly  prepared  and  is  in  the 
hands  of  the  undersigned. 

The  undersigned  is  further  directed  to  say  that  Her  Majesty's  gov- 
ernment (while  they  would  consider  the  tribunal  to  have  full  power  to 
proceed  at  the  end  of  the  period  of  adjournment,  if  the  difference  be- 
tween the  high  contracting  parties  should  then  have  been  removed,  not- 
withstanding the  nondelivery  on  this  day  of  the  argument  by  the  un- 
dersigned) continue,  while  requesting  this  adjournment,  to  reserve  all 
Her  Majesty's  rights,  in  the  event  of  an  agreement  not  being  finally 
arrived  at,  in  the  same  manner  as  was  expressed  in  the  note  addressed 
by  the  undersigned  to  Count  Sclopis  on  the  loth  of  April. 

*The  undersigned  has  the  honor  to  renew  to  Count  Sclopis  the  assur- 
ance of  his  highest  consideration. 

TENTERDEN. 

Geneva,  June  15, 1872. 


*  A  similar  Doto  was  addressed  to  each  of  the  arbitrators. 
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PROTOCOL  IV. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  fourth  con- 
ference  held  at  Geneva^  in  Stcitzerlandj  on  tfw  11th  day  of  June,  1872. 

The  couference  was  held  pursuant  to  adjournment.  All  the  arbitrators 
were  present. 

Mr.  J.  C.  Bancroft  Davis  and  Lord  Tenterden  attended  Acuoaromenu 
the  conference  as  agents  of  the  United  States  and  Her  Britannic  Majesty, 
respectively.  , 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal  and  the  agents  of 
the  two  governments. 

Mr.  Bancroft  Davis  stated  that  he  was  still  without  definite  instruc- 
tions from  his  Government  regarding  the  request  of  the  British  agent 
for  adjournment,  and  suggested  a  further  adjournment  of  the  tribunal 
until  Wednesday,  the  nineteenth  instant. 

Lord  Tenterden  said  that  he  could  make  no  objection.  The  conference 
was  then  adiourned  to  Wednesday,  the  19th  instaut,  at  2  o'clock. 

FKEDERIOK  SCLOPIS. 
J.  C.  BANCKOFT  DAVIS. 
TENTERDEN. 
ALEX.  FAVKOT,  Secretary. 


PROTOCOL  V. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  fifth  confer- 
ence held  at  Geneva^  in  Switzerland^  on  tlie  19^/t  of  June^  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbitra- 
tors were  present. 

Mr.  J.  C.  Bancroft  Davis  and  Lord  Tenterden  attended  ci.^''"Sa"nd.rl^i 
the  conference  as  agents  of  the  United  States  and  Her  ^vI'r'^ompI.utio^"of 
Britannic  Majesty,  respectively.  damu* ,.. 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal  and  the  agents  of 
the  two  governments. 

Count  Sclopis,  as  president  of  the  tribunal,  inquired  whether  Mr. 
Bancroft  Davis  had  yet  received  definitive  instructions  from  his  Govern- 
ment. 

Mr.  Bancroft  Davis  replied  that  he  had  not. 

Count  Sclopis  then,  on  behalf  of  all  the  arbitrators,  made  the  follow- 
ing statement : 

The  application  of  the  agent  of  Her  Britannic  Majesty's  government  heing  now  be- 
fore the  arbitrators,  the  president  of  the  tribunal  (Count  Sclopis)  proposes  to  make  the 
following  communication  on  the  part  of  the  arbitrators  to  the  parties  interested : 

The  arbitrators  wish  it  to  be  understood  that  in  the  observations  which  they  are 
about  to  make  they  have  in  view  solely  the  application  of  the  agent  of  Her  Britannic 
Majesty's  government,  which  is  now  before  them,  for  an  adjournment,  which  might  be 
prolonged  till  the  month  of  February  in  next  year ;  and  the  motives  for  that  application, 
viz,  the  difterence  of  opinion  which  exists  between  Hor  Britannic  Majesty's  govern- 
inent  and  the  Government  of  the  United  States  as  to  the  competency  of  the  tribunal, 
under  the  treaty  of  Washington,  to  deal  with  the  claims  advanced  in  the  case  of  the 
United  States  in  respect  of  losses  under  the  several  heads  of— 1st,  "  The  losses  in  the 
transfer  of  the  American  commercial  marine  to  the  British  Hag;"  2d,  *'The  enhanced 
payments  of  insurance;"  and  3d,  '*The  prolongation  of  the  war,  and  the  addition  of  a 
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larffe  sum  to  the  cost  of  the  war  and  the  suppression  of  the  rebellion  ;"  and  the  hope 
which  Her  Britannic  Majesty's  government  does  not  abandon,  that  if  sufficient  time 
were  given  for  that  purpose,  a  sohition  of  the  difficulty  which  has  thus  arisen,  by  the 
negotiation  of  a  supplementary  convention  between  the  two  governments,  might  be 
found  practicable. 

The  arbitrators  do  not  propose  to  express  or  imply  any  opinion  upon  the  point  thus 
in  diflference  between  the  two  governments  as  to  the  interpretation  or  eftect  of  the 
treaty ;  but  it  seems  to  theiii  obvious  that  the  substantial  object  of  the  adjournment 
must  bo  to  give  the  two  governments  an  opportunity  of  determining  whether  the 
claims  in  question  shall  or  shall  not  be  8ubmitte<l  to  the  decision  of  the  arbitrators, 
and  that  any  diflference  between  the  two  governments  on  this  point  may  make  the 
adjournment  unproductive  of  any  useful  effect,  and,  after  a  delay  of  many  months, 
during  which  both  nations  may  be  kept  in  a  state  of  painful  suspense,  may  end  in  a 
result  which,  it  is  to  be  i>re8umed,  both  governments  would  equally  deplore,  that  of 
making  this  arbitration  wholly  abortive.  This  being  so,  the  arbitrators  think  it  right 
to  state  that,  after  the  most  careful  perusal  of  all  that  has  been  urged  on  the  part  of 
the  Government  of  the  United  States  in  revspect  of  these  claims,  they  have  arrived, 
individually  and  collectively,  at  the  conclusion  that  these  claims  do  not  constitute, 
upon  the  principles  of  international  law  applicable  to  such  cases,  good  foundation  for 
an  award  ot  compensation  or  computation  of  damages  between  nations,  and  should , 
upon  such  principles,  be  wholly  excluded  from  the  consideration  of  the  tribunal  in 
making  its  award,  even  if  there  were  no  disagreement  between  the  two  governments  as 
to  the  competency  of  the  tribunal  to  decide  thei*eon. 

With  a  view  to  the  settlement  of  the  other  claims  to  the  consideration  of  which  by 
the  tribunal  no  exception  has  been  taken  on  the  part  of  Her  Britannic  Majesty's  gov- 
ernment, the  arbitrators  have  thought  it  desirable  to  lay  before  the  parties  this  ex- 
pression of  the  views  they  have  formed  upon  the  question  of  public  law  involved,  in 
order  that  after  this  declaration  by  the  tribunal  it  may  be  considered  by  the  Govern- 
ment of  the  United  States  whether  any  course  can  be  adopted  respecting  the  first-men- 
tioned claims  which  would  relieve  the  tribunal  from  the  necessity  of  deciding  uix)n 
the  present  application  of  Her  Britannic  Majesty's  government. 

Count  Sclopis  added  that  it  was  the  intention  of  the  tribunal  that 
this  statement  should  be  considered  for  the  present  to  be  confidential. 

Count  Sclopis  then  asked  whether  the  agents  or  either  of  them  wished 
to  say  anything  touching  the  declaration  just  made. 

Mr.  Bancroft  Davis  said  that  he  was  necessarily  without  instructions 
to  meet  the  contingency  which  had  arisen  from  the  action  thus  taken  by 
the  arbitrators.  He  therefore  left  it  with  the  tribunal  to  say  whether, 
in  view  of  this  fact,  it  ought  not  of  its  own  motion  to  make  an  adjourn- 
ment sufficient  to  afford  titne  for  the  proper  consideration  of  the  new 
position  created  by  the  announcement  of  the  tribunal. 

The  tribunal  then  ordered  this  conference  to  adjourn  until  Wednesday 
the  2Gth  instant,  at  2  o'clock  in  the  afternoon. 

FHEDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTEBDEX. 

ALEX.  FAYKOT,  Secretary. 


PROTOCOL  VL 

Becord  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  sixth  oon- 
ference  held  at  Geneva,  in  Switzerland,  on  the  2oth  of  June,  1872. 

The  conference  was  held  pursuant  to  a  call  by  the  president,  Count 

ThM  ntrd  fft.,  Sclopis.    All  the  arbitrators  were  present. 

>.  J^sce  m  ibe  dl!      Mr.  J.  C.  Baucroft  Davis  and  Lord  Tenterden  attended 

the  conference  as  agents  of  the  United  States  and  Her 

Britannic  Majesty,  respectively. 

Count  Sclopis,  as  president  of  the  tribunal,  stated  that^he  had  re- 
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ceived  from  Mr.  Bancroft  Davis  the  information  that  lie  was  prepared 
to  communicate  to  the  tribunal  the  action  authorized  by  his  Govern- 
ment respecting  the  declaration  made  by  the  arbitrators  at  the  last  con- 
ference. 

Count  Sclopis  added  that,  being  desirous  of  advancing  the  work  of 
the  tribunal,  he  had,  therefore,  convoked  the  conference  this  day,  in- 
stead of  Wednesday,  the  day  to  which  the  adjournment  had  been 
made. 

Mr.  Bancroft  Davis  stated  as  follows  : 

The  declaration  made  by  the  tribunal,  individually  and  collectively,  respecting  the 
claims  presented  by  the  United  States  for  the  award  of  the  tribunal  for— Ist.  *' The 
losses  in  the  transfer  of  the  American  commercial  marine  to  the  British  flag;"  2d.  "The 
enhanced  payments  of  insurance  ;"  and  3d.  '^  The  prolongation  of  the  war  and  the  ad- 
dition of  a  large  sum  to  the  cost  of  the  war  and  the  suppression  of  the  rebellion,"  is 
accepted  by  the  President  of  the  United  States  as  determinative  of  their  judgment 
iij)on  the  important  question  of  public  law  involved. 

The  agent  of  the  United  States  is  authorized  to  say  that,  consequently,  the  above- 
mentioned  claims  will  not  be  further  insisted  upon  before  the  tribunal  by  the  United 
States,  and  may  be  excluded  from  all  consideration  in  any  award  that  may  be  made. 

Lord  Tenterden  tken  said : 

I  will  inform  my  government  of  the  declaration  made  by  the  arbitrators  on  the  19th 
instant,  and  of  the  statement  now  made  by  the  agent  of  the  United  States,  and  request 
their  instructions. 

The  conference  was  then  adjourned  to  Thursday,  the  27th  instant,  at 
11  o'clock  in  the  morning. 

FREDERICK  SCLOPIS. 

J.  C.  BAis'CROIT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary. 


FROTOCOL  VII. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  seventh 
conference^  held  at  Oeneva^  in  Switzerland^  on  the  21th  of  June,  1872. 

The  conference  was  held  pursuant  to 'adjournment.  All  the  arbitra- 
tors were  present.  '  Decision  m*d«  om. 

Mr.  J.  C.  Bancroft  Davis  and  Lord  Tenterden  attended  ;;;:';t  Mlt^'/'n. 
the  conference  as  agents  of  the  United  States  and  Her  »rlZlZ'''''^TAlV'^n 
Britannic,  Majesty,  respectively.  •**^"''^*^ 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal,  and  the  agents 
of  the  two  governments. 

Count  Sclopis,  as  president  of  the  tribunal,  inquired  whether  Lord 
Tenterden  had  received  the  instructions  from  his  government  for  which 
he  had  said  that  he  would  apply  at  the  last  conference. 

Lord  Tenterden  then  read  the  following  statement : 

'*The  undersigned,  agent  of  Her  Britannic  Majesty,  is  authorized  by  Her  Majesty's 
government  to  state  that  Her  Majesty's  government  find  in  the  communication  on  the 
part  of  the  arbitrators,  recorded  in  the  protocol  of  their  proceedings  of  the  19th  rn- 
Btant,  nothing  to  which  they  cannot  assent,  consistently  with  the  view  of  the  inter- 

S rotation  and  effect  of  the  treaty  of  Washington  hitherto  maintained  by  them ;  and 
eing  informed  of  the  statement  made  on  the  25th  instant  by  the  agent  of  the  United 
States,  that  the  several  claims  particularly  mentioned  in  that  statement  will  not  be 
further  insisted  upon  before  the  tribunal  by  the  United  States,  and  may  be  excluded 
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from  all  cousideration  in  any  award  that  may  be  made;  and  assuming  that  the  arbi- 
trators will,  upon  such  statement,  think  tit  now  to  declare  that  the  said  several  claims 
are,  and  from  henceforth  will  be,  wholly  excluded  from  their  cousideration,  and  will 
embody  such  declaration  in  their  protocol  of  this  day^s  proceedings ;  they  have  in- 
structed the  undersigned,  upon  this  being  done,  to  request  leave  to  withdraw  the 
application  ma<le  by  nira  to  the  tribunal  on  the  ir)th  instant  for  such  an  adjournment 
as  might  enable  a  supplementary  convention  to  be  concluded  and  ratified  between  the 
high  contracting  parties ;  and  to  request  leave  to  deliver  the  printed  argument,  now 
in  the  hands  of  the  uudersigued,  which  has  been  prepared  on  the  part  of  Her  Britannic 
Majesty's  government  under  the  fifth  article  of  the  treaty  with  reference  to  the  other 
claims^  to  the  consideration  of  which  by  the  tribunal  no  exception  has  been  taken  on 
the  part  of  Her  Majoistv's  government. 

ujENTERDEN.'' 

Mr,  Bancroft  Davids  said  that  be  made  no  objeetionto  the  fjranting  of 
the  request  made  by  Lord  Tenterden  to  be  permitted  to  withdraw  his 
application  for  an  adjournment,  and  to  file  the  argument  of  Her  Bri- 
tannic Majesty's  government. 

Count  Scloi)is,  on  behalf  of  all  the  arbitrators,  then  declared  that  the 
said  several  claims  for  indirect  losses  mentioned  in  the  statement  made 
by  the  agent  of  the  United  States  on  the  l-*.>th  instant  and  referred  to 
in  the  state^ment  just  made  by  the  agent  of  Her  Britannic  Majesty,  are, 
and  from  henceforth  shall  be,  wholly  excluded  from  the  consideration  of 
the  tribunal,  and  directed  the  secretary  to  embody  this  declaration  in 
the  protocol  of  this  day's  proceedings. 

He  at  the  same  time  informed  Lord  Tenterden  that  the  tribunal  as- 
sented to  his  request  for  leave  to  withdraw  his  application  for  a  pro- 
longed adjournment,  and  also  to  bis  request  for  leave  to  deliver  the 
printed  argument  which  had  been  prepared  on  the  part  of  Her  Britannic 
Majesty's  government. 

Lord  Tenterden  then  presented  copies  of  the  argument  in  duplicate 
to  each  of  the  arbitrators  and  to  the  agent  of  the  United  States. 

Count  Sclopis  stated  that  the  tribunal  no  longer  desired  the  proceeil- 
ings  to  be  considered  confidential  so  far  as  publication  of  them  by  the 
United  States  and  British  governments  is  concerned. 

He  then  proceeded  to  read  an  address *as  follows: 

Mkssieijrs:  An  moment  on  le  ncrud  qui  menayait  d'entraver  pour  longtenips  encore 
Texccution  du  trait<5  de  Washiupjton  vient  d'etre  si  heureusement  tranch<5,  it  rheureou 
uos  travaux  vont  prendre  un  cours  libre  et  r(^gulier,  permettez-moi  de  vous  dire,  mes- 
sieurs et  tr^s-honore8  collegues,  combien  j'apprecie  I'honneur  de  sioger  avec  vous  dans 
ce  tribunal  d'arbitrage,  sur  ler^uel  sont  tix^s  aujourd'hui  les  regards  du  monde  civilise. 

Laissez-moi  eusuite  vous  exprimer  tout  ce  que  jYprouve  de  reconnaissance  pour  la 
marque  flatteuse  de  contiunce  qu'il  vous  a  plu  de  m'accorder  en  m'appelant  j\  occuper 
ce  fauteuU. 

Je  comprends  parfaitement  tout  le  prix  de  cette  distinction  si  peu  mt^rit^e ;  mais  je 
comprends  mieux  encore  le  bfsoin  que  j'aurai  d'etre  soutenu  par  le  concours  de  vos 
lumi^res,  et  par  I'appui  de  votre  indulgence  dans  IVxercice  des  fonctions  (pie  vous 
m*avez  confi^^es.  Ce  sera  a  vous  que  je  le  devrai,  si  je  ne  vais  pas  jmraltre  trop  au-des- 
Bous  de  ma  ti\che. 

La  reunion  de  ce  tribunal  d'arbitrage  signale,  a  elle  seule,  une  nouvellc  direction 
imprim^e  aux  id«^es  qui  gouvernent  la  politique  des  nations  les  plus  avanc^es  sur  la 
voie  de  la  civilisation. 

Nous  sommes arrives  ;\  une  <^poque  ou,  dans  les  spheres  les  plus  iMevi-es  de  la  politique, 
IVsprit  de  mod<^ration  et  le  sentiment  dVquit^  commencent  partout  a  prevaloir  sur  les 
tendances  des  vieilles  routines  d'un  arbitraire  insolent  ou  d'une  indifference  coupable. 
Diminuer  les  occasions  de  faire  la  guerre,  att^nuer  les  nialheurs  qu'elle  tralue  j\  sa  suite, 
placer  les  interOts  de  rhumanit*^  au-dessus  de  ceux  de  la  politiciue,  voili  I'cpuvre  vers 
laquelle  se  dirigent  toutes  les  grandes  intelligences,  tons  les  ccrui's  haut  plac<^s.  Anssi 
avec  quel  bonheur  n'a-t-on  pas  salue  le  va>u  si  noblement  exprime  par  le  congrt^s  de  Paris 
en  1856,  que  les  <5tat8  entre  lesiifuels  sVl^verait  un  dissentiment  s^rieux,  avant  d'en 
appeler  aux  armes,  eussent  recours,  en  tant  que  les  circonstances  Tadmettraient,  aux 
bons  offices  des  puissances  amies  !  Que  de  bons  eftets  n'avait-on  pas  k  attendre  de  la 
declaration  do  ce  merae  congres  concernant  Tabolition  de  la  course,  et  le  respect  de  la 
propri^t<$  priv(5e  f    Entin  nous  ue  saurions  oublier  ici  cette  cqnyention^e^entive^qiii 
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parvint  k  placer  sous  la  protection  8p6ciale  du  droit  des  gens  les  ^lans  de  la  oliarit^  sur 
les  champs  de  bataille. 

On  a  bien  dil  regretter  que  les  vnes  si  droites  et  si  sages  du  congr^s  de  Paris  n'aient 
pas  6t6  promptement  second^es  paries  ^v<^nenient9.  Decruels  d6mentis  ont  6t^  donnas 
aux  aspirations  des  &mes  d'^Iite;'  mais  Pantorit^  niorale  des  principes  proclam^  & 
oette  6poque  ne  s^est  point  afFaiblie. 

GrAce  h  I'initiative  des  hommes  d'etat  qui  president  aux  destinies  de  I'AnKSrique  et 
de  VAngleterre,  cette  id^e  g^n^rense  coranieuce  h  porter  ses  fruits. 

Le  grand  essai  de  Tapplication  des  regies  austeres  et  calnies  du  droit  aux  questions 
ardentes  de  la  politique  va  se  faire.  L'liistoire  contemporaine  racontera  k  la  post^rit6 
que,  m^me  dans  la  chaleur  des  plus  vives  recriminations,  on  a  toujours  song^  des  deux 
cdt^  de  FAtlantique  ii  tenir  ouvert^s  les  voies  d'nn  accommodement  acceptable  par  lea 
amis  de  la  paix  et  du  progr^s. 

A  travers  des  n^^gociations  n^cessaireraent  longues,  sous  Vaction  des  courants  variables 
de  Topiuion  publique,  inevitables  cbez  les  goavernements  h  base  populaire,  le  but  de 
ces  magnanimes  efforts  ne  fut  jamais  perdu  de  vue.  Personne,  certes,  ue  pouvait  en 
eontester  Futilit6;  mais  d'en  venir  au  point  d*accepter  purement  et  simpleraent  le  sy- 
st^me  de  I'arbitrage,  de  renoncer  k  ce  privilege,  si  cber  aux  ambitions  vulgaires,  de  se 
faire  justice  de  sa  main,  voila  ce  qui  exigeait  une  rare  fermet6  de  conviction,  nn 
d^vouement  k  toute  ^preuve  aux  int^rfets  de  I'humanite.  Aussi  le  premier  ministre 
d*Angleterre  a-t-il  eu  raison  de  parler  du  traits  de  Washington  dans  des  termea  qui 
caracterisent  t\  la  fois  la  grandeur  et  les  difiBcult6s  de  I'entreprise.  '*  II  se  pent,"  disait- 
il,  "  que  ce  soit  une  esp^rance  trop  ^clatante  pour  6tre  r6alis<5e  dans  ce  monde  d© 
mis^res  oh  nous  vivons;  Texp^rience  du  moins  est  digue  de  I'effort.  On  recherche,  8*il 
est  possible,  de  soumettre  ces  conflits  d'opinlon  entre  deux  nations  au  jugement  d^nn 
tribunal  de  raison,  au  lieu  de  I'arbitrage  sanglant  des  armes.  L'histoire  se  souviendra 
4  regard  des  Etats-Unis  et  du  Royaunie-Uni  que,  ayant  h  vider  de  s^rieux  oonflits,  et 
ae  sentant  pen  disposes  de  part  et  d'autre  k  c^der  le  terrain,  ils  se  sont  n^anmoins  ap- 
pliques k  assurer  la  paix,  et  non-seulement  k  r^gler  lenrs  propres  conflit^,  mais  aussi  k 
donner  un  exemple  qui  sera  f6cond  en  bienfaits  pour  les  autres  nations."* 

On  a  dit  que  le  triomphe  d'une  id^e  utile  n'est  jamais  qu'une  question  de  date.  F^- 
licitons-nous,  messieurs,  d'assister  k  la  realisation  d'un  dessein  qui  doit  Hre  fecond  des 
ineillears  resultats;  esperons  qu'il  tiendra  dans  I'aveuir  tout  ce  quMl  promet  anjour- 
d'hui. 

Nous  avons  entendu  ce  cri  terrible  "la  force  prime  le  droit:"  cVst  nn  defi  porte  k  la 
civilisation.  Nous  voyons  maintenant  la  politique  s'adresser  k  la  justice,  pour  ne  pas 
abuser  de  la  force ;  c'est  un  liommage  que  la  civilisation  doit  recevoir  avec  bonheur. 

Ne  nous  plaignons  pas  trop  si  les  questions  que  nous  sommes  appeies  k  resoudre  nons 
arrivent^  la  suite  d'agitations  prolongees.  Reconnaissous  plutOt  I'importance  des  do- 
cuments qui  nous  ont  ete  fournis  et  des  raisonnements  dont  ils  ont  ete  accompagn^. 

Les  longues  investigations  preparent  les  meilleures  solutions.  On  navigue  plus 
silrement  sur  les  riviures  qui  ont  ete  le  mieux  sendees. 

Le  droit  des  gens  a  ete  trop  souvent  regarde  comma  un  sol  mobile,  sur  lequel,  aa 
moment  oh  Ton  croit>vancer,  le  pied  glisse  en  arri6re.  8erait-ce  un  espoir  indiscret 
que  celui  de  parvenir  par  nos  efforts  k  rendre  ce  sol  un  pen  mieux  raffermi  ? 

L'objet  de  nos  deliberations  demande  des  etudes  aussi  variees  que  serieuses.  Nous 
aurons  k  I'examiner  k  des  points  de  vue  differents.  Ce  sera  tant6t  avec  la  large  per- 
ception de  I'homme  d'etat,  tantftt  avec  I'cnil  scrutateur  d'un  president  aux  assises, 
toujours  avec  un  profond  sentiment  d'ecjuiteet  avec  une  impartialite  absolue. 

Nous  nous  promettons  beaucoup  de  I'aide  empressee  des  agents  des  deux  puissances 
qui  ont  eu  recours  k  ce  tribunal ;  leur  haute  intelligence  et  leur  2Me  edaire  nous  sont 
6galement  connus. 

Enfin  le  tribunal  se  coniie  dans  I'assistance  des  conseils  des  hautes  parties  presented 
k  la  barre,  de  ces  jurisconsultes  emiuents  dout  le  nom  vaut  un  eioge.  Nous  nous  at- 
tendons  qui'ls  coopereront  franchement  avec  nous  dans  ce  qui  doit  fitre,  non-seulement 
un  acte  de  bonne  justice,  mais  encore  un  travail  de  grande  pacification. 

Puissions-nous  repondre  compl^tement  aux  louables  intentions  des  puissances  qui 
nous  ont  honores  de  leur  choix;  puissions-nous  remplir,  avec  I'aide  de  Dieu,  une  mis- 
sion qui  mette  fin  k  de  longs  et  penibles  differends;  qui,  en  reglant  de  graves  inter6ts, 
apaise  de  douloureuses  emotions,  et  qui  ne  soit  pas  sans  quel<j[ue  heureuse  influence  sur 
lemaintien  de  la  paix  du  monde  et  les  progr^  de  la  civilisation. 

^'*  In  the  performance  of  a  melancholy  duty,"  dit  Sir  Robert  Phillimore  dans  la 
preface  k  la  deuzi^me  edition  des  Commentaries  upon  International  Law,  1871,  "  I  am 
obliged  to  close  this  chronicle  of  events  by  the  admission  that  the  suggestion  contained 
in  the  last  protocol  to  the  treaty  of  Paris,  1856,  has  remained  a  dead-letter,  except  per- 
haps in  the  case  of  Luxemburg.  Neither  of  the  belligerents  in  the  present  horrible  war 
-would  listen  to  the  suggestion  of  such  an  arbitration." 

>  Discours  prouonce  par  Monsieur  Gladstone  au  banquet  d'installation  du  nouyeaa 
lord-maire,  le  9  novembre  1871. 
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Yos  vd'ux,  tr<s-lionor<:^8  collt^gnee,  s^accorderont  sans  doiite  avec  les  miens  pour  que 
Tessai  que  Ton  va  faire  serve  k  ^carter  dans  I'avenir  les  occasions  de  luttes  sauglantes 
et  h  raflermir  Teinpire  de  la  raison. 

Dans  cette  douce  pr<5vi8ion,  j'aime  «\  rappeler  cos  paroles  dn  h<^ros  de  rAmdrique,  de 
Oeorge  Washington:  "S'il  ya  une  v^rit6  fortement  etablie,  c'est  quMl  y  a  ici-uas  un 
lien  indissoluble  entre  les  pures  uiaxiraes  d'une  politique  bounete  et  magnauime  et  les 
Bolides  recompenses  de  la  pro8p^rit*5  et  du  bonbeur  public."* 

Lord  Tenterdeu  then  stated  tbat  Sir  Eouiidell  Palmer,  Her  Britannic 
Majesty's  counsel,  had  prepared,  for  the  consideration  of  the  tribunal^ 
a  statement  of  certain  points  of  importance,  as  to  which  he  desires  to 
have  an  opportunity  of  submitting  to  tlie  tribunal  further  arguments, 
in  answer  to  those  contained  in  the  argument  of  the  United  States  de- 
livered on  the  15th  instant;  and  that  Sir  lloundell  Palmer  would  now, 
with  the  permission  of  the  tribunal,  read  such  statement,  of  which, 
with  a  translation  which  would  be  prepared  without  deUiy,  copies  will 
be  delivered  to  the  several  arbitrators  and  to  the  agent  of  the  United 
States  in  the  course  of  the  day ;  and,  as  the  preparation  of  any  further 
arguments  on  those,  or  any  other  j)oints,  will  ucessarily  require  some 
time  to  be  allowed,  he  begged  respectfully  to  suggest  that  the  counsel 
on  both  sides  should  be  informed  of  the  time  which  the  tribunal  will  be 
willing  to  allow,  before  requiring  their  further  attendance  for  the  pur- 
pose of  any  arguments.  If  the  interval  so  granted  can  be  extended  to 
the  first  of  August  next,  it  is  believed  that  this  will  meet  the  views  of 
the  counsel  and  agents  of  both  parties,  and  mav  jirobably  enable  the 
counsel,  when  again  before  the  tribunal,  to  discharge  their  duty  in  a 
shorter  time  than  might  otherwise  be  requisite. 
Sir  Roundell  Palmer  then  read  a  statement. 

Mr.  Bancroft  Davis  then  said  that  upon  being  furnished  with  a  copy 
of  the  paper,  now  presented  on  the  part  of  Her  Britannic  3Iajesty's 
counsel,  he  would  lay  the  same  before  the  counsel  of  the  United  States, 
and  would  present  their  views  to  the  tribunal  after  such  consultation. 

Count  Sclopis  then  stated  that  the  tribunal  had,  at  the  request  of  the 
agent  of  Her  Britannic  Majesty,  granted  permission  to  Sir  Eoundell 
Palmer  to  read  the  statement  requesting  the  tribunal  to  authorize  him 
to  furnish  the  arbitrators  with  further  arguments  on  the  points  therein 
specified,  and  that,  with  reference  to  this  request,  Mr.  Adams,  as  one  of 
the  arbitrators,  had  suggested  a  preliminary  question,  viz,  whether 
under  the  terms  of  Article  V  of  the  treaty  of  Washington  it  is  compe- 
tent for  the  agents  or  counsel  to  make  requests  of  this  nature,  and  that 
the  tribunal,  after  discussion,  and  having  in  view  the  precise  terms  of 
the  treaty,  had  decided  that  the  arbitrators  alone  have  the  right,  if 
they  desire  further  elucidation  with  regard  to  any  point,  to  require  a 
written  or  printed  statement  or  argument,  or  oral  argument  by  counsel 
upon  it,  under  the  terms  of  the  said  article. 

The  conference  was  then  adjourned  until  Friday,  the  2Sth  instant,  at 
11  o'clock  a.  m. 

FREDERICK  SCLOPIS, 

J.  C.  BANCROFT  DAVIS. 

TENTERDEK 

ALEX.  FAVROT,  Secretary. 


'DiBCOurs  pronono^  le  30  avril  1789  dans  la  stance  du  Scnat  am«^ricain,  lors  de  la 

5 reclamation  de  Washington  b>  la  pr<\sidence,  et  de  John  Adams  k  la  vice-prdsidence, 
es  fitats-Unis. 


Digitized  by  VjOOQ IC 


PROTOCOLS  OF  THE  CONFERENCES.  25 

PROTOCOL  YIII. 

Record  of   the  proceedings  of   the  trihmal  of  arhiiration  at  the  eighth 
conference^  held  at  Geneva^  Sicitzerland,  on  the  2Sth  of  June^  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbitrators 
and  the  agents  of  the  two  governments  were  present. 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal  and  the  agents  of 
the  two  governments. 

Sir  Alexander  Cockburn,  as  one  of  the  arbitrators,  then  proposed  to 
the  tribunal  to  require  a  written  or  printed  statement  or  <.,  a.  CMki^m 
argument  by  the  counsel  of  the  two  governments  for  further  Z-ux\  motru^'.'- 
elucidtition  on  the  following  points,  viz :  "'" ' 

1.  What  is  the  '^due  diligence^  required  from  a  neutral  state, 
according  to  the  general  rules  of  international  law,  and  according  to 
the  rules  of  the  si^th  article  of  the  treaty  of  Washington  t 

2.  What  were  the  international  obligations  of  neutral  states  in 
respect  to  the  construction,  sale,  and  fitting  out,  within  neutral  territory, 
of  ships  intended  for  warlike  use  by  a  belligerent,  independently  of  the 
municipal  legislation  of  the  neutral  state,  and  of  the  rules  laid  down  by 
the  treaty  of  Washington  i 

3.  What  rights  are  conferred  upon  a  belligerent  power  by  the  muni- 
cipal legislation  of  a  neutral  state  for  the  maintenance  of  its  neutrality, 
if  such  legislation  exceeds  the  limits  of  the  obligations  previously  im- 
l)osed  upon  neutral  States  by  international  law  ! 

4.  Is  a  fieutral  state  under  any  international  obligation  to  detain  in, 
or  exclude  from,  its  ports  vessels  fitted  out  in  violation  of  its  neutrality, 
after  such  vessels  have  been  commissioned  as  public  ships  of  war  by  a 
belligerent  power,  whether  such  power  be  or  be  not  recognized  as  a 
sovereign  state! 

5.  Whether  Her  Majesty's  proclamation  of  neutrality,  recognizing  the 
belligerency  of  the  Confederate  States,  is  in  any,  and  what,  way  material 
to  the  question  of  the  liability  of  Great  Britain  for  losses  sustained  by 
the  United  States,  in  consequence  of  the  acts  of  the  vessels  referred  to 
in  the  treaty  of  Washington  ? 

6.  Whether  the  laws  of  Great  Britain,  during  the  civil  war,  were,  or 
were  not,  suflScient,  if  properly  enforced,  for  the  fulfillment  of  Her  Bri- 
tannic Majesty's  neutral  obligations  f 

7.  If  a  vessel,  which  has  been  fitted  out  in  violation  of  the  neutrality 
of  a  neutral  state,  has  escaped  from  the  neutral  territory,  through  some 
want  of  due  diligence  on  the  part  of  the  neutral  government,  ought 
such  neutral  state  to  be  held  responsible  to  the  other  belligerent  for 
captures  made  by  such  vessel  ? 

If  so,  to  what  period  does  this  responsibility  extend!  May  it  be 
modified  or  terminated  by  circumstances  afterward  superveniug,  (as, 
for  instance,  by  assistance  afterwanl  rendered  to  the  vessel  by  an  inde- 
pendent power,  without  which  her  capacity  for  warlike  purposes  would 
have  ceased,  or  by  her  entrance  into  a  port  of  the  belligerent  to  whom 
she  belongs,)  or  does  it  necessarily  extend  to  the  end  of  the  war  f 

Furthermore,  does  this  responsibility  still  exist,  when  the  persons 
who  made  such  captnres  were  insurgent  citizens  of  the  state  against 
which  they  waged  war,  to  whom,  upon  the  conclusion  of  the  war,  such 
illegal  acts  have  been  condoned  f 

8.  If  a  vessel,  which  has  not  been  fitted  out  or  armed  in  viplatioiiof 

9\^ 
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the  neutrality  of  a  neutral  state,  is  afterward  permitted  to  receive  sup- 
plies of  coal  and  repairs  in  a  neutral  port,  does  the  neutral  state,  in 
whose  port  she  receives  such  supplies  and  repairs,  incur  on  that  account 
a  responsibility  for  her  subsequent  captures,  or  any  of  them  I 

After  deliberation  a  majority  of  the  tribunal  decided  not  to  require 
such  statement  or  argument  at  present. 

The  tribunal  then  decided  that,  in  the  course  of  their  discussions  and 
deliberations,  the  agents  should  attend  the  conferences,  accompanied  by 
the  counsel  of  their  respective  gov^ernments,  except  in  cases  when  the 
tribunal  should  think  it  advisable  to  conduct  their  discussions  and  de- 
liberations with  closed  doors. 

The  tribunal  then  determined  to  permit  publicity  to  be  given  to  the 
statement  made  by  the  agent  of  Her  Britannic  Majesty  at  the  third 
conference,  the  declaration  of  the  arbitrators  made  at  the  fifth  confer- 
ence, the  subsequent  statements  of  the  agent  of  the  United  States  made 
at  the  sixth  conference,  and  of  the  agent  of  Her  Britannic  Majesty  made 
at  the  seventh  conference,  and  the  address  of  the  president  of  the  tribu- 
nal delivered  at  the  seventh  conference. 

The  tribunal  then  adjourned  until  JVIonday,  the  loth  proximo,  at  3 
o'clock  in  the  afternoon.   . 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary, 


PROTOCOL  IX. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  conference 
held  at  Geneva^  in  Switzerland^  on  the  l^Ah  of  July^  1872. 

The  conference  was  held  pursuant  to  adjournment.   All  the  arbitrators 
and  the  agents  of  the  two  governments  were  present. 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 

signed  by  the  president  and  secretary  of  the  tribunal  and  the  agents  of 

the  two  governments. 

Count  Sclopis,  as  president,  said  that  it  would  be  necessary  in  the 

Order  of  proceed-  A^st  placc  to  dctermlue  the  method  and  order  of  proceeding 

"*^  in  the  consideration  of  the  subjects  referred  to  the  tribunal. 

Mr.  Stfempfli  stated  that  he  had  prepared,  and  proposed  to  submit, 

for  the  adoption  of  the  tribunal,  a  written  programme  on  this  question. 

After  discussion  the  consideration  of  this  programme  wa.s  deferred  to 

the  next  conference. 

The  tribunal  then  adjourned  until  Tuesday,  the  16th  instant,  at  2 
o'clock  in  the  afternoon. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN 

ALEX.  FAVROT,  Secretary. 
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PROTOCOL  X. 

Record  0/  tlie  proceedings  of  the  tribunal  of  arbitration  at  the  tenth  con- 
ference held  at  Geneva^  in  /Switzerlandj  on  the  IGth  of  July,  1872. 


The  conference  was  held  pursuant  to  adjournment.    All  the  arbitra- 
tors and  the  agents  of  the  two  governments  were  present. 
The  protocol  of  the  last  conference  was  read  and  aj)- 


Order  of  prorwHl- 
in«*.  Mr.  8t«mp/li'« 

proved/and  was  signed  by  the  president  and  secretary  of  Su^>  r4.1Ued  mo^ 

"Ti  .     .1'  <■  1    .  •  f  n    ±^  A  X  ton  for  «rfuroont- 

the  tnbunal  and  the  agents  of  the  two  governments. 

The  following  programme,  submitted  by  Mr.  Stiempfli  at  the  last 
meeting,  was  taken  into  consideration  : 


A.^— Indications  gMralea. 

I.  Question  h  decider. 
II.  Delimitation  des  taits. 
III.  Priucipes  g<^n<^raux. 

B« — Devmon  relative  a  chacundei^  croif<(urs- 
Ob^errations  prtUiminaires. 

I.  Le  Snmter: 

a  Faitft. 

b  CoDsiderantK. 

c  Jagement. 

II.  Le  Xa^iht-iUe  : 
a  Faits. 
b  Consid(^raut8. 
c  Jugement. 

III.  Le  Florida : 
a  Fa  its. 
b  Con8id«^rant8. 
c  Jiigemeut. 

IV.  V Alabama: 
a  Faits. 
b  Coii8id<^rautH. 
c  Jugoment. 

V.  Le  Retribution  : 

a  Faits. 

b  Consid^rantB. 

c  Jagement. 

Sir  Alexander  Oockburn,  one  of  the  arbitrators,  submitted  the  fol- 
lowing i>roposition8  to  the  consideration  of  the  tribunal : 

I.  That  the  complaint  of  the  Government,  of  the  United  States  is  of  a  threefold 
character,  and  may  be  stated  under  the  three  following  heads,  viz : 

1.  That,  by  want  of  due  diligence  on  the  part  of  the  British  government,  vessels  of 
irar  were  snifered  to  be  equipped  in  ports  of  Her  Majesty,  and  to  depart  therefrom,  to 
the  injury  of  American  commerce; 

2.  That  such  vessels,  having  been  again  found  in  British  ports  or  waters,  were  not 
seized  or  detained,  but  were  suffered  to  go  forth  again  on  the  same  destructive 
service ; 

3.  That  such  vessels  received  undue  assistance,  or  were  permitted  to  remain  an 
Tinduly  long  time,  in  ports  within  Her  Miyesty's  dominions. 

II.  That  on  each  of  these  heads  of  complaint  the  decision  of  the  tribunal  must 
depend,  not  only  on  the  facts  relating  to  each  vessel,  but  also  on  the  principles  of 
interaational  law  applicable  to  the  particular  subject. 

III.  That  the  rational,  logical,  and  most  convenient  course  to  be  pursued  will  be. 
before  proceeding  to  deal  with  each  of  these  heads  of  complaint,  to  consider  and 
determine  what  are  the  principles  of  law  applicable  to  the  subject,  and  by  which  the 
decision  of  the  tribunal  must  ultimately  be  determined. 


VI.  Le  Georgia: 

a  Faits. 

b  Considi^rants. 

c  Jugement. 

VII.  Le  Tallahasneey  ou  le  Olnstce : 
a  Faits. 

b  Consid^rants. 
c  Jugement. 

VIII.  Le  Chickamauga : 
a  Faits. 

b  Consid^^rants. 
c  Jugement. 

IX.  Le  Shenandoah  : 
a  Faits. 

b  Consid<^rantH. 
c  Jugement. 

C. — Defer  mi  nation    du    tribunal    d'adjuger 
une  somme  en  bloc. 

D« — Examen   de^  e'l^ments   pour  fixer   une 
somme  en  bloc. 

E« — Conclusion     et    adjudication    definitive 
d'une  somme  en  bloc. 
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IV.  That  it  will  be  convenient  to  take  tbe  three  heads  of  complaint  separately,  and 
in  the  order  hereinbefore  stated. 

V.  That  there  is  nothing  in  the  Vllth  article  of  the  treaty  which  prevents  the 
adoption  of  this  mode  of  proceeding,  the  only  object  and  effect  of  that  article  being 
to  insure  the  separate  considera^on  of  the  facts  relating  to  each  vessel,  and  a  separate 
and  distinct  judgment  of  the  tribunal  on  the  complaints  specitically  referable  to  each 
in  particular. 

VI.  That  the  consideration  of  the  first-mentioned  head  of  complaint,  reference  being 
had  to  the  Vlth  article  of  the  treaty,  and  the  rules  therein  laid  down,  necessarily 
involves  three  questions  of  law:  the  first,  what  eftect  is  to  be  given  to  the  term  "due 
diligence,"  with  reference  to  the  ditfereut  allegations  of  the  want  thereof  put  forward 
by  the  United  States  Government;  the  second,  whether  the  general  principles  of 
international  law,  referred  to  in  such  Vlth  article,  have  relatively  to  the  rights  and 
duties  of  neutrals  any  and  what  eliect  in  determining  what  constitutes  due  diligence 
or  the  want  of  it,  or  in  extending  or  limiting  the  liability  of  a  neutral  state  with 
reference  to  this  head  of  complaint ;  the  third,  whether  a  government  acting  in  good 
faith,  and  honestly  intending  to  fulfill  the  obligations  of  neutrality,  is  to  be  held  liable 
by  reason  of  mistake,  error  in  judgment,  accidental  delay,  or  even  negligence  on  the 
part  of  a  subordinate  otiicer. 

VII.  That  it  will  be  convenient,  and  indeed  necessary,  to  commence  our  proceedings 
with  the  consideration  of  these  (luestions  of  law. 

VIII.  That,  looking  to  th«  difficulty  of  these  questions,  and  the  conflict  of  opinion 
which  has  arisen  among  distinguished  jurists  on  the  present  contest,  as  well  as  to 
their  vast  importance  in  the  decision  of  the  tribunal  on  the  matters  in  dispute, 
it  is  the  duty,  as  it  must  be  i^resumed  to  be  the  wish  of  the  arbitrators,  in  the  interest 
of  justice,  to  obtain  all  the  assistance  in  their  power  to  enable  them  to  arrive  at  a  just 
and  correct  conclusion.  That  they  ought,  tberefore,  to  call  for  the  assistance  of 
the  eminent  counsel  who  are  in  attendance  on  the  tribunal  to  assist  them  with  their 
reasoning  and  learning,  so  that  arguments  scattered  over  a  mass  of  documents  may  be 
presented  in  a  concentrated  and  appreciable  foi*m,  and  the  tribunal  may  thus  have  the 
advantage  of  all  the  light  which  can  be  thrown  on  so  intricate  and  difficult  a  matter, 
and  that  its  proceedings  may  hereafter  appear  to  the  world  to  have  been  characterized 
by  the  patience,  the  deliberation,  and  anxious  desire  for  information  on  all  the  points 
involved  in  its  decision,  without  which  it  is  impossible  that  justice  can  be  duly  or 
satisfactorily  done. 

After  discussion,  tlie  tribunal  decided  to  proceed  with  tbe  case  of  the 
Florida  at  the  next  meeting,  according  to  the  programme  of  Mr.  Stiem- 

pfli. 

The  tribunal  then  adjourned  until  Wednesday,  the  17th  instant,  at  1 
o'clock  in  the  afternoon. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary, 


PROTOCOL  XL 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at   the  elerenth 
conference^  held  at  Geneva^  in  Switzerland^  on  the  I'thofJult/j  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbi- 
trators and  the  agents  of  the  two  governments  were  present. 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal,  and  the  agents 
of  the  two  governments. 

On  the  proposal  of  Sir  Alexander  Cockburn  it  was  decided  that  the 
written  opinions  or  statements  read  by  the  arbitrators  to  the  tribunal 
should  be  printed,  and  distributed  to  the  arbitrators  and  to  the  agents 
and  counsel  of  the  two  governments.  ^  I 
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The' tribunal  then  proceeded  witb  the  consideration  of  the  ^.  ,,    . 

/•     1         T-««        •  1  Tlif"  Florid*. 

case  of  the  Florida, 

The  conference  was  adjourned  until  Friday,  the  10th  instant,  at  1 
o'clock  in  the  afternoon. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAYROT,  Secretary. 


PROTOCOL  XII. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  twelfth  con- 
ference, held  at  Geneva,  in  Switzerland,  on  the  l^th  of  July,  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbi- 
trators and  the  agents  of  the  two  governments  were  present. 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal  and  the  agents 
of  the  two  go\'ernmeuts. 

The  tribunal  continued  with  the  consideration  of  the  case 
of  the  Florida.  "'^'"'^'^ 

The  tribunal  decided  that  the  meetings  should,  for  the  present,  be 
held  on  Mondays,  Tuesdays,  Wednesdays,  Thursdays,  and  Fridays. 

The  conference  then  adjourned  until  Monday,  the  22d  instant,  at 
half  past  12  o'clock. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary. 


PROTOCOL  XIIL 

Ri'cordofthe  proceedings  of  the  tribunal  of  arbitration  at  the  thirteenth 
conference,  held  at  Geneva,  in  Switzerland,  on  the  22d  of  July,  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbitra- 
tors and  the  agents  of  the  two  governments  were  present. 

The  proctocol  of  the  last  conference  was  read  and  approved,  and 
was  signed  by  the  president  and  secretary  of  the  tribunal,  and  the 
agents  of  the  two  governments. 

The  tribunal  continued  with  the  consideration  of  the  case  of  the 
Florida. 

Sir  Alexander  Cockburn,  as  one  of  the  arbitrators,  proposed  to  the 
tribunal  under  the  fifth  article  of  the  treaty  of  Washington,  to  call  for 
the  assistance  of  counsel  upon  the  effect  of  the  term  of  .,;,  ^  cock'  r  •- 
"  due  diligence,'^  and  as  to  the  principles  of  international  law  ^.i^u  '^"'tLV  a? 
applicable  to  the  case  under  the  terms  of  that  article.  '"'""^ 

After  deliberation,  a  majority  of  the  tribunal  decided  that  it  does  not 
at  present  require  the  assistance  of  the  agents  and  counsel  upon  the 
I)oint  proposed  by  Sir  Alexander  Cockburn ;  but  that  it  reserves  the 
right  of  requiring  that  assistance  on  any  point,  if  necessary,  according 
to  the  fifth  article  of  the  treaty. 


30  ARBITRATION   AT    GENEVA. 

The  tribunal  also  decided  to  consider  at  the  next  conference  the  case 
of  the  Alabama,  and  the  questions  of  "  due  diligence,''  and  the  effect 
of  a  commission  in  connection  with  that  vessel. 

The  conference  was  adjourned  until  Thursday,  the  25th  instant,  at 
half  past  12  o'clock. 

FREDERICK  SCLOPIS. 
.  J.  (J.  BANCROFT  DAVIS. 
TENTERDEN. 
ALEX.   FAVROT,  Secretary. 


PROTOCOL  XIV. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  fourteenth 
conference,  held  at  Geneva^  in  Stcitzerlandy  on  the  2oth  of  July,  1872. 

The  conference  was  held  pursuant  to  adjournment.    All  the  arbitra- 
Anromrnt  nrdrr.d  tOFs  aud  thc  agcuts  of  thc  two  govemmcuts  were  present. 
KflJ^i^'ol  **c,l"m'mV      Thc  piotocol  of  thc  last  conference  was  read  and  ap- 
.^.n<i.uppi..«oi  proved,  and  was  signed  by  the  president  and  secretary  of 
TbcAUbama.       ^jjg  tribuual  aud  the  agents  of  the  two  governments. 
On  the  proposal  of  Baron  d'ltajub^,  as  one  of  the  arbitrators,  the  tri- 
bunal decided  to  require  a  written  or  printed  statement  or  argument 
from  the  counsel  of  Great  Britain  ui>on  the  following  questions  of  law : 

1.  The  Question  of  due  diligence,  generally  considered ; 

2.  The  special  question,  as  to  the  effect  of  the  commissions  of  confed- 
erate ships  of  war  entering  British  ports ; 

3.  The  special  question,  as  to  supplies  of  coal  in  British  ports  to  con- 
federate ships ; 

With  the  right  to  the  other  party  to  reply  either  orally  or  in  writing, 
as  the  case  may  be. 

Baron  d'ltajuba  proposed  that  when  a  proposition  should  be  made  to 
the  tribunal,  the  discussion  of  that  proposition  should  always  be  put  oft* 
to  the  next  following  conference ;  which  was  agreed  to. 
The  tribunal  then  proceeded  with  the  case  of  the  Alabama. 
The  tribunal  also  decided  to  consider  at  the  next  conference  the  cases 
of  the  Sumter,  Nashville,  and  Chickamauga,  successively. 

The  conference  was  then  adjourned  until  Monday,  the  29th  instant,  at 
half  past  12  o'clock. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary. 


PROTOCOL  XV. 

Record  oj  tlie  proceedings  of  the  tribunal   of  arbitration  at  the  fifteenth 
conference,  held  at  Geneva,  in  Sicitzerland,  on  the  2Wi  of  July,  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbitra- 
Briuah  .rtument  tors  aud  tho  agcuts  of  thc  two  governments  were  present. 
wih^u^andcbla-      The  protbcol  of  the  last  conference  was  read  and  ap- 


proved, and  was  signed  by  the  president  and  secretary  of 
the  tribunal  and  the  agents  of  the  two  governments. 
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Lord  Tenderden,  agent  of  Her  Britannic  Majesty,  announced  that  he 
had  already  delivered  to  the  secretary  a  written  statement  or  argument 
from  the  counsel  of  Her  Britannic  Majesty  upon  the  three  questions  of 
law  required  by  the  tribunal  at  the  preceding  conference. 

The  tribunal  then  proceeded  with  the  cases  of  the  vessels  the  Sumter, 
the  Kashville,  and  the  Ghickamauga,  as  decided  at  the  last  meeting. 

The  tribunal  also  decided  to  consider  at  the  next  conference  the  cases 
of  the  Olustee  or  Tallahassee,  the  Retribution,  and  the  Tuscaloosa. 

The  conference  was  then  adjourned  until  Tuesday,  the  30th  instant, 
at  half  past  12  o'clock. 

FREDERICK  SCLOPIS, 

J.  0.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary. 


PROTOCOL  XVI. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  sixteenth  con- 
ference^  held  at  Geneva^  in  Switzerland^  on  the  30t/t  of  July,  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbitrators 
and  the  agents  of  the  two  governments  were  present.  Taii«hM»e«  .^d 

The  protocol  of  the  last  conference  was  read  and  approved,  ^•^^•buuon. 
and  was  signed  by  the  president  and  secretary  of  the  tribunal  and  the 
agents  of  the  two  governments. 

The  tribunal  then  proceeded  with  the  cases  of  the  vessels  the  Tusca- 
loosa, the  Tallahassee,  and  the  Retribution. 

The  tribunal  also  decided  to  devote  the  next  conference  to  receiving 
the  written  or  oral  statement  or  argument  of  the  counsel  of  the  United 
States,  in  reply  to  the  argument  presented  at  the  last  conference  by  the 
counsel  of  Her  Britannic  Majesty. 

The  conference  was  then  ailjourued  until  Monday,  the  5th  of  August, 
at  half  past  12  o'clock. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary. 


PROTOCOL  XVII. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  seventeenth 
conference,  held  at  Geneva,  in  Stoitzerland,  on  the  5th  of  August,  1872. 

The  conference  was  held  pursuant  to  adjournment.    All  the  arbitrators 
and  the  agents  of  the  two  governments  were  present.  or«i  .numeot  d 

The  protocol  of  the  last  conference  was  read  and  approved,  "'  ^""^ 
and  was  signed  by  the  president  and  secretary  of  the  tribunal  and  the 
agents  of  the  two  governments. 

The  tribunal  proceeded  with  the  hearing  of  the  oral  argument  by  Mr. 
Evarts,  counsel  of  the  United  States,  in  reply  to  the  argument  presented 
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by  Sir  Roundell  r«ilmer,  counsel  of  Her  Britannic  Majesty,  at  the  fif- 
teenth conference. 

The  tribunal  then  adjourned  until  Tuesday,  the  6th  instant,  at  half 
past  12  o'clock. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT.  Secretary. 


PROTOCOL  XVIII. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  eighteenth 
conference,  held  at  Geneva,  in  Switzerland,  on  theOth  of  Atigtutt,  1872. 

The  conference  was  held  pursuant  to  adjournment.    All  the  arbitrators 
Ar  um^nf  of  Mr  ^^^  ^^^  agcuts  of  thc  two  goveminents  were  present. 
KAr'"TndVe»;^ai      Thc  pi'otocol  of  thc  last  conference  was  read  and  approved, 
cu.r,.,*  ^^^  ^^^  signed  by  the  president  and  secretary  of  the  tribu- 

nal and  the  agents  of  the  two  governments. 

Mr.  Evarts  concluded  the  oral  argument  on  the  part  of  the  counsel  of 
the  United  States  in  reply  to  the  argument  on  the  part  of  the  counsel 
of  Her  Britannic  Majesty. 

Mr.  Gushing  delivered  to  the  tribunal  a  written  argument  on  the  part 
of  the  counsel  of  the  United  States  in  reply  to  a  portion  of  the  argu- 
ment presented  by  the  counsel  of  Her  Britannic  Majesty. 

The  tribunal  then  adjourned  until  Thursday,  the  8th  instant,  at  half 
past  12  o'clock. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Sexiretary. 


PROTOCOL  XIX. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  ni^ietesnth 
conference,  held  at  Geneva,  in  Sicitzerland,  on  the  Sth  of  August,  1872. 

The  conference  was  held  pursuant  to  adjournment.    All  the  arbitrators 
R.tr.butinn:  -rgu-  ^ud  thc  agcuts  of  thc  two  governments  were  present. 
,M  ui  «i  Mr.  \V*.t«.       rpii^  protocol  of  the  last  conference  was  read  and  approved, 
and  was  signed  by  the  president  and  secretary  of  the  tribunal  and  the 
agents  of  the  two  governments. 
The  tribunal  concluded  the  examination  of  the  case  of  the  Retribution. 
Mr.  Waite  delivered  to  the  tribunal  a  written  argument  on  the  part 
of  the  counsel  of  the  United  States,  in  reply  to  a  portion  of  the  argu- 
ment presented  by  the  counsel  of  Her  Britannic  Majesty. 

The  tribunal  then  adjourned  until  Wednesday,  the  l4th  instant,  at 
half  past  12  o'clock. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT   DAVIS.     ' 

TENTERDEN. 

ALEX.  FAVROT,  Secretary. 
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PEOTOCOL  XX. 

\ 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  twentieth 
conference^  held  at  Oeneva^  in  Stoitzerlandj  on  the  lUh  of  August^  1872. 

The  conference  was  held  parsnant  to  adjournment.    All  the  arbitrators 


SalUe,  JeC  Dsri*. 


aijid^the  agents  of  the  two  governments  were  present. 


Mo.ic,  ud  V.  H.      The  protocol  of  the  last  conference  was  read  and  approved, 
■''*''  and  was  signed  by  the  president  and  secretary  of  the  tri- 

bunal and  the  agents  of  the  two  governments. 

Mr.  Bancroft  Davis,  in  reply  to  an  inquiry  from  Count  Sclopis  on 
behalf  of  the  tribunal,  stated  as  follows : 

The  claims  for  losses  growing  oat  of  the  acts  of  the  Sallie,  the  Jeff.  Davis,  the  Music, 
the  Boston,  and  the  V.  H.  Joy,  are  respeotfuUy  submitted  for  the  determination  of  the 
tribunal. 

The  a^ent  of  the  United  States  has  no  instructions  regarding  them,  except  what 
appears  m  the  list  of  claims  presented  on  the  15th  of  DeceniDer  last,  and  in  the  revised 
list  of  claims  presented  on  tne  15th  of  April  last. 

The  tribunal  directed  this  statement  to  be  recorded,  and  passed  to  the 
consideration  of  the  question  of  '*  due  diligence,''  generally  considered. 
The  conference  was  adjourned  until  Thursday,  the  15th  instant,  at 
half  past  12  o'clock. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEK 

ALEX.  FAVROT,  Secretary. 


PROTOCOL  XXL 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  twenty-first 
conference^  held  at  Geneva^  in  Switzerland^  on  the  15th  of  August,  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbi- 
tratrators  and  the  agents  of  the  two  governments  were    ns^ ft  commit- 

,  Mons ;  new  evidence 

present.  •abmitt«d  by  G.  11. 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal  and  the  agents  of 
the  two  governments. 

The  tribunal  proceeded  to  consider  the  effects  of  the  commissions  of 
confederate  ships  of  war  entering  British  ports,  and  the  supplies  of 
coal  in  British  ports  to  confederate  ships. 

Lord  Tenterden,  as  agent  of  Her  Britannic  Majesty,  submitted  the 
following  statement: 

As  the  tribunal  is  now  approaching  the  consideration  of  the  case  of  the  Georgia,  I 
beg  respectfuUy  to  submit  that  in  the  argument  of  the  United  States,  with  respect  to 
that  vessel,  (pages  224, 225,)  it  is  (for  the  first  time)  suggested  that  the  British  govern- 
ment ought  to  nave  informed  themselves,  by  inquiry,  what  ships  were  being  built  in 
February,  1863,  for  the  Emperor  of  China  ;  and  certain  inferences  appear  to  be  drawn 
from  the  (assumed)  fact  that  they  omitted  to  do  so. 

In  consequence  of  this  unforeseen  suggestion,  documents  have  become  material, 
which  did  not  appear  to  be  so,  when  the  appendices  to  the  British  case  and  counter- 
case  were  prepared,  and  which  were,  therefore,  not  included  in  those  appendices.  To 
elucidate  this  point,  I  have  now  in  my  possession,  and  am  desirous  of  delivering  to  the 
arbitrators,  copies  of  four  letters : 

No.  1.  From  Mr.  Hammond  to  Mr.  Lay,  the  agent  of  the  Emperor  of  China,  dated 
28th  February,  1863,  (in  which  the  inquiry,  which  the  United  States  suggest  as  proper 
to  have  been  made,  was  actually  made  by  Earl  RusselFs  direction ;) 

3b  ^...^..^..^.  ^^^^.^ 
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No.  2.  From  Mr.  Lay  to  Mr.  Hammond,  dated  2d  Marob,  1863,  (oommnnioating  the 
mfOrmation  desired;) 

No.  3.  From  Earl  Russell  to  Mr.  Adams,  dated  5th  March,  1863,  (commnnicating  to 
Mr.  Adams  the  information  so  obtained  from  Mr.  Lay ;)  and 

No.  4.  From  Mr.  Adams  to  Earl  Rossell,  dated  11th  March,  1863,  (acknowledgrfng 
the  receipt  of  No.  3.) 

Mr.  Bancroft  Davis,  as  agent  of  the  United  States,  stated  in  reply : 

I  have  examined  the  letters  which  Lord  Tenterden  wishes  to  present.  They  appear 
to  contain  nothing  which  we  regard  as  important,  in  themselyes ;  bat  we  can  find  no 
anthority  in  the  treaty  authorizing  the  tribunal  either  to  call  for  or  to  admit  new  evi- 
dence from  either  party  at  this  stage  of  the  proceedings.  I  must  leave  the  tribunal  to  act 
upon  the  application  as  in  its  Judgment  it  may  see  nt. 

The  tribunal  decided  to  receive  the  letters  from  Lord  Tenterden,  who 
therenpon  presented  them. 

The  tribunal  also  decided  to  consider  the  case  of  the  Georgia  at  the 
next  meeting. 

The  conference  was  then  acyonrned  until  Friday,  the  16th  instant,  at 
12  o'clock. 

FREDERICK  SOLOPIS. 

J.  0.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary. 


PROTOCOL  xxn. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  twenty-sec- 
ond  conference,  held  at  Oeneva,  in  Switzerland,  on  the  16th  of  August, 
1872. 

The  conference  was  held  pursuant  to  adjournment.    All  the  arbi- 
trators and  the  agents  of  the  two  governments  were  present. 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal  and  the  agents  of 
the  two  governments. 
ThtG«.r,ia.         Thc  tribuual  considered  the  case  of  the  Georgia. 

The  tribunal  decided  to  proceed  with  the  consideration  of  the  case  Of 
the  Shenandoah  at  the  next  meeting. 

The  conference  was  adjourned  until  Monday,  the  19th  instant,  at  half- 
past  12  o'clock. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary. 


PROTOCOL  xxm. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  twenty- 
third  conference,  held  at  Geneva,  in  Switzerland,  on  the  19th  of  August, 
1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbi- 
trators and  the  agents  of  the  two  governments  were  present*. 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal  and  the  agents  of 
the  two  governments.  ^  t 

Jigitized  by  VjOOQ IC 


PROTOCOLS  OF  THE  CONFERENCES.  35 

The  tribunal  considered  the  case  of  the  Shenandoah.         ^  flhjnandojj^oew 
Count  ScloQis  having  expressed  some  doubts  concerning  {!« wJJT*"****  ^-^ 
the  chief  point  of  this  discussion,  requested  the  tribunal  to  permit  the 
counsel  to  afford  further  elucidation  with  regard  to  that  point. 

The  tribunal  decided  to  hear  these  explanations  at  the  next  con- 
ference. 

In  compliance  with  a  request  of  the  tribunal,  Mr.  J.  0.  Bancroft  Davis, 
as  agent  of  the  United  States,  and  Lord  Tenterden,  as  agent  of  Her 
Britannic  Majesty,  respectively,  presented  to  the  tribunal  tables  of 
figures  rtj^ating  to  the  losses  for  which  compensation  is  claimed  by  the 
United  States,  with  expli^iatory  statements  and  observations. 

The  conference  was  adjourned  until  Wednesday,  the  21st  instant,  at 
half-past  12  o'clock. 

FREDERICK  SCLOPIS. 

J.  0.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretai-y. 


PROTOCOL  XXIV. 

Becord  of  fhe  proceedings  of  the  tribunal  of  arbilration  at  the  twentyfourth 
conference^  Keld  at  Qeneva^  in  Stvitzerlandj  on  the  2l8t  of  Augustj  1872. 

The  conference  was  held  pursuant  to  adjournment.    All  the  arbitra- 
tors and  the  agents  of  the  two  governments  were  present.        shen«.do.h:   «. 
"    The  protocol  of  the  last  conference  was  read  and  approved,  jj^j-oV  xif^tyVt 
and  was  signed  by  the  president  and  secretary  of  the  tribu-  «<»ri'*»«»«  »«»»>"* 
nal  and  the  agents  of  the  two  governments. 

The  tribunid  continued  the  consideration  of  the  case  of  the  ShenaiK 
doah,  by  hearing  explanations  from  Sir  Rouudell  Palmer  and  Mr.  O. 
Gushing. 

At  the  close  of  his  remarks,  Mr.  C.  Cushing  requested  to  be  informed 
by  the  tribunal  whether  the  questions  outside  of  that  of  enlistment, 
on  which  the  elucidation  called  for  specially  turned,  remain  open  before 
the  tribunal. 

After  deliberation,  a  majority  of  four  to  one  declared  the  tribunal 
sufficiently  enlightened. 

Count  Sclopis  then  concluded  the  statement  of  his  opinions,  which  he 
had  not  completed  at  the  meeting  of  the  19th  instant. 

Sir  Alexander  Cockburn,  as  one  of  the  arbitrators,  then  proposed  to 
the  tribunal  to.require  further  elucidation  by  counsel  vpoo  thie  follow- 
ing question : 

The  legal  effect,  if  any,  of  the  £Act  that  the  Florida,  after  leaving  the  Bahamas,  did, 
before  entering  on  her  employment  as  a  vessel  of  war  and  taking  anv  vessel  oi  the 
United  States,  go  into  Mobue,  a  confederate  port,  and  after  a  de&y  of  fbor  months, 
proceed  from  thence  on  her  cmise  asainst  the  shipping  of  the  United  StateS)  nnder  the 
circnmstances  appearing  in  the  evidence. 

The  tribunal  decided  to  adopt  the  proposal. 

The  conference  was  then  adjourned  until  Friday,  the  23d  instant,  at 
half-past  12  o'clock. 

FREDERICK  SCLOPIS. 
J.  C.  BANCROFT  DAVIS. 
TENTERDEN. 


ALEX.  FAVROT,  tkcreta\ 
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PROTOCOL  XXV. 

Record  of  the  proceedings  of  the. tribunal  of  arbitration  at  the  twenty  fifth 
conference^  held  at  Geneva^  in  Switzerland^  on  the  23d  of  Atigust,  1872. 

The  conference  was  held  pursuant  to  adjournment.    All  the  arbitra- 
Lord  Tefderdeo-.  tors  aud  thc  agcuts  of  the  two  governments  were  present. 
•utement  .boat  u-      ^jj^  protocol  of  thc  last  confcrencc  was  read  and  approved. 


!Lur."i^riorfdS;  and  was  signed  by  the  president  and  secretary  of  the  trib- 
.undnrd^cbioM.  '  ^ijjii  au^  tiie  agents  of  the  two  governments. 

Lord  Tenterden,  as  agent  of  Her  Britannic  JMI^ajesty,  read  the  fbllowing 
statement : 

As  ngeDt  of  Her  BritanDic  Majestv,  I  have  the  honor  respectfuUy  to  represent  to  the 
tribunal  that  the  tables  of  claims  which  were  pro  forma  presented  to  the  arbitrators  by 
the  agent  of  the  United  States  on  Monday.  19th  instant,  but  of  which  I  was  only  fur- 
nish^ with  copies  on  the  night  of  the  21st  instant,  contain  new  and  additional  claims 
of  the  following  description. 

1.  a.  Claims  for  wages  of  crews  of  captured  vessels  from  time  of  capture. 

h.  Claims  for  loss  of  personal  effects  of  officers  and  crews. 

There  is  no  evidence  as  to  the  number  of  the  crews,  nor  as  to  the  long  and  varyingpe- 
riods  for  which  their  wages  are  calculated,  nor  as  to  any  such  personal  effects  havmg 
been  in  fact  lost. 

In  short,  these  claims  are  wholly  conjectural  in  amount  and  unsupported  by  any 
evidence  whatsover. 

.2.  Additional  claims  for  shares  of  vessels  not  claimed  for  up  to  the  present  time,  e,g, : 
wheie  an  individual  claimant  has  only  claimed  for  four-fifths  of  the  value  of  a  vessel, 
an  arbitrary  claim  is  now  advanced  for  the  first  time  on  the  part  of  the  United  States 
Government  for  the  value  of  the  remaining  fifth. 

It  is  not  alleged  that  the  part  owner  who  had  not  previously  claimed  has  now  g^ven 
any  authority  ror  this  claim  to  be  advanced.    The  strong  presumption  indeed  is  that 
he  may  have  already  received  the  value  of  his  share  from  English  or  other  foreign 
insurance  companies,  with  whom  it  was  insured,  and  who  are  not  entitled  under  the  < 
treaty  to  advance  any  claim. 

3.  Claims  previously  presented  have  been  increased  in  amount  without  any  ground 
appearing  for  such  increase. 

The  total  amount  of  these  three  classes  of  claims,  which  are  now  for  the  first  time 
advanced  on  the  part  of  the  United  States  Government,  appears,  in  round  numbers,  to 
be  at  least  two  millions  of  dollars. 

Independently  of  the  fact  that  these  additiohal  claims  are  unsupported  by  any  evi- 
dence, it  is  my  duty  respectfully  to  submit  to  the  tribunal  that  the  additional  statement 
of  any  new  claims  whatever,  in  this  stage  of  the  arbitration,  for  the  purpose  of  influ- 
encing or  affecting  the  judgment  of  the  tribunal  upon  any  matter  within  its  authority, 
is  contrary  to  the  provisions  of  the  treaty. 

The  treaty  contemplates  that  the  statements  of  facts  and  evidence,  constituting  the 
whole  case  of  each  party,  should  be  brought  before  the  tribunal  within  the  times  aud 
in  the  manner  specified  in  Articles  3,  4  and  5,  subject  onlv  to  such  ftirther  statements 
or  argumeuts  as  under  Article  5  the  arbitrators  may  thiuK  fit  to  require  or  permit  for 
the  elucidation  of  any  point  contained  in,  or  arising  out  of,  the  documents  previously 
put  in  by  either  party. 

I  have  also  to  submit  that  the  introduction  of  such  additional  claims  is  not  author- 
ized by  the  request  made  by  the  arbitrators. 

This  request  was  that  comparative  statements  of  the  results  in  figures  of  the  claims 
already  made,  as  appearing  in  the  papers  previously  presented,  according  to  the  views 
of  the  respective  parties,  should  be  prepared,  with  explanatory  observations,  and  laid 
before  the  tribunal,  and  it  could  not  have  been  intended  to  afford  the  opportunity 
for  bringing  forward  new,  or  increasing  former,  claims. 

Under  these  circumstances,  I  respectfully  request  the  arbitrators  to  disallow,  as 
unauthorized  by  thein,  and  as  contrary  to  the  treaty,  the  tables  containing  such  addi- 
tional claims,  presented  by  the  agent  of  the  United  States,  and  the  memorandum  re- 
lating to  them,  without  prejudice  to  his  right  to  present  other  tables,  accompanied *by 
any  explanatory  observations,  which  shall  be  limited  to  the  particular  claims  already 
set  forth  in  the  case  and  counter-case  of  the  United  States,  and  the  appendices  thereto. 

The  tribunal  decided  to  adjourn  the  consideration  of  this  matter  until 
the  next  conference. 

Sir  Roundell  Palmer,  as  counsel  of  Her  Britannic  Majesty,  then  read 
the  argument  required  by  the  tribunal  on  Sir  Alexander  Cockbum's 
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proposal,  upon  the  question  of  law  mentioned  in  Prococol  XXIV,  and 
Mr.  Evarts,  as  counsel  of  the  United  States,  replied  to  it. 

On  the  proposal  of  Viscount  d'ltajuba,  one  of  the  arbitrators,  the 
tribunal  decided  to  adjourn  until  the  next  conference  the  further  dis- 
cussion upon  the  Florida,  and  to  proceed  with  the  definitive  vote  on 
-each  vessel  separately. 

The  tribunal  then  decided  that  it  had  to  consider  only  such  vessels 
with  regard  to  which  claims  were  presented  in  the  case  and  counter-case 
of  the  United  States  j  every  other  question  being  consequently  under- 
stood as  dismissed  from  consideration. 

Count  Sclopis,  as  president  of  the  tribunal,  having  read  the  Article 
VII  of  the  Treaty  of  Washington,  asked  the  tribunal  whether,  as  to  the 
Sumter,  Great  Britain  has,  by  any  act  or  omission,  failed  to  fulfill  any  of 
the  duties  set  forth  in  the  three  rules  mentioned  in  Article  VI  of  the 
treaty,  or  recognized  by  the  principles  of  international  law,  not  incon- 
sistent with  such  rules. 

The  tribunal  unanimously  replied  '^No.'' 

The  same  question  was  asked  as  to  the  Nashville,  and  the  tribunal 
unanimously  replied  "No.'' 

The  same  question  was  renewed  as  to  the  Betribution. 

Mr.  Adams  answered  "Yes,  for  all  the  acts  of  this  vessel.'' 

Mr.  StsBmpfli  answered  "  Yes,  as  to  the  loss  of  the  Emily  Fisher." 

Sir  Alexander  Gockburn,  Viscount  d'ltajuba,  and  Count  Sclopis  an- 
swered "  No.'' 

The  same^  question  was  asked  as  to  the  Georgia,  and  the  tribunal 
unanimously  answered  "  No." 

The  same  question  was  repeated  as  to  the  Tallahassee  and  Chicka- 
mauga,  separately,  and  the  tribunal  unanimously  answered  "No"  for 
each  of  these  vessels. 

The  same  question  having  been  repeated  as  to  the  Alabama,  the  tri- 
bunal unanimously  answered  "  Yes." 

The  same  question  was  renewed  as  to  the  Shenandoah,  and  Mr.  Adams, 
Mr.  Staempfli,  and  Count  Sclopis  answered  "  Yes ;  but  only  for  the  acts 
committed  by  this  vessel  after  her  departure  from  Melbourne  on  the 
18th  of  February,  1865^"  Viscount  d'ltajuba  and  Sir  Alexander  Cock- 
bum  answered  "  No." 

The  definitive  vote  on  the  Florida  was  adjourned  until  the  next  meet- 
ing. 

The  conference  was  then  adjourned  until  Monday,  the  26th  instant, 
at  half  past  12  o'clock. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary. 


PROTOCOL  XXVI. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  twenty-sixth 
conference  held  at  Oeheva  in  Switzerland,  on  26th  of  August,  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbitra- 
tors and  the  agents  of  the  two  governments  were  present.       i-ord  xeoterte 

The  protocol  of  the  last  conference  was  read  and  approved,  i;f,i;]^i*5ij!j"^ 
and  was  signed  by  the  president  and  secretary  of  the  tribu-  urdT^u^ivn? 
nal  and  the  agents  of  the  two  governments.  icaaubiM. 

Digitizec  ,^y  - — -^^.  j.^^ 
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Lord  Tenterden,  as  agent  of  Her  Britannic  Majesty,  delivered  to  the 
tribunal  and  the  agent  of  the  United  States  tables  of  figures  relating 
to  the  claims  contained  in  the  tables  presented  on  the  part  of  the 
United  States  on  the  19th  instant. 

The  tribunal  concluded  the  discussion  of  the  question  concerning  the 
entrance  of  the  Florida  into  Mobile,  and  her  stay  at  that  port,  and  pro- 
ceeded to  the  definitive  vote  on  this  vessel. 

Count  Sclopis,  as  president  of  the  tribunal,  having  asked,  under  the 
VII  article  of  the  treaty  of  Washington,  whether,  as  to  the  Florida, 
Great  Britain  had,  by  any  act  or  omission,  failed  to  fulfil  any  of  the  du- 
ties set  forth  in  the  rules  mentioned  in  Article  VI  of  the  treaty,  or  re- 
cognized by  the  principles  of  international  |aw  not  inconsistent  with . 
such  rules,  Mr.  Adams,  Viscount  d'It%juba,  M.  Staempfli,  and  Count 
Sclopis  answered  "Yes,  "and  Sir  Alexander  Cockburu  answered  "No.'' 

As  a  question  of  principle,  the  tribunal  then  unanimously  declared 
that  Great  Britain  should  be  considered  as  responsible  for  the  tenders 
in  the  same  degree  as  for  the  vessels  to  which  they  were  attached. 

The  same  question  as  had  been  put  with  regard  to  the  Florida,  was 
next  asked  by  Count  Sclopis  as  to  the  Tuscaloosa,  a  tender  to  the  Ala- 
bama, and  the  tribunal  unanimously  answered  "  Yes.  ^ 

The  same  question  was  asked  separately  as  to  the  Clarence,  the  Ta- 
cony,  and  the  Archer,  as  tenders  to  the  Florida,  and  Mr.  Adams,  Mr. 
Stfiempfli,  Viscount  d'ltajuba,  and  Count  Sclopis  answered  "  Yes,  ^  for 
each  of  these  vessels,  and  Sir  Alexander  Cockburu  answered  "  Ko"  for 
each  of  these  vessels. 

The  tribunal  then  proceeded  to  the  consideration  of  the  representa- 
tion made  by  the  agent  of  Her  Britannic  Majesty,  at  the  last  confer- 
ence. 

Mr.  J.  C.  Bancroft  Davis,  as  agent  of  the  United  States,  read  the  fol- 
lowing statement  in  reply:  ' 

L'agent  de  sa  Malest^  britanniqae  a  pr^sent^  an  tribnnal  an  memorandnm  destine 
^  critiquer  le  resume  des  indemnity  demand^es  par  les  fitats-Unis,  et  dans  leqnel  le 
tribunal  est  pri6  de  remettre  ce  r^um6  k  Tai^nt  des  fitats-Unis  oomme  non  ayenn. 

L'ag^ot  des  ^fitats-Unis  soatient  respectaeusement  <)ae  son  r^sam^  est  parfaitement 
en  r^^le  et  en  tout  conforme  aux  droits  des  £tats-Unis  anssi  bien  qu^ii  la  demande  par- 
ticuli^re  du  tribunal. 

1.  Les  objections  de  Tagent  de  sa  Majesty  britannique  portent  snr  les  points  snivants: 
a)  Les  gages  des  Equipages  des  navires  capture  paries  vaisseautc  ann^  des  eon£$- 

d^r^s ; 

h)  Les  pertes  des  personnes  de  ces  ^nipages,  tant  offlciers  que  matelots ; 

o)  Des  parties  indivis^es  d'un  navire  qui  ne  paraissent  pas  ezpressdment  dans  les 
a  bleanx  originauz ; 

d)  Augmentation  pr^tendne  du  montant  total  des  reclamations. 

2.  L'agent  de  sa  M^jest^  britanniqne  objecte  aussi : 
a)  En  mati^re  de  forme : 

5)  En  mati^re  de  competence. 

Nons  r^pondrons  seriatim  ^  toutes  ces  objections : 

L  Qnant  ^  la  forme,  il  est  Evident  que  les  arbitres,  pour  faciliter  leurs  investigations, 
out  dlsir^  avoir  sous  les  yeux  un  abr^g^  comparatif  de  ce  que  les  fitats-Unis  r^clament 
ct  de  la  critique  de  ces  r^lamations  par  I'Angleterre,  critique  portant  sur  les  chiffres 
anssi  bien  que  sur  les  cbefs  des  reclamations.  Ces  i^um^s  faits  par  les  deux  parties 
ne  lieut  d'aucune  mani^re  les  arbitres :  ce  sont  tout  simplement  des  reuseignements 
propres  4  guider  le  tribunal  ik  travers  la  masse  de  chiffres  et  de  details  renferm6s  dans 
les  memoires  et  les  pieces  justificati ves  des  deux  gonvemements. 

L'agent  de  sa  M^jeste  Dritanniqne  pretend  que  les  fitkts-Unie  doivent  calquer  leur 
resume  sur  le  module  du  resume  de  TAngleterre,  non-seulement  quant  ^  la  forme,  mais 
anssi  quant  an  fond.  C'est-&-dire  que,  s'il  plait  h,  PAngleterre  d'omettre  dans  son  re- 
sume qnelque  chef  de  reclamations,  TAmerique  doit  aussi  Tomettre.  Ce  serait  une 
etraiige  table  synoptique. 

La  raison  requiertTexplication  des  differences  qui  existent  entre  les  chiffi^sde  chaqne 
chef  de  reclamations.  Mais  eUe  reijuiert  aussi  Fexplication  des  differences  qui  exi8t<ent 
entre  les  chefs  m^mes  des  reclamations.    Saus  cela,  I'Angleterre  n'anrait  qu'a  supprimer 
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dans  Bon  r^am^  l6  chef  des  assoranoes,  ou  calni  dee  frets,  oa  oelai  d'un  navire  quelcon- 
aae,  poar  sonstraire  oe  chef  ii  la  coanoiasance  des  arbitres.  Ce  ne  serait  pi\sle  mayeu 
de  renseigner  le  tribunal,  mais  plu6t  celai  de  le  tromper.  Une  telle  id^e  a  Vair  d'line 
plaisanterie,  et  nuUement  d'une  objection  s^rieose  an  tableau  des  fitats-Unis. 

Le  tribunal  ezaminera  les  r^um^  des  deux  gouvemements.  A  la  lumi^re  de  ces 
r^sum^  le  tribunal  ezaminera  tons  les  documents  relatifs  compris  dans  les  m ^moires 
et  contre-m^moires  des  deux  gouvemements.  C'est  le  droit  et  c'est  le  devoir  de  chaque 
gouvernement  de  soumettre  au  tribunal  les  preuves  respectives  sans  retranchement 
d'un  o6t6  et  sans  suppression  de  Tantre.    Alors  le  tribunal  jugera. 

II.  Quant  k  la  corap^tenoe : 

a)  Le  traits  eomprend  toiUei  le$  r^cHamatioM  de$  ^iaU"  Unia  gai  $ont  tU8ign4es  sou8  le 
worn  giniri^ue  de  riclamatians  de  V Alabama, 

b)  Le  tribunal,  par  son  opinion  pr^liminaire,  a  limits  la  g^n^rallt^  de  ces  mots,  en 
€cartant  des  r^lamations  certaines  pertes  nationales  all^gu^es  par  les  ]Stats-Uni8. 

Mais,  k  la  suite  de  cette  opinion,  le  tribunal  reste  saisi  de  la  question  de  toutes  les 
F^clamations  faites  par  les  Etats-Unis  dans  I'int^rdt  des  individus  1696s,  et  comprises 
sous  le  nom  g^n^rique  de  reclamations  de  TAlabama. 

Les  pertes  des  officiers,  et  en  g^n^ral  des  ^uipages  des  navires  captures,  ne  sont  pas 
moins  valables  que  celles  des  armateurs  et  des  assureurs.  Le  doute  est  impossible  4 
cet  ^gard. 

c)  Dee  reclamations  pour  les  pertes  personuelles  des  Equipages  des  navires  captures 
sont  formul^es  de  la  mani^re  la  plus  explicite  dans  le  m^moire  des  ^tats-Unis,  comme 
suit: 

'*  Reclamations  pour  dommages  ou  mauvais  traitements  infliges  aux  personnes,  et 
qui  out  6t6  le  r6sultat  de  la  destruction  des  vaisseaux  apparteuant,  aux  deux  classes 

precedentes. 

•  •  •  *  •  •  « 

''  II  est  impossible  &  present  pour  les  fitats-Unis  de  soumettre  au  tribunal  un  etat 
detailie  des  dommages  ou  mauvais  traitements  personnels  qui  sont  r^sultes  de  la  de- 
struction de  chaque  classe  de  vaisseaux.  Les  officiers  et  ^equipage  de  chaque  vaisseau 
avaient  droit  k  la  protection  du  drapeau  americain :  lenrs  reclamations  doivent  dtre 
incluses  dans  la  somme  totale  que  le  tribunal  peut  allouer.  D'apr^  les  elements  d'ap- 
preciation  qui  leur  sont  fournis,  il  ne  sera  pas  difficile  aux  arbitres  de  connattre  les 
Doms  et  le  tonnage  des  b&timents  detruits,  de  determiner  le  nombre  de  ces  hardis  ma- 
rins  sans  ressources  oui  ont  ete  prives  ainsi  de  leurs  moyens  de  subsistence  et  de  fixer 
la  somme  totale  qui  de  ce  chef  devraitetre  placee  dans  les  mains  des  £tats-Unis.  Elle 
ne  pent  pas  etre  inferieure  k  des  centaines  de  mille  dollars  et  elle  peut  s'eiever  k  des 
millions.    (Traduction  fran^aise,  pp.  377, 378.) 

d)  Nous  prions  les  arbitres  de  lire  ces  extraits  attentivement.  lis  verront  que  les 
£tats-Unis  ont  presente  les  reclamations  de  cette  classe  de  la  maui^re  la  plus  claire  et 
la  plus  positive,  comme  un  chef  capital  desindemnltesdemandees  k  laGrande-Bretagne. 

Nous  ^joatons  que  oe  sont  des  reclamations  reelles  et  meritees. 
L'incertitude  du  chiffre  ne  unit  pas  k  sa  reclamation. 
Nous  aurons  plus  tard  quelque  cnose  k  dire  k  oe  sc^et. 

e)  Les  pertes  d'effets,  soit  d^officier8,soitde  matelots,  sont  expresaement  recitees  dans 
plusienrs  cas.  Dans  les  autres,  ces  pertes  sont  estimees  d'apr^  le  chiffre  des  pertes 
actuellement  exprimees. 

Quant  aux  gages  et  au  chiffre  des  equipages,  nous  avons  essaye  de  rassembler  tons 
les  rensei^nements  possibles,  et  nos  estimations  sont  fondees  sur  les  faits  developpev 
dans  les  pieces  justiftcatives. 

Nous  distinguons  entre  les  gages  des  equipages  des  baleiniers  et  oenx  des  navires 
marchands  proprement  dits. 

Pour  les  aeux  classes  de  navires  les  gages  ont  ete  perdus,  ou  par  les  armateurs  qui 
les  avaient  payes>  ou  ponr  les  equipag|9S  qui  ne  les  avaient  pas  re9us. 

Pour  les  baleiniers,  la  perte  etait  plus  serieuse,  paroe  que  dans  la  plupart  des  cas  le 
montant  des  gages  se  fixait,  en  tout  ou  en  partie,  selon  les  benefices,  et  les  families  des 
matelots  recevaient  de  Farmateur  une  partie  notable  de  ces  gages  pendant  le  temps  du 
voyage. 

Dans  ces  cas,  les  matelots  des  baleiniers  avaient  ete  victimes  des  frais  des  six  ou 
neuf  premiers  mois  d'un  voyage,  en  attendant  les  benefices  qui  devraient  etre  re^ns 
dans  les  trois  mois  k  venir. 

De  deux  choses  Tune;  pour  indemniser  ces  gens,  il  faut  leur  allouer,  ou  des  benefices 
en  perspective,  on  des  gages  se  rapportant  k  ces  benefices. 

Pour  les  navires  marchands,  il  peut  se  faire  que  la  question  des  gages  des  matelots 
soit  compliqnee  de  la  question  des  frets.  En  supposant  que  les  indemnites  demandees 
sous  le  chef  de  fret  soient,  comme  nous  le  croyons,  les  pertes  actuelles  des  armateurs 
dans  cette  relation,  il  s'ensuit  que  nous  avons  droit  k  dtre  indemnises  pour  les  gages. 

Pour  la  plupart  des  navires,  les  ]Stats-Unis  redament  sous  le  nom  de  gages  la  perte 
du  temps  aes  matelots,  anssi  bien  que  les  frais  de  leur  transport  du  lieu  de  capture  aux 
lienx  respectifs  de  leur  residence  habitnelle ;  et  sous  ce  chef  nous  allouons  des  gages 
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durant  six  moU  oa  dnrant  nenf  mois,  selon  qae  la  capture  a  6t6  faite  dans  lea  eaux  de 
rAtlantiqae  on  bien  dans  celles  da  Pacifiqae. 

En  effety  nons  donnons  des  gages  doubles,  pendant  trois  mois  pour  le  premier  cas  et 
pendant  qaatre  mois  et  demi  poor  le  second  cas.  Qaoiqne  ceoi  ne  soit  qu'nne  estima- 
tion, le  r&ultat  est  an-dessons  de  la  v^rit^  plat6t  qn'an-dessas. 

Nons  avons  estim^  le  chiffre  de  Tdquipage  de  chaqne  navire  oonfbrm^ment  aux 
donn^es  qu'on  trouve  dans  nos  pieces  jastidcatives,  en  distinction  da  chiffre  des  bi^ei- 
niers,  qni  n^cessitent  an  plus  grand  nombre  d'hommes  <^ae  les  navires  marcbands. 

III.  Les  £tats-Unis  r^lameut  pour  tontes  les  parties  mdivis^es  d^un  navire,  soit  qae 
le  propri^taire  d'une  partie  minenre  qnelconqne  paraisse  on  non,  parce  qae  les  ]Stats- 
Unis  auront  ik  r^pondxe  h  tons  les  propri^taires  dans  le  cas  oti  le  tribunal  accorderait 
en  bloc  une  somme  aux  £tats-Unis.  Sans  cela,  il  y  aurait  injustice  ^yidente.  L'objet 
du  traits  est  d'iudemniser  les  fitats-Unis  pour  tontes  les  pertes  subies  par  leurs  citoyens, 
et  non  d'impoeer  une  partie  de  oette  indemnification  aax  £tat8-Unis  eux-mdmes. 

lY.  L'agent  de  sa  Migest6  britannique  objecte  que  nous  avons  augments  le  montant 
des  r^lamations  en  %joutant  les  chiffires  appartenant  aux  trois  ohe&  suivants  : 

Gages $939,597 

Effets 441,050 

Int6r6ts  indivis^ 42,273 

1,422,920 


n  s'agit  de  moins  d'un  million  et  demi,  et  non  des  deux  millions  all^gu^  dans  le 
memorandum  de  I'agent  de  sa  M^Jest^  britannique. 

II  est  vrai  de  dire  qu'il  y  a  de  plus  une  addition  ji  la  valeur  de  certains  navires.  C^est 
une  m^prise  de  I'expert  employ^  dans  les  calculs  relatifs  ^  ces  navires.  Cette  erreur  est 
expliqu^  et  corrigee  dans  une  note  plac^e  k  la  suite  de  ce  memorandum. 

Mais,  en  mdme  temps,  nous  avons  mis  de  c6t^  les  r^Sclamations  fondles  sur  des  b6n6- 
fices  en  perspective,  qui  est  le  double  des  additions  faitee. 

y.  Enfin,  et  pour  rosumer  led^bat : 

L'Augleterre  a  compost  un  tableau,  non  des  faits  actuels,  mais  tout  d^estimations, 
d'appr^ciations  et  de  moyennes  arbitraires  et  suppos^es. 

Notre  tableau  est  compost  do  faits  actuels  et  prouv^,  pour  la  plupart,  aveo  nn  petit 
nombre  d'appr^ciations  trbs-simplos,  et  oelles-oi  fondles  sur  des  preuves  et  des  analogies 
^videntes  et  appuy^es  par  les  documents. 

Nous  avons  pleinement  le  droit  de  nous  plaindre  dn  tableau  tout  entler  pr^sent^  an 
nom  de  TAngleterre :  elle  n'a  k  critiquer  que  quelques  chiffres  seoondaires  du  mdme  ordre 
appartenant  au  memorandum  des  Etats-Unis. 

L'agent  de  sa  Mf^est^  paralt  supposer  que  les  £tats-Unis  out  eu  Tintention,  dans 
tout  ceoi,  de  preparer  notre  estim^  de  mani^re  h  exercer  une  influence  f4cheuse  sur  la 
conscience  des  arbitres.  Est-ce  le  tribunal  qu'on  soupyonnef  Est-ce  Pagent  des  fitats- 
Unis  f  On  pourrait  s'y  m^prendre.  On  pourrait  m6me  imputer  de  tels  motifis  ^  Vagent 
de  sa  Majesty.  Mais  ce  ne  serait  digne  ni  de  lui,  ni  de  nous,  en  vue  des  relations  cour- 
toises  des  agents  et  des  con  sells  des  deux  gouvemements. 

Mais  k  quoi  bon  cette  critique  de  part  on  d'autre  f 

Si  les  arbitres  allouent  une  somme  en  bloc,  cette  somme  sera  n^cessairement  une  ap- 
pr^iation  en  partie,  sans  quoi  le  r^ultat  des  travaux  des  arbitres  ne  serait  pas  une  in- 
demnification r^elle  des  fitats-Unis. 

S'il  y  a  quelques  d^fauts  secondaires  dans  les  preuves  des  £tats-Unis,  il  y  a  un  manque 
presque  total  de  preuves  d^finies  de  la  part  de  Ja  Grande-Bretagne. 

Mais  si  le  tribunal  renvoie  ces  reclamations  k  des  assesseurs,  rAngleterre  sera  tenue 
par  les  stipulations  du  traits  de  payer  aux  £tats-Unis  la  somme  aqjugtde  par  les  asses- 
seurs. sans  restriction,  ni  de  preuves  affirmatives,  ni  de  preuves  negatives.  Alors,  lee 
matelots  qui  n'ont  pas  pr^ent^  leurs  r^lamations,  et  m6me  les  armateurs,  assureurs  ou 
autres,  auront  le  droit  de  r^clamer  devant  les  assesseurs.  Tel  est  le  sens  Evident  du 
trait4$. 

En  attendant,  tout  ce  qui  se  fut,  soit  de  la  part  de  PAm^rique,  soit  de  la  part  de 
rAngleterre,  tend  h  essayer  d'^lairer,  par  les  moyens  qui  sont  ik  notre  disposition,  le 
jugement  du  tribunal. 

Enfin,  nous  proteetons  centre  certaines  appreciations  du  traits  de  Washington,  qui  sont 
on  exprim^es  ou  impliquees  dans  le  memoire  de  l'agent  de  la  Grande-Bretagne,  sans 
nous  arrSter  pour  les  discuter  ici. 

NOTE. 

A* — Les  reclamations  pour  les  gages  des  baleiniers  et  des  pdcbeurs  des  na- 
vires detmits  ou  detenus  par  FAlabama,  par  le  Florida,  ou  par  le  Shenan- 
doah apr^  sa  sortie  de  Melbourne,  (la  correction  etant  faite  des  errenrs 
notees  dans  le  memorandum  qui  accompagne  nos  tableaux,)  estimees 
d'apr^  les  preuves  soumises,  s'ei^vent  ji $588,247  50 
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Ce  montant  doit  dtre  sonstrait  de  la  somme  totale  dans  le  sommaire 
annexe,  si  le  tribunal  accorde  les  r^lamations  des  baleiniers  pour  la 
pdche  perspective  et  poor  rintermption  da  voyage. 

B* — ^Les  r^lamations  pour  les  gages  des  offioiers  et  des  hommes  des  navires 

.  marchands  ainsi  d^tniits  ou  d^tenas,  estim^es  d*apr^  les  preuves  sou- 

mises,  s'61^vent  ^ $408,070  00 

Quelqoes-uns  des  navires  d^troits  on  d^tenns  ^taient  snr  lest.  En  tons 
oas  pareils,  noas  insistons  snr  ce  que  le  tribunal  nous  accorde  le  total  des 
gages  r^lam^  Plusieurs,  on  mdme  la  plupart,  des  navires  6taieut 
charge  de  fret.  Dans  tons  les  cas  oh  le  tribunal  est  con  vaincu  que  le  fret 
r^lam^  est  fret  pur,  il  doit  accorder  les  r^lamations  pour  gages;  mats 
dans  tons  les  cas  oti  le  tribunal  est  convaincu  que  la  reclamation  pour 
fret  est  pour  fret  brut,  il  doit  refuser  d^accorder  les  r^lamations  pour  . 
ga^es.  Ceci  est  expose  d'une  mani^re  tr^pr^ise  dans  le  memorandum 
qui  accompagne  nos  tableaux. 

C* — Les  estimations  des  reclamations  pour  les  effets  personnels  des  officiers 

et  des  hommes  des  navires  ainsi  d^truits  ou  detenus  s^ei^vent  & 421, 000  00 

Les  £tats-Unis  insistent  sur  ce  qu'il  leur  soit  accord^  la  somme  totale 
de  oes  reclamations. 

D*— Les  tableaux  pr^sentes  par  Vagent  des  £tats-Unis  comprenaient  tons 
les  navires  detruits  par  le  Shenandoah.  Depuis  que  ces  tableaux  ont 
6t6  terminus  le  tribunal  a  decide  que  la  Grande-Bretagne  n'est  pas  re- 
sponsable  des  actes  dn  Shenandoan  avant  sa  sortie  de  Melbourne.  Le 
montant  des  reclamations  h  deduire  par  suite  de  cette  decision  s'ei^ve  ^  . .     453, 290  49 

E. — II  y  a  une  erreur  palpable  de  la  part  dn  comptable  dans  le  tableau 
intitaie  *'  Shenandoan,  supplement,  ciasse  A.''  La  valeur  estimee  de  huit 
navires  detenus  (c'est-^-dire,  $80jOOO  chacun)  fut  retenue  par  le  comptable 
par  megarde,  et  jointe  anx  chiffres  de  la  colonne  des  tptaux  de  pertes. 
Dans  la  discussion  detaiUee  devant  le  tribunal,  on  se  serait  aper^u  tout 
de  suite  de  cette  erreur,  qui  etait  demeuree  inapergue  dans  la  hftte  des 
preparati&  pour  rediger  les  tableaux.  On  foumit  ci-inclus  un  tableau 
nouveau  sous  le  mdme  titre.  Le  montant  de  cette  erreur,  qui  se  trouve 
corrigee  ici,  est  de 640,000  00 

F, — L'expose  revise  ci-joint :  totaux  des  reclamations  comparees.  exhibe 
ces  corrections :  c'est-ii-dire,  que  les  montants  D  et  E,  qui'  s'eievent  & 
$1,093,290.49,  sent  dednits. 

C*est  au  tribunal  &  decider  si  une  partie  quelconque  des  montants  A  et  B 
doit  dtre  deduite. 

TOTAUX  DES  RECLAMATIONS  COMPARflES. 

Montants  r6olam68     Montants  aocordes 

dans  les  tableaux        dans  le  rapport 

am6ricains.  ^Joat6  4  rargn- 

ment     bjltaimi- 

qne. 

Alabama : Ciasse   A $1,314,286  99  $460,893  00 

Ciasse   B 1,396,430  83  618,538  00 

Ciasse  C 3,309,876  10  2,004,376  00 

Ciasse  D 413,288  33  136,021  00 

ClassesE  et  F 123,807  78  47,850  00 

6,557,690  03  3,267,678  00 


Florida,  y  compris  le  Clarence  Ciasse  A 228,941  92  108,569  00 

et  le  Tacony.  Ciasse  B >539,179  10  644,709  00 

^Le  comptable,  qui  a  fait  Tarrangement  des  navires  dans  nos  tableaux,  a  place  dans 
la  ciasse  C  deux  navires  qui  auraient  dii  dtre  dans  la  ciasse  B,  savoir : 

L'Oneida $471,849  12 

Le  Windward 22,598  00 

494,447  12 


Cette  erreur  corrigee,  la  somme  totale  de  la  ciasse  B  (sous  le  nom  du  Florida) 
serait  de  $1,033,626.^,  et  de  la  ciasse  C,  $2,844,962.90.  Comme  les  sommes  totales 
des  reclamations  sous  le  nom  du  Florida  ne  seraient  aucunement  changees  par  la  cor- 
rection de  cette  erreur,  purement  formelle,  j*ai  pense  qull  ne  valait  pas  la  peine  de 
changer  les  tableaux  detailies. 
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TOTAUX  DES  RfiCLAMATIONS  COMPARfiES— Contmues. 

Montants  r6clam68     Montants  accord^s 

dans  les  tableaux        dans  le  rapport 

am6rloains.  i^)oat6  4  Targn* 

ment     britaoid- 

qne. 

Florida,  y  oomprls  le  Claraenoe  Claese  0 |3, 339, 410  02  $1,776,375  00 

et  le  Taoony— Continue.         Clasee  D 138, 929  17  44, 570  00 

OlasaeeEetF 278,618  62  61,350  00 

Clasae  G 91,225  10      


4, 616, 303  93         2, 635, 573  00 


Shenandoah:  Clasae  A  et  supplement....' 3,263,149  55  1,171,464  00 

Recapitulation:  Alabama 6,557,690  03  3,267,678  00 

Florida 4,616,303  93  2,635,573  00 

Shenandoah 3,263,149  55  1,171,464  00 

14,437,143  51  7,074,715  00 
Reclamations  aotuelles  des  fitats-Unis  pour  les  46- 
penses  cansees  h  lenr  marine  par  suite  des  actes 

du  Florida,  de  TAlabama  et  du  Shenandoah. 6, 735, 062  49  940, 460  24 

21, 172, 206  00  8, 015, 175  24 


I  Reclamations  provenant  de  I'interruption  des  voyages 

et  des  pertes  snr  benefices  en  perspective 4, 099, 302  50 


so: 

Totaux  des  reclamations,  (y  eompris  les  reclamations  provenant  de 
rintermption  des  voyages  et  des  pertes  snr  benefices  en  perspec- 
tive)     $25,281,506  50 

Si  les  susdites  reclamations  sont  comprises,  il  faut  deduire,  (vide  A)..  588, 247  50 

24,693,261  00 

On  '''^''^'^^^'''^^^ 

'  Totaux  des  reclamations,  (non  eompris  les  ditee  reclamations) $21, 272, 206  20 

Dans  le  cas  oh  une  pareille  elimination  serait  faite,  il  fjEindrait  %jouter 
25^  snr  la  valeur  des  navires  et  des  eqnipements,  {vide  le  memoran- 
dum qui  aocompagne  les  tableaux) ^ 400,127  91 

21,672,334  11 

En  tons  cas  il  faut  %jouter  Pinterftt  de  7%  par  an  Jusqu'au  jour  du  paiement  indlque 
par  les  termes  du  traite. 

After  deliberation,  the  tribanal  gave  its  decision  as  follows : 
The  tribunal  does  not  see  fit  to  order  the  withdrawal  of  the  tables  presented  on  the 
part  of  the  United  States  as  requested  by  Liord  Tenterden ;  but  it  declares  that  it  con- 
siders these  documents  only  as  simple  elucidations,  such  as  were  required  by  one  of 
the  arbitrators,  Viscount  dut^jubl^  to  which  the  tribunal  will  give  such  attention  as 
is  right. 

The  tribanal  determined  to  devote  the  next  conference  to  the  consid- 
eration of  the  questions  concerning  the  claims  for  "  expenditure  incurred 
in  pursuit  of  the  cruisers,  prospective  profits,  freights,  and  interest,"  and 
decided  to  deliberate  with  closed  doors. 

Sir  Alexander  Gockburn,  as  one  of  the  arbitrators,  declared  that  he 
objected  to  this  latter  decision. 

The  conference  was  then  adjourned  until  Thursday,  the  29th  instant, 
at  half  past  12  o'clock. 

FREDERICK  SOLOPIS. 

J.  0.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary. 
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PEOTOCOL  xxvn. 

Record  of  the  proceedings  of  the  tribunal  of  arhitratipn  at  the  twenty-seventh 
conference  held  at  Qeneva^  in  Switzerland^  on  the  2Qth  ofAugustj  1872. 

The  conference  was  held  with  closed  doors,  pursuant  to  adjournment. 
All  the  arbitrators  were  present.  s-ndry  -irrm  of 

The  protocol  of  the  last  conference  was  read;  the  ap-  «»*i«» ««»««*«»• 
proval  and  signing  of  the  same  was  deferred  until  the  next  meeting. 

The  tribunal  proceeded  to  consider  the  questions  concerning  the 
claims  for  ^'  expenditure  incurred  in  pursuit  of  the  cruisers,  prospective 
profits,  and  freights.^ 

As  to  the  claims  for  expenditure  incurred  in  pursuit  of  the  cruisers, 
a  majority  of  the  tribunal  decided  to  reject  them  as  comprised  in  the 
costs  of  the  war;  Mr.  Staempfli  and  Mr.  Adams  declared  them  to  be  ad- 
missible, as  belonging  to  the  direct  losses,  reserving  to  appreciate  their 
amount  according  to  the  bases  laid  down  in  the  table  at  page  120  of 
the  seventh  volume  of  the  appendix  to  the  case  of  the  United  States. 

As  to  the  claims  for  prospective  profits  the  tribunal  unanimously 
decided  to  reject  tliem,  reserving,  however,  the  questions  as  to  the 
wages  for  the  whalers  and  the  interest  for  the  value  of  the  vessels  and 
their  outfit. 

As  to  the  claims  for  freights,  the  tribunal  unanimously  decided  not  to 
admit  of  the  gross  freight,  but  only  the  net  freight. 

The  tribunal  also  decided  to  consider  at  the  next  conference  the  ques- 
tions concerning  the  valuation  of  the  destroyed  vessels  and  the  claims 
for  interest. 

Lastly  the  tribunal  decided  to  adjourn  this  conference  until  Friday, 
the  30th  instant,  at  12  o^clock,  and  to  deliberate  again  with  closed  doors. 

FREDERICK  SCLOPIS. 
ALEX  FAVROT,  Secretary.      . 


PROTOCOL  xxvin. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  twenty-eighth 
conference  held  at  Oenevay  in  Switzerland^  on  the  30^/^  of  August^  1872. 

The  conference  was  held  with  closed  doors,  pursuant  to  adjournment. 
All  the  arbitrators  were  present.  irr-m^t  .rdfa 

The  protocol  of  the  twenty-sixth  conference  having  been  '"i^i*"*  «*•«*»• 
corrected  was  approved,  and  the  protocol  of  the  last  conference  was 
read  and  approved,  and  was  signed  by  the  president  and  secretary  of 
the  tribunal. 

On  the  proposal  of  Sir  Alexander  Cockburn,  as  one  of  the  arbitrators, 
the  tribunal  permitted  that  the  counsel  of  Her  Britannic  Majesty 
should  present,  on  the  question  of  interest,  a  note  which  should  be 
directly  communicated  by  the  agent  of  Her  Brittannic  Miyesty  to  the 
agent  of  the  United  States,  in  of  der  that  the  latter  may  prepare  a  reply 
to  it,  if  he  thinks  fit. 

The  tribunal  desired  that  these  two  communications  on  the  part  of 
the  respective  agents  should  be  presented  at  the  conference  which  will 
be  held  with  closed  doors  on  Monday,  the  2d  of  September,  at  half  past 

12  o'clock.  Cc^c^nAo 
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The  tribanal  proceeded  to  the  consideration  of  the  matters  submitted 
to  them,  and  ananimously  declared  that  the  '^  cUmble  claims^  should  be 
dismissed. 

The  tribunal  having  discussed  in  general  the  award  of  a  gross  sum, 
requested  Mr.  Staempfli,  one  of  the  arbitrators,  to  present  for  the  next 
conference  copies  of  a  synoptical  table  which  he  has  prepared  on  the 
subject. 

The  conference  was  then  adjourned  until  Monday,  the  2d  of  Septem- 
ber, at  half  past  12  o^'dock. 

FREDERICK  SCLOPIS. 
ALEX.  FAVROT,  Secretary. 


PROTOCOL  XXIX. 


Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  twenty-ninth 
conference  held  at  Geneva^  in  Svoitzerland^  on  the  2d  of  Septonber^  1872. 

The  conference  was  held  with  closed  doors,  pursuant  to  adjournment 
Mr     staempfli'.  '^^  ^^^  arbltrators  were  present 

cSJKr*^^  -^^^  protocol  of  the  last  conference  was  read  and  ap- 
rj^um"wt3Sr*i  proved,  and  was  signed  by  the  president  and  secretary  of 
..mmtroM.  ^^^  tribunal.  Count  Sclopis,  as  president  of  the  tribunal, 
acknowledged  the  receipt,  by  the  arbitrators,  of  the  note  presented  by 
the  agent  of  Her  Britannic  Majesty  on  the  question  of  interest,  and  of 
the  reply  to  the  same,  presented  by  the  agent  of  the  United  States. 

The  tribunal  then  proceeded  to  consider  that  question,  and  a  majority 
of  four  to  one  decided  that  interest  should  be  admitted  as  an  element 
in  the  calculation  for  the  award  of  a  sum  in  gross. 

Mr.  Stempfli,  as  one  of  the  arbitrators,  presented  to  the  tribunal 
copies  of  the  synoptical  table  which  he  had  prepared  as  a  proposition 
for  the  determination  of  a  sum  in  gross : 

EBtimaU  of  Mr.  Staempfli  for  ike  determination  of  a  awn  in  gross. 


After  the 
last  Ameri- 
can table. 


Britiah 
allowance. 


Mean. 


Amount  of  claims 

Ezpenditare  in  porsuit. 


ProspeotlTe  profits  and  intermptlon  of  voyage  . 


114,437,000 
6,735,000 


4,009,100 


97, 074. 000 
940,000 
Stmck  out  as 
snoh,  but  for 

wages 

25  per  cent  on 
the  valaes  of 
vessels 


$10. 905. 00 
Strack  out. 


588,000 
400,000 


11,893,000 


Bound  sum $19,000,000 

Interest  from  the  Ist  January,  1864,  to  the  Ibth  September,  1872. 

1.  At  5  per  cent  daring  eight  years  and  eight  and  one-half  months.  .8  x  $600,000=14,800,000 

8ix     50,000=      435.000 


$5,235,000 


17,225,000 


Eventnally  one  year's  interest  more 17,825.000 
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3.  At  6  per  oei^t  dnrinir  eiirht  yean  and  eight  and  one-half  months. .  8  x  |790,OOOb45,760,000 

8i  K     60,000=     510,000 

6,370,000    $18,270,000 


EventnaUyone  year's  interestmore 18,990,000 

3.  At  7  per  cent,  daring  eight  years  and  eight  and  one-half  months  .8  x  $840,000=16,730,000 

8ix     70,000=     595.000 


7,315,000    119,315.000 
Eventnally  one  year's  interest  more 840,000 

20.155,000 


Bound  sum ^      90,000,000 

Sir  Alexander  Oockburn,  as  one  of  the  arbitrators,  then  presented 
the  following  memorandum  on  Mr.  Stsempfli's  estimate: 

Memorandum  on  Mr.  StmoepfiVs  eBtimaU, 

The  figares  in  Mr.  Stempfli's  paper  require  some  material  oorrectionSi  as  to  which, 
as  soon  as  they  are  pointed  oat,  there  can  be  no  doubt. 

The  total  claim  by  the  United  States  of  $14,437,000  will  be  found,  on  an  inspection 
of  the  United  States  tables,  to  include  the  following  amounts : 

a.  All  the  double  claims,  without  exception,  notwithstanding  the  clear  expression  of 
opinion  on  the  part  of  the  tribunal  that  they  were  to  be  struck  out  These  double 
claims  amount  to  $1,682,243. 

h.  The  gross  freights  of  the  merchant-yessels,  amountin^^  to  $1,007,153,  as  to  which 
the  tribunal  has  decided  that  at  the  utmost  only  half,  that  is  to  say  $503,576,  should  be 
allowed. 

c  The  new  claim  of  $1,450,000,  advanced  for  the  first  time  on  the  19th  of  August  last, 
as  to  which  claim  Mr.  Stiompfli  declared  he  would  exclude  it  from  consideration.  It 
is  important  to  observe  that  this  new  claim  comprises  over  and  above  the  entirely  un- 
supported claims  for  shares  of  vessels,  and  for  additional  personal  effects,  the  claims 
for  wages  extending  over  very  lon^  and  varyii^  periods.  The  tribunal  has  decided 
that  one  year's  wages  in  respect  of  the  whalers  are  to  be  allowed  in  lieu  of  prospective 
catch.  For  this  one  year's  wages,  Mr.  Stcempfli  has  made  a  separate  allowance  of  $588,000 
(an  allowance  which  can  be  shown  to  be  excessive  by  at  least  $88,000,)  and  he  has 
therefore  includ<)d  in  his  calculation  the  claim  for  wages  twice  over. 

It  is  therefore  clear  that  Mr.  Stiempfli,  while  he  excludes  some  of  the  items  of  claim 
which  the  tribunal  has  disallowed,  has  omitted  to  strike  out  the  other  items,  against 
which  the  tribunal  has  pronounced  its  opinion ;  but  it  is  eqnallv  clear  that  all  the  dis- 
allowed items  must  be  excluded  before  a  comparison  can  be  fairly  or  usefully  made  be- 
tween the  United  States  claim  and  the  British  estimate. 

It  is  necessary,  therefore,  in  the  first  place,  to  deduct  from  the  United  States  claim 
the  three  amounts  specified  in  paragraphs  a,  (,  and  c,  respectively,  which  will  leave,  as 
is  shown  b^  the  annexed  table,  a  properly  reduced  claim  of  $10,801,324,  as  against  the 
British  estimate  of  $7,465,764,  if  the  difference  between  paper  and  gold  currency  be  for 
the  present  purpose  disregarded. 

It  must,  however,  be  carefully  borne  in  mind  that  the  claim  of  $10,801,324  includes 
the  following  items : 

1.  A  claim  o/ $659,021 /or  secured  eamingSf  which  ought  beyond  a  doubt  to  be  reduced 
by  an  amount  equivalent  to  the  wear  and  tear  of  the  whalers  and  their  outfits,  and  the 
consumption  of  stores,  which  must  have  taken  place  before  these  earnings  could  be 
secured,  and  for  which  a  deduction  should  be  made,  inasmuch  as  the  full  original  values 
of  the  vessels  and  their  outfits  have  been  allowed. 

2.  The  claims  in  respect  of  the  merchant  vessels, — These  are  valued  in  the  United  States 
tables  at  more  than  ^60  per  ton  on  the  average,  although,  according  to  the  well-known 
official  report  presented  to  Congress  in  1870,  the  cost  of  a  first-class  perfectly  new  Amer- 
ican vessel,  made  ready  for  sea,  did  not  average  that  amount  per  ton,  and  although, 
according  to  the  same  report,  the  average  value  of  American  vessels  engaged  in  the 
foreign  trade  was,  in  1861,  only  $41,  and  has  been  since  only  $45  p^  ton, 

3.  The  claims  in  respect  of  cargoes^  the  insuranceSj  commissions,  and  profits  of  the  same, 
which  profits  are  sometimes  claimed  at  the  rate  of  twenty,  fifty,  and  even  one  hundrea 
per  cent.  The  various  important  considerations  mentioned  at  page  13  of  the  British 
report,  and  the  fact  that  numerous  claims  for  cargoes,  presented  fur  the  first  time  in 
April  last,  are  unsupported  by  any  vouchers,  bills  of  lading,  or  like  documents,  un- 
doabtedly  require  that  a  very  considerable  reduction  should  be  made  under  this  head^ 

4.  Several  large  claims  not  supported  by  any  affidavit  or  declaration  on  oath,       '  r\r^ri]o 
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5.  Numerous  clearly  extrav<iffant  claims  specified  in  the  British  reports,  such  as  the 
claim  of  $7,000  by  a  harpooner  for  personal  injuries,  the  claim,  by  a  passeneer,  of 
$10,000  for  loss  of  office  as  consul,  all  the  numerous  claims  by  the  masters  of  whalers 
for  wages,  sometimes  at  the  rate  of  $15,000  or  ^0,000  a  year,  and  which  are,  of  course, 
superseded  by  Mr.  Stsempfli's  allowance  of  $58iB,0()0,  and  many  other  equally  exorbi- 
tant claims,  more  particularly  specified  in  the  British  reports. 

From  these  considerations  it  is  manifest  that  more  than  ample  Justice  will  be  done 
to  the  United  States  by  taking  a  mean  between  the  claim  of  $10,301,324,  and  the 
British  estimate  of  $7,464,764,  and  by  adding  thereto  the  allowance  of  $588,000  in  lieu 
of  prospective  catch. 

Mr.  StflSmpfli  has  also  added,  for  some  unknown  reason,  25  per  cent,  on  the  values 
of  the  whalers,  an  addition  which  can  be  easily  shown  to  be  equivalent  to  alto- 
gether allowing  over  and  above  the  original  values  of  the  whalers  and  their  outfits 
a  percentage  exceeding  90  per  cent.,  and  this  although  the  question  of  interest  is  still 
lea  open  to  the  decision  of  the  tribunal. 

Admittingyhowever,  this  extraordinary  addition  of  25  per  cent.,  and  the  excessive 
estimate  of  tne  wages,  it  is  shown  by  the  annexed  table  that  if  Mr.  Strompfli's  figures 
be  properly  corrected,  the  estimate  would  scarcely  exceed  $10,000,000,  even  without 
any  allowance  being  made  for  the  great  difference  between  the  values  of  the  paper 
and  the  gold  currency. 

Mr.  Stsempfli's  calculations  of  interest  (supposing  interest  to  be  allowed)  are  made 
at  the  alternative  rates  of  5, 6,  and  7  per  cent.,  for  the  period  of  eight  and  one-half  years, 
from  the  first  of  January,  1864,  to  the  15th  or  September,  1872. 

But  to  this  he  proposes  to  add  another  year's  interest  for  the  period  of  delay  in  pay- 
ment after  the  date  of  the  award  which  is  allowed  by  the  treaty. 

The  tribunal  has  no  power,  under  the  treaty,  to  award  payment  of  a  gross  sum  with 
interest.  The  amount  awarded  is  to  be  paid  without  interest,  and  if  the  tribunal 
were  to  add  a  year's  interest  to  the  gross  sum  which  they  would  otherwise  award,  in 
respect  of  the  year  allowed  for  payment  by  the  treaty,  they  would  be  doing  indirectly 
what  they  have  no  authority  to  do  directly,  and  would  (it  is  submitted)  be  contravening 
the  true  intent  of  the  treaty,  and  charging  interest  where  it  was  the  intention  of  the 
treaty  that  interest  should  not  be  paid. 

This  is  the  more  objectionable  because  it  is  proposed  to  charge  a  whole  year's  inter- 
est at  either  5,  6,  or  7  per  cent.,  whereas  the  British  government  ban  the  option,  under 
the  treaty,  to  pay  the  sum  awarded  at  any  time  tcithtn  the  year  allowed  for  that  pur- 
pose, and  miffht  cei%ainly  raise  the  money,  (if  that  operation  were  necessary,)  at  a 
considerable  lower  rate  of  interest  than  5  per  cent. 

Table  in  rtferenoe  to  the  estimate  of  Mr,  Stagmpfli. 

Total  TTnited  States  ofaam  in  the  last  revised  tables $14,437,143 

Necessary  redactions  to  be  made  from  the  above  soppposed  total ; 

Doubleclalms tl,683.S43 

New  claims 1,430.000 

One-half  gross  freight 503,576 

3,635,819 

Making  the  total  redaoed  daim 10,801,324 

As  against  the  British  estimate  of 7, 464, 764  . 

The  mean  of  these  two  snms  is 9,133,044 

Add  to  this  Mr.  Stiempfli's  allowances  in  lien  of  prospective  catch : 

One  year's  wages $588,000 

Twenty*flve  per  cent,  on  the  values  of  vessels 400,000 

988,000 

10.131,044 


The  tribunal  also  considered  the  question  of  the  award  of  a  sum  in 
gross. 

After  a  detailed  deliberation,  a  majority  of  the  tribunal  of  four  to  one 
decided,  under  the  Vnth  article  of  the  treaty  of  Washington,  to  award  in 
gross  the  sum  of  $15,500,000,  to  be  paid  in  gold  by  Great  Britain  to  the 
United  8tates,in  the  time  and  manner  provided  by  the  said  article  of 
the  treaty  of  Washington. 

The  conference  then  adjourned  until  Friday,  the  6th  instant,  at  half 
past  12  o'clock,  to  be  held  with  closed  doors. 

FEEDERICK  SOLOPIS. 
ALEXANDER  FAVEOT,  Secretary.^ 
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PEOTOCOL  XXX. 

Becord  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  thirtieth 
conference  held  at  Geneva^  in  Switzerland^  on  the  Qth  of  Septem- 
ber, 1872. 

The  conference  was  held  with  closed  doors  pursuant  to  adjournment. 
All  the  arbitrators  were  present. 

The  protocol  of  the  last  conference  was  read  and  ap-  orSSJii"*"'**' 
proved,  and  was  signed  by  the  president  and  secretary  of 
the  tribunal. 

The  tribunal  proceeded  to  consider  a  draught  of  their  decision. 

At  the  request  of  the  tribunal,  Mr.  Adams  and  Sir  Alexander  Oock- 
bum  kindly  undertook  to  provide  for  the  translation  into  English  of  the 
French  text  of  this  act  of  decision. 

The  conference  was  then  adjourned  until  Monday,  the  9th  instant,  at 
half  past  twelve  o'clock,  to  be  held  with  closed  doors. 

FREDERICK  SCLOPIS. 
ALEX.  FAVROT,  Secretary. 


PROTOCOL  XXXL 

Becord  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  thirty-first 
conference  held  at  Geneva,  in  Smtzerlandj  onthedthof  September,  1872. 

The  conference  was  held  with  closed  doors  pursuant  to  adjournment. 
All  the  arbitrators  were  present. 

The  protocol  of,  the  last  conference  was  read  and  ap-  .^Jja.  "^^S^t 
proved,  and  was  signed  by  the  president  and  secretary  of  wjlSilV^Sir^"* 
the  tribunal. 

Mr.  Adams  and  Sir  Alexander  Gockbum  presented  the  English  trans- 
lation of  the  act  of  decision,  which  they  had  kindly  undertaken  to  pre- 
pare. 

The  tribunal  definitely  adopted  the  act  of  decision,  which  was  consid- 
ered at  the  last  conference,  and  decided  to  have  it  printed. 

Viscount  d'ltajuba,  as  one  of  the  arbitrators,  made  the  following 
statement : 

Yiaconnt  d'lmabfk  while  signing  the  deoision^  remarks,  with  regard  to  the  recital 
concerning  the  snpply  of  coals,  that  he  is  of  opinion  that  every  government  is  free  to 
famish  to  the  belligerents  more  or  less  of  that  article. 

The  tribunal  resolved  that  the  decision  should  be  signed  at  the  next 
conference,  which  was  to  be  held  with  open  doors,  and  acyourned  until 
Saturday,  the  14th  instant,  at  half  past  12  o'clock. 

FREDERICK  SCLOPIS. 

ALEX.  FAVROT,  Secretary. 
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PROTOCOL  xxxn. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  thirty-seC' 
ond  conference  held  at  Geneva^  in  Switzerland,  on  the  lUh  of  Septem- 
ber, 1872. 

The  conference  was  held  with  open  doors,  pursnant  to  adjoarnment. 

,    ^  All  the  arbitrators  and  the  agents  of  the  two  governments 

•nd  diMoiation  of  wcre  Drcsent. 


The  protocol  of  the  last  conference  was  read  and  ap- 
proved, and  was  signed  by  the  president  and  secretary  of  the  tribunal. 

The  president  then  presented  the  decision  of  the  tribunal  on  the  ques- 
tion of  the  ^^Alabama  claims,"  and  directed  the  secretary  to  read  it ; 
which  was  done,  and  the  decision  was  signed  by  Mr.  Charles  Francis 
Adams,  Count  Frederic  Sclopis,  Mr.  Jacques  St«empfli,  and  Viscount 
dltajuba,  arbitrators,  in  the  presence  of  the  agents  of  the  two  govern- 
ments. 

A  copy  of  the  decision  thus  signed  was  delivered  to  each  of  the  agents 
of  the  two  governments,  respectively,  and  the  tribunal  decided  to  have 
a  third  copy  placed  upon  record ;  they  further  decided  that  the  decision 
should  be  printed  and  annexed  to  the  present  protocol.^ 

Sir  Alexander  Cockburn,  as  one  of  the  arbitrators,  having  declined 
to  assent  to  the  decision,  stated  the  grounds  of  his  own  decision,  which 
the  tribunal  ordered  to  be  recorded  as  an  annex  to  the  present  protocol.^ 

The  tribunal  resolved  to  request  the  council  of  state  of  Geneva  to 
receive  the  archives  of  the  tribunal  and  to  place  them  among  its  own 
archives. 

The  president.  Count  Sclopis,  then  directed  the  secretary  to  make  up 
the  record  of  the  proceedings  of  the  tribunal  at  this  thirty-second  and 
last  conference,  as  far  as  completed  ^  which  was  done,  and  the  record 
having  been  read  and  approved,  was  signed  by  the  president  and  secre- 
tary of  the  tribunal  and  the  agents  of  the  two  governments. 

Thereupon  the  president  declared  the  labors  of  the  arbitrators  to  be 
finished  and  the  tribunal  to  be  dissolved. 

FREDERICK  8CLO?IS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary. 

^  For  a  copy  of  this  paper,  see  post,  No.  iii. 

^This  paper  was  not  annexed  to  the  official  protocol  delivered  to  the  agent  of  the 
United  States.  A  paper  entitled  ^^  Reasons  of  Sir  Alexander  Cockbnm  for  dissenting 
from  the  award  of  the  tribunal  of  arbitration''  was  published  in  the  supplement  to  the 
Loudon  Gazette  of  the  24th  of  September,  1872,  and  a  copy  of  this  number  of  the 
Gazette  was  transmitted  to  the  agent  of  the  United  States  as  the  paper  that  should 
have  been  annexed  to  the  protocol.  This  paper  is  printed  hereafter  under  the  title 
"  Sir  A.  Cockbum's  Opinions." 
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III.-DECISION   AND   AWARD 

Made  by  the  tribunal  of  arbitration  constituted  by  virtue  of  the  first  article 
of  the  treaty  concluded  at  Washington  the  Sth  of  May,  1871,  between  the 
United  States  of  America  and  Her  Majesty  tJie  Queen  of  tlie  United  King- 
dom of  Great  Britain  and  Ireland, 

The  United  States  of  America  aud  Her  Britannic  Majesty  having 
agreed  by  Article  I  of  the  treaty  concluded  and  signed  at 
Washington  the  Sth  of  May,  1871,  to  refer  all  the  claims  ..o^'o'T'th"/  iSii 
"  generically  known  as  the  Alabama  claims^  to  a  tribunal  of  "'^^^'•*'""*'*" 
arbitration  to  be  composed  of  five  arbitnitors  named  : 

One  by  the  President  of  the  United  States, 

One  by  Her  Britannic  Majesty, 

One  by  His  Majesty  the  King  of  Italy, 

One  by  the  President  of  the  Swiss  Confederation, 

One  by  His  Miijesty  the  Emperor  of  Brazil; 

And  the  President  of  the  United  States,  Her  Britannic  Miyesty,  His 
Majesty  the  King  of  Italy,  the  President  of  the  Swiss  Con-    App<Mntmeoiof*r. 
federation,  and  His  Majesty  the  Emperor  of  Brazil  having  •'""•^"f-- 
respectively  named  their  arbitrators,  to  wit  : 

The  President  of  the  United  States,  Charles  Francis  Adams,  esquire; 

Her  Britannic  Majesty,  Sir  Alexander  James  Edmund  Cockburn, 
baronet,  a  member  of  Her  Majesty's  privy  council,  lord  chief  justice 
of  England ; 

His  Majesty  the  King  of  Italy,  His  Excellency  Count  Frederick  Sclopis, 
of  Salerano,  a  knight  of  the  Order  of  the  Annunciata,  minister  of  state, 
senator  of  the  Kingdom  of  Italy ; 

The  President  of  the  Swiss  Confederation,  M.  James  Stampfli ; 

His  Majesty  the  Emperor  of  Brazil,  his  Excellency  Marcos  Antonio 
d^Arai\j6,  Viscount  d'Itajub4,  a  grandee  of  the  Empire  of  Brazil,  mem- 
ber of  the  council  ot  H.  M.  the  Emperor  of  Brazil,  and  his  envoy  extraor- 
dinary and  minister  pleni[>otentiary  in  France. 

Aud  the  five  arbitrators  above  named  having  assembled  at  Geneva  (in 
Switzerland)  in  one  of  the  chambers  of  the  H6tel  de  Ville  pr«.ni«iio,.  of 
on  the  15th  of  December,  1871,  in  conformity  with  the  terms  ^"''""' 
of  the  second  article  of  the  treaty  of  Washington,  of  the  Sth  of  May  of 
that  year,  and  having  proceeded  to  the  inspection  aud  verification  of 
their  res^)ective  powers,  which  were  found  duly  authenticated,  the 
tribunal  of  arbitration  was  declared  duly  organized. 

The  agents  named  by  each  of  the  high  contracting  parties,  by  virtue 
of  the  same  Article  11,  to  wit : 

For  the  United  States  of  America,  John  C.  Bancroft  Davis,  esquire ; 

And 'for  Her  Britannic  Majesty,  Charles  Stuart  Aubrey,  Lord  Tent- 
erden,  a  peer  of  the  United  Kingdom,  companion  of  the  Most  Honor- 
able Order  of  the  Bath,  assistant  under-secretary  of  state  for  loreign 
affairs ; 

Whose  powers  were  found  likewise  duly  authenticate<l,  then  delivered 
to  each  of  the  arbitrators  the  printed  case  prepared  by  ^^.^^  ^^^^ 
each  of  the  two  parties,  accompanied  by  the  documents,  the  *'*''  ''^ 
official  correspondence,  and  other  evidence  on  which  each  relied,  in  con- 
formity with  the  terms  of  the  third  article  of  the  said  treaty.  ^-^  , 
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Ill  virtue  of  the  decision  made  by  the  tribunal  at  its  first  session,  the 
Deiireryof  cunt-  couutercase  aud  additional  documents,  correspondence,  and 
crcae<r«.  evideuce  referred  to  in  Article  IV  of  the  said  treaty  were 

delivered  by  the  respective  agents  of  the  two  parties  to  the  secretary  of 
the  tribunal  on  the  15th  of  April,  1872,  at  the  chamber  of  conference, 
at  the  Hotel  de  Ville  of  Geneva. 

The  tribunal,  in  accordance  with  the  vote  of  adjournment  passed  at 
Delivery  of  «rgu-  thcir  sccoiid  scsslou,  held  on  the  16th  of  December,  1871, 
n.eni5.  reassemblcd  at  Geneva  on  the  15th  of  June,  1872;  and  the 

agent  of  each  of  the  parties  duly  delivered  to  each  of  the  arbitrators, 
and  to  the  agent  of  the  other  party,  the  printed  argument  referre<l  to 
in  Article  V  of  the  said  treaty. 
The  tribunal  having  since  fully  taken  into  their  consideration  the 
DHiberatioM  of  trcaty,  and  also  the  cases,  counter-cases,  documents,  evi- 
tribuHHi.  dence,  and  arguments,  and  likewise  all  other  communica- 

tions made  to  them  by  the  two  parties  during  the  progress  of  their  sit- 
tings, and  having  impartially  and  carefully  examined  the  same, 

Has  arrived  at  the  decision  embodied  in  the  present  award: 

Award.  *^ 

Wherea«,havingregardtothe  Vlthand  Vllth  articles  of  the  said  treaty, 
the  arbitrators  are  bound  under  the  terms  of  the  said  Vlth  article,  "  in 
deciding  the  matters  submitted  to  them,  to  be  governed  by  the  three 
rules  therein  specified  and  by  such  principles  of  international  law,  not 
inconsistent  therewith,  as  the  arbitrators  shall  determine  to  have  been 
applicable  to  the  case ;" 
And  whereas  the  '•  due  diligence''  referred  to  in  the  first  and  third  of 

Definition  of  due  thc  Said  rulcs  ought  to  be  exercised  by  neutral  governments 
diligence.  jjj  exact  proportion  to  the  risks  to  which  either  of  the  bel- 

ligerents may  be  exposed,  from  a  failure  to  fulfil  the  obligations  of  neu- 
trality on  their  part ;  ' 

And  whereas  the  circumstances  out  of  which  the  facts  constituting  the 
subject-matter  of  the  present  controversy  arose  were  of  a  nature  to  call 
for  the  exercise  on  the  part  of  Her  Britannic  Majesty's  government  of  all 
possible  solicitude  for  the  observance  of  therightsand  the  duties  involved 
in  the  proclamation  of  neutrality  issued  by  Her  Majesty  on  the  13th  day 
of  May,  1861; 
And  whereas  the  effects  of  a  violation  of  neutrality  committed  by 

Kflect  of « com.  mcaus  of  the  construction,  equipment,  and  armament  of  a 
.ui«.on.  vessel  are  not  done  away  with  by  any  commission  which  the 

government  of  the  belligerent  power,  benefited  by  the  violation  of  neu- 
trality, may  afterwards  have  granted  to  that  vessel ;  and  the  ultimate 
step,  by  which  the  offense  is  completed,  cannot  be  admissible  as  a  ground 
for  the  absolution  of  the  offender,  nor  can  the  consummation  of  his 
fraud  become  the  means  of  establishing  his  innocence ; 
And  whereas  the  privilege  of  exterritoriality  accorded  to  vessels  of 

Extrrritori«my  of  War  has  bccu  admitted  into  the  law  of  nations,  not  as  an 
v«eei.ofw«r.  absolute  right,  but  solely  as  a  proceeding  founded  on  the 
principle  of  courtesy  and  mutual  deference  between  different  nations, 
and  therefore  can  never  be  appealed  to  for  the  protection  of  acts  done 
in  violation  of  neutrality ; 
And  whereas  the  absence  of  a  previous  notice  cannot  be  regarded  as  a 

Effect  of  want  of  failurc  iu  any  consideration  required  by  the  law  of  nations, 
«»'*'*  in  those  cases  in  which  a  vessel  carries  with  it  its  own  con- 

demnation ; 

And  whereas,  in  order  to  impart  to  any  supplies  of  coal  a  character 
8uppiie«o(cod.      inconsistent  with  the  second  rule,  prohibiting  the  use  of 
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neutral  ports  or  waters,  as  a  base  of  naval  operations  for  a  belligerent, 
it  is  necessary  that  the  said  sijpplies  should  be  connected  with  special 
circumstances  of  time,  of  persons,  or  of  place,  which  may  combine  to 
give  them  such  character ; 

And  whereas,  with  respect  to  the  vessel  called  the  Alabama,  it  clearly 
results  from  all  the  facts  relative  to  the  construction  of  the  R„p.aMbiiityfor 
ship  at  first  designated  by  the  number  "290"  in  the  port  of  ""^I'^'^he Alabama. 
Liverpool,  and  its  equipment  and  armament  in  the  vicinity  of  Terceira 
through  the  agency  of  the  vessels  called  the^'Agrippina"  and  the  ''Ba- 
hama," disj)atched  from  Great  Britain  to  that  end,  that  the  British  gov- 
ernment failed  to  use  due  diligence  in  the  performance  of  its  neutral 
obligations  5  and  especially  that  it  omitted,  notwithstanding  the  warnings 
and  official  representations  made  by  the  diplomatic  agents  of  the  United 
States  during  the  constniction  of  the  said  number  "290,''t4)  tnke  in  due 
time  any  eftective  measures  of  prevention,  and  that  those  orders  which 
it  did  give  at  last,  for  the  detention  of  the  vessel,  were  issued  so  late  that 
their  execution  was  not  practicable ; 

And  whereiis,  after  the  escape  of  that  vessel,  the  measures  taken  for 
its  pursuit  and  arrest  were  so  imperfect  as  to  lead  to  no  result,  and 
therefore  cannot  be  considered  sufficient  to  release  Great  Britain  from 
the  responsibility  already  incurred  ; 

And  whereas,  in  despite  of  the  violations  of  the  neutrality  of  Great 
Britain  committed  by  the  "  290,"  this  same  vessel,  later  known  as  the 
confederate  cruiser  Alabama,  was  on  several  occasions  freely  admitted 
into  the  ports  of  colonies  of  Great  Britain,  instead  of  being  proceeded 
against  as  it  ought  to  have  been  in  any  and  every  port  within  British 
jurisdiction  in  which  it  might  have  been  found  ; 

And  whereas  the  government  of  Her  Britannic  Majesty  cannot  justify 
itself  for  a  failure  in  due  diligence  on  the  plea  of  insufficiency  of  the 
legal  means  of  action  which  it  possessed : 

Four  of  the  arbitrators,  for  the  reasons  above  assigned,  and  the  fifth 
for  reasons  separately  assigned  by  him, 
Are  of  opinion — 

That  Grejit  Britain  has  in  this  case  failed,  by  omission,  to  fulfill  the 
duties  prescribed  in  the  first  and  the  third  of  the  rules  established  by  the 
Vlth  article  of  the  treaty  of  Washington. 

And  whereas,  with  respect  to  the  vessel  called  the  "Flori<la,"it  results 
from  all  the  facts  relative  to  the  construction  of  the  "Oreto" 
in  the  port  of  Liverpool,  and  to  its  issue  therefrom,  which  ^'"''''^^*"'"°"*''^ 
facts  failed  to  induce  the  authorities  in  Great  Britain  to  resort  to  meas- 
ures adequate  to  prevent  the  violation  of  the  neutrality  of  that  nation, 
notwithstanding  the  warnings  and  repeated  representations  of  the  agents 
of  the  United  States,  that  Her  Majesty's  government  has  failed  to  use 
due  diligence  to  fulfil  the  duties  of  neutrality; 

And  whereas  it  likewise  results  from  all  the  facts  relative  to  the  stay 
of  the  "  Oreto"  at  Nassau,  to  her  issue  from  that  port,  to  her  enlistment  of 
men^  to  her  supplies,  and  to  her  armament,  with  the  co-operation  of  the 
British  vessel  ''Prince  Alfred,"  at  Green  Cay,  that  there  was  negligence 
on  the  part  of  the  British  colonial  authorities ; 

And  whereas,  notwithstanding  the  violation  of  the  neutrality  of  Great 
Britain  committed  by  the  Oreto,  this  same  vessel,  later  known  as  the 
confederate  cruiser  Florida,  was  nevertheless  on  several  occasions  freely 
admitted  into  the  iK)rts  of  British  colonies; 

And  whereas  the  judicial  acquittal  of  the  Oreto  at  Nassau  cannot  re- 
lieve Great  Britain  from  the  responsibility  incurred  by  her  under  the 
principles  of  international  law;  nor  can  the  fact  of  the  entry  of  the  , 


52  ARBITRATION   AT   GENEVA. 

Florida  into  the  confederate  port  of  Mobile,  and  of  its  stay  there  during 
four  months,  extinguish  the  responsibility  previously  to  that  time  incur- 
red by  Great  Britain : 

For  these  reasons, 

The  tribunal,  by  a  majority  of  four  voices  to  one,  is  of  opinion — 

That  Great  Britain  has  in  this  case  failed,  by  omission,  to  fulfil  the 
duties  prescribed  in  the  first,  in  the  second,  and  In  the  third  of  the  rules 
established  by  Article  Yl  of  the  treaty  of  Washington. 

And  whereas,  with  respect  to  the  vessel  called  the  '•Shenandoah,'' it  re- 
sults from  all  the  facts  relative  to  the  departure  from  Lon- 
do^°Mf,e'?/avi^  don  of  the  merchant- vessel  the  "  Sea  King,"  and  to  the  trans- 
Meibourue.  formatiou  of  that  ship  into  a  confederate  cruiser  under  the 

name  of  the  Shenandoah,  near  the  island  of  Madeira,  that  the  govern- 
ment of  Her  Britannic  Majesty  is  not  chargeable  with  any  failure,  down 
to  that  date,  in  the  use  of  due  diligence  to  fulfil  the  duties  of  neutrality ; 

But  whereas  it  result^s  from  all  the  facts  connected  with  the  stay  of 
the  Shenandoah  at  Melbourne,  and  especially  with  the  augmentation 
which  the  British  government  itself  admits  to  have  been  clandestinely 
effected  of  her  force,  by  the  enlistment  of  men  within  that  port,  that 
there  was  negligence  on  the  part  of  the  authorities  at  that  place : 

For  these  reai^ons. 

The  tribunal  is  unanimously  of  opinion — 

That  Great  Britain  has  not  failed,  by  any  act  or  omission,  '*  to  fulfil  any 
of  the  duties  prescribed  by  the  three  rules  of  Article  VI  in  the  treaty  of 
Washington,  or  by  the  principles  of  international  law  not  inconsistent 
therewith,"  in  respect  to  the  vessel  called  the  Shenandoah,  during  the 
period  of  time  anterior  to  her  entry  into  the  port  of  Melbourne  ; 

And,  by  a  majority  of  three  to  two  voices,  the  tribunal  decides  that 
Great  Britain  has  failed,  by  omission,  to  fulfil  the  duties  prescribed  by 
the  second  and  third  of  the  rules  aforesaid,  in  the  case  of  this  same  ves- 
sel, from  and  after  her  entry  into  Hobsou's  Bay,  and  is  therefore  re- 
sponsible for  all  acts  committed  by  that  vessel  after  her  departure  from 
Melbourne,  on  the  18th  day  of  February,  1865. 

And  so  far  as  relates  to  the  vessels  called — 

The  Tuscaloosa,  (tender  to  the  Alabama,) 

And  of  the  TuDCH-  rtyt         4^\ 

loo-n.  ciart-nc^.T.-     "  Tlic  (Jlarencc, 
cw,.odA...r.        The  Tacony,  and 

The  Archer,  (tenders  to  the  Florida,) 

The  tribunal  is  unanimously  of  opinion — 

That  suck  tenders  or  auxiliary  vessels,  being  properly  regarded  as  ac- 
cessories, must  necessarily  follow  the  lot  of  their  principals,  and  be  sub- 
mitted to  the  same  decision  which  applies  to  them  respectively. 

And  so  far  as  relates  to  the  vessel  called  "Retiibution," 

The  tribunal,  by  a  majority  of  three  to  two  voices,  is  of 

No    reipoiDtibility            .      .  /       t/  •*  •/ 

for  the  lU'tribution,    OpiUlOn 

Nl^hrdie.^Ta'iinhii  That  Great  Britain  has  not  failed  by  any  act  or  omission 
»ee,orch.ckamaa,..  ^^  ^^j^j  auy  of  thc  dutlcs  prcscribcd  by  the  three  rules  of 
Article  VI  in  the  treaty  of  Washington,  or  by  the  principles  of  inter- 
national law  not  inconsistent  therewith. 

And  so  far  as  relates  to  the  vessels  called — 

The  Georgia, 

The  Sumter, 

The  Kashville, 

The  Tallahasse,  and 

The  Chickamauga,  respectively, 
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The  tribunal  is  unanimously  of  opinion — 

That  Great  Britain  has  not  failed,  by  any  actor  omission,  to  fulfil  any 
of  the  duties  prescribed  by  the  three  rules  of  Article  VI  in  the  treaty  of 
Washington,  or  by  the  principles  of  international  law  not  inconsistent 
therewith. 

And  so  far  as  relates  to  the  vessels  called — 

The  Sallie,  ^^  ^^,,.^  ^^^.^^ 

The  Jefferson  Davis,  'on  VnC.r  mUc! 

The  Music,  Joy    n»t  taken  into 

rm.  -r^         .  •■  cOD»idenitioti. 

The  Boston,  and 

The  V.  H.  Joy,  respectively, 

The  tribunal  is  unanimously  of  opinion — 

That  they  ought  to  be  excluded  from  consideration  for  want  of  evi- 
dence. 

And  whereas,  so  far  as  relates  to  the  particulars  of  the  indemnity 
claimed  by  the  United  States,  the  costs  of  pursuit  of  the  con-  ciaim«  lor  cost  ot 
federate  cruisers  are  not,  in  the  judgment  of  the  tribunal,  p"""it°"t  allowed. 
l^roperly  distinguishable  from  the  general  expenses  of  the  war  carried 
on  by  the  United  States : 

The  tribunal  is,  therefore,  of  opinion,  by  a  m^yority  of  three  to  two 
voices — 

That  there  is  no  ground  for  awarding  to  the  United  States  any  sum 
by  way  of  indemnity  under  this  head. 

And"  whereas  prospective  earnings  cannot  properly  be  made  the  sub- 
ject of  compensation,  inasmuch  as  they  depend  in  their  na-  ^„d  f^,  pro.pect 
ture  upon  future  and  uncertain  contingencies :  ivc  earning.. 

The  tribunal  is  unanimously  of  opinion — 

That  there  is  no  ground  for  awarding  to  the  United  States  any  sum 
by  way  of  indemnity  under  this  head. 

And  whereas,  in  order  to  arrive  at  an  equitable  compensation  for  the 
damages  which  have  been  sustained,  it  is  necessary  to  set    sd  frei«hu  oniy 
aside  all  double  claims  for  the  same  losses,  and  all  claims  for  ■"^''"**- 
**  gross  freights,"  so  far  as  they  exceed  "  net  freights  5" 

And  whereas  it  is  just  and  reasonable  to  allow  interest  at  a  reason- 
able rate ; 

And  whereas,  in  accordance  with  the  spirit  and  letter  of  the  treaty 
of  Washington,  it  is  preferable  to  adopt  the  form  of  adjudication  of  a 
sum  in  gross,  rather  than  to  refer  the  subject  of  compensation  for  further 
discussion  and  deliberation  to  a  board  of  assessors,  as  provided  by 
Article  X  of  the  .said  treaty : 

The  tribunal,  making  use  of  the  authority  conferred  upon  it  by  Article 
VII  of  the  saia  treaty,  by  a  majority  of  four  voices  to  one,  ,15  mo  000  com- 
awanls  to  the  United  States  a  sum  of  $15,500,000  in  gold,  p^n-tioa  .warded. 
as  the  indemnity  to  be  paid  by  Great  Britain  to  the  United  States,  for 
the  satisfaction  of  all  the  claims  referred  to  the  consideration  of  the 
tribunal,  conformably  to  the  provisions  contained  in  Article  VII  of  the 
aforesaid  treaty. 

And,  in  accordance  with  the  terms  of  Article  XI  of  the  said  treaty, 
the  tribunal  declares  that  "all  the  claims  referred  to  in  the    Thrp^jmenttobe 
treaty  as  submitted  to  the  tribunal  are  hereby  fully,  per-  ■'*''• 
fectly,  and  finally  settled.'' 

Furthermore  it  declares,  that  "each  and  everyone  of  the  said  claims, 
Tvhether  the  same  may  or  may  not  have  been  presented  to  the  notice  of, 
or  made,  preferred,  or  laid  before  the  tribunal,  shall  henceforth  be  con- 
sidered and  treated  as  finally  settled,  barred,  and  inadmissible." 

In  testimony  whereof  this  present  decision  and  award  has  been  made 
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in  duplicate,  and  signed  by  the  arbitrators  who  have  given  their  assent 
thereto,  the  whole  being  in  exact  conformity  with  the  provisions  of 
Article  VII  of  the  said  treaty  of  Washington. 

Made  and  concluded  at  the  Hdtel  de  Ville  of  Geneva,  in  Switzerland, 
the  14th  day  of  the  month  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-two. 

CHARLES  FRANCIS  ADAMS. 

FREDERICK  SCLOPIS. 

STAMPFLI. 

VICOMTE  d'ITAJUBA. 
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IV.-OPINIONS  OF  THE  ARBITRATORS. 


1.  Opinions  of  Count  Fredkrick  ScLOPrs. 

2.  Opinions  of  Viscount  d'ItajubX. 

3.  Opinions  of  Mr.  Jacques  STwEmpfli. 

4.  Opinions  of  Mr.  Charles  Francis  Adams. 

5.  Opinions  of  Sir  Alexander  Cockburn. 


OPINIONS   OF  COUNT  SCLOPIS. 
I.  The  three  questions  of  law  on  which  the  tribunal  op 

ARBITRATION,  IN  ITS  SITTING  OF  THE  25TH  JULY,  1872,  REQUEST- 
ED ELUCIDATIONS  FROM  THE  COUNSEL  OF  THE  HICrH  PARTIES 
PRESENT  AT   THE  BAR. 

In  its  sitting  of  the  25th  July,  1872,  on  the  proposal  of  Viscount 
d'ltajubd,  one  of  the  arbitrators,  the  tribunal  decided  to  require  a  writ- 
t-en  or  printed  statement  or  argument  from  the  counsel  of  Great  Britain 
upon  the  following  questions  of  law : 

1.  The  question  of  due  diligence  generally  considered. 

2.  The  special  question  as  to  the  etfect  of  the  commissions  of  confed- 
erate ships  of  war  entering  British  ports. 

3.  The  special  question  as  to  supplies  of  coal  in  British  ports  to  con- 
federate ships,  with  the  right  to  the  other  party  to  reply  either  orally  or 
in  writing,  as  the  case  may  be;  the  whole  under  the  terms  of  Article  V 
of  the  treaty  of  Washington. 

The  questions  refer  to  Article  VI  of  the  treaty  of  Washington,  which 
is  as  follows : 

Article  VI.  In  deciding  the  niattei-a  snbniitted  to  the  arbitrators  they  shall  be  gov- 
erned l)y  the  foUowing  three  rules,  which  are  agreed  upon  by  the  high  contracting 
parties  as  rules  to  be  taken  as  applicable  to  the  case,  and  by  such  principles  of  inter- 


Opinions  da  Comte  FrM^ric  Sclopis  anr  les  trois  qimntions  de  droit  sur  lesqueUes  le  tribunal 
d^ arbitrage^  dans  sa  sdauce  da  ^juillet  1872,  a  demand^  des  ^claircissenwnts  aux  conaeih  dts 
kaute«  parties  presented  a  la  bane. 

Dans  la  stance  du  25  juillet  1872,  snr  la  proposition  de  M.  le  Viconit«  d'ltnjnba,  I'nn 
des  arbitres,  lo  tribunal  d^cida  de  demantler  au  couseil  de  la  Grande-Bretagnu  uue 
exposition  ou  argumentation,  dcrite  ou  imprimde,  sur  les  trois  questions  de  droit  sui- 
vanti's:' 

1.  La  question  des  dues  diligences,  traitde  d'une  inani^re  gdn^rale; 

2.  La  question  speciale  de  savoir  quel  a  6t6  I'cft'et  des  commissions  poss6d^es  par 
les  vaisseaux  de  guerre  confdd^rds  qui  sont  entrees  dans  des  ports  biitanniques; 

3.  La  question  speciale  des  approvifionnemeuts  de  charbon  accord^s  aux  vaisseaux 
coufdiU5r<^s  dans  les  ports  britanuiques. 

Ttmt  en  r^servant  h,  la  partie  adverse  le  droit  de  rdpondre,  soit  oralement,  soit  par 
6cT'\t,  selon  le  cas,  le  tout  aux  termes  de  I'article  V  <lu  trait<$  de  Washington,  les  ques- 
tions se  r<5f6rent  k  I'article  VI  dn  trait<S  de  Washington,  ainsi  conyu  : 

"Akticlk  VI.  Dans  la  decision  des  matieres  ii  eux  soumises,  les  arbitres  seront  guidr^ 
par  les  trois  regies  suivantes,  dont  les  liautes  parties  contractantes  conviennent  de 
faire  uue  application  6p<^ciale  h  cette  question,  et  par  les  principes  du  droit  des  gens 
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national  law  not  inconsistent  therewith  as  the  arbitrators  shall  determine  to  have  been 
applicable  to  the  case : 

RULES. 

A  neutral  government  is  bonnd — 

1.  To  use  due  diligence  to  prevent  the  fitting  out,  arming,  or  equipping,  within  its 
jurisdiction,  of  any  vessel  which  it  has  reasonable  ground  to  believe  is  intended  to 
cruise  or  to  carry  on  war  against  a  power  with  which  it  is  at  peace  j  and  also  to  use 
like  diligence  to  prevent  the  departure  from  its  jurisdiction  of  any  vessel  intended  to 
cruise  or  carry  on  war  as  above,  such  vessel  having  been  specially  adapted,  in  whole  or 
in  part,  within  such  jurisdiction,  to  warlike  use. 

2.  Not  to  permit  or  suffer  either  belligerent  to  make  use  of  its  ports  or  waters  as  the 
base  of  naval  operations  against  the  other,  or  for  the  purpose  of  the  renewal  or  aug- 
mentation of  military  supplies  or  arms,  or  the  recruitment  of  men. 

3.  iTo  exercise  due  diligence  in  its  own  ports  and  waters,  and,  as  to  all  persons  within 
its  jurisdiction,  to  prevent  any  violation  of  the  foregoing  obligations  and  duties. 

Her  Britannic  Majesty  has  commanded  her  high  commissioners  and  plenipotentiaries 
to  declare  that  Her  Majesty's  government  cannot  assent  to  the  foregoing  rules  as  a 
statement  of  principles  of  iaternational  law  which  were  in  force  at  the  time  when  the 
claims  mentioned  in  Article  I  arose,  but  that  Her  Majesty's  government,  in  order  to 
evince  its  desire  of  strengthening  the  friendly  relations  between  the  two  countries,  and 
of  making  satisfactory  provision  for  the  future,  ageees  that  in  deciding  the  questions 
between  the  two  countries  arising  out  of  those  claims,  the  arbitrators  should  assume  that 
Her  Majesty's  government  had  undertaken  to  act  upon  the  principles  set  forth  in  these 
rules.  And  the  high  contracting  parties  agree  to  observe  these  rules  as  between  them- 
selves in  future,  and  to  bring  them  to  the  knowledge  of  other  maritime  powers,  and  t-o 
invite  them  to  accede  to  them. 

Sir  Roundell  Palmer,  formerly  attorney-general,  on  behalf  of  Great 
Britain,  General  C.  Cnshing,  Messrs.  Evarts  and  Waite,  on  behalf  of 
the  United  States,  have  been  heard  by  means  of  tbeir  respective  argu- 
ments. 


qui,  sans  ^tre  en  d(Ssaccord  avec  ces  regies,  auront  6t6  reconnus  par  les  arbitres  comme 
ayant  6t6  appJicables  dans  I'esp^ce  : 

"  REGLES. 

"Tin  gouverncment  neufre  est  tenu — 

"1.  De  faire  les  dues  diligences  pour  pr^venir  I'armement  en  guerre  ou  r^quipemont, 
dans  les  limites  oh  s'exerce  sa  juridiction,  de  tout  vaisseau  qu'il  pent  raisonnablement 
soup^onner  ^tre  destine  i\  croiser  ou  faire  la  guerre  contre  une  puissance  avec  laquelle 
ce  gouyernement  est  en  paix ;  de  faire  m^me  diligence  pour  emp^cher  lo  d<?part  hors 
des  limites  de  sa  juridiction  de  tout  navire  destin6  i\  croiser  ou  faire  la  guerre,  comme 
il  est  dit  ci-dessns,  quand  ce  navire  aura  6t6  sp^cialement  adapts,  en  tout  ou  en  partie, 
dans  les  limites  de  sa  dite  juridiction,  h  des  usages  belligc^rants. 

*'2.  De  ue  permettre  ni  souffrir  que  I'un  des  oelligd rants  fasse  usage  de  ses  ports  ni 
de  ses  eaux  comme  d'une  base  d'op^rations  navales  contre  I'autre  belligdrant,  ni  pour 
renouveler  ou  augmenter  ses  munitions  militaires  et  son  armement,  ou  s'y  procurer  ses 
recruls. 

"3.  D'exercer  les  dues  diligences  dans  ces  eaux,  et  d'empecher  qu'aucune  personne, 
dans  I'enceinte  de  sa  juridiction,  ne  viole  les  obligations  et  les  devoirs  precedents. 

"Sa  Majesty  britanuique  a  charge  ses  hauts  commissaires  et  pl^nipotentiaires  de 
declarer  que  le  gouvernemont  de  sa  Majest<5  ne  sanrait  donner  son  asseutiment  aux 
regies  pr^cddentes  comme  h  un  expos^  de  principes  du  droit  des  gens  en  vigueur 
au  moment  oh  se  sont  ^lev^es  les  r<^clamations  mention^es  h,  I'article  I;  mais,  pour 
donner  uu  tdmoignage  de  son  ddsir  de  fortifier  les  relations  amicales  entre  les  deux 
pays  et  de  prendre  en  vue  de  I'avenir  des  pr<^cautions  satisfaisantes,  le  gouvernement 
de  sa  Majesty  consent  ;\  ce  qu'en  ddcidant  les  questions  qui  naissent  de  ces  reclama- 
tions entre  les  deux  pays  les  arbitres  tienneut  pour  accord^  que  le  gouvernement  de 
sa  Mujeste  a  voulu  agir  en  conformity  avec  les  principes  ^nonc^s  dans  ces  regies.  Les 
hautes  parties  contractantes  s'engagent  h  observer  cos  r^gles  dans  leurs  rapports 
mutnels  h  I'avenir,  et  ti  les  porter  h  la  connaiss.ance  des  autres  puissances  maritimes, 
en  les  invitant  ji  y  a<lh<5rer." 

Ont  ^t^  entendus,  dans  leurs  plaidoyers  respectifs.  Sir  Roundell  Palmer,  ci-devant 
att^irney-general,  pour  la  Grande-Bretagne,  MM.  le  g6n6ral  C.  Cnshing,  Evarts  et 
Waite,  pour  les  £tats-Uuis. 

Jigitized  by  VjOOQ IC 


OPINIONS   OF   COUNT   SCLOPIS.  57 

i. — Due  diligence. 

We  are  about  to  enter  ou  the  discussion  of  questions  of  principle. 
The  first  which  presents  itself,  which  will  serve  as  a  moral  ^^^^^.^  ^^ 
pole-star  in  the  opinions  we  shall  have  to  form  as  we  come  ***  "*'^°** 
to  the  different  practical  cases  which  await  our  decision,  is  the  true  sig- 
nification to  be  attached  to  the  words  *'dw€  diligence,^  which  have  been 
employed  in  the  first  of  the  three  rules  laid  down  in  Article  YI  of  the 
treaty  of  Washington.  A  lengthy  discussion  has  taken  place  between 
the  two  powers  as  to  the  greater  or  less  scope  to  be  given  to  the 
signification  of  these  words.  It  assuredly  cannot  be  said  that  there  has 
been  any  want  of  explanations  on  this  point.  In  the  original  American 
case  we  find  the  whole  of  a  long  passage  from  the  Pandects  of  Ayliffe, 
with  copious  quotations  from  the  works  of  Story  and  Jones,  as  well  as 
statements  of  the  practice  followed  on  this  point  by  the  Supreme  Court 
of  the  United  States  and  by  the  Scotch  courts,  besides  eleven  simple 
quotations  from  different  authors. 

The  original  British  case  mentions  ^^due  diligence^^^  and  gives  a  defini- 
tion of  it,  (p.  24  of  the  English  text,)  which  is  not  absolute,  and  which 
refers  to  historical  facts.  In  its  counter  case  the  British  government 
enters  into  fuller  explanations  ou  the  subject,  (p.  21  of  the  English 
text,)  and  it  agrees  with  that  of  the  United  States  in  considering 
that  the  words  due  diligence  do  not  create  any  new  or  additional 
obligation.  They  exact  from  the  neutral,  in  tlie  discharge  of  the  duties 
imposed  on  him,  that  measure  of  care,  and  no  other,  which  is  re- 
qaired  by  the  ordinary  principles  of  international  jurisprudence,  and 
the  absence  of  which  constitutes  negligence ;  and  to  support  this  doc- 
trine the  British  counter  case  cites  a  long  passage  from  Reddie's  work, 
"  Eesearches  in  Maritime  and  International  Law.'  Sir  Eoundell  Palmer 
takes  these  words  in  the  sense  that  a  neutral  should  employ  all  the  legiti- 
mate means  in  his  power,  attaching  to  these  words  a  reasonable  con- 
struction. The  United  States  seek  to  increase  the  measure  of  respon- 
sibility, and  they  maintain  that  the  belligerent  has  a  right  to  reqftire  the 

I. — "  DUE  DILIGENCE." 

Nous  aUons  aborder  lea  questions  de  principes.  La  premiere  qui  s'offre  ^  uos^  yeux, 
celle  qui  nous  servira  couime  de  boussole  morale  dans  les  appreciations  quHl  nous 
faiidra  faire,  parcouraiit  les  difiV^reuts  ca«  pratiques  qui  attendent  noire  decision,  c'est 
la  v<5ritable  siiruiHcation  h  attribuer  aux  mots  ^'due  dilis^ence/'  qui  ont  6t^  employes 
dans  la  premiere  des  trois  n'^gles  dtablies  par  Particle  Vl  du  traits  de  Washington. 
Une  lougue  discussion  s'est  <3tublie  entre  les  deux  puissances  sur  le  plus  ou  le  moins 
d*<^tendue  qn'il  fallait  donner  h  la  signification  de  ces  mots.  On  ne  pent  pas  dire 
tissur^ment  qn'il  y  ait  d6faut  d'^claircissemeuts  sur  cette  mati^re.  Dans  le  premier 
*•  Case''  auK^ncain,'  on  nous  a  donn(5  tout  un  long  passage  des  pandectes  d'Ayliflfe,  de 
copieuses  citations  do^  ouvrages  de  Story  et  de  Jones,  aiusi  que  des  indications  de  la 
jurisprudence  suivie  dans  la  mati^re  par  la  Cour  supreme  des  liltats-Unis  et  par  les 
cours  (^cossaises;  de  plus,  onze  simples  citations  d'auteurs. 

Le  premier  *'Ca8e"  anglais  .parle  de  la  "due  diligence,'*  et  il  en  donne  une  definition 
(page  24,'  texte  anglais)  qui  n  est  point  absolue,  et  c^ui  s'en  rapporte  aux  faits  histo- 
riques.  Dans  le  *'  Counter-case,"  le  gourernement  britannique  entre  dans  de  plus  am- 
ples  explications  h,  cet  ^gard,  (page  21,  texte  anglais,)  et  il  s'accorde  avec  celui  dea 
l^tat!4-Unis  h  consid^rer  que  ces  mots,  les  does  dUigenccHy  ne  crdent  aucune  obligation 
nouvelle  ou  suppldmentaire.  lis  exigent  du  neutre,  dans  I'accomplissement  des  devoirs 
qui  lui  sont  imposes,  cette  mesure  de  soin  (et  pas  d'autre)  qui  est  requise  en  vertu  des 
priiu-ipcs  ordinaires  de  la  jurisprudence  iuternationale,  soin  dont  I'absence  constitute  la 
negligence  et,  pour  appuyer  sa  doctrine,  le  **Count-er-case"  anglais  produit  un  long 
passage  du  livre  de  RMdie,  "  Uecherches  sur  le  droit  maritime  et  international.'*  Sir 
Kouiidell  Palmer  preud  ces  mots  dans  le  sens  qu'uu  neutre  doit  employer  tons  les  moyens 
legitimes  en  son  pouvoir  en  donr.aut  h  ces  mots  une  port^e  raisonnable.  Les  ;Ctat«- 
Unis  etendeut  le  cas  de  responsabilite  et  ils  soutiennent  que  le  belligdrant  a  le  droit  de  > 
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nentral  to  enforce  its  municipal  laws,  and  also  the  proclamations  of  its 
executive.  They  assert,  moreover,  that  the  belligerent  has  the  right  to 
require  that  the  powers  with  which  the  neutral  is  armed  should  be  aug- 
mented by  legislative  measures. 

Copious  explanations  have  been  furnished  on  either  side  by  the  parties 
in  dispute.  . 

It  seems  to  me  that  the  most  simple  method  of  arriving  at  a  defini- 
tive opinion  upon  the  legal  bearing  of  the  question  is  to  keep  steadily 
in  view  the  following  ideas: 

The  words  due  diligence  necessarily  imply  the  idea  of  a  relation  be- 
tween the  duty  and  its  object:  it  is  impossible  to  define  a  prwri  and 
abstractly  an  absolute  duty  of  diligence.  The  thing  to  which  the  dil- 
igence relates  determines  its  degree.  Taking  the  scale  of  degrees  of  de- 
fault according  to  the  Roman  law,  descen<liug  from  the  dolus  by  the 
culpa  lata  and  culpa  levis  to  the  culpa  levisaima,  we  find  that  their  appli- 
cability changes  according  to  the  objects  to  which  they  refer.  I  i)as8 
over  the  responsibility  of  the  guardian,  of  the  trustee,  and  several  other 
cases  specified  in  the  law,  and  will  only  cite  as  examples  cases  in  which 
responsibility  is  incurred  by  the  culpa  levis  and  even  levissima.  Such  is 
that,  for  instance,  which  attaches  to  persons  charged  with  the  care  of 
explosive  substances,  or  with  looking  after  the  safety  of  dams  in  time 
of  inundation,  or  in  whose  charge  are  deposited  papers  of  exceptional 
imi)ortance.  All  these  persons,  from  the  fact  alone  of  their  having  ac- 
cepted these  functions,  are  bound  to  exercise  an  amount  of  diligence 
determined  by  the  special  object  of  these  same  functions. 

In  treating  of  political  questions,  the  greatest  extent  which  could  be 
given  to  the  duties  of  diligence  incumbent  on  a  neutral  would  be  to 
require  that  he  should  act  with  regard  to  the  belligerent  as  he  would 
act  in  similar  circumstances  in  his  own  interest. 

It  is  undoubtedly  right  to  take  into  account  the  requirements  of  a 
belligerent  with  regard  to  a  neutral,  but  these  must  not  be  pushed  to 
such  a  point  as  to  embarrass  the  neutral  in  the  normal  exercise  of  his 
rights,  or  in  the  organization  of  his  administrative  functions. 


demander  au  neutro  de  mettre  k  execution  ses  lois  d'ordre  int<5rienr  ainsi  que  les  pro- 
clamatious  de  sou  pouviorexdcutif ;  ils  pr6teudent,  de  plus,  que  le  bellig^rant  a  le  droit 
de  deniander  que  les  pouvoirs  dout  le  neutre  est  arm^  soieut  augmeutes  par  mesare 
legislative. 

De  graudes  explications  out  ^t^  foumies  de  part  et  d'autre  par  les  puissances  en 
disaccord. 

II  me  paralt  que  la  voie  la  plus  simple  pour  arriver  h  fixer  l^galeraent  nos  id^cs  snr 
la  matiere  est  de  se  fixer  sur  les  iddes  suivantes: 

Les  mots  diligence  due,  contienueut  u<5ce8sairement  Vid6e  d'un  rapport  du  devoir  ;\  la 
chose ;  il  est  impossible  de  d<5tinir  d  priori  abstraitenieut  uu  devoir  absolu  de  diligence. 
C'est  la  chose  h  Inquelle  cette  diligeuce  se  rapporte  qui  en  determine  le  degrd.  Prenons 
Pdchelle  des  imputabilit^s  selon  le  droit  romaiu,  eu  partaut  du  dolus  pour  descendre 
par  la  culpa  ^ta  et  la  culpa  levis  junqn^h  la  culpa  leHssimay  et  nous  trouverons  que  les 
applicabilitds  se  modifient  d'apr^s  les  objet-s  auxquels  elles  se  r<Sfbrent.  Je  paiise  sur 
la  responsabilite  du  tuteur,  du  d^positaire,  et  sur  plusieursautres  cas  spdciti^^s  daus  les 
lois,  pour  ne  citer  que  I'exeraple  des  cas  otl  la  responsabilitd  est  encourue  par  la  culpa 
leviSj  ou  mSnie  par  la  Uvissima.  Telle  est  celle,  par  exemplo,  qui  frappe  celui  qui  est 
chargd  de  garder  des  mati^res  explosibles,  ou  q^ui  doit  veiller  h  la  sftret6  des  ttigues 
dans  le  temps  des  inondations,  celui  qui  garde  uu  d<5p6t  de  papiers  d^me  importauce 
exception nelle.  Toutes  ces  personnes,  par  le  seul  fait  qu'elles  out  accepts  ces  fonctions, 
sout  tenues  d^exercer  une  diligence  ddterminde  par  I'objet  special  de  ces  luemes 
fonctions. 

En  se  portant  sur  le  terrain  politique,  la  plus  grande  <^tendue  que  Ton  pulsse 
attribuer  aux  devoirs  de  diligence  d'uu  neutre  sera  de  lui  imposer  d'en  agir  ti  r<?gard 
du  bellig6rant  comme  11  agirait  pour  son  propre  iut<5ret  dans  des  cas  analu;^ues. 

n  est  Juste  sans  doute  de  tenir  des  exigences  d'uu  belligdrant  ii  I'egard  tl*un  neutre, 
mais  il  ue  fant  point  les  ponsser  au  point  de  gener  le  neutre  dans  Taction  normale  de 
ses  droits,  dans  Torganisme  de  ses  fonctions  gouvernantes.   ^.y,,,^^,,  .,^  ^^  ^.  ^.^^^ 
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I  willingly  admit,  on  the  other  hand,  that  the  duties  of  the  neutral 
power  cjHinot  be  determined  by  the  laws  which  that  power  may  have 
made  in  its  own  interest.  This  would  be  an  easy  means  of  eluding 
positive  responsibilities  which  are  recognized  by  equity  and  imposed  by 
the  law  of  nations.  There  exists  between  nations  a  general  law,  or,  if 
it  is  preferred,  a  common  tie,  formed  by  equity  and  sanctioned  by  re- 
spect for  reciprocal  interests;  this  general  law  receives  especial  develop- 
ment in  its  application  to  acts  which  take  place  at  sea,  where  no 
frontiers  are  marked  out,  and  where  there  is  the  greater  necessity  that 
liberty  should  be  secured  by  a  common  law,  without  yrhich  it  would 
be  impossible  to  defend  one's  self  by  positive  guarantees  from  the  most 
flagrant  acts  of  injustice.  This  is  what  prompted  the  saying  of  one  who 
had  been  brought  up  in  habits  of  servility,  to  say,  "  The  Emperor  is 
master  of  the  earth,  but  the  law  is  the  mistress  of  the  sea."*  I  grant 
then  the  right  of  the  belligerent  to  require  that  the  neutral  should  not 
shelter  his  responsibility  under  rules  made  by  himself  in  his  own  interest, 
and  I  enter  fully  into  the  views  of  Article  VI  of  the  treaty  of  Wash- 
ington, which  simply  gives  the  preference  to  rules  of  general  equity 
over  the  provisions  of  any  particular  system  of  legislature,  whatever  it 
may  be. 

It  does  not,  however,  seem  to  me  admissible  that  a  belligerent  should 
be  able  to  require  of  a  neutral  that,  in  order  to  fulfill  his  neutral  duties, 
he  should  increase  his  military  establishments  or  his  ordinary  system  of 
defense.  This  would  be  an  encroachment  on  the  independence  of  a  state, 
which  is  not  bound  to  'abdicate  a  portion  of  its  material  sovereignty 
because  it  finds  itself  involuntarily  in  a  special  position  with  regard  to 
the  belligerent.  The  neutral  may  be  asked  to  put  the  powers  of  his 
government  into  full  activity  in  order  to  maintain  his  neutrality ;  he  can- 
not reasonably  be  expected  to  modify  the  organization  of  his  administra- 
tive machinery  to  Serve  the  interests  of  another  power. 

We  must  beware  of  rendering  the  condition  of  neutrals  too  difficult 
and  almost  impossible.    The  importance  of  circumscribing  war  is  a  mat- 

J'admets  volontiers,  d'antre  part,  que  lea  devoirs  da  neatre  ne  puissent  pas  6tre 
d<^temiin^par  les  lois  que  cette  puissance  se  serait  faites  dans  son  propre  int^rdt. 
II  y  anrait  1^  un  moyen  facile  de  se  soustrairo  ^  des  responsabilit^s  positives,  que 
rdquit^  reconnalt  et  que  le  droit  des  gens  impose.  Lea  nations  out  entre  elles  uu  droit 
conimun.  on, -si  on  aime  roieux  an  lien  commuu,  formd  par  I'^qnit^^  et  sanctionn6  par  le 
respect  des  int6r6ts  rdciproques ;  ce  droit  conunun  se  d^veloppe  surtout  en  s'appliquant 
aux  faits  qui  so  passeut  sur  la  uer,  \h  ob.  les  contins  ne  sont  point  trac^,  oh  la  liberty 
doit  6tre  d'autant  plus  assnr^e  par  un  droit  commun  sans  lequel  il  serait  impossible  de 
se  mettre  k  convert  des  plus  flap^antes  injustices  par  des  garanties  positives.  C'est  ce 
qui  faisait  dire  h  cet  ancien,  nourri  dans  les  habitudes  du  servilisme :  ''  L'Emperenr  est 
le  niaitre  de  la  terre,  mais  la  loi  est  la  nialtresse  de  la  mer.^  J'accorde,  done,  an 
belligdrant  d'exiger  que  le  neutre  ne  mette  point  k  convert  sa  reponsabillit6  sous  des 
regies  qn'il  se  serait  tix^es  dans  des  vues  de  son  seul  int^r^t,  et  j'entre  pleinement  dans 
les  vues  de  Particle  VI  du  traits  de  Washington,  qui  ne  fait  que  donner  la  pr6fdrence 
aux  regies  de  r<5quit<S  g6n^rale  sur  les  dispositions  d'nne  legislation  particuli6re  quelle 
qu'eUe  puisse  fetre. 

n  ne  me  paralt  pas  cependant  admissible  qu'un  bellig^rant  puisse  exiger  du  neutre 
que,  pour  reuiplir  ses  devoirs  de  neutrality,  il  augmente  son  pied  militaire,  sou  syst^me 
ordinaire deddfeuse.  II  y  anrait  1^  une  infraction  k  rinddpendauce  de  chaque  <^tat,  qui, 
pour  se  trouver  involontairement  dans  une  position  spdciale  k  Tdgard  du  bclligdraut, 
n'est  pas  tenu  d'abdiquer  une  portion  de  sa  souverainetd  matdrielle.  On  pent  demander 
an  neutre  de  mettre  en  pleine  activity  les  ressorts  de  son  gou vernement  pour  maintenir 
sa  neutrality  ;  on  ne  peut  pas  raisonnablemcnt  attendre  de  lui  qu'il  modifie  I'organisa- 
tion  de  sa  machine  gouvernementale,  pour  servir  les  intdrfits  d'nne  autre  puissance. 

II  font  bien  se  garder  de  reudre  la  condition  des  neutres  par  trop  difficile  et  presque 
impossible.    On  parle  toujours  de  Timportance  de  circonscrire  la  guerre,  et  si  on  acca- 

*  Dix,  lib.  i,  de  Lege  Rhodia.  jigiti^ed  by  GoOglc 
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ter  of  continual  remark,  and  if  neutrals  are  to  be  overwhelmed  with  a 
burden  of  precautions  and  a  weight  of  responsibility  which  is  in  excess 
of  the  interest  they  have  to  remain  neutral,  they  will  be  forced  to  take 
an  active  part  in  the  war ;  instead  of  a  proper  inaction  we  should  have 
an  increase  of  hostilities.  There  will  no  longer  be  any  medii  between 
combatants;  the  disasters  of  war  will  be  multiplied,  and  the  part  of 
mediators,  which  neutrals  have  often  undertaken  and  brought  to  a  suc- 
cessful conclusion,  will  forever  disappear. 

Let  us  then  take  a  view  which  will  induce  neutrals  and  belligerents 
mutually  to  respect  one  another.  Let  us  take  as  a  basis  the  two  condi- 
tions of  neutrality  laid  down  by  Dr.  L.  Gessner.* 

These  are : 

1.  To  take  absolutely  no  part  in  the  war,  and  to  abstain  from  all  that 
might  give  an  advantage  to  one  of  the  belligerent  parties. 

2.  Not  to  permit  on  the  neutral  territory  any  proximate  hostile  act  of 
one  party  against  the  other. 

As  to  the  measure  of  activity  in  the  performance  of  the  duties  of  a 
neutral,  I  think  the  following  rule  should  be  laid  down : 

That  it  should  be  in  a  direct  ratio  to  the  actual  danger  to  which  the 
belligerent  will  be  exposed  through  the  laxity  of  the  neutral,  and  in  an 
inverse  ratio  to  the  direct  means  which  the  belligerent  can  control  for 
arresting  the  danger. 

This  rule  leads  us  to  a  solution  of  the  question,  so  often  discussed  in  the 
documents  presented,  as  to  the  initiative  to  be  taken  by  the  neutral  in 
order  to  preserve  his  neutrality  to  the  profit  of  the  belligerent. 

Where  the  ordinary  conditions  of  the  country,  or  particular  circum- 
stances which  have  occurred  on  the  territory  of  the  neutral,  constitute 
a  special  danger  for  the  belligerent,  who  has  no  direct  means  of  protect- 
ing himself  from  them,  the  neutral  is  bound  himself  to  take  the  initia- 
tive in  order  that  the  state  of  neutrality  may  be  maintained  with  regard 
to  the  two  belligerents. 

ble  les  nentres  d'nn  fardeaa  do  precautions  et  d^ine  responsabilit^  qui  ddpasse  Pint^r^t 
quMls  out  h  Tester  daus  la  neutrality,  on  les  forcera  h  prendre  une  part  active  ]!i  la 
guerre;  au  lieu  d'uno  conveuable  inaction,  on  aura  une  augmeutatiou  d^hostilit^s.  II 
u'y  aura  plus  de  medii  entre  les  combattants ;  les  ddsastres  de  la  guerre  se  uinltiplierout, 
et  le  r61e  de  m<5diatcurB,  que  les  neutres  out  souvent  entrepris  et  conduit  ii  bonne  fin, 
sera  efface  ^  jamais. 

Pla^ous-nous  done  h  ce  point  de  vuo  qui  puisse  engager  les  neutres  et  les  belligdrants 
$k  se  respecter  mutuellement.  Prenons  pour  base  les  deux  conditions  de  neutrality 
telles  qu'elles  sout  posdes  par  le  docteur  L.  Gessner,  c'est-^-dire  que — 

Les  conditions  de  la  neutrality  sont : 

1.  Qu'on  ne  prenne  absolument  aucune  part  ^  la  guerre  et  qu^on  s'abstienne  de  tout 
ce  qui  pourrait  procurer  un  avantage  ^  Tune  des  parties  belligdrantes. 

2.  Qu'on  ne  tol^re  sur  le  territoire  ueutre  aucune  ho8tilit<S  immediate  d'une  partie 
contre  Tautre. 

Quant  h  la  mesure  de  Vactivit<S  daus  raccomplissement  des  devoirs  du  neutre,  je  crois 
qu'il  serait  h  propos  d^dtablir  la  formule  suivante : 

Qn'elle  doit  6tre  en  raison  directe  des  dangers  r^els  que  le  bellig<^Tant  pent  courir 
par  le  fait  on  la  toldrauce  du  neutre,  et,  en  raison  inverse,  des  moyens  directs  que  le  bel- 
iigdraut  pent  avoir  d'dviter  ces  dangers. 

Cette  formule  nous  conduit  ^  r^joudre  la  question,  si  souvent  ddbattue  dans  les  docu- 
ments produits,  de  Tinitiative  ^  prendre  par  le  neutre  au  profit  du  belligdrant  pour 
sauvegarder  sa  neutrality. 

L^  oil  les  conditions  ordinares  du  pays,  on  des  circonstances  particuli^res  survenaes 
sur  le  teriitolre  du  neutre,  constituent  nu  danger  sp(5cial  pour  le  belligi^rant  qui  ue 
pent  avoir  des  moyens  directs  de  s'y  soustraire,  le  neutre  est  tenu  d'employer  son 
initiative  atin  que  Tdtat  de  neutraliti^  se  maintienne  b,  regard  des  deux  belligdrants. 

*  "  The  Law  of  Neutrality  at  Sea,"  Berlin,  1865,  p.  22. 

.,,...  by  Google 
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This  initiative  may  be  taken  either  on  account  of  a  flagrant  case  of 
some  enterprise  of  one  of  the  belligerents  against  the  other,  or  on  the 
application  of  the  belligerent  denouncing  a  fact  or  a  series  of  fact«  which 
would  constitute  a  violation  of  neutrality  in  regard  to  him,t.  «.,  which 
would  improve  the  position  of  one  belligerent  to  the  detriment  of  the 
other. 

It  does  not  appear  that  the  neutral  could  in  such  case  release  himself 
from  resi>onsibility  by  requiring  the  belligerent  to  furnish  him  with  evi- 
dence sufficient  to  institute  regular  proceedings  before  the  courts.  This 
would  be  to  reduce  the  belligerent  to  the  condition  of  a  mere  subject  of 
the  government  of  the  country.  The  law  of  nations  is  not  contented 
with  these  narrow  measures  of  precaution  ;  it  requires  a  larger  measure 
of  assistance.  This  is  demanded  not  only  by  the  comitas  inter  genteSj 
but  also  by  the  real  necessity  which  nations  are  under  to  lend  reciprocal 
aid  and  ])rotection  in  order  to  maintain  their  independence  and  guaran- 
tee their  security. 

The  greater,  then,  the  actual  danger  to  the  belligerent  on  the  territory 
of  the  neutral,  the  more  is  the  latter  bound  to  watch  over  his  neutrality 
and  to  prevent  its  being  violated  to  the  profit  of  either  of  the  belliger- 
ents. 

The  matter  appears  under  a  somewhat  different  light  when  the  bellig- 
erent can,  of  himself,  by  the  employment  of  his  forces,  hold  his  enemy 
in  check,  even  on  the  neutral  territory.  This  case  presents  itself  in  par- 
ticular when  the  geographical  position  of  a  state  is  sufficient  of  itself 
to  secure  the  means  of  promptly  repressing  any  enterprise  prepared  on 
the  neutral  territory.  Under  such  circumstances  the  neutral  would  no 
longer  be  bound  to  assume  an  initiative  which  would  have  no  object.  He 
couhl  not,  however,  from  considerations  of  self-respect,  allow  his  neu- 
trality to  be  violated,  and  he  would  be  bound  to  comply  with  any  just 
demand  which  might  be  addressed  to  him,  in  order  to  avoid  any  kind  of 
connivance  with  one  or  other  of  the  belligerents. 

If  from  abstract  principles  we  pass  to  the  consideration  of  the  particular 
facts  for  which  the  United  States  hold  that  Great  Britain  is  responsible, 

Cette  initiative  pent  6tre  mise  en  monveinent,  soit  par  uu  cas  flagrant  de  qnelque 
entrepriae  de  Tun  des  beUig^ranta  centre  I'autre,  suit  sur  PinBtance  (In  bellig^raut  qni 
d<5nonee  nn  fait  on  nne  s^rie  de  faits  qui  violeraient  h  son  ^gard  les  regies  de  la  neu- 
tralit<5 — eVst-ii-dire,  qui  rendraieut  uieillenre  la  position  d'nu  belligdrant  au  detriment 
deceUe  de  Tantre. 

II  ne  paralr  pas  qne  le  neutre  pninse^  dans  pareil  cas,  se  d^cbarger  de  sa  responsabi- 
lit^  en  exigeant  dn  bellig^rant  quMl  liii  fonrnisse  les  prenves  stiffisantes  i>onr  iustituer 
tine  proc<5dure  regnli^re  devaut  les  tiibunanx.  Ce  serait  rdduire  le  bellig^rant  ti  la 
condition  d^nn  simple  sujet  dn  gonvernetneiit  du  pays.  Le  droit  des  gens  ne  se  eontente 
pas  de  ces  <5troites  niesures  de  pr6cauti«MiH :  il  lui  faut  plus  de  largenr  d'assistance.  Ce 
n'est  pas  seulenient  la  camitas  inUr  genies  qni  la  r<Sclame,  c'est  le  besoin  r(^el  qn'ont  les 
nations  de  se  prf^ter  r^ciproquement  aitle  et  protection  pour  maintenir  leur  iuddpen- 
dance  et  garantir  lenr  s^curit^. 

Plus  done  il  y  aura  pour  le  bellig^rant  de  dangers  r^els  sur  le  territoire  du  neutre, 
plus  eelui-ci  sera  tenu  de  veiller  sur  sa  neutrality,  en  emp^chant  qu'elle  ne  scut  viol6e 
au  protit  de  Tun  on  de  Pantre  des  beUig^rants. 

La  cbose  se  preseute  un  pen  diff<6rfnin»ent  lorsqne  le  belligdrant  pent,  h  lui  seul,  par 
Teinploi  de  ses  forces,  tenir  en  ^cbee  stm  ennenii,  nidmo  sur  le  territoire  neutre.  Ce  cas 
86  pr^sente  surtont  lorsque  la  po8iii«»u  g<5ngraphique  d*un  €U\t  suftit  d'elle-nidme  h 
assurer  les  moyeus  de  r^primerpronipteiii«'Ut  touteentreprise  pr^par^e  sur  le  territoire 
neutre.  Dans  ces  circonstances  le  nentie  ne  serait  plus  tenu  de  prendre  nne  initiative 
qui  serait  sans  objet.  II  ne  pourra  pas  cept'iidant  toldrer,  par  respect  pour  ]ni-ni6nie, 
qu'ou  viole  sa  neutrality,  et  il  sera  tenu  de  d<St<^rer  h  toute  Juste  demande  quNrn  lui 
adresserait  d'^viter  toute  esp^ce  de  connivence  avec  Pun  ou  I'autre  des  bellig^rants. 

Si  des  principes  abstraits  nous  passons  h  la  consideration  des  faits  particnliers  sur 
lesquels  les  £tats-UDis  croient  que  la  r*  sponsabilit^  de  I'Angleterre  est  engag6e,  nous 
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we  must  commence  by  discussing  the  construction  of  sbipa,  and  thecir- 
cumstances  under  which  such  construction  took  place.  Indeed,  the  fact 
of  the  construction  of  the  vessels,  of  their  armament  and  equipment, 
and  of  the  export  of  arms,  assumes  a  different  aspect  according  to  the 
circumstances  of  the  time,  the  persons,  and  the  localities  in  which  it 
occurred.  If  the  government  on  whose  territory  the  acts  take  place  is 
aware  of  a  permanent  state  of  affairs,  leading  to  a  decided  probability 
that  such  construction,  armaments,  and  exports  will  be  effected  with  the 
object  of  assisting  the  designs  of  a  belligerent,  the  duty  of  vigilance  on 
the  part  of  the  government  becomes  more  pressing,  and  exists  toagreater 
extent. 

British  unfriendliness. 

The  British  goveniraent  was  fully  informed  that  the  confederates  had 
established  in  England  a  branch  of  their  means  of  attack  and 
Bniuh  unfneMarme«.  ^j^^^j^g^  agaiust  thc  Uuited  States.  Commission<*rs  represent- 
ing the  government  of  Richmond  were  domiciled  in  London,  and  had  put 
themselves  in  communication  with  the  English  government.  Lord  Russell 
had  received  these  confederate  representatives  in  an  unofficial  way.  The 
first  visit  took  place  on  the  11th  of  May,  1861,  that  is  to  say,  three  days 
before  the  Queen's  proclamation  of  neutrality,  and  four  days  before  Mr. 
Adams  arrived  in  London  as  the  minister  of  the  United  States;  and 
further,  the  English  government  could  not  but  know  that  great  commer- 
cial houses  were  managing  the  int-erests  of  the  confederates  at  Liver- 
pool, a  town  which  from  that  time  was  very  openly  pronounced  in  favor 
of  the  South.  In  Parliament  itself  opinions  were  before  long  openly 
expressed  in  favor  of  the  insurgents.  The  Queen's  ministers  themselves 
did  not  disguise  that,  in  their  opinion,  it  would  be  very  difficult  for  the 
American  Union  to  re-establish  itself  as  before.  Then,  strange  to  say, 
the  most  influential  members  of  the  House  of  Commons  were  seen  to 
detach  themselves,  on  this  question,  from  the  ministry  of  which  they 
had  been  the  powerful  supporters.  The  voice  of  Mr.  Cobden  and  that 
of  Mr.  Bright  were  raised  in  favor  of  the  United  States.     The  Ameri- 


devons  d'abord  parler  de  la  construction  des  navires  et  des  circonstances  an  milieu 
desquelles  ces  constructions  eurent  lieu.  Le  fait,  en  eftet,  de  la  construction  des  vais- 
seaux,  de  leur  ariuenient  et  6quipenieut,  de  I'exportation  des  armes  de  jjfuerre,  preud 
un  aspect  diff<5rcnt,  selon  les  circonstances  des  temps,  des  personnes  et  des  lieuat  oil  il 
s'accoraplit.  Si  le  gouvernement  sur  le  territoire  duquel  lefait  se  passe  a  couuaisaance 
d'un  <5tat  de  clioses  permanent,  auquel  vienue  se  rattacher  une  probability  marquee 
que  de  semblables  constructions,  armenients  et  exportations  se  fassent  dans  le  but  de 
servir  aux  projets  d*un  bellig^rant,  le  devoir  de  surveillance  de  la  part  de  ce  gouverne- 
ment devient  plus  <Stendu  et  plus  pressant. 

Le  gouvernement  britannique  6t*it  pleinement  inform^  que  les  conf«5d6r<5s  am6ri- 
cains  du  sud  avaient  ^tabli  en  Angle terre  comme  une  succursale  de  leurs  moyens 
d'attaque  et  de  defense  vis-^-vis  des  ^tats-Unis.  Un  comit6  de  repr^sentantsdu  gou- 
Ternement  de  Kichnioud  avait  ^t^  dtabli  k  Londres,  et  il  s'^tait  mis  en  rapport  avec  le 
gouvernement  anglais.  Lord  Russell  avait  re^u  les  d^l^gu^  des  conf^d^ri^s,  mais  sans 
caract^re  officiel.  La  premiere  visite  avait  en  lieu  le  11  mai  1861--c'est-^-<lire,  trois 
jours  avant  la  proclamation  de  neutralit<S  de  la  reine  et  quatre  jours  avaut  I'arriv^e  de 
M.  Adams  h  Londres  en  quality  de  ministre  des  fitats-Uuis.  Le  gouvernement  anglais 
ne  pouvait  pas  ignorer  non  plus  que  de  fortes  maisons  de  commerce  soignaieut  les  in- 
tdrfits  des  confdddrds  ^Liverpool,  ville  tr^s-pronouc^e  d^  lors  en  favbur  de  TAm^rique 
du  sud.  II  ne  tanla  pas  k  se  prononcer  en  plein  Parlement  une  opinion  tout  k  fait 
favorable  aux  insurg^s  du  sud.  Les  ministres  de  sa  Ma^j^t^  la  Reine,  enx-indmes,  ne 
dissimul^rent  point  que  dans  leur  mani^re  de  voir  il  ^tait  tr^s-difficile  quw  FL^nion 
am<Sricaine  ptlt  se  r<^tablir  telle  qn'elle  etait  anparavant.  Alors,  chose  Strange,  on  vit 
des  membres  les  plus  influents  de  la  Cbambre  des  communes  se  detacher,  sur  cette 
question,  du  minist^re,  dont  ils  avaient  6t6  de  puissants  anxiliaires.  La  voix  de  M. 
Cobden  et  celle  de  M.  Bright  se  flrent  entendre  en  farenr  des  £tat8-Unis.    Les  Am^ri- 
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cans  of  the  North  could  have  had  no  advocates  more  devoted  to  their 
cause,  and  they  did  not  fail  to  take  advantage  of  their  authority.  These 
great  movements  of  public  opinion  in  contrary  directions  formed  as  it 
were  an  atmosphere  of  agitation  which  ought  to  have  kept  the  British 
ministry  on  its  guard,  in  order  tliat  it  might  succeed  in  maintaining  per- 
fectly equal  relations  with  the  two  belligerent  parties. 

Let  us  now  tuni  from  these  nnnarks  on  the  facts  to  the  consideration 
of  the  special  law  of  the  question.  In  the  first  of  the  rules  laid  down 
in  Article  VI  of  the  treaty  of  Washington,  mention  is  made  of  the  due 
diligence  to  prevent  the  building,  equipment,  and  arming  of  vessels, 
which  a  government  is  bound  to  exercise,  when  it  has  reasonable  ground 
to  believe  that  this  building,  arming,  and  equipping  are  for  the  purpose 
of  furnishing  warlike  aid  to  one  of  the  belligerents. 

The  same  words  occur  again  in  the  third  rule,  while  they  are  want- 
ing in  the  second.  "  Why  soF  asked  Lord  Cairns  in  the  debate  on  the 
treaty  which  took  place  in  the  House  of  Lords  on  the  J  2th  June  of  last 
year.  It  seems  to  me  that  it  might  be  answered:  because,  in  the  case 
of  the  first  and  third  rules  there  is  room  for  investigations  of  persons 
and  circumstances  to  ascertain  the  facts  denounced,  whereas  the  second 
relates  to  a  series  of  evident  facts  on  which  no  inquiry  need  be  made  as 
regards  credibility. 

"  W^hat,^  continued  the  noble  lord,  "  is  the  standard  by  which  you  can 
measun^  due  diligence  f  Due  diligence,  by  itself,  means  nothing.  What 
is  due  diligence  with  one  man,  with  one  power,  is  not  due  diligence  with 
another  man,  with  a  greater  power.'' 

Due  diligence,  then,isdetermined,in  my  opinion,  asl  have  alreadysaid, 
by  the  relation  of  the  matter  to  the  obligation  imposed  by  law.  But  what 
is  the  measure  of  the  sufficient  reason  f  It  will  be  furnished  by  the  princi- 
ples of  the  law  of  nations,  and  the  character  of  the  circumstances.  And 
here,  not  to  leav<»  the  question  in  ambiguity,  I  will  examine  some  of  the 
propositions  contained  in  the  argumt'Ut  of  Her  Britannic  Majesty's 
counsel  on  the  first  of  the  points  mentioned  by  the  tribunal  in  its  reso- 


caiDB  du  nord  ne  pouvaient  avoir  d'avocats  plus  d^vonds  h  leur  cause,  et  ils  ne  man- 
qn^^ellt  pas  de  se  pr^valoir  de  leur  autoritd.  Ces  grands  raouvements  de  ropiniou 
pnblique  dans  des  sens  opposds  Tun  k  Pautre  formaient  coniuie  une  atmosphere  d'agita- 
tion,  qui  devait  tenir  6vt'\\\6  le  niinist^re  britanuique,  alin  de  pouvoir  se  maiutenir 
dans  des  rapports  parfaiteraent  ^gunx  avec  les  deux  parties  beUig^rantes. 

Parsons  raaintenant  de  ces  rpmaiques  sur  les  faits  h  des  considerations  sur  ce  droit 
sp^^cial.  Dans  la  premiere  des  regies  poshes  5.  Pttrticlo  VI  du  traits  de  Washington,  il 
est  parie  do  la  due  diligence  h  euipdcher  les  constructions,  dqniperoents  et  armonients 
de  vaisseaux  qu*an  goaveruement  est  tenn  de  d(5ployer  quand  il  a  un  "  retutonable 
ground "  de  croiro  que  ces  constructions,  armements  et  ^quipenients  out  pour  objut 
d'aider,  pour  Pusage  de  la  guerre,  nu  des  bellig^rants. 

LeB  mdmes  roots  se  retrouvent  dans  la  troisibme  r^gle ;  ils  manquent  danslaseconde. 
"  Ponrquoi  cela  f  demandait  Lord  Cairns  dans  la  discussion  sur  le  traits  susdit,  qui  eut 
lieu  dans  la  Chambre  de  pairs  le  12  juin  de  I'ann^e  derni^re.  II  me  semble  qu'ou 
pourrait  r^pondre :  c'est  parce  que  dans  les  cas  de  la  premiere  et  de  la  troisi^me  re^le 
il  y  a  lieu  4  des  investigations  de  personnes  et  de  choses  pour  certifier  les  faits  in- 
criming),  an  lieu  que  la  seconde  se  rapporte  k  une  s^rie  de  faits  ^vidents,  sur  lesquels  il 
n'y  a  pas  de  recherches  h  faire  en  matiere  de  credibility. 

"Quel  est  done  Vetalon,"  ponrsuivait  h  dire  le  noble  lord,  "d*apr^  lequel  vous 
pouvess  raesnrer  la  due  diligence  t  Due  diligence^  k  elle  seule,  ne  signifie  rien.  Ce  qui 
est  dite  diligence  avec  t«l  houime  et  tel  gouvernement  ne  Test  plus  avec  tel  autre 
horome,  tel  autre  gouvernement  nlus  puissant.'' 

La  due  diligence  se  determine  done,  h  mon  avis,  ainsi  que  jo  Tai  d^ji  dit,  par  le  rap- 
port des  choses  avec  Tobligatiou  impos^e  par  le  droit.  Mais  quelle  est  la  mesure  de  la 
raison  suffieantet  Ce  sotit  les  principes  du  droit  des  gens  et  la  qualite  des  circonstances 
qai  nous  la  donneront.  £t  ici,  pour  ne  pas  rester  dausle  vague,  j'examinerai  quelques- 
unes  des  propositions  contenues  dans  Fargument  du  conseil  de  sa  Majesty  britannique 
sur  le  premier  des  points  indiqu^s  par  le  tribunal  dans  son  arrdte  du  24  juiUet.    Je  ne 
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lution  of  the  24th  July.  I  will  be  guided  by  my  own  views  only,  while 
rendering  full  justice  to  the  subtlety  of  reasoning,  and  to  the  wealth  of 
learning  displayed  by  the  illustrious  advocate  who  ha«  drawn  up  this 
document,  worthy  of  being*  placed  in  the  same  rank  with  the  equally 
remarkable  papers  which  have  emanated  from  the  pen  of  the  counsel  of 
the  American  Government. 

I  re<ad,  at  page  4  of  this  argument,  that  the  case  of  a  vessel  which 
leaves  the  neutral  country  unarmed  is  entirely  different  from  that  of  an 
armed  vessel,  sold  to  a  belligerent  within  neutral  territory,  which  leaves 
that  territory  fully  capable  of  offense  aud  defense,  under  the  control  of 
the  belligerent  purchaser;  that  departure  of  the  former  vessel  is  no 
operation  of  war ;  that  she  is  guilty  of  no  violation  of  territory,  of  no 
hostile  act. 

It  seems  to  me  that,  when  a  vessel  has  been  built  and  fitted  out  for 
war,  there  are  strong  reasons  for  believing  that  it  has  been  purchased 
for  the  service  of  a  belligerent,  and  that  it  will  suddenly  go  to  sea. 
There  are  strong  grounds  for  supposing  that,  at  a  short  distance  from 
the  territorial  waters,  arms  and  munitions  will  be  brought  to  that  ves- 
sel, fittings  made  to  measure.  It  is  exactly  the  cjise,  to  use  an  expres- 
sion of  Sir  Boundell  Palmer,  as  reported  in  his  speech  in  the  House  of 
Commons  on  the  13th  May,  1864,  to  act  upon  suspicion,  or  upon  moral  be- 
lief going  beyond  suspicion.  The  fraud  is  too  easily  perpetrated  not  to  be 
presumed  upon  its'  face.  All  that  is  necessary  to  complete  it  is  that 
arms  and  engines  of  war  of  every  kind  should  l>e  shipped  on  board  a 
vessel  strictly  mercantile,  and  that  this  vessel  should  meet  the  other  on 
the  high  sea8,  or  in  neutral  waters  different  from  those  of  the  territory 
from  which  she  originally  started.  It  is  the  story  of  the  Prince  Alfred, 
the  Laurel,  the  Alar,  the  Agrippina,  and  the  Bahama,  of  all  these  com- 
binations, which  cannot,  in  my  opinion,  in  any  way  diminish  the  respon- 
sibility incurred  by  the  Alabama,  the  Florida^  the  Shenandoah,  the 
Georgia,  &c. 

These  evasions  by  fragments,  this  complication  of  different  forms  of 
action  with  one  identical  object,  should  not  mislead  the  mind  of  the 

iii«  ]ai88tirai  guider  que  par  mes  proprea  vue8,tonteu  reDclant  pleine  et  eoti^re  jnstice 
^  la  tiuesse  des  observatious  ct  ^  la  ricbesse  de  la  doctriDe  de  I'illustre  jiiriscousnlte 
r<5dactenr  de  cette  pi^ce  digne  d'etre  luise  sur  une  in^me  ligue  avec  lea  autres  ^gale- 
ment  remarqnables  sortieH  de  la  plume  de8  conseils  dn  gouverDement  amdricaiu. 

Je  lis,  k  la  page  4  de  cet  argoiiieiit^que  le  cas  d*un  uavire  qui  qnitte  le  pays  neutre 
sans  armenienC  est  tout  ^  fait  diHiSreot  du  cas  d*uu  navire  qui,  arm^  eu  guerre,  veudn  k 


neutre,  ni  d'aucuu  acte  hostile. 

II  nje  paralt  que  lor8qu^lD  vaisseao  a  ^t^  con«truit  et  pr^par^  pour  la  guerre,  qu'il 
y  a  de  fortes  raisons  de  croire  qu'il  est  achetd  pour  le  couipte  d^uu  belligdraut  et  quMl 
va  soudain  preudre  la  mer.  II  y  a  bien  des  luotifs  de  supposer  qu'^  peu  de  distance  des 
eaux  t-erritoriales  on  apport«ra4  ce  vaisseau  des  amies  et  des  munitions,  des  v^temeuts 
h  sa  taille.  C'est  bieu  le  cas  de  se  servir  d'uue  phraae  de  Sir  Roundell  Palmer — "  to  act 
upon  9U8pidony  or  upon  moral  belief  going  beyond  suspicion^' — qu'on  lit  dans  son  discours  4 
la  Cbambre  des  communes  le  13  Mai  1864.  La  fraude  est  trop  ficile  pour  qu*elle  ne 
doive  pas^tre  pr^um^e.  Ilsuffira  de  charger  sur  uu  vaisseau,  strictement  de  commerce, 
des  amies  et  des  engius  de  guerre  de  toute  sorte,  et  que  ce  vaisseau  rejoigue  le  premier 


oandoah,  le  Georgia,  <&c. 

Ces  Evasions  par  fragments,  cette  complication  de  formes  d'action  diffi^rentes,  dans  un 
int'^t  identique,  ne  doivent  point  fourvoyer  Pesprit  du  juge.    Un  vaisseau  tout  pr^- 
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judge.  A  vessel,  thoroughly  fitted  out  for  war,  leaves  the  shores  upon 
which  it  has  been  built  without  receiving  it«  armament;  a  simple  mer- 
chant-vessel is  charged  with  the  transport  of  its  armament;  the  pla<5e 
of  meeting  is  fixed,  and  there  the  arming  of  the  vessel  is  completed. 
The  trick  is  done.  But  the  judge  cannot  allow  his  reason  and  conscience 
to  be  led  astray  by  such  stratagems.  On  the  contrary,  the  maneuver 
will  only  demonstrate  more  clearly  the  criminality  of  both  vessels. 

I  return,  then,'  to  what  was  said  by  Sir  Robert  Peel  in  a  memorable 
si>eech  delivered  in  the  House  of  Commons  on  the  28th  April,  1830.  *'  If 
the  troops  were  on  board  one  vessel  and  their  arms  in  another,  did  that 
make  any  difference?"  and  I  do  not  hesitate  to  say  that  if  the  vessel 
was  fitted  out  for  war  and  ready  to  receive  her  armament,  and  her  arms 
were  on  board  another  vessel,  it  made  no  difference. 

I  confess  that  I  do  not  quite  understand  the  true  meaning  of  what  I 
read  at  page  6 :  *'  With  respect  to  the  three  rules^^  (thos5  laid  down  by 
Article  VI  of  the  treaty  of  Washington,)  ^Ht  is  important  to  observe  that 
no  one  of  them  pretends  tliat  it  is  the  duty  of  a  neutral  government  to  prevent^ 
under  all  circumstances  whatever ^  the  acts  against  which  they  are  directed.^^ 
If  such  is  not  the  duty  of  a  government,  the  cases  in  which  it  is  neces- 
sary to  observe  them,  and  those  in  which  it  \s  not,  should  have  been 
specified.  The  intention  of  making  general  the  observance  of  these 
rules  seems  to  me  to  be  explicit.  The  solemn  words,. "  a  neutral  govern- 
ment is  boundj^'  and  the  final  clause  of  this  article,  not  less  solemn,  that 
the  high  contracting  parties  engage  not  only  to  observe  these  rules  as 
between  themselves,  for  the  future,  but  also  to  bring  them  to  the  knowl- 
edge of  other  maritime  powers,  and  to  invite  them  to  accede  to  them^ 
prove  this  incontrovertibly. 

How,  then,  can  we  suppose  that  there  exist  circumstances,  foreseen 
and  admitted  by  the  high  contracting  parties,  in  which  these  rules  are 
not  obligatory,  unless  such  circumstances  are  expressly  mentioned  I 

Undoubtedly  it  is  necessary  that  a  case  for  the  application  of  these 
rules  should  be  made  out  regularly,  and  based  on  suificient  grounds;. 

par6  poor  la  guerre  quitte,  sans  recevoir  son  armement,  les  plages  sur  lesquelles  il  a 
^t^  constmit ;  nn  vaisseau  tout  simplement  de  commerce  se  charge  de  transporter 
Tarmenent;  le  lieu  du  rendez-vous  est  fix€,  1^  se  complete  Parmemeut  en  guerre  du 
vaisseau.  Le  tour  est  fait.  Mais  la  raison  et  la  conscience  du  juge  ne  peuveut  se  laisser 
^prendre  k  ces  ruses.  Bien  au  contraire,  ce  manage  ne  servira  qu'&  mieux  faire  ressortir 
la  culpability  des  deux  vaisseaux. 

J'en  reviens  done  k  ce  que  disait  Sir  Robert  Peel  dans  un  memorable  discours  pro- 
nonc6  k  la  Cbambre  des  communes  le  28  avril  1830:  "Si  les  troupes  ^taient  sur  un 
yaissean  et  lee  armes  sur  un  autre,  cela  faisait-il  uue  difference?''  Et  je  n'b^site  point 
k  dire,  si  le  vaisseau  ^tait  appareill^  pour  la  guerre  et  pr6t  k  recevoir  Tarmement,  et 
les  armes  ^taient  sur  un  autre  navire,  cela  ne  faisait  aucune  diff^ence. 

J'avoue  que  je  ne  me  rends  pas  bien  compte  de  la  veritable  poct^e  de  oe  que  je  lis  k 
la  page  6:  "jPour  ce  qui  conceme  oes  trois  rhgleSy^  (celles  Stabiles  par  Particle  VI  du 
traits  de  Washington,)  "t2  est  important  de  remarquer  qu^aucune  d^elles  ne  pretend  quHl  soit 
du  devoir  <f  un  gouvemement  neutre  d'empScherj  dans  tons  lee  cae,  les  actes  contre  lesqueU  elles 
sont  r4dig6es.^  Si  tel  n'est  pas  le  devoir  d'un  gouvemement,  on  aurait  dtl  specifier  les 
cas  oh  il  etait  n^cessaire  de  les  observer  et  ceux  oil  il  ne  P^tait  pasw  LMnt»iution  de 
g^n^raliser  Pobservance  de  ces  regies  me  paralt  formelle.  Les  mots  solennels— ^^  a  neur 
tral  government  is  hound^'—et  la  clause  finale  de  cet  article,  non  moins  solennelle,  que 
les  haates  parties  contractantes  s'engagent,  non-seulement  k  observer  cea  regies  entre 
elles  dans  Pavenir,  mais  encore  k  les  porter  k  lacounaissancedes  autres  puissances  marl- 
times  et  k  les  inviter  k  y  acc^er,  le  prouvent  k  Pdvldence. 

Comment  done  ponrrions-nous  sapposer  qu'U  existe  des  circonstanoes  pr^vues  et 
avoa^es  par  les  bautes  parties  contractantes  oh  ces  regies  n'obligent  pas,  sans  qu'ou 
en  ait  fait  mention  expresse  f 

Certes,  il  faut  que  le  cas  d'application  de  ces  regies  soit  determine  r^gnliibrement  et 
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but  when  this  is  established,  the  rules  must  have  full  and  unrestricted 
operation. 

These  rules,  according  to  the  manner  in  which  they  are  laid  down, 
constitute  an  obligation  based  on  the  general  law  of  nations,  and  it 
would  be  to  change  their  nature,  to  destroy  their  effect  completely,  to 
admit,  as  is  contended  in  the  argument  of  Her  Britannic  Majesty's  coun- 
sel, that  the  measure  of  due  diligence  to  be  excAised  must  be  drawn 
from  the  rules  and  principles  of  legislation  peculiar  to  each  of  the  con- 
tracting parties  J  that  is  to  say,  that  the  generality  and  breadth  of  the 
rule  may  be  limited  by  the  municipal  law. 

No,  assuredly,  such  could  not  have  been  the  intention  of  the  high 
contracting  parties  in  framing  the  sixth  article.  England  has  declared, 
if  is  true,  that  she  could  not  assent  to  the  foregoing  rules  as  a  statement 
of  principles  of  international  law  which  were  in  force  at  the  time  when 
the  claims  mentioned  in  Article  I  arose;  this  is  a  simple  retrospective 
question  of  the  sense  and  interpretation  of  the  law.  But  from  the 
moment  when  England,  with  the  view  of  strengthening  the  friendly 
relations  between  the  two  countries,  and  of  making  satisfactory  provis- 
ion for  the  future,  consents  that  these  rules  should  be  binding  for  the 
past  also,  she  must  consider  them  as  provisions  of  the  general  law  of 
nations,  conventional,  if  you  please,  but  superior  to  any  provision  of 
municipal  law.  It  is  not,  in  my  opinion,  to  strain  the  nature  of  interna- 
tional law,  to  require  that  it  should  be  applied  without  any  admixture 
>of  political  interests  by  the  powers  who  have  accepted  it.  I  agree  that 
,  we  cannot  require  the  execution  of  what  is  actually  impossible.  That 
is  a  case  of  controlling  force;  ad  impossibile  nemo  tenetur.  But  I  refuse 
to  recognize  the  political  impossibility  appealed  to  in  the  argument  of 
Her  Britannic  Majesty's  counsel.  Nothing  can  be  more  elastic  than 
rthese  words;  it  would  be  to  abandon  this  vital  part  of  the  treaty  to  the 
currents  of  temporary  interests,  of  the  accidents  of  the  moment.  It 
would  be  said :  Yes,  I  consented  to  lay  down  the  rule,  but  I  have  not 
the  means  of  carrying  it  out;  so  much  the  worse  for  the  rule. 

.  avec  nne  raisen  suffisante ;  mais,  cela  pos^,  lea  regies  doivent  op^rer  de  plein  droit, 
et  sans  ancnne  reetriction. 

Ces  r^);Ie8,  de  la  fa^oD  dont  elles  sont  ^tablies,  constitnent  une  obligation  fond^  sor 
lo  droit  dcs  gous  g^u^ral ;  et  ce  serait  en  changer  la  nature,  en  d6truire  conipl^tement 
I'eftet  que  d'adniettre,  aiusi  que  le  voudrait  Vargument  du  conscil  de  sa  Majesty  britan- 
nique,  que  la  mesure  des  dues  diligences  h  employer,  il  faut  la  d^river  des  regies  et 
des  principes  de  la  legislation  propre  h,  cliacnne  des  parties  contractantes — cVst-jV-dire 
que  la  g^n^ralite  et  la  grandeur  de  la  regie  ponrront  6tre  soumises  a  des  limitations 
par  la  loi  municipale. 

Non,  pour  sftr,  telle  n'a  pu  6tre  Tintention  des  bautes  parties  contract  antes  en 
r^digeant  Particle  VI.  L'Angleterre  a  ddclar^,  il  %st  vrai,  qu*elle  n^entendait  point  ad- 
mettre  que  les  regies  pr<Scit<5e8  eussent  le  caractr^e  de  principes  de  droit  international 
en  vigueur  k  r<5poque  oti  les  rdclamations  <5nonc6es  h,  rarticle  I  du  traitd  prirent  nais- 
sance;  c^est  lit  une  simple  question  retrospective  dMntelligence  et  d'interpretation 
de  droit.  Mais  du  moment  que  PAnglet^rre,  en  vue  de  ratfermir  les  rapports  d'amiti^ 
entre  les  deux  nations  et  de  pourvoir  d'uue  mani^re  satisfaivsante  aux  exigences 
de  I'avenir,  consent  h,  ce  que  ces  r^gles  fassent  autorite,  mCMn«  pour  le  passtS,  elle 
doit  les  considdror  comme  des  dispositions  de  droit  des  gens  gout  ral,  convent iounel  si 
I'ou  veut,  mais  supdrieur  ji  toute  disposition  de  droit  municipal.  Ce  n'est  pas,  ik  mou 
avis,  outrer  la  nature  du  droit  des  gens  que  d'exiger  quMl  soit  appliqud  sans  iu61ange 
d'interet  politique  par  les  puissances  qui  Font  accepts.  Je  suis  d'acconl  qu'on  ne 
puisse  pas  demander  qu'on  execute  des  choses  naturellement  impossibles;  cVst  le  cas  de 
•la  force  majeure:  ad  impossibile  nemo  tenetur.  Mais  je  me  refuse  h  reconnaltre  rtmpo89t' 
bilU^  politique  invoqude  dans  Vargument  du  conseil  de  sa  M^estd  britannique.  Rien 
n'est  plus  eiastiqne  que  ces  mots;  ce  serait  livrer  rex^cution  de  cette  partie  vitale  da 
traite  aux  courauts  des  int^rdts  temporaires,  des  accidents  du  moment.  On  dirait : 
Qui,  j'ai  cousenti  k  poser  la  r^gle,  mais  les  moyens  d'y  satisfaire  me  manquent ;  taut 
pis  pour  la  r^gle. 
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I  add,  in  conclusion,  that  there  is  no  ground  to  fear  that  the  applica- 
tion of  these  rules  can  go  so  far  as  to  violate  the  principles  on  which 
national  governments  rest.  The  nature  of  the  engagement  does  not 
reach  that  point.  It  is  very  possible  that  their  application  may  some- 
times embarrass  governments  in  their  political  conduct;  but  it  will 
more  often  prevent  disorders  capable  of  leading  to  misfortunes  which 
could  not  be  sufficiently  deplored. 

The  rules  of  the  sixth  article  of  the  treaty  of  Washington  are  des- 
tined to  become  principles  of  universal  law  for  the  mainteuauce  of  neu- 
trality. The  very  text  of  the  treaty  says  so,  and  Mr.  Gladstone  and 
Lord  Granville  have  always,  and  with  reason,  insisted  on  this  prospect- 
ive benefit  to  civilization.  In  order  to  realize  it,  the  several  govern- 
ments must  take  measures  to  obtain  fitting  powers  for  the  execution  of 
the  law.  As  regards  the  past,  there  have  been  great  discrepancies  on 
this  point  in  the  legislation  of  different  nations.  The  United  States, 
with  their  district  attorneys,  their  marshals,  and  organized  police  offi- 
cers, were  better  assisted  than  England  was,  with  its  customs  and 
excise  officers  only.  I  do  not  doubt  that  these  views  will  be  received, 
if  the  treaty  of  Washington  is  to  be  carried  out  in  earnest^  and  it  would 
be  a  great  misfortune  if  it  were  not. 

I  do  not  think  it  is  absolutely  necessary  for  our  purpose  to  discuss 
the  observations  which  have  been  made  respecting  different  quotations 
from  the  work  of  Sir  Eobert  Phillimore,  nor  to  dwell  on  the  compara- 
tive study  of  the  legislations  of  America  and  England  in  matters  of  neu- 
trality. This  may  be  more  useful  when  framing  regulations  to  be  made 
in  pursuance  of  Article  VI  of  the  treaty. 

It  is  to  be  hoped  that  this  process  of  rectifying  or  supplementing  the 
precautions  to  be  taken  in  order  to  insure  the  execution  of  the  treaty 
to  its  full  extent  will  not  be  delayed. 

We  have  witnessed  the  anxiety  of  England  to  modify  her  neutrality 
laws  on  the  breaking  out  of  the  war  in  1670  between  France  and  Ger- 
many. 


J'ajonte,  poar  en  finir,  quMl  n'y  a  pas  h  craindre  que  Papplication  de  ces  regies 
puisse  arriver  au  point  de  violer  les  principes  sur  lesqnels  reposent  lee  gouvernements 
uationaox.  La  natnre  de  Tengagomeut  ne  va  pas  jusqae  1^.  II  est  tr^possible  que 
cette  application  g^ne  quelquefois  les  goavernemento  dans  leur  ooudnite  politique,  luais 
elle  enip6chera  plus  souvent  des  d^sordres  capables  de  produire  des  malbenrs  qu'on  ne 
saurait  assez  d<?plorer. 

Les  r^gk•8  de  Tailicle  VI  du  traits  de  Washington  sont  destines  k  devenir  des 
principes  de  droit  comniun  pour  la  garantie  de  la  neutrality.  Le  texte*  mdnie  le  dit,  et 
M.  Gladstone  et  Lord  Granville  ont  toujonrs,  et  avec  raison,  insists  sur  cette  provision 
d*nn  bieufait  acquis  h  la  civilisation.  Pour  que  cela  se  r^lise,  il  faudra  que  les 
diffSrcnts  gouvernements  prennent  des  luesures  afiu  d'avoir  les  moyens  convenables 
pour  ex^uter  la  loi.  Pour  le  passd,  il  y  avait  de  grandes  vari6t6s  en  cette  mati^re 
dans  la  Idgislatiou  des  diif^rents  peuples.  Les  £tats-Unis,  avec  leurs  attorneys  de  dis- 
trict, leurs  mardcbaux,  offlciers  de  police  organis^e^  ^taient  mieux  assists  q^ue  TAuffle- 
terre,  avec  ses  senls  employ^  de  la  douane  et  de  Paccise.  Je  ne  doute  point  que  Ton 
n^entre  dans  ces  vues,  si  Tex^cution  du  traits  de  Wasbiugton  doit  6tre  cnose  serieuse ; 
el  ce  scrait  un  grand  nialheor  s'll  ne  F^tait  pas. 

Je  ponse  qn'il  n'est  point  absolumeut  u^cessaire  pour  notre  ^tnde  de  discuter  les  ob- 
servations qu'on  a  faites  toucbant  difii^rentes  citations  du  li vre  de  Sir  Robert  Pbillimore, 
ni  de  nous  arrdter  sur  T^tude  des  legislations  corapar^es  d'Ain^riqne  et  d'Angleterre  en 
f;^t  de  neutrality.  Cela  iK>urra  mieux  seovir  quand  on  travaillera  aux  r^glements  k 
faire  d^pendanmient  de  I'article  VI  du  traits. 

II  est  ^  esp^rer  que  cette  rectification,  ou  ce  supplement  de  precautions  h  prendre 
pour  aslurer  ^execution  du  traits  dans  toute  sou  etendue,  ne  se  fera  point  attendre. 

Nous  avons  vu  la  sollicitude  de  I'Angleterre  h  modifier  ses  lots  sur  la  neutrality  ^ 
rouverture  de  la  guerre,  en  1870,  eUtre  la  France  et  PAllemagne. 
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Why  should  we  not  hope  for  eqnal  anxiety  now  to  conform  to  the  let- 
ter and  spirit  of  the  treaty  of  Washington  f 

I  come  to  the  application  of  the  considerations  I  have  put  forward. 
It  results  from  this,  according  to  my  views,  that  the  Elnglish  govern- 
ment found  itself,  during  the  first  years  of  the  war  of  secession,  in  the 
midst  of  circumstances  which  could  not  but  have  an  influence,  if  not 
directly  upon  itself,  at  least  upon  a  part  of  the  population  subject  to  the 
British  Crown.  No  government  is  safe  against  certain  waves  of  pub- 
lic opiuion  which  it  cannot  master  at,  its  will.  I  am  far  from  thinking 
that  the  animus  of  the  English  government  was  hostile  to  the  Federal 
Government  during  the  war. 

Yet  there  were  grave  dangers  for  the  United  States  in  Great  Britain 
and  her  colonies  which  theVe  were  no  direct  means  for  averting.  Eng- 
land, therefore,  should  have  fulfilled  her  duties  as  a  neutral  by  the  ex- 
ercise of  a  diligence  equal  to  the  gravity  of  the  danger.  I  need 
only  here  repeat  a  passage  from  a  report  of  the  law-officers  of 
Her  Britannic  Majesty,  given  in  reply  to  a  request  of  Lord  Rus- 
sell, on  the  12th  December,  1863.  Speaking  on  the  subject  of  the 
Georgia,  the  law-officers  observe  that  the  facts  resulting  from  the  depo- 
sitions received  funiish  additional  grounds  to  those  already  existing  for 
strong  remonstrance  to  the  confederate  government  on  account  of  the  sys- 
tematic violation  of  British  neutrality  by  their  agents  in  British  territory. 
(British  Appendix,  vol.  i,  p.  440.) 

It  cannot  be  denied  that  there  were  moments  when  its  watchfulness 
seemed  to  fail,  and  when  feebleness  in  certain  branches  of  the  public 
service  resulted  in  great  detriment  to  the  United  States.  The  con- 
sequences of  such  feebleness  can  be  no  other  thau  a  reparation  for  the 
damages  suffered.  Earl  Kussell  writes  to  Lord  Lyons,  in  a  letter  of  the 
27th  March,  1868,  that  **  he  had  said  to  Mr.  Adams  that  the  cabinet 
were  of  opinion  that  the  law  was  sufficient,  but  that  legal  evidence  could 
not  always  be  procured.  That  the  British  government  had  done  every- 
thing in  its  power  to  execute  the  law;  but  that  he  admitted  that  the 

Pourqaoi  ne  pas  esp^rer  qu'on  sera  empress^  aujoard'hui  k  se  coDformer  4  hi  lettre  et 
Ik  I'esprit  des  stipulations  de  Washingtou  T 

J'en  viens  k  rapplication  des  considerations  que  j'ai  faites.  II  rdsulte  h  mes  yens 
que  le  gouvememeut  anglais  s'est  trouv^,  peudant  les  premieres  ann^cs  de  la  guerre 
de  la  secession,  au  milieu  de  circonstances  qui  n'ont  pu  qu'avotr  une  influence,  si  ce 
n'est  directment  sur  lui,  du  moins  sur  une  partie  des  populations  soumises  k  la  couronne 
d'Angleterre.  Nul  gouvemement  n'est  k  Tabri  de  certaines  secousses  de  ^opinion  pu- 
blique,  quMl  n'est  pas  libre  de  maltriser  k  son  gr^.  Je  snis  loin  de  pensor  que  Vanimus 
du  gouyernement  anglais  ait  ^t^  hostile  pendant  cette  guerre  an  Gouvernement  f<^ 
d6ral. 

Cependant,  11  existait  de  graves  dangers  en  Angleterre  et  dans  ses  colonies  pour  les 
!lStats-Unis,  qui  n'avaient  aucun  moyen  direct  de  les  conjurer.  II  faillait  done  que 
TAngleterre  mlt,  k  garder  les  devoirs  de  la  neutrality,  une  diligence  corre8i>ondante  k 
la  gravity  de  ces  dangers.  II  me  suffit  de  rappeler  ici  un  passage  d'une  consultation 
des  conseillers  Mgaux  de  sa  Majesty  britaunique,  ^mise,  sur  I'invitation  de  Lord  Rus- 
sell, le  12  d^cembre  1863.  Parlant  an  sujet  du  Georgia,  ces  conseillers  observaient 
que  les  faits  r^ultant  de  depositions  revues  ^^foumisaaieni  des  raUons  d,  ajouier  d,  cellea-qui 
existaient  d^fd pour  adresser  de  vivea  remonirances  au  gouvemement  confSd^r^y  Apropos  de  la 
violation  ayatmali^  de  la  neutrality  anglaieej  oummise  par  ses  agents  sur  le  territoire  hritan- 
nique,"    (Appeudice  britannique,  vol.  i,  p.  440.) 

On  ne  saurait  nier  toutefois  qu'il  y  eut  des  moments  oh.  la  riguenr  de  surveillance 
pariit  faiblir.  De  1^  des  defaillances  dans  certaines  parties  du  service  public,  qui  ont 
toume  an  grand  d^savantage  des  J^tats-Uuis,  et  la  consequence  de  ces  defaiUances  ne 
pent  6tre  autre  qu'une  reparation  de  dommages  soufferts.  Le  Comte  RussAl  ecrit  k 
Lord  Lyons,  dans  une  lettre  du  27  mars  lti63,  qu'il  ^*avait  dit  k  M.  Adams  que  le  cabi- 
net etait  d'opinion  que  la  loi  suffisait,  mais  qu'on  n'avait  pas  pu  toqjours  apporter  des 
preuves  legales;  que  le  gouvemement  de  la  Grande-Bretague  i^vait  fait  tout  ce  qui 
etait  en  son  ponvoir  poor  executer  la  loi;  mais  qu'il  j^f^ip^i^gail,  QM^  1^  oas  de 
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cases  of  the  Alabama  and  Oreto  were  a  scandal^  and  in  some  degree  a 
reproach^  to  the  Britsh  laws.^ 

Subsequently,  at  the  very  moment  when  he  made  the  motion  praying 
the  Queen  to  refuse  to  ratify  the  treaty  of  Washington,  Earl  liussell 
candidly  admitted  that  the  Queen's  proclamation  of  May  13,  1861,  en- 
joining neutrality  in  the  unfortunate  civil  war  in  North  America,  had 
several  times  been  practically  set  at  naught  on  British  territory  by  the 
acts  of  parties. 

The  obstacles  which,  at  the  moment  when  the  letter  which  I  have  just 
quoted  was  written,  fettered  the  action  of  the  British  government,  no 
longer  exist,  thanks  to  the  liberal  principles  imposed  by  Article  VI  of 
the  treaty  of  Washington ;  but  the  consequences  of  the  acts  which  Earl 
Enssell  so  candidly  and  so  energetically  condemned,  still  exist;  and  it  is 
to  the  reparation  of  these  damages  in  a  just  measure,  and  based  always  on 
sufficient  grounds,  that  the  decisions  of  the  tribunal  of  arbitration  should 
tend. 

I  will  dilate  no  further  on  this  point.  As  to  the  disposition  which 
should  prevail  to  make  pro\ision  for  the  future,  I  need  only  cite  the 
British  foreign-enlistment  act,  passed  .on  the  9th  August,  1870.  This 
act  shows  what  progress  has  been  made  in  the  means  for  preserving 
neutrality. 

The  three  rules  laid  down  in  Article  VI  of  the  treaty  appeared  to  the 
English  ministry  less  embarrassing  for  the  government  than  the  act  I 
have  just  alluded  to.  "  There  is  not  one  of  these  rules,"  said  Lord  Gran- 
ville in  the  House  of  Lords  on  the  12th  June,  1871,  "  which  is  not  com- 
pletely covered  by  that  act,  and  it  even  goes  further  than  they  do."  The 
retrospective  character  of  these  rules  forms  their  especial  character, 
which  governs  the  whole  question  submitted  to  the  decision  of  the 
arbitrators. 

n.— VESSELS  WHICH  HAVE  EECEIYED  COMMISSIONS. 

If  we  consult  the  most  esteemed  authors  on  public  international  law, 

TAlabama  et  de  TOreto  avalent  ^t^  an  soandale  et  en  quelqm  degr6  un  reproche  anx  lois 
aDglais^." 

Fills  tard,  au  moment  m^me  oU  il  faisait  la  motion  de  supplier  la  Reine  de  refoser  la 
ratification  da  traits  de  Washiagton,  le  Comte  Russell  avouait  loyalemeiit  que  la 
proclamation  de  la  Reine  du  13  mai  I86I,  enjoignant  la  neutrality  dans  la  malbeureuse 
guerre  civile  de  TAm^rique  du  Nord,  avait  ^t^  plusieurs  fois  pratiquement  r^duite  k 
n^ant  sur  le  territoire  anglais  par  le  fait  des  partis. 

Les  obstacles  qui,  au  moment  oti  la  lettre  que  je  viens  de  citer  fat  ^rite,  entravaient 
Faction  du  gouvernement  britannique  n'existent  plus,  gr&ce  aux  principes  lib^ranx 
impost  par  Particle  VI  du  traits  de  Washington;  mais  les  consequences  des  faits,  que 
le  Comte  Russell  r^prouvait  si  loyalement  et  si  ^nergiquemeut,  subsistont  encore,  et 
c'est  d.  r^parer  ces  dummages  dans  une  juste  me^ure,  et  toujours  avec  Tappui  d'uue  raison 
Bufiisante,  que  doivent  tendre  les  decisions  du  tribunal  d'arbitrage. 

Je  n'irai  pas  plus  loin  sur  ce  terrain.  Quant  k  I'esprit  de  pr^voyance  qni  doit  pr<Sva- 
loir  h  I'avenir,  il  snffit  que  je  cite  le  foreign-enlistment  act  de  la  Grande-Bretagne,  vot^ 
le  9  aodt  1870.  Get  acte  nous  montre  quels  progr^s  on  a  fait  quant  anx  moyens  de 
maintenir  )a  neatralit^. 

Les  trois  regies  poshes  b.  Particle  VI  du  traits  out  paru  au  ministfere  anglais  moins 
gSnantes  pour  le  gouvernement  que  Facte  que  je  viens  de  citer.  "  II  n'y  a  pas  une  seule 
de  ces  regies,"  disait  Lord  Granville  k  la  Ghanibre  des  lords  le  12  juin  IB71,  '*  qui  ne 
soit  comprise  dans  cet  acte,  qui  va  mfime  beaucoup  au-del^."  La  r<Stroactivit<S  de  ces 
regies  en  forme  le  caract^re  sp^ial,  qui  domine  toate  la  mati^ro  soumise  au  jugement 
des  arbitres. 

n. — ^VAISSBAUX  DEVBNU8  NAVIRE8  COafMISSIONN^S. 

Si  nons  consul  tons  les  aatears  les  plus  accr^t^  de  droit  pubUc  international,  et  £9fip 
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and  especially  two  writers  of  great  weight,  whose  authority  will  be  denied 
Effect  of  commi.-    DeitheF  by  America  nor  by  England,  namely,  Story  and 
•'**""•  Phillimore,  we  find  that  the  privilege,  usually  accorded  to 

ships  of  war,  of  being  considered  as  a  portion,  of  the  state  whose  flag 
they  carry,  and  being  thus  exempt  from  all  other  jurisdiction,  was  in  its 
origin  a  privilege  only  granted  by  courtesy.*  As  this  privilege  is  only 
derived  from  the  usage  of  nations,  it  can  be  canceled  at  any  moment 
without  cause  for  offense  being  given.   • 

The  opinion  of  Story,  delivered  in  the  case  of  the  Exchange,  and 
quoted  by  Phillimore,  appears  to  me  decisive : 

"It  may,  therefore,"  he  says,  "be  justly  lafd  down  as  a  general  proposition,  that 
all  persons  and  property  within  the  territorial  Jurisdiction  of  a  sovereign  are  amenable 
to  the  jurisdiction  of  himself  or  his  courts:  and  that  the  exceptions  to  this  rule  are 
such  only  as,  by  common  usage  and  public  policy,  have  been  allowed,  in  order  to  pre- 
serve the  peace  and  harmony  of  nations,  and  to  regulate  their  intercourse  in  a  manner 
best  suited  to  their  dignity  and  rights.  It  would,  indeed,  be  strange,  if  a  license,  im- 
plied by  law  from  the  general  practice  of  nations  for  tlie  purposes  of  pea«e  should  be 
constnied  as  a  license  to  do  wrong  to  the  nation  itself,  and  justify  the  breach  of  all 
those  obligations  which  good  faith  and  Mendship,  by  the  same  implication,  impose 
upon  those  who  seek  an  asylum  in  our  pprts.^'t 

Taking  these  general  principles,  and  above  all  the  eternal  rules  of 
good  sense  and  the  dictates  of  good  faith,  as  our  point  of  departure,  is 
it  possible  to  admit  that  a  vessel,  which  has  been  fraudulently  built  on 
the  territory  of  a  sovereign,  in  open  contravention  of  the  duties  of  neu- 
trality which  that  sovereign  is  bound  to  fulfill,  and  with  the  object  of 
privateering  on  behalf  of  one  of  the  belligerents,  can,  by  the  simple  act 
of  such  belligerent,  with  a  view  to  escape  disasters,  be  transferred 
into  a  commissioned  vessel,  and  thus,  with  impunity,  defy  that  same 

ticnliferement  deux  ^crivains  d'un  grand  m^rite,  dont  Tautoritd  ne  sera  d^savoude,  ni 
par  TAm^rique,  ni  par  VAngleterre,  tels  que  Story  et  Phillimore,  nous  trouvons  que  le 
privilege,  g^ndralement  accord^  aux  b4timents  de  guerre,  d'dtre  consid^r^a  comme  une 
fraction  de  I'^tat  dont  ils  portent  le  pavilion,  et  par  1^  exempts  de  tonte  autre  juridic- 
tion,  u'a  ^M  originairement  qii^une  concession  faite  par  courtoisie.  Cora  me  cette  con- 
cession ne  derive  que  de  Pusage  des  nations,  elle  pent  dtre  r^voqu^e  h  quelque  ^poque 
que  ce  soit,  sans  que  cela  puisse  6tre  consid^r^  comme  une  offense. 

L'opiniou  de  Story,  ^nonc^e  dans  le  cas  de  I'Exchange,  et  rapport^e  par  PhiUimore, 
me  parait  ddcisive : 

"On  pent,"  dit-il,  "^tablir  avec  justice,  comme  proposition  g^n^rale,  que  toute  per- 
sonne  et  toute  propri^t^,  dans  la  juridiction  territoriale  d'un  souverain,  sont  souniises 
k  la  juridiction  de  ce  souverain  ou  de  ses  cours  de  justice;  et  qu'il  n^y  a  d^exceptions 
h  cette  r^gle  que  celles  uniquement  qui  sont  admises  par  Fusuge  commun  et  par  la 
politique  publique,  dans  le  but  de  maintenir  la  paix  et  I'barmonie  entre  les  nations,  et 
de  r^gler  leurs  rapports  de  la  fayon  la  mieux  d^accord  avec  leur  dignit<^  et  leurs  droits. 
II  serait,  en  vdrit^,  fort  Strange  qu'uue  autorisation,  que  le  droit  a  tacitement  d^duito 
de  la  pratique  gdniSrale  des  nations,  dans  des  vues  favorables  i\  la  paix,  pftt  ^tre  inter- 
pr^t^e  comme  une  autorisation  de  faire  dii  mal  k  cos  nidnies  nations,  et  comme  justifi- 
cation de  IMnfraction  de  ces  devoirs,  que  la  bonne  foi  et  l'amiti6,  provenant  de  la  mdme 
source,  imposent  h  ceux  qui  cherchent  un  asile  dans  nos  ports." 

En  partant  de  la  g6n6ralit6  de  ces  principes,  et  surtout  des  r^glps  de  T^ternel  bon 
sens,  et  des  inspirations  de  la  bonne  foi,  est-il  possible  d'admettre  qu^in  navire,  qui  a 
^t^  fraud ulcusement  construit  sur  le  territoire  d'un  souverain,  en  pleine  contravention 
aux  devoirs  de  neutrality  que  ce  sonverain  est  teuu  do  remplir,  et  dans  lo  but  de  se 
livrer  h  la  course  dans  I'int^ret  d'un  -des  bellie^rants,  puisse,  par  le  senl  fait  de  ce  bel- 
lig^rant,  en  vue  de  se  soustraire  h  des  chances  malheurouses,  dtro  transform<5  en  vaisseau 
commissionn^,  et  braver  par  1^  impuu^ment  cette  m^me  souverainet^  qu'il  avait  h  son 

**  Phillimore,  "  Commentaries  upon  International  Law,"  vol.  i,  p.  399,  et  seq.  Second 
edition.  1871. 

t  Ibid,  p.  401.  Lampredi  does  not  admit  that  a  vessel  on  the  high  seas  can  be 
considered  by  other  nations  to  be  a  part  of  the  territory  of  the  state  whose  flag  she 
carries  ;  he  recognizes  this  assumption  of  territoriality  only  in  respect  to  the  internal 
management  of  the  ship  and  the  civil  and  political  relations  of  those  on  board  of  her. 
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sovereignty  against  which  she  had  at  the  outset  so  gravely  offended? 
Assuredly  not;  these  changes  to  the  eye,  like  the  shifting  of  a  scene, 
these  transformations,  effected  with  equal  audacity  and  ease,  cannot  be 
tdken  seriously.  The* contravention  of  which  the  ship  was  guilty  at  the 
commencement  of  her  career,  with  respect  to  the  sovereign  of  the  place 
where  she  was  built,  is  not  effaced  by  the  operation  of  an  indecent 
stratagem.  All  the  written  maxims  of  reason  revolt  against  such 
trickery :  doltis  nemini  patrocinari  debet  We  must  look  to  the  bottom 
of  the  matter,  and  mete  out  full  jiistice  to  the  fraud  ;  plus  valet  quod 
agitur  quam  quod  simulate  coneipitur.  The  guilt  inherent  to  the  vessel 
will  not  be  purged  even  when  she  has  received  a  commission,  a  com- 
mander, and  a  flag  from  the  power  who  can  only  profit  by  the  fraud  in 
flagrant  violation  of  all  the  rights  of  neutrality. 

The  weighty  authority  of  Story,  in  the  case  of  the  Santissima  Trini- 
dad, is  generally  quoted  with  regard  to  the  question  now  raised  before 
us,  (and  I  have  myself  quoted  him.)  But  I  observe  that  Story's  doc- 
trine, on  the  respect  due  to  the  commission  given  to  a  ship  by  a  govern- 
ment, is  only  a  general  thesis  on  which  everybody  agrees;  it  does  not 
directly  touch  on  the  question  of  the  original  guilt  incurred  by  a  vessel 
before  her  commissioning,  and  which  cannot  be  blotted  out  without  a 
disturbance  of  al^  the  principles  which  govern  the  duties  of  neutrality. 

After  all,  ev^en  if  precedents  could  be  quoted  contrary  to  the  opinion 
which  I  maintain,  I  should  reply  that  the  letter  and  spirit  of  the  three 
rules  laid  down  in  the  sixth  article  of  the  treaty  of  Washington  do  not 
allow  us  to  follow  the  old  ruling. 

It  must  be  steadily  borne  in  mind  that  it  is  a  new  law,  full  of  equity 
and  foresight,  which  we  are  now  to  follow. 

It  Is  true  that,  according  to  generally-accepted  ideas,  a  sovereign  who 
is  no  longer  willing  to  grant  the  privilege  of  exterritoriality  to  the  com- 
missioned ships  of  other  powers,  must  previously  give  notice  to  that 
effect^  so  that  foreign  navies,  forewarned,  may  take  their  precautions  in 

d<Sbut  Bi  gravemont  offeii8<^e?  Non,  en  v^rit^:  ces  chan^ementa  h  vue,  corarae  sMl 
s'agissait  des  di^cors  d'un  th<?A,tre,  ces  transformatioDS  op^rc^es  avec  autant  d^aiidace 
qno  de  facility,  ne  peuvent  poiut  6tre  pria  au  s^rieux.  La  contravention  dont  ce 
navire  sVtait  rendu  conpable  au  commencement  de  aa  carri^re,  envere  le  souverain  du 
lieu  oil  il  a  6t6  couHtruit,  ne  aVfface  point  par  Teflfet  d^nne  mse  ind<^cente.  Toutea  lea 
maximea  de  la  raison  dcrite  a^dlt^vent  contre  de  aembablea  aupercheries ;  dolus  nemini 
patro&nari  debet.  11  faut  regarder  le  fond  de  la  chose  et  faire  bonne  justice  de  la  simu- 
lation ;  phts  valet  quod  agitur  quam  quod  simulate  condpitur,  Le  vice  inbtSreut  au  vais- 
sean  ne  disparattra  point  quand  u)6me  il  aura  re^u  une  patente,  un  commandant  et  un 
paviUon  de  la  puissance  ([ui  ne  tend  qu'^  profiter  de  la  fraude,  en  contradiction  ouverte 
k  toas  les  droits  de  neutraiit<5. 

On  cite  ordinairement,  h  propos  de  la  question  qu^on  a  soulov^e  devant  nous, 
Pimposante  ^toi'it<S  de  Story  (que  j'ai  moi-mdme  invoqu^e)  dans  le  cas  de  la 
Santisima  Trinidad.  Mais  j'obaerve  que  la  doctrine  de  Story,  sur  le  respect  dft  h  la 
commission  dont  un  gouvernemeut  a  rev^tu  un  navire,  n'est  qu^uue  thtJse  g<^n<5rale,  sur 
laquelie  tout  le  monde  est  d^accord;  elle  ne  touche  pas  directement  j\  la  question  du 
vice  d'origine  contracts  par  un  navire  avant  quMl  soit  commissiounc?;  vice  d'origiue 
qui  ne  |)eut  s'effacer  sans  troubler  tons  les  priucipes  qui  gouvernent  les  devoirs  de  la 
neutral  it<^. 

Apr^s  tout,  quand  m^me  on  pourrait  citer  des  pr^<;6clent8  contraires  h  Vopinion  qne 
je  sontiens,  je  r^pondrai  que  la  lettre  et  Tesprit  des  trois  regies  posi^es  b.  Particle 
VI  du  trait<5  de  Washington  ne  noua  permettent  plus  de  suivre  Tancieune  juris- 
pnidence. 

II  faut  se  mettre  bien  dans  I'esprit  que  c'est  un  droit  nouveau,  tout  imbu  d*<5quit6  et 
de  pr^voyance,  que  nous  devons  suivre  maintenant. 

n  est  vrai  que,  selon  les  id<5(*s  p<?n6ralement  revues,  nn  souverain  qui  ne  vent  plus 
accorder  le  privil<^ge  d'exterritonalit<^  anx  navires  commisaionnds  des  antres  puissances, 
doit  en  donnor  pr^-alablement  avis,  atin  que  les  marines  <?trang^re8,  averties,  prenuent 
leurssdretiSs  il  cet  <5gard.    Mais  cela  ne  veut  pas  dire  qu*il  ne  puisse  y  avoir  d^exception 
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this  respect.  But  this  does  not  mean  that  there  may  not  bo  exceptions 
arising  from  a  certain  special  train  of  circumstances,  and  not  from  the 
simple  caprice  of  the  sovereign  and  his  government.  Now,  it  is  on  the 
nature  of  these  special  circumstances  that  the  first  rule,  laid  down  ih 
Article  VI  of  the  treaty  of  Washington,  specifically  rests.  Tlie  operation 
of  this  rule  would  be  illusory  if  it  could  not  be  applied  to  vessels  subse- 
quently commissioned.  The  object  in  view  is  to  prevent  the  construc- 
tion, arming,  and  equipping  of  a  vessel,  and  to  prevent  her  departure 
when  there  is  sufficient  ground  for  believing  that  she  is  intended  to 
carry  on  war  on  behalf  of  one  of  the  belligerents;  and  when  probability 
has  become  certainty,  shall  not  the  rule  be  applicable  to  the  direct  and 
palpable  consequences  which  it  originally  was  intended  to  prevent! 
Can  this  act,  in  vindication  of  a  right  which  has  at  the  first  been  obvi- 
ously violated,  be  looked  upon  as  a  violation  of  public  good  faith  and 
of  the  law  of  nations  in  regard  to  one  of  the  belligerents?  I  can  see  no 
violation  of  public  good  faith  where  there  is  only  a  flagrant  abuse,  a 
manifest  contravention  of  the  principles  of  neutral  duties  sanctioned  by 
the  foregoing  rule. 

The  honorable  attorney-general,  in  the  memorable  speech  which  he 
made  in  the  House  of  Commons  on  the  13th  of  May,  18G4,  in  reply  to  Mr. 
Baring,  formally  declared  ''  that  he  had  not  the  least  doubt  that  Eng- 
land had  the  right,  if  she  thought  fit,  to  exclude  from  her  ports  any 
particular  ship,  or  class  of  ships,  if  she  considered  that  they  had  violated 
her  neutrality,  but  that  such  power  is  simply  discretionary,  and  should 
be  exercised  with  a  due  regard  to  all  the  circumstances  of  the  case." 
(United  States  Documents,  vol.  v,  p.  583.)  Why  was  not,  then,  this 
right  exercised  at  least  with  respect  to  the  vessels  which  had[  flagrantly 
violated  the  duties  of  neutrality? 

I  will  not  follow  the  argument  of  the  United  States  in  the  distinclion 
it  seeks  to  draw  between  public  ships  of  recognized  and  sovereign  na- 
tions and  the  ships  belonging  to  a  belligerent  power  whose  sovereignty 
is  not  recognized.    The  status  of  belligerents  having  been  accorded  to 

d^rivant  d'an  certain  ordre  de  faits  spdciaux,  et  non  du  simple  caprice  du  souverain  ot 
de  son  gonverneraeut.  Or,  c'est  sur  la  nature  do  ces  faits  spdciaux  que  la  premiere 
r^gle  posde  li  I'article  VI  du  traits  de  Washington  s'appuie  prrM-isiSnieut.  La 
disposition  de  cette  r^gle  serait  parfaitement  illusoire  si  on  ne  I'appliqnait  pas  aax 
cas  de  vaisseaux  post^rieurement  commissionn^.  On  veut  empAcher  la  construction; 
rarmement  et  r<^quipement  d'un  vaisseau,  en  empAcher  la  sortie  (^uaud  il  y  a  raison 
suffisante  de  croire  quo  ce  vaisseau  est  destin^  k  taire  la  guerre  au  profit  d'an  des 
bellig^rants;  et  quaud  les  probabilit<Ss  auront  fait  lieu  ^  la  eertitude,  la  r^gle  he  sera 
plus  applicable  dans  les  consequences  directos  et  palpables  qu'eUo  voulait  d'abord 
emp^cher.  Get  acte  de  revendication  d'un  droit,  qui  a  ^t^  ^videmnient  viol^  an 
common  cement,  pourrait-il  6tre  envisage  comrae  uue  violation  de  la  foi  nubtique,  ainsi 
quo  du  droit  des  gens,  envers  I'un  des  fcllig^rauts  f  Jo  no  saurais  voir  violation  de  la 
foi  publiquo  1^  oil  il  n'y  a  qu'un  abns  flagrant,  une  contradiction  manifesto  aux 
principes  des  devoirs  du  neutre  sanctionn^s  par  la  r^glo  pr6cit6e. 

L'honorable  attorney-general,  dans  le  memorable  discours  qu'il  a  prononc^  dans 
la  stance  de  la  Chambre  des  communes  le  13  mai  18G4,  en  r^ponso  k  celui  de  M. 
Baring,  a  formellement  ddclar^  "n'y  avoir  le  nioindre  doute  que  TAngleterre  a  le  droit 
d'exclure  de  scs  ports,  si  elle  le  croit  convenable,  tout  Yaisseau  ou  ton  to  classe  de 
vaisseaux,  si  elle  croit  quo  ces  vaisseaux  out  viold  la  neutrallKS ;  mais  que  ce  droit  est 
tout  simplement  discretion nai re  et  doit  s'exercer  eu  6gard  k  toutcs  les  circonstances  du 
cas."  (Document*  produits  par  les  fitats-Uuis,  vol.  v,  p.  583.;  Pourquoi  done  n'a-t-on 
pas  au  moins  us^  de  co  droit  k  regard  des  vaisseaux  qui  etaieut  en  contravention 
flagrante  aux  devoirs  de  la  noutrali^f 

Jo  ne  suivrai  pas  le  plaidoyer  des  fitats-Unis  dans  la  distinction  qu'il  propose 
entre  les  navires  publics  des  nations  reconnues  et  souveraines  d'avec  les  navires 
appartenant  k  nne  puissance  belligdrante  qui  n'est  pas  une  souverainet^  reoonnue. 
L-etat  de  beUigdrant  ayant  6t6  reconnu  des  deux  c6t4s  des  populations  am^ricaines,  il 
n'est  point  necessaire d'insister  sur  cette  question;  jo  dirai  avoc  le  juge  am^ricaiu 
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both  parties  in  America,  it  is  not  necessary  to  dwell  on  this  question. 
I  will  say,  with  the  American  Judge  Grier.  "  foreign  nations  recognize 
that  there  is  war  by  a  proclamation  of  neutrality.''* 

The  fact  that  a  vessel,  after  having  been  commissioned,  has  been  re- 
ceived as  a  ship  of  war  in  the  ports  of  different  powers  before  her  en- 
trance into  tlie  ports  of  the  power  whose  neutrality  she  had  originally 
violated,  should  not,  in  my  opinion,  influence  the  recognition  of  the 
character  of  such  vessel.  Where  the  vessel  had  no  liability  to  answer 
for,  it  was  natural  that  she  should  be  admitted  as  a  ship  of  war;  but 
ciroumstanc^s  entirely  change  when  the  vessel  enters  the  territorial 
waters  of  the  sovereign  towards  whom  she  is  guilty,  of  the  sovereign 
whom  she  has  compromised  as  regards  the  other  belligerent.  Here  her 
guilty  character  cannot  be  overlooked;  she  maybe  seized  and  con- 
demned. 

I  think  that  it  is  for  the  interest  of  all  maritime  nations  that  they 
should  hold  to  the  principles  which  have  just  been  propounded.  The 
number  of  vessels  fraudulently  built  on  neutral  territory,  witU  the  in- 
tention of  privateering  on  behalf  of  belligerents,  will  decrease  in  pro- 
portion as  increased  severity  is  shown  towards  them,  even  when  they 
present  themselves  under  the  protection  of  false  pretensions  to  which 
they  are  not  entitled. 

The  powers  which  signed  the  treaty  of  Washington  express,  in  this 
same  Article  VI,  the  desire  and  hope  that  the  ttoee  rules  which  they 
have  there  laid  down  will  be  adopted  by  the  other  maritime  powers. 
It  must  then  be  inferred  that  the  signing  powers  considered  these  rules 
as  clear,  precise,  and  applicable  to  the  various  cases  which  are  therein 
contemplated.  If,  on  the  contrary,  it  is  to  be  supposed  that  the  inten- 
tion of  the  contracting  parties  at  Washington  was  to  admit  explana- 
tions and  reservations  of  these  same  rules  in  the  sense  "  of  not  largely 
transcending  the  views  of  international  maritime  law  and  policy  whiciti 
would  be  likely  to  commend  themselves  to  the  general  interests  and  in- 
telligence of  that  i)ortion  of  mankind,'' t  the  advantage  of  the  example 

Oner :  '^  Les  nations  ^trang^res  reconnaissent  qu'U  y  a  gaerre  par  nne  proclamation  de 
Dentralit^." 

La  circonstance  qu'un  vaisseau,  devenu  commissionn^,  ait  ^t^  refu  comme  vaisseaa 
de  guerre  dans  des  ports  des  diflTdSreutes  pnissances  avant  que  d^entrer  dans  des  ports 
de  la  puissance  dent  il  avait  d'abord  viol^  la  neutrality,  ne  me  paralt  point  devoir 
influer  snr  la  reconnaissance  du  caract^re  de  oe  navire.  L^  oh  ce  vaisseau  n'ayait 
aucune  oomptabilit^  ii  r6gler,  c'^tait  naturel  qu'il  fdt  admis  comme  b4timent  de 
guerre;  mais  la  chose  change  totaloment  dhs  que  ce  vaisseau  entre  dans  les  eaux 
territoriales  du  sonverain  envers  leqnel  il  s'est  rendu  coupable,  du  souverain  qu^il  a 
compromis  vis-^-vis  de  Tautre  bellig^rant.  let  on  ne  pent  lui  faire  remise  de  sa 
p^nalit^ ;  U  pent  i^tre  saisi  et  condamn^. 

Je  pense  qu'il  est  de  I'int^r^t  de  tontes  les  nations  maritime^  de  s'en  tenir  anx  prin- 
cipes  que  Ton  vient  d'dnoncer.  II  y  aura  d'autant  moins  de  constructions  frauduleuses 
snr  no  territorie  neutre  de  navires  destines  k  la  course  en  faveur  de  bellig^rants  quMl 
y  aura  plus  de  s^v^rite  envers  ceux-ci,  lors  mdme  qu'ils  se  pr^enteraient  sous  de  pr6- 
tendnes  garanties,  qu'ils  ne  m6ritent  pas. 

Les  pnissances  signataires  du  trait<S  du  Washington  expriment,  dans  ce  m6me  arti- 
cle VI,  le  d^Ssir  et  Tespoir  que  les  trois  regies  qu'elles  y  out  6tablies  soient  adopt^^es 
par  les  nutres  puissances  maritimes.  II  fant  en  conclure  que  les  puissances  signataires 
out  envisage  ces  ^^gles  comme  claires,  precises,  et  applicables  aux  diffV^rents  cas  qui  y 
^nt  contempl64.  SMI  fallait  snpposer,  an  oontraire,  que  Pinteution  des  parties  contrac- 
tantes  k  Washington  <^tait  d'admettre  des  explications  et  des  reserves  snr  ces  mdmes 
regies  dans  le  sens  **  de  ne  pas  d^passer  de  beaucoup  les  \d6es  de  loi  et  politique 
maritime  Internationale  qui  avaient  le  plus  de  chances  de  se  faire  agr^er  des  int^rdts 

*In  the  recent  case  of  the  Hiawatha^  British  prize,  captured  by  the  United  States  at 
the  commencement  of  the  civil  war. 

t  Argument  of  Her  Britannic  Majesty's  counsel  on  the  points  mentioned  in  the  reso- 
lution of  the  arbritrators  of  July  20, 1872,  p.  70.  _      -^Sl^^ 
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given  wonH  be  entirely  lost.  The  uncertainty  of  its  interpretation 
wonld  always  endanger  the  stability  of  the  rule. 

m. — SUPPLIES  OF  COAL. 

I  can  only  treat  the  question  of  the  supply  and  shipment  of  coal  as 
liMofcoij.      connected  with  the  use  of  a  base  of   naval  operations 
suppheto  coij.      directed  against  one  of  the  belligerents,  or  as  a  flagrant 
case  of  contraband  of  war. 

I  will  not  say  that  the  simple  fact  of  having  allowed  a  greater  amount 
of  coal  than  was  necessary  to  enable  a  vessel  to. reach  the  nearest  port 
of  its  country  constitutes  in  itself  a  sufficient  grievance  to  call  for  an 
indemnity.  As  the  Lord  Chancellor  of  England  said  on  the  12th  of 
June,  1871,  in  the  House  of  Lords,  Englaud  and  the  United  States 
equally  hold  the  principle  that  it  is  no  violation  of  international  law  to 
furnish  arms  to  a  belligerent.  But  if  an  excessive  supply  of  coal  is 
connected  with  other  circumstances  which  show  that  it  was  used  as  a 
veritable  res  hostiliSj^  then  there  is  an  infriugement  of  the  second  rule 
of  Article  VI  of  the  treaty.  It  is  in  this  sense  also  that  the  same  Lord 
Chancellor,  in  the  speech  before  mentioned,  explained  the  intention  of 
the  latter  part  of  the  said  rule.  Thus,  when  I  see,  for  example,  the 
Florida  and  the  Shenandoah  choose  for  their  field  of  action  one,  the 
stretch  of  sea  between  the  Bahama  Archipelago  and  Bermuda,  to 
cruise  there  at  its  ease,  and  the  other,  Melbourne  and  Ilobson's  Bay, 
for  the  purposes,  immediately  carried  out,  of  going  to  the  Arctic  seas, 
there  to  attack  the  whaling-vessels,  I  cannot  but  regard  the  supplies 

gdn^raux  et  de  cette  partie  cIa  Vhnmanit^?,"  Vavantaj^o  de  I'exemple  doniid  serait 
entit^remeut  perdu.  L'interpr^tation  flottaute  empieteralt  toujours  sur  la  fermet^  de 
la  rbgle. 

n. — APPROVI8IONNEMKNT  DE  CHARBOX. 

Qnant  h  la  question  de  rapprovieionnement  ot  du  chargement  do  charbon,  je  ne 
saurais  la  traitor  que  sous  le  jwiut  de  vue  d'ua  cas  connexe  avec  I'usaj^e  d'une  base 
d'opdratious  uavalos  dirigdes  contre  Tun  des  bolligdrauts,  ou  d'uue  cas  flagrant  de 
contrebande  de  guerre. 

Je  ne  dirai  pa«  que  le  simple  fait  d^avoir  allou6  one  quantity  do  cliarbon  plus  forte 
que  celle  ndcessjiiro  anX  vaisseaux  pour  regagner  le  port  de  leur  pays  le  plus  voisiu 
constituo  h  liii  seul  un  grief  sufiisant  pour  donner  lieu  h  uuo  indeuiuitd.  Aiusi  que  le 
disait  le  cbancelier  d^Aiiglcterre  le  12juni  1871,  ^  la  Chauibre  des  lords,  I'Angleterro 
et  les  l^tats  LTiiis  se  tieuueut  dgalement  attacbdsau  priucipe  pratique  qu'il  u'y  a  pas 
violation  du  droit  des  gens  en  founiissant  des  arnies  aux  belligdrants.  Mais  si  cet 
excddant  de  proportion  dansrapprovisionnement  de  cbarbon  vieut  se  Joindre  &  d'autres 
circonstances  qui  uiarquent  qu'on  8*en  est  servi  comme  d'une  veritable  res  hostiliSj 
alors  il  y  a  infraction  i\  la  deuxi^rae  r^gle  do  I'article  VI  du  traitd.  CV>st  dans  ce 
sens  aussi  que  le  nieine  lord  cbancelior  ex]jliquait  dans  le  disconrs  prdcitd  la  portde  de 
la  derni^re  partie  de  la  dite  r^gle.  Ainsi,  lorsque  Jo  vois,  par  exeinple,  le  Florida  et  le 
Shenandoah  oboi^ir  pour  leur  champ  d'action,  Tun,  I'espace  de  nier  qui  est  eutre 
Parchipel  des  lies  Bahamas  et  les  Berdiudes,  pour  y  croiser  h  son  pise ;  I'autre,  Melbourne 
et  la  bale  de  Hobson,  avec  le  dessein,  exdcutd  immddiat-emeut  apri'S,  de  se  rendre  dans 
les  mers  Arctiques,  pour  y  attaquer  les  baleiniers,  je  ne  puis  m'emp6cher  de  considdrer 

*The  learned  Lampredi,  speaking  of  contraband  of  war,  says:  "Two  concurrent 
circumstances  are  necessary  in  order  that  those  articles  should  assume  the  character 
of  contraband: 

"  1.  They  must  have  actually  become  the  property  of  the  enemy,  or,  at  least,  be  dis- 
posed in  manner  that  they  may  so  become. 

"2.  They  niust  have  been  sent  out  of  the  territory  subject  to  the  neutral  and  pacific 
sovereign.  They  then  become  re^  hostUia;  they  assume  the  character  of  contraband 
goods,  &c."    (G.  M.  Lampredi, "  Of  the  Commerce  of  Neutral  Nations  iu^ime  of  War.^') 

.,  ..J  by  Google 
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of  coal  in  quantities  sufficient  for  such  purposes  as  infringements  of  the 
second  rule  of  the  sixth  article. 

IV.— THE  ALABAMA.  ^ 

The  vessel  which  has  had  the  unenviable  privilege  of  giving  its  name 
to  the  mass  of  claims  advanced  by  the  Government  of  the  AUba^n. 

United  States  against  the  government  of  Her  Britannic  ^  ""* 

Majesty  was  the  object  of  anxious  care  on  the  part  of  the  representa- 
tives of  the  United  States  from  the  time  when  she  was  in  course  of  con- 
struction. 

The  contract  for  her  construction  had  been  concluded  between  Cap- 
tain Bullock,  a  known  agent  of  the  confederates,  on  the  one  part,  and 
Messrs.  Laird  on  the  other.  She  was  evidently  a  vessel  of  war.  She 
was  of  about  OOOtons,  was  230  feet  in  length,  32  in  breadth,  and  20  in 
depth ;  when  provisioned  and  supplied  with  the  coal  necessary  for  a 
cruise  she  drew  15  feet  of  water.  Her  engines  were  of  300  horse-power ; 
she  carried  eight  guns,  six  broadside  and  two  on  pivots,  one  forward, 
the  other  abaft  the  main-mast.  On  the  15th  of  May,  1862,  the  vessel 
was  launched  under  the  name  of  the  290,  her  building  number  in  the 
yard.  Formal  representations  were  addressed  to  Lord  Russell  by  Mr. 
Adams  on  the  23d  of  June,  in  which  he  made  an  express  demand 
that  the  projected  expedition  should  be  stopped,  or  else  that  it  should 
be  established  that  the  purpose  of  the  vessel  was  not  hostile  to  the 
people  of  the  United  States.  Mr.  Adams  based  his  statements  on  pub- 
lic report,  on  special  presumptions,  and  on  a  letter  intercepted  by  the 
Government  of  the  United  States. 

Lord  Rnssell  referred  the  matter  to  the  proper  department  of  Her 
Britannic  Majesty's  government.  A  report  was  received  from  the  cus- 
toms officers  in  which  it  was  said  that  the  builders  of  the  vessel  did  not 
attempt  to  disguise  what  was,  in  fact,  apparent,  namely,  that  she  was 
intended  for  a  ship  of  war.  The  British  government  promised  to  keep 
special  watch  upon  her.    The  system  adopted  by  the  customs  officials 

les  ohar^ements  de  charbon  en  qaantit^  analogae  au  besoin  de  ces  expeditions  comme 
des  infractions  ii  la  deuxi^me  r^gle  de  Tarticle  YI. 

l'alabama. 

Le  valssean  qui  a  eu  le  triste  priyil^ge  de  donner  son  nom  h  la  masse  derdolamations 
adress^cs  par  le  Gouvemement  des  ^^tats-Uuis  an  gouvernenient  de  sa  MiijeHt<^  britan- 
nique,  a  6t6  Fobjet  de  vives  sollicitudes  de  la  part  des  reprdseutaots  des  jStats-Unis  dfes 
le  temps  oil  il  <5tait  en  construction. 

Le  contrat  poor  cette  construction  avait  ^t^  conclu  par  le  capitaino  Bullock,  agent 
conna  des  conf<5d6r68,  d'une  part,  et  par  MM  Laird  de  Pautre.  C'dtait  <5videniment  un 
vaisseau  de  gnerre.  II  ^tait  d'environ  900  tonnes,  avait  2^0  pieds  de  lon^,  'A2  de  lar^e, 
20  de  profoudeur ;  quaud  il  ^tait  approvisionn^  et  ^tait  pourvu  de  cbarbi»n  udcessaire 
k  une  croisi^re,  son  tirant  €tait  de  15  pieds.  Sa  machine  ^tait  de  hi  foico  de  300  che- 
ranx ;  il  (^tait  arm^  de  bait  canons,  six  sur  les  c6t6s  et  deux  k  pivot  phu^<!^.s,  I'un  ^I'avant, 
I'antre  a  Tarri^re  du  grand  mAt.  Le  15  mai  18G2,  le  vaisseau  fiit  laiic<^  sous  le  nom  de 
"  290,"  cbiffre  de  construction  au  ^bantier.  Des  reclamations  formelles  fnrent  port^es 
k  Lord  Russell  par  M.  Adams  le  ^jnin;  il  y  etait  exprcB86meiit  fait  demander  d^ar- 
rfiter  TexpiSdition  projetde,  ou  bicn  d'^tablir  que  le  vaisseau  u'avait  pa.s  d'intentions 
bostiles  coutre  le  peuple  des  fit^ts-Uuis.  M.  Adams  se  fondait  sur  la  voix  publique,  sur 
les  pr^somptions  speciales,  et  sur  une  lettre  intercept^e  par  le  Gouveruement  des  ^^tats- 
Uuis. 

Lord  Russell  remit  Vaffaire  au  d^partement  competent  du  gouvernement  de  sa 
Majeste  britannique.  II  s'ensuivit  un  rapport  des  officiers  des  douanes,  dans  b*quel  il 
est  dit  que  le«  constructeurs  du  navire  nVssayaient  pas  de  dissinnihT  un  fjiit  trfes  Evi- 
dent, savoir,  qu'il  etait  destine  k  devenir  un  vaisseau  de  guerre.  Une  surveillance  sp^- 
ciale  fut  promise  de  la  part  du  gouvemement  britannique.    Le  syst^me  adopts  par  les 
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during  the  whole  course  of  Mr.  Adams's  complaints  was  to  take  no 
.initiative,  and  to  require  always  a  formal  requisition  on  the  part  of  the 
United  States,  admissible  before  an  English  court  of  law.  An  eminent 
English  Counsel,  Sir  E.  P.  Collier,  consulted  by  the  American  consul 
at  Liverpool, Mid  not  hesitate  to  declare  that  the  vessel  in  question 
might  be  seized  by  the  principal  officer  of  customs  at  that  port,  and  he 
advised  the  said  consul  to  apply  to  the  Secretary  of  State  for  Foreign 
Affairs  to  ratify  the  seizure  if  made,  or  to  direct  that  it  should  be  made. 
Five  affidavits  were  produced,  which  Mr.  Collier,  in  the  first  instance, 
and  the  government  afterwards,  recognized  as  furnishing  conclusive 
evidence  that  the  character  and  destination  of  the  vessel  were  in  direct 
contravention  of  the  foreign-enlistment  act.  If  the  act  is  not  enforced 
on  this  occasion^  added  Mr.  Collier,  it  is  little  better  than  a  dead  letter. 
The  American  consul  at  Liverpool  forwarded  this  opinion  to  the  under 
secretary  of  state  for  foreign  affairs,  and  to  the  secretary  to  the  board 
of  customs.  The  under  secretary  of  state  took  no  immediate  steps  upon 
this  communication,  and  the  secretary  to  the  board  of  customs  had  to 
await  the  orders  of  the  lords  of  the  treasury,  whioh  did  not  reach  him 
until  the  28th  of  July ;  the  same  documents  were  also  communicated  to 
Lord  Russell.  On  the  same  day,  the  28th,  the  law-officers  of  the  Crown 
gave  their  opinion  that  the  vessel  should  be  seized;  orders  to  that  effect 
were  consequently  given  on  the  29th  by  the  British  government.  The 
circumstance  of  the  illness  of  the  Queen's  advocate  has  been  advanced 
to  justify  the  length  of  time  which  elapsed  between  the  presentation  of 
the  documents  to  the  minister  for  foreign  affairs  and  the  delivery  of 
the  opinion  to  the  law-officers  of  the  Crown.  It  is  difficult  to  accept  this 
excuse  when  we  bear  in  mind  that  there  were  other  counsel  to  replace 
this  officer,  and  that  any  delay  was  perilous.  Under  these  circum- 
stances, the  vessel  had  ample  time  to  escape.  I  will  not  enter  into  the 
details  of  the  precautions  taken  by  the  commander  of  the  Alabama 
to  elude  the  not  over  strict  vigilance  of  the  customs  officers,  nor  into 
the  calculations  of  the  distances,  longer,  or  shorter,  which  had  to  be 
traversed,  in  order  to  arrive  in  time  to  arrest  the  vessel  on  her  touching 

fonctionnaires  do  la  donane  pendant  tout  ce  cours  de  plaintes  de  M.  Adams  ^tait  de  ne 
prendre  ancune  initiative  etd'exigertoujoursune  instance  formellede  la  part  des^tata- 
Unis  recovable  par  les  tribnnanx  anglais.  Un  Eminent  l^giste  anglaib,  Sir  R.  P.  Collier, 
interrogd  par  lo  consul  am6ricain  h  Liverpool,  n'h^sita  point  b,  declarer  que  le  vaisseaa 
en  question  pouvait  6tre  saisi  par  le  chef  des  officiers  de  douanes  an  susdit  port,  et  il 
conseilla  au  dit  consul  de  s'adresser  au  minist^redes  affaires  ^trang^res,  aiin  qu*il  ratifi&t 
cette  saisie  si  clle  <5tait  faite,  on  Gordon  n4t  si  elle  ne  F^tait  pas. 

Cinq  affidavits  furent  produit-s,  que  M.  Collier  d'abord  et  ensuite  le  gouvernement 
reconnurent  comnio  preuves  concluantes  sur  la  quality  et  la  destination  du  vaisseau  en 
pleine  contravention  an  foreign-enlisiment  act;  si  ce  statut  n^est  pas  appliqu^,  dans  cette 
droonstance,  ajoutait  M.  Collier,  il  n'est  guhre  qu^une  letire  morte.  Le  consul  amdricain  h 
Liverpool  remit  cette  consultation  au  80us-secr6taire  d'dtat  des  affaires  ^trang^res  et 
au  secretaire  du  bureau  des  douanes.  Le  8ous-secr6taire  d^dtat  ne  donna  pas  de  snit« 
immddiatc  h  cette  communication,  et  le  secretaire  du  bureau  des  douanes  dCit  attendre 
les  ordres  des  lords  de  la  tr^sorerie,  qui  ne  lui  parvinrent  que  le  28  juillet;  les  mdmes 
documents  furent  aiissi  communiques  k  Lord  Russell.  Ce  rafime  jour,  2S  juillet,  lea 
conseillers  l^gaux  de  la  couronne  ayaut  formula  leur  avis  de  faire  arrdter  le  vaisseau, 
le  29,  des  ordres  furent  donnas  dans  ce  sens  par  le  gouvernement  britannique.  Pour 
jnstifier  le  long  deiai  qui  etait  intervenu  entre  la  presentation  des  documents  au  mi- 
nist'fere  des  affaires  etrang^res  et  le  prononce  de  Vavis  des  conseillers  legaux  de  la  cou- 
ronne, on  invoqua  la  circonstance  de  la  maladie  de  Tavocat  de  la  Reine.  On  a  de  la 
peine  ^  s'arrdter  sur  cette  excuse,  du  moment  quMl  se  trouvait  d^autres  legistes  qui 
pouvaient  remplacer  ce  fonctionnaire,  et  qu'il  y  avait  peril  en  la  demeure.  Sur  ces 
entrefaites,  le  vaisseau  eut  tout  le  temps  de  s'echapper.  Je  ne  m^etendrai  pas  sur  les 
details  des  precautions  prises  par  le  commandant  del' Alabama  pour  eiuderla  vigilance 
assez  pen  severe  des  officiers  des  douanes,  ni  sur  les  calculs  des  distances,  plus  ou 
moins  longues^  qu'on  aarait  k  frauchir  pour  arriver^  temps  de  faire  faire  arrdter  le  navire 
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at  Beaumaris,  Moelfra  Bay,  and  Point  Lynas.  These  difficulties  in  the 
way  of  prompt  action  at  the  last  moipent  do  not,  it  must  be  admitted, 
atone  for  the  want  of  an  active  supervision  which  had  been  promised, 
but  which,  unfortunately,  was  not  exercised. 

Allow  me  here  to  reproduce  a  passage  from  the  pleadings  of  Great 
Britain,  in  which  it  is  said,  with  reference  to  the  complaints  of  the  United 
States  on  the  subject  of  the  escape  of  the  Alabama,  "  It  is  asking  that 
a  government,  with  its  various  departments,  with  its  modes  of  action 
which  are,  of  necessity,  methodical  and  more  or  less  complex,  shall  act 
at  all  times  with  a  mechanical  precision  which  is  not  applicable  to  the 
practical  business  of  life.''  It  seems  to  me,  in  the  first  place,  that  the 
circumstances  in  which  the  British  government  was  placed  at  this 
moment  were  not  exactly  the  ordinary  course  of  life.  Too  many  interests 
were  at  stake,  too  many  contending  fears  and  hopes  were  brought  into 
play  at  the  commencement  of  the  formidable  contest  between  the  North 
and  the  South  of  the  American  Union,  to  allow  of  the  matters  which 
related  to  these  great  agitations  following  the  ordinary  course  of  life. 

The  measures  to  be  taken  for  the  preservation  of  English  neutrality 
were,  moreover,  neither  very  complicated  nor  over-arduous.  It  would 
have  sufficed  that  the  customs  officers  should  have  been  more  attentive, 
more  alert,  and,  perhaps,  less  prejudiced  in  favor  of  a  cause  which  had 
become  popular  at  Liverpool,  and  other  British  ship-building  centers.* 
There  is  ground  for  some  surprise  at  finding  the  collector  of  customs 
constituting  himself  a  judge  of  legal  evidence,  when  what  was  required 
was  a  prompt  recourse  to  more  direct  means  of  guaranteeing  the  duties 
of  neutrality.  In  the  Counter  Case  presented  by  the  government  of  Her 
Britannic  Majesty,  (page  81,)  I  read  that  it  is  true  that,  in  cases  of  this 
nature,  neutral  governments  ordinarily  expect  to  receive  information 
from  the  ministers  or  consuls  of  belligerent  powers  resident  within  their 
territories.  I  stop  at  the  word  ordinarily^  and  I  infer  from  it  that  the 
British  government  itself  recognizes,  and  with  great  reason,  that  there 


touchant  ^  Beaamaris,  ^  Moelfra  Bay  et  ^  Point  Lvnas.  Ces  difficult^s  d'a^ir  prompte- 
ment  ^  la  deroi^re  heure  ne  couvrent  pas,  il  faut  ravouer,  le  manque  d'une  surveillance 
active,  telle  qu'elle  avait  ^t^  promise,  mais  qui  malheureusement  u'a  pas  6t6  exerc6e. 

QuHl  me  soit  permis  de  reproduire  ici  un  passage  du  plaidoyer  de  la  Grande-Hretagnc,  ' 
oh  il  est  dit  k  propos  des  plaintes  des  £tats-Unis,  au  sujet  de  I'^vasion  de  I'Alabama : 
'^  C'est  demander  qn'nn  gouvememeut,  avec  ses  branches  varices,  ses  ressorts  dont 
Taction  est  n^essairement  compliqu6e  et  plus  on  moins  m^thodique,  fonotionne  en 
tont  t«mps  avec  une  precision  m^cauique  qui  u'est  pas  applicable  au  train  ordinaire  de 
la  vie."  II  me  paralt  d'abord  que  les  circonstances  oh  se  trouvait  le  gouvememeut 
britannique,  en  ce  moment,  n'^taient  point  pr^isdment  le  train  ordinaire  de  la  vie. 
Trop  d'int^rfits  ^taient  en  jeu,  trop  de  craintes  et  d'esp^rances  se  contrecarraient  au 
comuiencement  de  la  Intte  formidable  entre  le  uord  et  le  sad  de  rUniou  am^ricaino, 
pour  que  les  affaires  qui  avaient  tmit  h  ces  grandes  agitations  dussent  suivre  le  train 
ordinaire  de  la  vie. 

Les  mesures  k  prendre  pour  sauvegarder  la  neutrality  anglaise  n'^taient  d^aiUeurs  ni 
trop  compliqu^es  ni  trop  ardues.  Il  aurait  snffi  que  les  omciers  des  douanes  eussent 
^t^  pins  atteutifs,  plus  alertes,  et  peut-dtre  moins  pr^venus  en  faveur  d'une  cause  qui, 
k  Liverpool  et  dans  d'autres  chan tiers  anglais,  ^tait  devenue  populaire.t  11  y  a  lieu 
d'etre  quelque  pen  snrpris,  en  entendant  le  collecteur  des  douanes  s'^riger  en  appr^cia- 
teur  de  prenves  l^gales,  tandis  qu*il  aurait  fallu  recourir  promptemeht  k  des  moyens 
plus  directs  de  garantir  les  devoirs  de  la  neutrality.  Dans  le  '*  Counter-case ''  pr^ent^ 
par  le  gouvernement  desaM^jest^  britannique,  (page  81,)  je  lis  quMl  est  vrai  que,  dans 
des  oas  de  cette  nature,  les  gouvemements  neutres s'atteudent  d^ordinairek  recevoir  des 
reDseigneraents  des  ministres  on  des  consuls  qui  repr^sentent  sur  leurs  territoires  les 
puissances  bellig^rantes.  Je  m'arr^te  snr  le  mot  d^ordinaire  (ordinarily)  et  j'en  d^duis 
que  le  gouvememeut  britannique  reconnalt  lui-mdme;  avec  grande  raison,  qu'U  pent  y 

*  See  Speeches  and  Dispatches  of  Earl  Russell,  vol.  ii,  pages  259, 260. 

t  Voir  **  Speeches  aud  dispatches  of  Earl  Russell,''  voL  ii;_£|>.  ^^^P^lc 
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m^-y  be  extraordinary  cases  in  which  a  neutral  should  take  action  to 
enforce  respect  for  its  neutrality,  without  awaiting  information  from  a 
belligerent. 

That  the  case  of  the  ^o.  290  was  not  an  ordinary  case  seems  to  me 
evident,  since  the  construction  of  the  vessel  had  given  rise  to  so  much 
anxiety. 

When  the  departure  of  this  vessel  was  ascertained,  Lord  Russell,  fore- 
seeing that  probably  it  might  not  be  possible  to  arrest  her  in  the  waters 
on  the  coast  of  England,  where  search  was  being  made  for  her,  stated 
that  he  would  further  give  orders  to  arrest  her  at  ^Nassau,  where  it  was 
probable  that  she  might  be  found. 

When  the  Alabama  quitted  Moelfra  Bay  she  had  a  crew  of  eighty 
men ;  she  kept  for  some  time  along  the  Irish  Sea,  then  rounded  the  porth 
coast  of  that  island,  and  steered  for  Terceira,  one  of  the  Azores,  where 
she  arrived  on  the  10th  August. 

The  Alabama  was  joined  in  the  waters  of  Terceira  by  two  vessels,  the 
Agrippina  and  the  Bahama,  which  had  also  started  from  English  ports, 
and  which  brought  her  a  considerable  supply  of  cannon,  munitions,  and 
stores. 

The  combined  action  of  vessels  carrying  and  receiving  munitions  and 
provisions  constitutes  a  complex  act  entailing  a  joint  responsibility. 
Those  who  may  raise  any  doubts  on  this  question  may  be  answered  in 
the  words  of  Sir  Robert  Peel,  pronounced  in  the  House  of  Commons  on 
the  28th  April,  1830 :  "  Was  it  then  to  be  contended  that  no  exi)editioa 
was  a  military  expedition  except  the  troops  had  their  arms  on  board  the 
same  vessels  with  them  ?  If  they  were  on  board  one  vessel  and  their 
arms  in  another,  did  that  make  any  difference  f  Was  such  a  pretense 
to  be  tolerated  by  common  sense  ^^ 

,  The  vessel,  completely  armed,  abandoned  her  arithmetical  designation 
"  290''  for  the  name  of  the  Alabama  and  hoisted  the  flag  of  the  confed- 
erate government,  which  however,  on  occasions,  she  replaced  by  the 
British  flag  in  order  the  better  to  deceive  vessels  which  she  wished  to 
attax;k.    She  thus  commenced  and  pursued  her  adventurous  and  devas- 

avoir  des  cas  extraordinaires  oh  un  neutre  doit  agir  sans  attendre  des  renseiguements 
d*an  bolligdSrant  pour  faire  respecter  sa  neutralit<S. 

Que  le  cas  du  N^  290  ne  fut  point  nn  cas  ordinaire,  cela  me  paralt  d6montr6,  pnisqae 
sa  constrnction  avait  donn^  Peveil  h  tant  de  sollicitudes. 

Quand  lo  diSpart  de  ce  vaisseau  fut  constats,  Lord  Kussell,  pr^voyant  que  probable- 
meut  il  ne  pourrait  plus  6tre  arr6t<5  dans  les  eaux  oil  on  allait  le  chercher  aux  c6te8  de 
TAngleterre,  dit  qu'au  surplus  il  donnerait  des  ordres  pour  Tarrfiter  k  Nassau,  oh  il 
^tait  probable  qu^on  le  tronverait. 

Quand  TAlabama  quitta  la  bale  de  Moelfra,  il  avait  nn  Equipage  de  quatre-vingt 
hommes,  il  suivit  pendant  quelque  temps  la  mer  d'Irlande,  puis  tourna  la  c6te  nord  de 
cette  lie  et  se  dirigea  sur  Terceira,  Tune  des  Azores,  oti  elie  arriva  le  10  aoftt. 

UAlabama  fut  rejoint  dans  les  eaux  de  Terceira  par  deux  vaisseaux :  1' Agrippina  et 
le  Bahama,  sortis  (Sgalement  des  ports  d'AngleteiTe,  qui  lui  apport^reut  uu  renfort  con- 
siderable de  canons,  de  munitions  et  d'approvisionnement. 

L'action  combin<5o  de  vaisseaux  poi*tant  et  recevant  des  munitions  et  des  appro- 
visionnements  coustitue  nn  fait  complexe  emport-ant  une  responsabilit^  solidaire.  A. 
ceux  qui  soul^veraient  ;les  doutes  h  cet  ^gard,  on  pourrait  r^pondre  avec  les  paroles  de 
Sir  Robert  Peel,  pronono^s  dans  la  stance  de  la  Chambre  des  communes  le  28  avril 
1830 :  "l5tait-ce  k  dire  qu'aucune  expedition  n*6tait  une  expedition  militaire  k  moins 
que  les  troupes  n'eussent  lenrs  armes  avec  elles  sur  le  mdme  vaisseau?  Si  les  troupes 
etaient  sur  uu  vaisseau  et  les  armes  sur  nn  autre,  cela  faisait-il  nne  difference f  Une 
telle  pretention  etait-elle  supportable  par  le  sens  commun  ?" 

Le  vaisseau  arme  compietement  en  guerre  quitta  son  indicateurarithmetique  "290" 

f»our  prendre  le  nom'd^ Alabama,  hissale  pavilion  du  gonvernement  des  confederes,  qn'^ 
'occasion  cependant  il  rempla^ait  par  le  paA'illon  britannique,  pour  mieux  tromper  les 
vasseanx  qu'il  vonlait  attaquer.  If  entreprit  et  poursuivit  ainsi  ses  courses  aventureu- 
ses  et  devastatrices.    Elles  parurent  decrites  avec  des  details  minutieux  et  techniques 
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tating  cruises.  They  appeared,  described  with  minute  and  technical 
details,  iu  the  journal  kept  on  board  by  Mr.  Fullam,  and  even  under 
the  form  of  romance  in  a  work  intended  to  satisfy  public  curiosity,  at 
that  time  much  excited  on  the  subject.  Among  ihe  vessels  destroyed 
by  the  Alabama  was  the  Federal  war-steamer  Hatteras. 

On  arriving  at  Jamaica,  the  Alabama  found  in  the  port  three  English 
vessels  of  war.  Instead  of  being  arrested  in  English  waters  by  the 
English  ships,  the  crew  met  with  the  best  reception ;  she  was  supplied 
with  the  means  of  repairing  her  damages,  and  seven  days  afterward  the 
Alabama  steered  for  the  coast  of  Brazil,  and  thence  to  the  Cape  of  Good 
Hope. 

The  conduct  of  the  English  authorities,  under  these  circumstances, 
was  approved  by  Lord  Russell,  who  confined  himself  to  expressing  a 
hope  that  the  vessel  would  be  required  to  leave  as  soon  as  the  necessary 
repairs  were  finished.* 

On  her  arrival  at  Saldana  Bay,  in  the  colony  of  the  Cape  of  Good 
Hope,  and  consequently  in  the  territorial  waters  of  the  British  empire, 
the  commander  of  the  Alabama  informed  the  governor  that  he  had  put 
into  this  \)'dy  with  the  object  of  effecting  some  indispensable  repairs. 

The  United  States  consul  protested,  without  loss  of  time,  demanding 
that  the  vessel  should  be  seized  and  sent  to  England,  whence  she  had 
clandestinely  escaped,  adding  that  the  repairs  making  to  the  vessel, 
namely,  that  of  repainting  her,  could  not  be  considered  as  of  an  urgent 
nature.  The  same  consul  added  that  he  had,  with  his  own  eyes,  seen 
the  Alabama  take  a  prize  in  those  same  waters.  The  government  replied 
that  this  had  taken  place  at  a  distance  from  the  shore  to  which  British 
jurisdiction  did  not  extend. 

After  her  arrival  at  the  Cape,  the  commander  of  the  Alabama  in- 
formed the  government  that  he  had  left  outside  of  British  waters  one 
of  bis  previous  prizes,  the  Tuscaloosa,  and  that  she  would  shortly  ar- 


dana  le  journal  tenu  k  bord  par  M.  FuUam,  et  mSme  sons  dos  formes  romanesqnes  dans 
nu  oavrage  destiu6  h  d<?rrayer  la  curiosity  publiquc,  alors  surexciteo.  Parmi  les  des- 
tructions de  vaisseaux  op<Sr^e8  par  TAlabama,  il  y  eut  ceUe  du  steamer  de  guerre  f6- 
ddral,  le  Hatteras. 

Arrive  k  la  Jaraaique,  TAlabama  y  rencontra  dans  le  port  trois  vaisseaux  de  guerre 
anglais.  Au  lieu  d'etre  arr6t<5  dans  cos  eanx  anglaisos  par  des  navires  anglais,  I'6qni- 
page  y  re^ut  le  meilleur  accueil ;  on  lui  donna  los  moyens  de  r<5parer  ses  avaries,  et  sept 
jours  apri^  TAlabama  se  dirlgea  sur  la  c6te  du  Br^il  et  de  Ih  vers  le  Cap  de  Bonne- 
Esp^rauce. 

La  conduite  des  autorit^s  anglaises,  dans  ces  circonstances,  fut  approuvde  par  Lord 
Bussell;  qui  se  boma  h  esp^rer  que  ce  vaisseau  aurait  6t6  requis  de  partir  aussit^t  apr^s 
que  les  reparations  indispeusables  auraient  6t6  termin^es.! 

Arrive  4  la  baie  de  Saldanha,  dans  Ta  colonie  du  Cap  de  Bonne-Esp^rance,  et  partant 
dans  les  eaux  territoriales  de  la  souverainete  anglaise,  le  comuiaudant  de  I'Alabama 
informa  le  gouvernement  qu'il  etait  venu  &  cette  i>aie  dans  le  but  de  faire  quelques 
reparations  indispeusables. 

Le  consul  des  Etats-Unis  ne  tarda  pas  h  protester,  en  demandant  que  le  vaisseau  ftit 
saisi  et  envoys  en  Angleterre,  d'oti  ils'dtait  dcbappe  clandestinement,  en  ajoutantqu'on 
•ne  pouvaitpasconsiderercomme  une rdparation  urgentodu  navire  celleqiie  Ton faisait — 
c'est-^dire,  do  le  ropeiudre.  Le  nifime  consul  ajoutait  qu'il  avait  vu  de  ses  propres 
yenx  PAlabama  ex<5cutcr  des  prises  dans  ces  mdmes  eaux.  II  lui  fut  rdpoudu  par  le 
gouvernement  que  cela  s'^tait  passd  ii  une  distance  de  la  c6te  ik  laquelle  la  juridiction 
aiiglaise  ne  pouvait  pas  s'etendrc. 

Apr^  son  arrivde  h  la  ville  du  Cap,  le  commandant  de  TAlabama  informa  le 
gouvernement  qu'il  avait  laissd  hors  des  eaux  anglaises  une  de  ses  captures  prdcedentes, 
le  Tuscaloosa,  et  qu'elle  arriverait  bient^t  en  quality  de  tender. '  Ce  navire  arriva,  en 


*  Letter  from  Mr.  Hammond  to  Sir  F.  Rogers,  Febniary  14, 1863. 
t  Lettre  de  M.  Hammond  k  Sir  F.  Bogers,  14  f^vrier  1863. 
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* 

rive  in  the  capacity  of  tender.  This  vessel  in  fact  arrived,  and  her 
cargo  of  wool  was  made  over  to  a  merchant  of  Cape  Town  to  be  taken 
to  Europe  and  sold  there.  The  cargo  was  disembarked  at  a  point 
named  Angra  Pequena,  outside  of  British  jurisdiction. 

When  the  Tuscaloosa  appeared  in  the  port,  the  Britsh  rear-admiral. 
Sir  Baldwin  Walker,  wrote  to  the  governor  to  know  if  this  vessel  ought 
still  to  be  considered  as  a  prize,  although  she  had  never  been  condemned 
as  such  by  a  competent  tribunal.  He  persisted  in  his  opinion,  which 
was  in  direct  variance  with  the  tolerance  of  the  governor ;  the  latter 
referred  to  the  attorney-general,  and  he  subsequently  replied  on  the 
advice  of  this  last  officer,  but  in  terms  which  betrayed  a  faltering  con- 
viction that  the  vessel  might  be  considered  as  a  vessel  of  war. 

A  correspondence  ensued  between  the  governor  of  the  Cape  and  the 
colonial  minister,  the  Duke  of  Newcastle,  as  to  the  legality  of  the  cap- 
tures. That  minister  disapproved  the  conduct  of  the  governor  and  the 
application  of  the  principles  of  law  on  which  the  attorney-general  had 
based  his  opinion. 

While  this  was  taking  place  the  Tuscaloosa  had  returned  to  the  port, 
and  having  thus  placed  herself  within  the  limits  of  British  jurisdic- 
tion she  was  seized.  The  British  government,  when  informed  of  this 
act,  disavowed  it,  and  ordered  that  the  vessel  should  be  restored  to  the 
confederate  lieutenant  who  commanded  her ;  in  case  that  officer  had 
left  the  Cape,  directions  were  given  to  wait  till  the  vessel  could  be 
handed  over  to  some  person  whom  the  commander  of  the  Alabama  or 
the  government  of  the  Confederate  States  might  nominate  for  the  pur- 
pose. The  English  minister,  reversing  in  some  degree  his  former  decis- 
ion, based  the  instructions  as  to  the  restitution  of  the  vessel  on  the 
peculiar  circumstances  of  the  case.* 

Her  Britannic  Majesty's  minister  declares, in  the  same  dispatch,  ''that 
it  becomes  unnecessary  to  discms  whether^  on  Iter  return  to  tJie  Cape^  the 

effety  c6dA  sa  cargaison  de  laine  k  nn  marchand  de  Cape  Town  pour  la  transporter  en 
Europe,  afin  d'y  6tre  vendue.  La  cargaison  fut  d^barqu6e  sur  un  point  appeU  Angra 
Pequefia,  en  dehors  de  lajuridiction  britannique. 

Lorsque  le  Tuscaloosa  parut  dans  cet  ondroit,  le  contre-amiral  anglais,  Sir  Baldwin 
Walker,  dcrivit  au  gouverneur  pour  savoir  si  ce  vaisseau  devait  6fcre  encore  consid^r^ 
comme  une  prise,  bien  qu'il  n'edt  jamais  6t6  condaniud  comme  telle  par  un  tribunal 
competent.  Il  insista  dans  son  opinion  tout  ^fait  oppos^e  k  la  tolerance  du  gouverneur ; 
celni-ci  en  r6f<Sra  h  Tattorney-genoral,  et  r^pondit  ensuite,  d'apr^s  I'avis  de  ce  dernier, 
mais  dans  des  termes  qui  trahissaient  une  conviction  chaucelante,  quo  ce  navire 
pouvait  se  consid^rer  comme  vaisdeau  de  guerre. 

Une  correspoudance  s'ensuivit  entro  le  gouverneur  dn  Cap  et  le  ministre  des  colonies, 
due  de  Newcastle,  sur  la  l^t^alit^  des  captures.  Ce  ministre  d^sapprouva  la  oonduite 
du  gouverneur  et  I'application  des  principes  de  droit  sur  lesquels  Tattorney-general 
s'^tait  fond^. 

Pendant  que  cela  se  passait,  le  Tuscaloosa  ^tait  rentr^  dans  le  port ;  et  s'^tant  ainsi 
plac6  dans  les  limites  de  la  juridiction  anglaise,  il  fut  saisi.  Le  gouvernement 
britannique,  inform^  de  cet  acte,  le  d^savoua,  et  fit  rendre  ce  vaisseau  au  lieutenant 
oonfSd^re,  qui  le  commandait ;  dans  le  cas  oil  cet  ofiicier  eftt  quitt^  le  Cap,  il  ajouta 
qu'il  fallait  attendre  pour  remettre  le  vaisseau  k  la  personne  que  le  commandant  de 
TAlabama,  on  le  gouvernement  des  ^tat8-conf<6d^r6s,  aurait  dlsign^e  i  cet  effet :  le 
ministre  anglais,  revenaut  en  quelque  sorte  sur  ses  premieres  &cisions,  basait  des 
instructions  relatives  h  la  restitution  du  navire  sur  lea  oiroonBtances  exoeptionnellea  de 
Taffaire. 

Le  ministre  de  sa  M^jest^  britannique  d^lare  dans  la  mdme  d^pdcbe  quHl  n^estplus 
uHlededUouter  9id  son  retour  au  Cap  le  Taeealoosa  ooneervait  toujoure  le  caractere  d^une  priee 

*  Dispatcb  of  the  Duke  of  Newcastle  to  Sir  P.  Wodehonse,  March  10, 1864 :  "  I  have 
now  to  explain  that  this  decision  was  not  founded  on  any  general  principle  respecting 
the  treatment  of  prizes  captured  by  the  oroisers  of  either  l^lligerent,  bnt  on  the  pecu- 
liar circumstances  of  the  case."  /-^  i 
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Tuscaloosa  still  retained  the  character  of  a  prize^  or  tchether  she  had  lost 
that  character  and  luid  assmned  that  of  an  armed  tender  to  the  Alabama^ 
and  whether  that  new  character^  if  properly  established  and  admitted^  would 
have  entitled  her  to  the  same  privilege  of  admission  which  might  be  OAicorded 
to  her  captor^  the  AUibamaJ^ 

In  my  capacity  as  arbitrator,  I  cannot  avoid  a  discussion,  even  thongli 
it  should  be  without  use  to  one  of  the  parties,  and  I  must  admit  that  it 
seems  to  me  that  the  observations  originally  made  with  equal  candor 
and  good  sense  by  Rear- Admiral  Walker,  ot*  the  British  navy,  should 
guide  the  opinion  of  the  tribunal  in  the  decision  of  the  point  which  the 
British  government  regarded  as  difficult  and  doubtful. 

To  resume,  1  am  of  opinion  that  the  neutrality  of  Great  Britain  was 
gravely  compromised  by  the  vessel  named  the  Alabama.  Consequently 
Great  Britain  is  responsible  for  the  acts  of  the  said  vessel,  as  well  as 
for  those  of  her  tender  the  Tuscaloosa. 

V. — THE  SHENANDOAH  alias  SEA  KING. 
First  part. 

The  first  charge  which  the  United  States  bring  against  the  British 
government  with  regard  to  this  vessel,  which  was  built  on 
the  shores  of  the  Clyde,  is  that  she  was  sold  to  Richard  shen.ndo«h. 

Wright,  of  Liverpool,  a  British  subject,  and  father-in-law  of  Mr.  Prioleaa 
of  South  Carolina;  this  latter  being  the  head  partner  of  the  firm  of 
Fraser,  Trenholm  &  Co.,  notorious  for  its  intimate  relations  with  the 
confederate  government. 

The  United  States  maintain  that  in  view  of  the  above  relations,  which 
could  not  be  unknown  to  the  English  government,  this  latter  ought  to 
have  watched  the  transfers  of  the  cla^s  of  vessels  which  from  their  build 
betrayed  designs  hostile  to  the  United  States.  Mr.  Adams,  on  the 
ground  of  two  depositions  of  sailors  on  board  this  vessel,  denounced  her 
to  Lord  Russell  as  destined  for  the  confederate  government. 

ou  ^il  avait  perdu  ce  caract^re  p<mr  prendre  celui  d^un  hdtiment  de  f^ervitude  arm^  pour 
V Alabama,  et  hi  ce  noureau  caractdrej  duiiient  constaU  et  admis,  lui  aurait  donn4  droit  aux 
mhrneB  primUges  d^admisaion  qiCon  aurait  accordis  d  son  vainqueur^  VA  lahama, 

Dans  ma  qualit<S  cVarbitre  je  ue  puis  pas  ^carter  une  discussiou,  qnaiid  m6me  elle  ne 
serait  point  utile  ^  Pune  des  parties,  et  je  dois  avouerque  les  observatious  faites  d'abord 
avec  autant  de  loyaut^  que  de  bon  sens  par  le  coutre-amiral  Walker,  de  la  marine 
britannique,  me  paraisseut  devoir  diriger  I'upiuipn  des  juges  dans  la  decision  de  oe 
point,  que  le  gouvernemeut  britannique  envisageait  comme  difficile  et  douteiix. 

£n  me  r^sumant,  je  suis  d'avis  que  le  vaisseau  nomm^  I'Alabama  a  gravement 
compromisla  neutrality  britannique.  Cons^quemment,  la  responsabilit^  de  la  Grande- 
Bretagne  se  trouve  engagde  tant  poor  les  faits  du  dit  vaisseau  que  par  ceux  de  son 
tender,  le  Tuscaloosa. 

LE  SHENANDOAH,  ALIAS  SEA  KINO. 

Premise  partie. 

Le  premier  reproche  que,  les  £tats-Uuis  adressent  au  gouvernement  anglais  h  propos 
de  ce  vaisseau  constniit  sur  les  bords  de  la  Clyde,  c^est  qu'il  a  ^t^  vendu  .h  Richard 
Wright,  de  Liverpool,  sujet  anglais,  et  beau-p6re  de  M.  Prioleau,  de  la  Caroline  du  Sud; 
ce  dernier  associ^  principal  de  la  maison  Fraser,  Trenholm  et  C*®,  connue  par  ses  rela- 
tions intimes  avec  le  gouvernement  des  confdd^res. 

Les  £tats-Unis  soutiennent  que,  vu  les  relations  susdites,  qui  ne  ponvaient  6tre  igno- 
T^es  par  le  gouvernement  anglais,  ce  Aernier  aurait  dt  surveiUer  les  transferts  de  cette 
categoric  de  vaisseaux,  qui,  par  lenr  construption  accusaient  des  projeta  hostilos  aux 
£tats-Uni8.  M.  Adams,  appuy^  de  deux  depositions  de  matelots  k  bord  de  ce  navire, 
d^nonyait  k  Lord  Russell  la  destination  de  ce  vaisseau  au  gouvernement  des  confM^r^.^ 
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The  Sea  King  took  out  a  clearance  for  Bombay,  and  coal  and  supplies 
for  a  cruise  of  twelve  months.  Hardly  had  she  weighed  anchor,  when 
a  telegram  sent  to  Liverpool  announced  her  departure  to  the  confederate 
agent  at  that  ]>ort.  The  same  evening  a  screw-steamer,  nearly  new, 
admirably  adai)ted  for  equipment  as  a  privateer,  named  the  Laurel, 
manned  by  men  thoroughly  devoted  to  the  confederate  cause,  w  ho  had 
served  on  board  the  Snmter,  Alabama,  and  Georgia,  was  laden  with 
arms  and  steered  for  the  bay  of  Funchal,*  in  the  island  of  Madeira, 
where  she  awaited  the  Sea  King,  which  arrived  two  days  after  her. 

In  a  desert  corner  of- the  bay  of  Madeira,  the  arms  and  ammunition 
were  transshipped  from  the  Laurel  to  the  Sea  King.  A  man  named 
Corbett,  an  Englishman,  who  had  received  from  Wright  a  power  of  at- 
torney to  sell  the  vessel,  addressed  the  crew,  announced  the  sale  of  the 
vessel,  which  was  about  to  change  her  name  and  take  that  of  Siienau- 
doah,  and  endeavored  to  persuade  the  men  of  the  crew  to  follow  the 
vessel  in  her  new  career  in  the  confederate  service.  Of  eighty  sailors, 
twenty-three  only  consented  to  remain  in  the  new  vessel  of  war. 

The  conduct  of  Corbett  appeared  to  be  in  such  evident  contravention 
of  the  foreign-enlistment  act,  that  the  British  consul  at  Funchal  sent 
him  home  in  custody  to  England.  Captain  Waddell  succeeded  him  in 
command. 

Mr.  Adams  did  not  fail  to  inform  Lord  Eussell  of  all  that  had  takea 
place  with  regard  to  these  two  vessels ;  he  added  that  of  the  officers 
transfe;red  to  the  Shenandoah,  the  greater  part  were  British  subjects 
who  had  been  saved  by  English  intervention  at  the  moment  when  they 
were  going  on  board  the  Alabama. 

The  Shenandoah  went  from  Madeira  to  Melbourne;  on  the  passage, 
which  lasted  ninety  days,  she  destroyed  several  vessels  of  the  merchant 
navy  of  the  United  Statics  with  their  cargoes,  and  finished  by  anchor- 
ing on  the  25th  January,.  1805,  at  Sandridge,  a  small  village  two  miles 
from  Melbourne. 

If  we  are  to  believe  a  letter  addressed  by  Mr.  Blanchard,  United 


Le  Shenandoah  prit  Bes  papiers  de  hord  ponr  Bomhay,  et  du  charhon  et  des  approvi- 
siounements  pour  une  o^oi8i^^ede  donze  uiois.  A  peine  le  Sea  King  avait-il  levo  Fancre 
qu'un  t<^le;t;ninime  exp^<li<^  h  Liverpool  annon^ait  sou  d<^part.  h  Pjij^eiit  conf^(h^r<^  de  ce> 
port.  Dan«  la  ni^uie  8oir(^c  un  steamer  ^  h^'lice.  presque  ueuf,  admirablenient  uppropri6 
K  nn  armement  de  course,  noaim<^  le  Laurel,  niont^  par  de*  houiuies  tres-d<»vou6s  »u 
parti  confedore,  qui  avaient  servi  ii  bord  du  Sumter,  de  I'Alabama  et  du  Geor^^ia,  cbargea 
des  amies  et  se  dirigea  vers  la  baie  de  Funchal,  dans  I'lle  de  Madere,  oil  il  atteudit  le 
Sea  King,  qui  arriva  deux  jours  apr^s  lui. 

Dans  un  coin  ddsert  do  la  baie  de  Mad^ro  il  se  fit  nn  transbordement  d'armes  et  do 
munitions  du  Laurel  sur  le  Sea  King.  Un  uonim<5  Corbett,  un  Anglais  qui  avait  reyu 
de  Wright  une  procuration  pour  vendre  le  naviro,  >ie  pr<:^8enta  h  IVquipage,  annonya 
la  vente  faite  du  vaisseau,  qui  allaii  changer  de  nom  et  prendre  celui  de  Shenandoah,  et 
engagea  les  hommes  de  Tdquipage  h  suivre  ce  vaisseau  dans  ses  uouvelles  destinces  au 
service  des  confdd<5rd8.  Sur  quaire-vingt  matelots,  vingt-trois  seulomeut  cousentirent 
ii  Tester  sur  ce  uouveau  vaisseau  de  guerre. 

La  conduitc  de  Corbett  parut  si  <$videmment  contraire  an  foreiffn-enlistment  act  que  Ic 
consul  anglais  il  Jb\inchal  Penvoja  prisonuier  en  Angleterre.  Le  capitaino  Waddell 
lui  succ^da  dans  le  commandement. 

M.  Adams  ne  manqua  pas  d'informer  Lord  Russell  de  tout  ce  qui  sMtait  pass<5  h  propos 
d'?  ces  deux  vaissi^aux;  il  lui  ajouta  que  parmi  les  officiers  transfc^r^^s  sur  le  Shenan- 
doah, la  plupart  ^taient  des  sujet«  anglais,  qui  avaient  fU  sauv^  par  une  intervention 
anglaise  au  moment  oh  ils  se  rendaient  k  bord  de  PAlabama. 

Le  Shenandoah  se  porta  de  Madere  sur  Melbourne;  dans  le  trtyet,  qui  dnra  quatre- 
vingt'dix  jours,  il  d^truisit  phisienre  vaisseaiix  de  la  marine  marchande  des  fitats-Unis, 
ainsi  que  leurs  cargaioons,  et  finit  par  jeter  raurcre,  le  25  Janvier  1865,  ^  Sandridge,  un 
oetit  village  ii  deux  millcs  de  Melbourne. 

Si  Tou  eu  croit  une  lettre  adress^e  par  M.  Blanchard,  consul  des  fitats-Uuis  ^  Mel- 
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States  consul  at  Melbourne,  to  Mr.  Seward,  Secretary  of  State  at  Wash- 
ington, the  mail  from  Europe,  wbich  had  arrived  some  days  before,  had 
brought  news  that  the  Sea  King  had  left  England  with  the  intention  of 
being  transformed  into  a  vessel  of  war  to  cruise  against  the  commerce 
of  the  United  States. 

The  United  States  consul  at  Melbourne  informed  the  governor,  with- 
out loss  of  time,  of  all  the  circumstances  which  he  considered  as  proofs 
that  the  Shenandoah  was  not  a  vessel  of  war  of  a  recognized  belligerent, 
but  rather  a  privateer  bearing  all  the  marks  of  its  guilt. 

The  Britivsh  authorities  at  Melbourne  are  accused  of  having  been  ex- 
cessively complaisant  toward  the  commander  and  crew  of  the  Shenan- 
doah ;  it  is  asserttnl  that  the  governor  had  unofficially  re-assured  her 
commander  before  officially  granting  him  what  he  requested. 

Captain  Waddell  did  not  hurry  himself  to  state  what  were  the  repairs 
and  supplies  which  he  needed,  and  the  governor,  instead  of  adhering 
rigorously  to  the  general  instructions  with  which  the  British  govern- 
ment had  furnished  him,  referred  it  rather  to  Waddell  to  determine  the 
length  of  time  to  be  granted  him.  While  the  repairs  were  slowly  going 
on,  Waddell  was  making  recruits  in  the  town  of  Melbourne  to  till  up 
the  gaps  which  were^left  in  his  crew. 

In  the  American  Appendix  (vol.  v,  pp.  6G0  et  seq.)  are  inserted  the 
reports  of  the  proceedings  of  the  legislative  assembly  at  Melbourne, 
which  show  that  the  opinion  of  the  majority  was  in  favor  of  treating 
the  commander  of  the  Shenandoah  with  leniency,  and  leaving  the  mat- 
ter to  the  decision  of  the  government  and  the^olonial  authorities.* 

Pressed  by  the  remonstrances  and  protests  of  the  United  States  con- 
sul, the  governor  referred  the  question  to  the  law-officers  of  the  colo- 
nial government,  who  replied  that  there  was  no  evidence  of  piracy  hav- 
ing been  committed  by  any  one  on  board  the  vessel,  and  that  she  should 
be  treated  as  a  ship  of  war. 

bourne,  h  M.  Seward,  Secr<^taire  d'<Stat  h  Washington,  la  malle  d'Europe,  arriv^e  quel 
ques  jonrs  auparavant,  avait  apport<5  la  nouveUe  que  le  Sea  King  avait  quitt<S  TAngle- 
ti^rre  avec  Tinteution  de  se  transformer  en  vaisseau  de  guerre  pour  croiser  coutre  le 
commerce  des  fitats-Unis. 

Le  consul  dcs  J^tats-Unis  dans  cette  ville  no  tarda  paa  li  informer  le  gonvernour  de 
toutes  Ics  circonstances  par  lesquelles  il  croyait  prouv<^  que  le  Shenandoah  uYtait  point 
du  tout  un  vaisseau  de  guerre  d'un  bellig^rant  reconuu,  mais  bleu  plut6t  un  corsaire, 
ayant  toutes  les  marques  de  sa  culpabilit<^. 

On  accuse  les  autorit^^s  anglaises  de  Melbourne  d'avoir  6t^  excessivement  condescen- 
dantes  en  vers  le  commandant  et  I'dquipagc  du  Shenandoah;  on  pretend  que  ce  gonver- 
nour avait  ras8ur<^  otficieusement  le  commandant  avant  de  lui  accorder  officiellement 
ce  qu'il  demaudait. 

Le  capitaine  Waddell  ne  se  pressa  point  pour  faire  connaltre  quelles  ^taient  les 
r<5paration8  et  les  approvisionnements  qu'il  lui  fallait,  et  le  gouverneur,  an  lieu  de  s'en 
tenir  h  la  rij^eur  des  instructions  gcn<5rale8  que  le  gouvernemeut  anglais  lui  avait 
transmises,  sen  rapporta  plut^t  h  Waddell  sur  Pespace  de  temps  ii  lui  accorder. 
Pendant  qu'on  procifidait  lentenient  aux  reparations,  Waddell  faisait  des  recrues  dans 
la  ville  de  Melbourne,  pour  remplir  les  vides  quo  laissait  son  Equipage. 

Dans  Tappendice  amdricain  (vol.  v,  pages  660  et  suivantes)  on  a  ins^r^  des  rapports  des 
actes  de  rassembl<5e  legislative  de  Melbourne,  qui  raarquent  que  I'opinion  de  la  majority 
inclinait  k  manager  le  commandant  du  Shenandoah  et  b,  s'en  remettre  ^  Favis  du  gou- 
vernement  et  des  autoritds  coloniale8.t 

Presse  par  les  instances  et  les  protestations  du  consul  des  fitats-Unis,  le  gouverneur 
def^ra  la  question  aux  conseillers  l^gaux  du  gouvernement  colonial,  qui  rdpondirent 
quMl  n'y  avait  aucone  preuve  de  piraterie  commise  par  qui  que  ce  fftt  an  bord  du  navire, 
et  que  I'on  devait  traiter  celul-ci  comme  un  bdtiment  de  guerre. 


;  que  Ton  devait  traiter  celui-ci  comme  un  batiment  ue  guerre. 

•  See  the  speech  of  Mr.  O'Shanassy,  p.  663  of  the  volume  referred  to. 
t  Voir  le  discours  de  M.  O'Shanassy,  p.  663  da  volume  cite. 
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The  suspicions  wbich  had  been  entertained  of  the  clandestine  ship- 
ment of  some  persons  on  board  the  Shenandoah  continued  to  increase. 
The  permission  granted  to  the  captain  to  take  in  supplies  and  make  re- 
pairs was  suspended,  and  the  government  published  a  proclamation  for- 
bidding British  subjects  to  give  aid  or  assistance  to  the  Shenandoah. 

The  assertion  of  the  faet  of  the  clandestine  shipment  of  certain  men 
on  board  the  Shenandoah  was  borne  out,  and  the  commander  and  offi- 
cers of  that  vessel  had  to  give  explanations  as  to  the  assurance  they 
had  given  that  no  shipment  of  this  kind  had  taken  place,  and  as  to  the 
fact  that  they  had  unfortunately  not  fulfilled  this  engagement  made  ou 
their  word  of  honor. 

The  American  case  and  the  British  counter  case  contain  details  as  to 
the  facilities  which  the  topographical  situation  of  Hobson's  Bay  and 
Port  Philip  afforded  for  the  escape  of  men  watched  by  the  police,  whose 
insufficient  means  did  pot  allow  of  their  exercising  supervision  at  every 
point,  in  order  to  prevent  the  departure  of  the  persons  enlisted.  It 
may  also  be  doubted  whether  the  legal  advisers  of  the  colonial  gov- 
ernor and  his  police  oflBcers  were  overanxious  to  second  the  energetic 
efforts  of  the  United  States  consul. 

I  will  note  two  circumstances  which  appear  to  me  to  deserve  special 
attention : 

1.  The  confidential  instructions,  by  which  the  authorities  at  Mel- 
bourne had,  from  the  first,  said  that  they  must  be  guided,  are  i)ublished 
at  page  125  of  the  fifth  volume  of  the  Appendix  to  the  British  Case, 
and  the  last  document  contained  in  them  traces  exactly  the  line  of 
conduct  which  was  finally  followed  by  the  government  toward  Captain 
Waddell. 

2.  The  postscript  of  a  letter  from  Mr.  Adamson  to  Mr.  Davis,  which 
is  to  be  found  at  page  637  of  the  documents  annexed  to  the  American 
counter  case,  (French  translation,)  reveals  a  moral  pressure  producing 
a  cynical  disavowal. 

The  Shenandoah,  on  leaving  the  port  of  Melbourne,  took  with  her 
400  tons  of  coal,  if  the  American  consul  is  to  be  believed,  with  full 


Lea  soup^ons  que  Ton  avait  de  rembarqiiement  clandestin  de  quelques  peraonnes  ^ 
bord  du  SheDandoah  ue  iireut  qu'augaieuter.  La  permission  accord^  au  capitaine  de 
faire  des  approvisionuemeuts  et  des  reparations  fut  suspendue,  et  le  goavernemeut 
publia  une  proclamation  pour  d^fendre  aux  sujets  britanniques  de  prater  aide  et  assis- 
tance au  Shenandoah. 

L'assertion  du  fait  de  Tembarquement  clandestin  de  quelques  hommes  du  Shenan- 
doah fut  maintenue,  et  le  commandant  et  les  officiers  de  ce  vaisseau  dureut  donuer  des 
explications  sur  la  parole  qu'ils  avaient  donn^e  qu'aucun  embarquement  do  ce  genre 
u'avait  eu  lieu,  et  sur  lefait  qu'ils  n^avaient  malheureusement  pas  r^pondu  k  cet  engage- 
ment de  parole  d'honnenr. 

lie  ^*Case"  amdricain  et  le  '' Counter-case ''  anglais  contieunent  des  details  sur  la 
faculty  que  la  situation  topograph ique  de  Hobson's  Bay  et  Port  Philip  prdtait  k  T^va- 
sion  d^hommes  surveill^s  par  la  police,  dont  les  faibles  moyeus  ne  permettaieut  point 
d'exercer  une  surveillance  sur  tous  les  points,  afin  d'empScher  ces  sorties  de  gens  em- 
bauch^s.  11  est  aussi  perm  is  de  douter  que  les  conseillers  l<Sgaux  du  ^ouverneur  colonial 
et  ses  officiers  de  police  fussent  des  mieux  disposes  h  seconder  Tempressement  des 
d-marches  du  consul  des  £tats-Unis. 

Je  noterai  deux  circonstauces  qui  me  paraissent  m^riter  une  attention  sp^ciale : 

1.  Les  instructions  confidentielles  d'apr^s  lesquelles  les  autorit^  de  Melbourne 
avaient  dit  d'abord  ^tre  obligees  de  se  r<^gler  furent  publi^es  ^  lapa^e  125  du  cinqui^me 
volume  de  Uappendice  au  ^' Case'' anglais,  et  la  derui^re  pi5ce  qui ' s'y  rattache  trace 
exact  men  t  la  ligne  qui  a  ^t^  suivie  par  le  gouveruement  en  dernier  lieu  vis-^-vis  da 
capitaine  Waddell. 

2.  ha post'Scriptum  d'nne  lettre  de  M.  Adamson  b,  M.  Davis,  qui  se  lit  ^  la  page  6^  dee 
pieces  annex^es  au  ^' Counter- case ''  am^ricain  (traduction  frangaise)  rdvMe  UQe 
pression  morale  prodnisant  un  cynique  dd^aveu. 

Le  Shenandoah;  en  quittant  les  eaux  de  Melbourne,  emportait  avec  lui  400  tonnes  de 
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sailing  rigging,  trasting  more  to  her  sailing  than  to  her  steaming  pow- 
ers. This  excess  of  supplies  was  denounced  to  the  governor,  and  the 
United  States,  reckoning  up  the  several  shipments  of  coal  made  by  the 
Shenandoah,  infer  that  she  was  meditating  a  fresh  cruise  on  her  depart- 
ure from  Melbourne,  so  that  that  port  became  a  base  of  naval  opera- 
tions for  the  insurgents. 

The  cruise  of  the  Shenandoah  furnishes  materials  for  a  special  de- 
scription, and  among  the  reviews  of  the  facts  relating  to  this  vessel  is 
one  to  which  I  will  here  refer — that  of  Mr.  Montague  Bernard,  who 
says  that  so  large  a  number  of  recruits  as  we  may  believ^e  to  have  been 
shipped  by  her,  could  not  have  come  on  board  without  Captain  Wad- 
dell's  knowledge.  I  shall  return  to  this  question  of  the  number  of  re- 
cruits, which  is  evidently  exaggerated. 

One  cannot  resist  the  belief  that  the  tolerance  of  the  authorities  at 
Melbourne  contributed  greatly  to  enable  the  vessel  to  pursue  her  adven- 
turous career  in  the  Arctic  seas,  whither  she  repaired  by  Behring's 
Straits. 

The  number  of  whaling- vessels  which  the  Shenandoah  destroyed  in 
these  waters,  at  a  time  when  the  confederate  government  had  ceased 
to  exist,  raises  the  amount  wliich  the  United  States  lay  to  her  charge, 
to  a  sum  little  less  than  that  for  which  the  Alabama  is  held  responsible. 

It  is  not  proved  that  the  Shenandoah  absolutely  lost  her  original 
character  of  a  British  vessel  manned  by  a  British  crew.  It  is  affirmed 
that  this  vessel' shipped  at  Melbourne  300  tons  of  coals,  which  had 
been  sent  to  her  from  Liverpool.  The  Government  of  the  United 
States  adds  that  the  name  of  the  vessel  which  brought  this  coal  was 
the  John  Fraser,  and  this  occurrence  it  seeks  to  adduce  as  an  incrim- 
inating circumstance. 

The  British  government,  in  its  counter  case,  (page  110  of  the  French 
translation,)  says  that,  at  the  present  da}',  w^heu  the  distance  of  time 
and  place  prevents  an  exact  knowledge  of  all  the  particular  circum- 
stances, it  would  serve  no  useful  {)urpose  to  follow  all  the  details  of  a 
technical  discussion  founded  largely  on  conjecture. 


charbon,  si  Von  en  croit  le  consul  am<^ricain,  nue  mature  compl^te,  s'en  tenant  plus  ii 
la  voile  qn*ii  la  vapenr.  Ce  luxe  d'approvisionuement  fut  dduonc^  au  gonverneur,  et 
len  ^tats-Unis,  en  supputant  les  divers  chtirgements  de  cbarbon  faits  par  le  Shenandoah, 
en  d^luiseut  qu'il  projettait  une  nouvelle  croisi^re  en  sortant  de  Melbourne,  de  sorte 
que  ce  port  dt-venait  pour  les  insurj^c^s  une  base  d*op^ratious  navales. 

La  croisi^re  du  Shenandoah  fournit  la  matiere  h,  une  description  toute  particuliere, 
et  parmi  les  appreciations  des  faits  qui  concerneut  ce  vaisseau  il  y  en  a  une  que  je 
rapporte  ici,  celle  de  M.  Mcuintague  Bernard,  qui  dit  qu'un  nouibre  'aussi  grand  de 
recrue^  qu'on  pent  croire,  qui  ait  6t6  enibarqu<5  h  son  bord,  u'aurait  pu  s^v  reudre  sans 
que  le  capitalne  Wadilell  en  eClt  counaissauce.  Je  vais  revenir  sur  ce  uombre  de 
recrues  <^videminent  exageri^. 

On  ne  pfut  se  refuser  h.  croire  que  la  tol<^rance  des  autorit<5s  de  Melbourne  a  beaucoup 
aide  k  uu'ttre  ce  vaisseau  en  ^tat  de  poursuivre  sa  carrii're  aveutureuse  dans  les  mers 
Arctiques,  on  il  se  rendit  par  le  th'troit  de  Behring. 

Les  destructicMirt  des  baleiniers  que  le  Shenand<mb  opera  dans  ees  eaux,  dans  un 
temps  on  le  gouvcrnement  des  conlVderes  avait  cvh»6  d'exister,  ft'rait  nionter  la  conipta- 
bilit<5,  dout  li  s  fitatsTnis  le  chargent,  j\  uu  chiflVe  de  pen  inferieur  &  celui  dout  on 
charge  la  responsabilit*^  de  TAlabania. 

11  n'est  pas  prouv<^  (jue  le  Shenandoah  ait  effeetivenient  perdu  son  caractere  priniitif 
de  vaisseau  et  d'<5quipage  britannique.  II  est  aftinn<^  c^ue  ce  vaisseau  enibar<iua  li 
Melbourne  300  tonnes  de  charbon,  qui  lui  avaient  <^te  exp<^di(^es  de  Liverpool.  Le 
Gouvcrnement  des  fitats-Unis  ajoute  que  le  noni  du  vaisseau  qui  apporta  ce  charbon 
dtait  le  John  Fraser,  et  il  pretend  en  ddduire  nu  argument  de  culpability. 

Le  gouvernement  britannique,  dans  son  contre-m^moire,(p.  110  de  T^dition  fran^aise,) 
dit  qu*h  cette  heure,  oh  le  temps  et  la  distance  emp^chent  de  reconnaltre  avec  exacti- 
tnde  tons  les  details  accessoires,  11  n'y  aurait  aucnne  ntilit^  r6elle  h  snivre  tons  les 
details  d^une  augmentation  technique  forg^e  largement  sur  des  con|ectur©s._  ^.  ^.  .  ^^ 
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The  American  Govermnent  does  not  relinquisli  its  complaints.  I  con- 
sider that,  in  order  to  form  a  judgment  on  the  last  period  of  the  cruise 
of  the  Shenandoah,  it  is  of  the  g^reatest  importance  to  dwell  on  the 
sworn  depositions  of  the  two  masters  of  whaling- vesj^els,  Ebenezer  ]Nye 
and  Thomas  Hathaway,  which  are  given  at  the  end  of  the  second  part 
of  the  selections  from  the  Appendix  to  the  Case  of  the  United  States, 
(French  translation.) 

To  replace  the  force  of  a  vessel  in  a  proportion  equal  to  that  which  it 
had  lost,  is  not,  strictly  speaking,  an  augmentation  of  forc^.  We  And 
this  maxim  laid  down  in  a  judgment  of  the  Supreme  Court  of  the  United 
States,  quoted  in  the  interesting  memorandum  of  Mr.  Abbott,  (Lord 
Tenterden.)  It  is  necessary,  therefore,  to  prove  an  extraordinary  aug- 
mentation of  force  in  order  to  establish  a  solid  presumption  of  fresh 
attempts  against  the  duties  of  neutrality.  It  is  on  these  much  dis- 
puted facts,  which  are,  in  my  belief,  capable  of  further  elucidation,  that 
I  beg  my  honorable  colleagues  to  assist  me  with  their  information.  If 
necessary  I  will  apply  to  the  parties  themselves  for  further  explanations. 

/Second  part 

In  the  session  of  the  day  before  yesterday,  being  placed  in  the  deli- 
cate position  of  having  to  determine,  by  my  casting  vote,  the  decision 
in  the  important  and  complicated  case  of  the  Shenandoah,  I  applied  to 
my  honorable  colleagues  for  elucidations  calculated  to  determine  my 
opinions,  disturbed  by  doubts.  I  may  be  excused  this  hesitation,  caused 
by  certain  apparent  contradictions  in  the  facts  of  the  case,  and  by  the 
desire  not  to  allow  myself  to  be  led  away  by  a  combination  of  appear- 
ances, which,  though  supported  by  plausible  reasoning,  might,  never- 
theless, be  deceitful. 

I  now  beg  you,  gentlemen,  to  allow  me  to  state  to  you  my  opinion, 
hesitating  the  day  before  yesterday,  confirmed  to-day  by  the  results  of 
the  discussion  which  I  have  elicited,  apd  which  jou  have  succeeded  ia 
rendering  fruitful  and  decisive  by  your  information. 

Le  gouvemement  anK^ricain  ne  se  dt^siste  pas  de  ses  plaintos.  Je  crois  quMl  est 
d'une  extreme  importance,  ponr  former  uu  jngcMiient  siir  la  derniero  p^riotle  de  la 
croisiere  dii  Sbeiiandoah,  de  s'arreter  sur  les  deposit  ious  asserment<^e.s  des  deux  patrons 
des  navires  baleiuiers.  Ebenezer  Nye  et  Tbomas  Hatbaway,  que  I'on  trouve  vers  la  fia 
de  la  deuxi^me  partie  du  choix  des  pieces  justiticativcs  ii  I'appui  du  ui^moire  des  £tats- 
Unis. 

Le  remplacenient  de  la  force  d^m  vaisseau  dans  une  proportion  ^gale  h  celle  qn'il 
avait  perdue  n'eBt  pas,  h  parler  rigoureuKement,  une  augmentation  de  foree.  Nous 
trouvons  cette  maxime  consignee  daus  uu  jugementde  la  Cour  supreme  des  fit^"it45-Uni8, 
cit^  dans  Tint^^ressaJit  niemcu-undum  de  M.  Abbott,  (Lord  Tenterden.)  II  faut  done 
<^tablir  une  augmentation  de  foree  en  sus  de  Pordinaire,  pour  qu'il  y  ait  presomptiou 
fondde  de  nouvelles  entreitrises  contre  les  devoirs  de  neutrality.  C'est  sur  les  faita 
tres-controvers6s,  et,  li  ce  que  je  crois»  susceptiblesd'une  plus  grande  Elucidation,  que  je 
prie  nies  boutirables  c«ll^gues  de  m'aider  de  leurs  lumi^^eM.  S'il  est  n^cessaire,  jo  de- 
manderai  encore  aux  parties  elles-m^nies  des  dclaircissements. 

DcHxihiie  partie. 

Dans  la  s^^ance  d'avant-bier,  placd  dans  la  circonst^nce  tr^s-ddlicate  de  determiner 
par  mon  vote  la  majorite  pour  la  d^^cisiou  du  cas  aussi  grave  que  compliqud  du  Sbeuau- 
doab,  je  demandais  fi  mes  honorables  coUegues  des  eclaircissements  propres  ii  lixer  nies 
iddes  agitdes  par  le  doute.  On  me  pardonnera  ces  agitations  produltes  par  certaines 
contradictions  apparentes  des  faits  de  la  cause,  et  par  le  ddsir  de  ue  pas  me  laisser 
entralner  par  Fensemble  d'apparences  qui,  bieu  que  rattacbdes  k  des  motifs  plausibles, 
poQvaieut  ueanmoins  dtre  trompeuses. 

Je  vous  demande  maintenaut,  messieurs,  la  permission  de  vous  expoeer  mon  opiDion, 
cbancelante  avant-hier,  arrf'K^e  anjourd'bui  par  suite  de  la  discussion  qne  j'ai  soulev^, 
et  que  vous  avez  su  reiidre  f(6coude  et  decisive  par  vos  lumi^res. 
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I  ought,  in  the  first  place,  to  repeat  what  I  have  already  said,  that, 
in  my  opiuion,  it  is  not  absolutely  proved  that  the  fact  of  the  repairs  ot 
the  Sheuandoah  at  Melbourne  constitutes  by  itself  grounds  for  a  charge 
of  violation  of  neutrality.  It  is  proved  that  these  repairs  were  neces- 
sary, and  it  is  not  shown  that  the  replacement  of  the  force  of  this  vessel, 
by  means  of  these  repairs,  surpassed  the  measure  of  its  former  condi- 
tion. 

It  remains  to  be  seen,  then,  whether  the  excess  in  the  supply  of  coal, 
and  above  all  the  clandestine  recruitment  of  part  of  the  crew,  effected 
at  Melbourne,  assume,  or  not,  the  character  of  a  base  of  naval  opera- 
tions, such  as  is  contemplated  in  the  second  rule  of  Article  VI. 

The  Shenandoah,  on  her  departure  from  England,  in  the  month  of 
October,  1864,  had  a  crew,  according  to  the  American  reports,  of  forty- 
seven  men.* 

At  the  time  when  she  parted  from  the  Laurel,  the  Shenandoah  had 
no  more  than  twenty-three  men  on  board,  including  officers.! 

It  ajipears  that  in  the  voyage  from  Madeira  to  Melbourne  she  shipped 
many  more  men,  since  the  governor  at  Melbourne  says  that  on  her  ar- 
rival at  Hobson's  Bay  the  crew  of  the  vessel  amounted  to  ninety  men.f 
It  appears,  also,  that  a  considerable  number  dispersed  themselves  after 
that  arrival,  as  Captain  Waddell  declares,  since  an  officer  in  the  confi- 
dence of  tbe  governor,  instructed  to  make  confidential  inquiries  as  to 
the  state  of  the  vessel,  estimates  the  number  of  the  crew  at  no  more 
than  forty  or  fifty,  all  rough  and  undisciplined  men.§ 

It  is  very  difficult  to  ascertain  exactly  the  number  of  men  who  were 
on  board  the  Shenandoah  when  she  left  Melbourne  on  her  way  to  the 
Arctic  seas. 

According  to  a  report  of  the  Melbourne  police,§  the  number  of  men 
shipped  at  Melbourne  on  board  the  Shenandoah  was  said  to  amount  to 
sixty  or  seventy.    According  to  the  affidavit  of  William  A.  Temple,  the 

Je  dois  d'abord  r^pdter  ce  que  j^ai  d<y^  dit,  qu*^  mon  avis  il  nVat  pas  absoliiment 
proav^  que  le  fait  des  reparations  du  Shenandoah  it  Melbourne  constitue,  h  lui  seul,  uu 
argument  de  violation  de  neutrality  II  est  prouv^  que  ces  r(Sparations  6taient  udces- 
saireB,  et  il  nVst  pas  d<Smontre  que  le  remplacement  de  la  force  de  ce  vaisseau,  par  suite 
de  ces  reparations,  ait  ddpass^  la  mesure  de  son  etat  prdcddent. 

II  faut  done  voir  si  Pexiiberauce  de  Papprovisionnenient  de  charbon,  et  surtout  le 
recrutenieut  claudestiu  d'une  partle  de  r<5quipa|je  op^rcS  h  Melbourne,  prenneut,  ou 
lion,  le  caract^re  do  base  d'op^rations  uavales,  telle  qu'elle  est  pr<5vue  par  la  2™«  r^gle 
de  Tarticle  VI. 

Le  Shenandoah,  ^  son  depart  d'Angleterre,  an  mois  d'octobre  1864,  avait  un  Equipage, 
d^apres  les  rapports  amdricains,  de  quarante-sept  homnies. 

Au  moment  oil  il  quitta  le  Laurel,  le  Sheuaudoah  n'avait  plus  que  vingt-trois  hommes 
ik  bord.  y  compris  les  ofiiciers. 

II  parait  que  dans  le  trajet  de  Mad^re  h  Melbourne  il  embarqua  bien  d^autres 
hommes,  puisque  le  gouverneur  de  Melbourne  ditqu'ii  sou  arrivde  dans  le  Hobson*8  Bay 
IMquipage  du  vaisseau  se  montait  d.quatre-vingt  dix-huit  hommes.  II  parait  aussi  que 
bon  nonibre  s'en  dispersa  aprcis  cette  arrivide,  ansi  que  le  ddclare  le  capitaine  Waddell, 
puisquHin  officier  de  conliance  du  gouverneur,  charg6  de  prendre  des  informations  cou- 
ildeutielles  sur  I'^tat  dej'embarcation,  ne  porte  le  uombre  de  I'equipage  qu'a  quarante 
ou  ciuquarte,  tons  gens  grossiers  et  indisciplines. 

II  est  triis-diffieile  de  savoir  au  juste  le  nombre  des  hommes  qui  se  trouvaient  h  bord 
du  Shenandoah  qnand  il  partit  de  Melbourne  pour  se  rendre  dans  lesmers  Arctiques. 

D'apr^«  un  rapport  de  la  police  de  Melbourne,  le  nombre  d^homnieseuibarqiids  h  Mel- 
bourne k  bord  du  Shenandoah  s'dlfeverait  k  soixante  ousoixante-dix.    D'apres  Vaffidavit 

■  American  Appendix,  vol.  v,  p.  560. 
t  Ibid.,  p.  610. 

t  Appendix  to  British  Case,  vol.  i,  p.  564. 
J  Ibid.,  p.  557. 
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crew  of  the  Shenandoah  on  her  return  to  Liverpool  amounted  to  one 
hundred  and  thirty- three,  a  number  which  includes  some  men  who  had 
died  at  sea. 

In  the  deposition  of  Captain  Ebenezer  Nye,  it  is  said  that,  when  he 
came  on  board  the  Shenandoah,  the  want  of  sailors  was  much  felt,  as 
there  were  only  forty-five,  half  the  number  required.  It  is  said,  also, 
that  Mr.  Nye,  in  conversation  with  Mr.  Hunt,  lieutenant  of  the  Shenan- 
doah, learned  from  him  that  forty-two  men  were  enlisted  at  Melbourne; 
that  Captain  Waddell,  had  refused  the  governor  the  right  to  search  the 
ship  while  a  number  of  recruits  were  on  board.  From  the  affidavit  of 
Temple  may  be  gathered  certain  details  as  to  the  men  who  came  on 
board  the  Shenandoah  from  several  vessels  captured  in  the  Arctic  seas. 
They  seem  to  have  been  twenty-six  in  number,  which,  added  to  fifty, 
the  presumed  crew  of  the  Shenandoah  on  leaving  Melbourne,  and  further 
adding  the  officers,  fifty-seven  in  number,  would  give  a  total  of  one  hun- 
dred and  thirty-three,  correspwjnding  to  the  number  giveu  by  Temple, 
with  the  deduction  of  the  two  men  who  died  at  sea. 

This  witness  has,  no  doubt,  been  much  discredited,  but  in  the  letter 
from  Mr.  Hull  to  Mr.  Batesou*  will  be  found  a  formal  denial,  in  Cap- 
tain Waddell's  name,  of  several  of  the  assertions  of  Temple,  without 
any  mention  of  the  list  of  the  crew,  which,  no  doubt,  deserved  s[>ecial 
attention,  and  which,  notwithstanding,  is  not  disputed.  Lord  Claren- 
don himself,  in  his  letter  to  Mr.  Adams,  of  January  19,  18G6,  while  he 
examines  the  bearing  of  some  of  the  remarks  in  Temple's  list,  makes  no 
observation  as  to  the  correctness  of  the  figures. 

The  law-officers  of  the  Crown  themselves,  in  their  opinion  of  the  28th 
of  March,  1806,  while  refusing  to  attach  credence  generally  to  Temple's 
statement,  do  not  specially  discredit  the  list.  They  seem  to  believe  that 
none  of  the  persons  on  board  the  Shenandoah  had  been  guilty  of  acts 
on  which  legal  proceedings  could  be  founded 5  and  they  advise  that  the 
matter  should  be  allowed  to  drop. 


de  William  A.  Teniplo,  IMqulpajre  du  Shenandoah  k  son  retour  ^  Liverpool  aurait  6t6  de 
cent  treiite-trois,  nombre  qui  comprend  qnelqnes  hominea  niorts  en  mer. 

Dans  la  deposition  du  capitainu  Ebenezer  Nye,  il  est  dit  que,  lorsqu'il  passa  ^  bord 
dn  Shenandoah,  le  manque  do  matelots  se  faisait  vivement  seutir,  puisqu'il  n'y  en  avait 
que  quarantre-cinq,  la  moiti^  du  nombre  voulu.  II  y  est  dit  aussi  que  M.  Nye,  eu 
s'entretenant  avec  M.  Hunt,  second  du  Shenandoah,  lui  «vait  appris  que  quarante-deux 
honm^es  furent  eurOl^s  k  Melbourne,  que  le  capitaine  Waddell  avait  refu8<S  au  gouver- 
neurle  droit  de  visite  tandis  qu'uH  certain  nonibre  de  rvanies  etaient  a  bord.  De  Vaffidavit 
de  Temple,  il  r^sulte  certain  detail  des  hommes  qui  seraieut  venns  h  bord  dn  Shenan- 
doah, sortant  de  plusieurs  navires  captures  dans  les  mers  Arctiques.  Lenr  nombre 
serait  de  vin<?t-8ix,  qui,  sc  joignant  aux  ciuquante-trois,  dcjuipage  prc^sum^  du  Shenan- 
doah <iuittant  Melbourne,  et  en  ajoutant  lesoflticiers  au  nombre  decinquant^j-sept,  don- 
ncrait  un  total  de  cent  trente-trois,  correapoudant  au  cliitfre  iudique  par  Temple,  sous 
la  di^duction  tie  deux  hommes  morts  en  mer. 

La  personne  <lu  tcmoin  a  subi,  h  la  v^ritd,  de  tr^s-grands  reproches,  mais  dans  la 
lettre  de  M.  Hull  a  M.  Bateson,  on  trouvo  nid  formellemeut,  au  mnn  du  capitaine 
Waddell,  phisieurs  des  assertions  de  Temple,  saus  qn'on  y  parle  de  la  liste  de  IV(iuipage, 
qui  m<5ritait,  sans  doute,  uue  attention  Hp(^ciale,  et  qui,  cependant,  nVst  point  contestde. 
Lord  Clarendon,  lui-meme,  dans  sa  lettre  li  M.  Adams  du  19  Janvier  18()(i,  tandis  qu'il 
examine  la  portee  de  quelques  indications  de  ia  liste  de  Temple,  ue  fait  aucune  obser- 
vation quant  h  I'cxactitude  des  chiffres. 

Les  otticiers  l(?gaux  de  la  couronne,  eux-mf^mes,  dans  leur  avis  du  28  mars  1866,  tout 
en  refusant  d'ajouter  foi  g^ndriquement  aux  allirmations  de  Temple,  n'intirment  point 
spdcialement  sa  liste.  lis  paraissent  croire  qu'aucune  des  personnes  k  bord  du 
Shenandoah  ne  sVst  rendue  coupable  d'actions  pouvant  donner  lieu  k  dea  poursaites 
judiciaires,  et  lis  conseillent  de  laisser  tomber  rafialre. 

*  American  Appendix,  vol.  iii,pp.  501,  502. 
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I  will  summarize  the  principal  documents  relative  to  the  violation  of 
neutrality. 

At  Melbourne,  the  authorities  believed  generally  that  the  neutrality 
had  been  violated  by  Captain  Waddell.  The  attorney-general  of  the 
colony,  in  his  report  of  the  14  th  of  February,  1865,»  expressed,  as  I 
thiuk,  a  very  sensible  opinion,  in  declaring  that  the  exemption  which 
Waddell  claimed  was  inadmissible. 

The  governor  had  adopted  this  opinion  while  awaiting  instructions 
from  London.t  The  legal  advisers  of  the  Crown,  in  their  opinion  of 
the  21st  of  April  of  the  same  year,  approved  the  conduct  of  the  gov- 
ernor at  Melbourne.  That  high  oflficer  had,  in  fact,  finally  formed  a 
correct  idea  of  the  whole  case,  when,  writing  to  the  gov^ernors  of  the 
the  colonies  of  Australia  and  New  Zealand,  in  a  dispatch  of  the  27th 
of  February,  18G5,t  he  declared  that  there  was  no  doubt,  from  the  in- 
formation he  had  collected,  that  the  neutrality  had  been  flagrantly  violated 
by  the  commander  of  the  Sfie7iandoah. 

Finally,  almost  on  the  same  day  on  which  the  law-officers  of  the  Crown 
reported  that  the  case  of  the  Shenandoah  might  be  allowed  to  drop, 
the  governor  at  Melbourne,  writing  to  Mr.  Cardwell,  repeated  to  him 
that  he  believed  the  neutrality  had  been  flagrantly  violated  by  Captain 
Waddell ;  and  that  he  had  read  without  surprise,  though  with  deep  re- 
gret, the  list  furnished  by  Mr.  Temple,  which  he  looked  upon  as  furnish- 
ing evidence  in  support  of  his  opiuion.§ 

Lastly,  in  the  observations  which  Sir  Roundell  Palmer,  Her  Britan- 
nic Majesty's  counsel,  submitted -to  the  tribunal,  on  the  21st  of  August, 
I  read  that  there  is  no  doubt  that  a  shipment  of  men  was  effected  dur- 
ing the  night  of  the  17th  of  February,  at  the  moment  the  Shenandoah 
was  leaving. 

In  presence  of  so  imposing  a  mass  of  declarations  emanating  from 
the  British  authorities  at  Melbourne,  in  view  of  numerical  calculations, 

Je  r^nme  les  documents  principaux  relatifs  k  la  violation  de  neutrality. 

A  Melbonrne  les  autorit^s  crureut  g^n^ralement  qne  la  neutrality  avait  6t6  viol^ 
par  le  capitaiue  Waddell.  L'attomey-general  de  la  colonie,  dans  son  avis  du  14 
f(6vrier  1665,  avait  ^luis  un  vote  fort  sens^,  k  mon  avis,  en  declarant  que  TexemptioQ 
dont  Waddell  pr^tendait  JQuir  n'dtait  point  admissible. 

Le  gouverueur  s'^tait  ralli^  h,  cette  opinion  en  attendant  les  instructions  de  Londres. 
Les  conseillers  l^gaux  de  la  couronne,  par  leur  avis  du  21  avril  de  la  m^me  ann^e, 
appronv^rent  la  couduite  du  gouverneur  de  Melbourne.  Ce  haut  fonctionnaire  s'^tait 
en  eflfet  k  la  fin  forra^  uue  id^e  juste  de  I'ensemble  de  I'aifaire  lorsqu^en  s'adressant 
aux  gonvemeurs  des  colonies  de  FAustralie  et  de  la  Nouvelle-Z^lande,  dans  une 
d^pecbe  du  27  f^vrier  1865,  il  d^clara  n'y  avoir  point  de  doute,  d'apres  les  reuseigne- 
meutji  qu'il  avait  recueillis,  que  la  itetUraUtS  avait  e:6  notoirement  viol^  par  le  commai^ant 
du  Shenandoah. 

En  tin,  presque  an  m6me  jour  oil  les  conseillers  l^gaux  de  la  couronne  opinaient 
pour  qu'on  laissat  tomber  Taffaire  du  Sheut^udoah,  le  gouverneur  dc  Melbourne,  en 
s'adre.S8ant  a  M.  Cardwell,  lui  r<?p<Stait  quM  croyait  que  la  neutrality  avait  ^t6  notoire- 
ment viol^  par  le  capitaiue  Waddell,  et  qu'il  avait  lu  saus  surprise,  quoique  avec 
doiileur,  la  liste  fournie  par  M.  Temple,  qif  il  consid^rait  comme  une  preuve  k  Tappui  de 
son  opinion. 

Eutiu,  dans  les  observations  que  Sir  Roundell  Palmer,  conseil  de  sa  Majestd  britan- 
niqne,  soumit  au  tribunal  dans  la*  8(5auco  du  21  aoflt,  on  lit :  n'y  avoir  aucun  doute 
qu'il  s'opi^ra  enibarquement  d'hommes  dans  la  nuit  du  17  f6vrier  au  moment  oh 
le  Shenaudoab  allait  partir. 

Eu  prdseuce  d'uue  masse  si  imposante  de  declarations  6man<5es  des  autorit^^s 
aoglaisea  de  Melbourne,  eu  vue  de  calculs  uum^riques  qui,  s'ils  n'atteigueut  pas  le 

•  Appendix  to  the  British  Case,  vol.  i,  p.  549. 
t  Ibid.,  p.  550. 

t  British  Appendix,  vol.  i,  p.  565.  ^-^  , 
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which,  if  they  do  not  attain  the  last  degree  of  precision,  still  leave  no 
doubt  but  that  Captain  Waddell  did  actually  enlist  men  at  Melbourne, 
and  afterward  ship  them  on  board  the  Shenandoah,  for  his  expedition 
against  the  whalers,  I  no  longer  hesitate  to  recognize  the  responsibility 
of  Great  Britain  toward  the  Government  of  the  United  States. 

As  to  the  supply  of  coal  in  so  large  a  quantity  as  that  which  the  vessel 
received  from  Liverpool,  in  addition  to  that  with  which  she  was  already 
furnished,  it  can  only  be  regarded  as  a  preparation  for  hostile  expedi- 
tions against  the  commerce  of  the  United  States,  and  this  falls  precisely 
within  the  scope  of  the  second  rule  of  Article  VI  of  the  treaty. 

VI. — THE  FLORIDA  alias  ORETO. 

Availing  myself  of  the  liberty  which  each  arbitrator  has  reserved  to 
himself  of  giving  to  the  expression  of  his  opinion  on  the  de- 
cision  ot  the  case,  such  torm  as  may  appear  to  him  most 
convenient,  I  will  abstain  from  following  in  detail  here  all  the  phases  of 
the  career  of  the  vessel  Florida.  For  this,  as  a  whole,  I  refer  to  the  vo- 
luminous documents  which  have  been  communicated  to  us,  and  which 
have  furnished  matter  for  three  separate  statements  by  the  parties.  I 
am  not  the  less  obliged,  however,  to  my  honorable  colleagues  who  have 
spoken  before  me,  for  the  statements  they  have  made  to  us  of  the  series 
of  events  which  have  led  them  to  form  a  judgment,  not,  indeed,  a«  yet 
irrevocable,  but  still  strongly  defined  as  the  final  result  of  their  investi- 
gations. 

I  will  confine  myself,  then,  formy  part,  toinformingyou  of  the  points  of 
fact  which  have  had  most  influence  in  fixing  my  convictions  on  the  subject- 
matter  of  the  questions  which  we  hnve  to  decide,  convictions  which  may 
no  doubt  be  modified  in  consequence  of  an  interchange  of  opinions  with 
you,  but  which,  for  the  moment,  seem  to  me  to  be  supported  both  by 
facts  and  principles. 

It  does  not  seem  to  me  to  be  very  necessary  to  dilate  much  on  the  first 
part  of  the  career  of  the  Florida,  since,  during  that  period,  this  vessel  nei- 
ther made  any  captures,  nor  assisted  in  any  way  the  operations  of  the 

dernier  degr<5  de  precision,  ne  laiRsent  cependant  ancun  doute  que  le  capitaine  Wad- 
dell a  eff<?etivement  racol6  k  Melbourne  des  hommes  et  lea  a  eusuite  eiubarqu6i  aa 
bord  du  Sheuaudoah,  pour  son  ex|>^ditiou  contre  les  baleiuiers^  je  n'h^^ite  plus  h 
reconnaitre  que  la  n^spousabilit^  du  gouvemement  britannique  est  engag6e  en  vers  le 
Gouvernement  des  £fcat^Unis. 

Quant  ^  rapprovisionnement  de  cbarbon  dans  une  quantity  aussi  forte  que  celle 
qu'il  ref  ut  de  Liverpool,  en  augmentation  de  celui  dont  il  ^t^it  d^j^  fourni,  on  ne 
pent  que  I'envisager  corarae  nn  pr^paratif  pour  des  exp^^ditions  hostiles  au  commerce 
des  I^tats-Unis,  et  cela  tombe  pr^cisdment  sous  la  deuxi^rae  r^gle  de  Farticle  VI  du 
traits. 

LE  FLORIDA,  ALIAS  ORKTO. 

En  me  servant  de  la  liberty  que  chacun  des  arbitres  s'est  r(5serv^e  de  donner  h  I'ex- 
pression  de  son  opinion  sur  la  decision  de  ]#  cause  telle  forme  qui  lui  paraltrait  plus 
convenable,  je  m'abstiendrai  de  suivre  ici  eu  d(^tail  toutes  les  phases  de  la  ca^^i^^e  par- 
courue  par  le  vaisseau  le  Florida.  Je  m'en  rapporte  pour  rensemble  aux  volumineux 
documents  qui  nous  ont  6t6  communiqu<5s,  et  qui  ont  par  trois  fois  fourui  nnlti^re  aux 
dires  des  parties.  Je  ne  suis  pourtant  pas  moins  oblig^  aux  honorables  collogues  cjui 
m^ont  pr^eddd  en  prenant  la  parole  des  exposes  qu'ils  nous  ont  faits  de  la  s<5rie  des 
^v^nements  qui  les  ont  conduits  ^  asseoir  un  jugeraent,  cortes  pas  encore  irrevocable, 
mais  d(^j^  toutefois  tr^foudd  sur  les  derniers  r^^sultats  de  leurs  investigations. 

Je  me  bornerai  done,  pour  ma  part,  h,  vous  faire  connaltre  les  points  en  fait  qui  ont 
eu  le  plus  dMnfluence  4  dtablir  mes  convictions  sur  le  fond  des  questions  que  nous  avons 
i!b  juger,  convictions  qui  pourront  bien  se  modifier  par  la  suite  de  Pi^change  de  vos  iddes, 
mais  qui,  pour  le  moment,  me  paraissent  appuydes  en  fait  et  en  droit. 

II  ne  me  semble  pas  tout  h  fait  ndcessaire  de  8^<^tendre  beaucoup  sur  la  premiere  partio 
de  la  carri5re  du  Florida,  puisque  duraut  cet  espace  de  tempg,|r§  yjii!^s^auji*a  mjtjait  do 
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confederates.  It  is  sufficient  to  state  that  this  vessel  was  built  in  Eng:- 
land,  that  from  the  first  she  was  the  object  of  representations  addressed 
by  the  United  States  minister  in  London  to  the  British  government,  and 
that  the  latter,  with  the  exception  of  some  inquiries  which  it  instituted 
as  to  the  real  destination  of  the  vessel,  made  no  great  eflfort  to  prevent  her 
departure.  It  is  also  proved  that  if  this  ship  was  not  actually  a  vessel  of 
war,  she  was,  at  all  events,  capable  of  becoming  one  at  any  moment, 
and  that  she  was  registered  as  an  English  vessel,  and  manned  by  a  crew 
almost  entirely  composed  of  British  subjects. 

It  is  denied  that  the  Florida  was  equipped  for  war  at  the  time  she 
left  the  waters  of  Great  Britfiin,  but  it  results  from  a  report  of  the  offi- 
cers of  the  Greyhound,  a  vessel  of  the  royal  navy  of  Her  Britannic 
Majesty,  that  on  her  arrival  at  Nasvsuu,  the  Florida  had  a  complete  war- 
like equipment,  and  that  all  that  was  wanting  on  board  of  her  were  mu- 
nitions of  war.  It  further  ap[)ears  that  tht*  captain  of  the  vessel,  when 
fornuill.v  and  solemnly  interrogated  in  the  presence  of  three  of  his  ot!i- 
cers,  and  of  the  officers  of  the  Greyhound,  whether  the  vessel  was  al- 
ready thus  fitted  on  leaving  Liver|)ool,  replied,  "Yes,  in  all  respects; 
and  no  alteration  or  addition  had  been  made  whatever.'' 

It  is  on  her  arrival  at  Nassau  that  the  true  character  of  the  vessel 
and  the  consequences  of  her  real  destination  stand  forth. 

I  must  refer  to  another  clear  and  complete  declaration  of  the  same 
captain  commanding  the  Greyhound.  This  document  seems  to  me  most 
conclusive  as  to  the  moral  aspect  of  the  case.  Captain  Hickley  does 
not  hesitate  for  a  moment  to  ask  the  governor  of  Nassau  to  seize  the 
vessel. 

When  an  officer  of  this  jank  and  experience  says  that,  in  the  present 
condition  of  the  Florida,  his  professional  opinion  is  that,  "  with  her  crew, 
guns,  arms,  and  ammunition,  going  out  with  another  vessel  alongside 
of  her,  she  could  be  equipi)ed  in  twenty-four  hours  for  battle,"  all  my 
doubts  disappear,  and  I  become  convinced  of  the  immediate  intentions 
of  the  vessel. 


captures,  ni  donD^  aucun  appui  aux  operations  des  confd^d^Sr^s.  II  me  snffit  de  constater 
que  ce  vaisseau  a  6t6  const ruit  en  Angloterre,  que  des  les  premiers  jours  il  a  6t6  Tobjet 
des  avtTtihsenients  adress^s  par  le  niinistre  des  ^tats-Uuis^  Londres  an  gouvernement 
britanuique,  sans  que  celui-ci,  h  part  qnelques  renst'ignementa  quMl  a  demaud<^s  aur  la 
V4^ritable  di'stination  du  navire,  se  soit  l)eaucoup  occui>e  d'en  emp^cher  la  sortie.  II  est 
^galement  constats  que,  si  ce  vaisseau  n^avait  point  I'actualit^  d^in  bfttiraent  de  guerre, 
il  avait  du  nioins  la  capacitd  de  devenir  tel  ii  nn  moment  donn<?,  et  qu'il  a  6t6  enregistr^ 
comme  ub  navire  anglais  et  mont^  par  un  Equipage  presque  enti^rement  compost  de 
Bujets  britanniqnes. 

On  conteste  Tappareil  de  guerre  du  Florida  k  T^poque  oh  il  sortit  de«  eaux  de  la 
Grande-Bretagne  ;  mais  il  r^sulte  d'nn  rapport  des  officiers  du  Greyhound,  vaisseau  d© 
la  marine  royal*^  des  a  Msgest^  britauniqnv,  qu'a  sou  arriv^e  k  Nassau  le  Florida  avait 
uu  couiplet  appareil  de  guerre,  et  que  seuhnneut  il  manquait  des  munitions  de  guerre  i\ 
sou  bord.  II  resulte  de  plus  que  le  capitaine  de  ce  navire,  formellement  et  solenuelle- 
ment  interrug^  en  presence  de  trois  de  scs  ofiiciers  et  des  officiers  du  Greyhound,  si  en 
quittant  Liverpool  le  navire  dtait  dejji  dans  cet  appareil,  rdpondit :  "Fe^,  in  all  renpects; 
and  no  alteration  or  additioti  had  been  made  ithatever." 

C^est  i\  son  arriv^o  ii  Nast^an  que  le  caractere  propre  de  te  vaisseau  et  les  consequences 
de  sa  veritable  destination  se  dessinent. 

II  faut  que  je  revieune  sur  niie  autre  declaration  clair©  et  complete  du  m^me  capi- 
taine, commandant  le  Greyhound.  Ce  document  me  semble  le  plus  convainquant  pour 
la  moralite  de  la  chose.  Le  capitaine  Hickley  n'hesite  pas  un  moment  ik  demander  aa 
gonverneur  de  Nassau  la  saisie  du  navire. 

Lorsqu'un  officier  de  ce  grade  et  de  cette  experience  dit  que,  dans  la  condition  actn- 
elle  du  Florida,  son  opinion  profession uelle  est  **  qu'aveo  son  equipage,  ses  canons,  ses 
armes  «t  ses  munitions,  sMl  est  accompa^ne  d'un  autre  vaisseau,  it  pent  ^tre  pr^t  k  livrer 
bataille  dans  viuj^t-quatre  heures,"  tons  mes  dontes  disparaissent,  et  la  certitade  se  fait 
on  moi  des  desseins  immediats  de  ce  b&timeut. 
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The  situation  of  Kassau,  which  became  an  asylum  of  protection  for 
the  Florida,  increases  in  my  view  the  responsibility  of  Englaud.  Lord 
Kussell  did  not  hesitate  to  tell  Mr.  Adams,  in  a  letter  given  at  page  714 
of  the  first  volume  of  the  Appendix  to  the  Case  of  the  United  States, 
that  **  Nassau  is  a  position  from  which,  on  the  one  hand,  confederate 
privateers  might  have  greatly  annoyed  the  commerce  of  the  United 
States,  and  which,  on  the  other  hand,  might  have  been  a  convenient 
base  of  operations  for  the  United  States  Navy." 

Under  these  circumstances,  did  it  not  become  the  imperative  duty  of 
England  to  take  care  that  all  the  duties  of  the  most  scrupulous  neu- 
trality were  fulfilled  ! 

It  is  true  that  the  vice-admiralty  court  of  the  Bahamas,  by  its  judg- 
ment, which  is  given  at  page  521  of  the  fifth  volume  of  the  Api)endix 
to  the  American  Case,  acquitted  the  Florida  of  every  charge ;  but,  while 
respecting  the  authority  of  tlfe  res  judicata,  I  ask  whether  it  is  possible 
to  deduce  from  this  an  argument  on  which  to  found  a  moral  conviction 
that  the  English  government  is  released  from  its  responsibility  under 
the  rules  laid  down  in  Article  VI  of  the  treaty  df  Washington!  I  ab- 
stain from  repeating  the  considerations  into  which  my  honorable  col- 
leagues who  have  preceded  me  have  entered  on  this  subject. 

It  is  not  the  question  of  special  legal  responsibility  with  which  we 
have  here  to  deal,  but  rather  that  of  the  responsibility  which  results 
liom  the  principles  of  international  law,  and  the  moral  conviction  at 
which  we  have  arrived  in  consequence  of  the  acts  imputed  to  the  Florida. 

This  conviction  is  strengthened  by  a  consideration  of  the  terms  of  the 
conclusion  of  the  judgment  of  the  vice-adlniralty  court,  where  it  is  said, 
"  that  all  the  'circumstances  of  the  case  taken  together  seem  sufficient 
to  justify  strong  suspicion  that  an  attempt  was  being  made  to  infringe 
that  neutrality  so  wisely  determined  upon  by  Her  Majesty's  government.'' 

The  decision  of  the  vice-admiralty  court  may  then  be  considered  as 
conclusive,  even  if  not  perfectly  correct,  as  between  those  who  claimed 
the  vessel  and  the  British  government,  which  claimed  its  confiscation 


La  sitaation  de  Nassau,  qni  devint  Vasile  protecteur  du  Florida,  angmcnte  k  mee 
yeux  la  responsabilit^  de  TAngleterre.  Lord  RiisseU  n^lK^sitait  pas  h  dire  fi  M.  Adams, 
dans  une  lettre,  cit^e  h  la  page  714  du  premier  volume  de  Pappendice  au  "  Case"  de« 
^tats-Uuis,  que  "Nassau  est  une  position  de  laquelle  d*un  c6t^  les  coi'saires  conf<^di?r^ 
out  pu  porter  un  grand  trouble  dans  le  commerce  des  f^tats-Unis,  et  qui  d'un  autre 
c6t6  a  pu  fournir  une  base  d*op<Sration  convenable  pour  les  forces  mari times  des  fitats- 
Uuis. 

Ces  circonstances  donndes,  n'^tait-il  pas  un  devoir  rigoureux  pour  I'Angleterre  de 
veiller  h  ce  que  tons  les  devoirs  de  la  plus  scrnpulense  neutrality  fnssent  romplis  ? 

II  est  vrai  que  la  cour  de  la  vice-amirant(^  dii  Bahama  par  son  jug<'ment,  qa\)n  lit 
h  la  page  5*21  du  ciuqui^me  volume  de  rappendiee  au  "Case"  amdricain,  a  aequittd  le 
Florida  de  tonte  accusation ;  mais  tout  en  rt'spectant  rantorit<^,  de  la  ebosp  jui^ee,  jo 
denmnde  si  on  peut  iudnirede  \k  un  argument  solidede  conviction  morale,  qui  discharge 
le  gouverneineut  anglais  de  sa  respousabilit^  d'apres  les  regies  <^tablies  :i  Tarticle  VI 
du  trait<^  de*  Washington.  Je  m^ii>stiens  de  repeater  les  deJ'vcloppemeuts  que  les  hono- 
rables  collegues  qui  m'ont  \yr6c6M  nous  ont  fournis  i  ce  su.jet. 

Ce  u'est  point  de  la  responsabiliti^  juridiquc  sp<^ciale  que  nous  avous  jV  nous  occu- 
per  ici ;  cV.st  bieu  plut6t  de  hi  rcsponsabilitd  qui  derive  des  princii)es  du  droit  des 
gens ;  c'est  de  la  conviction  morale  que  nous  avous  acquise  par  la  suite  des  faits  imputes 
au  Florida. 

Cette  conviction  s'accrott  en  considdrant  les  termer  de  la  conclusion  du  jugement  de 
la  cour  de  vice-amiraute,  oil  il  est  dit  **que  I'ensemble  des  circonstances  de  la  cause 
cstde  nature  tl  justirier  de  fortes  prdsomptions  qu^me  tentative  d'iufraction  j\  la  neu- 
trality^, si  sagentent  admise  en  principe  par  le  gouvernement  de  sa  Majesty,  dtait  en 
vole  d'ex^cution." 

La  d<k:i8ion  de  la  cour  de  vice-amirant^  petit  done  6tre  consid^r^  comme  oon- 
cluaute,  si  ce  n'est  comme  parfaitement  juste,  entre  ceux  qui  r^clamaient  le  navire  ©t 
le  gouvernement  britauniqne,  qui  en  demandait  la  confiscation  d'apr^s  les  clauses  da 
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under  the  clauses  of  the  foreign-enlistment  act;  but  I  do  not  think  it  is 
sufficient  to  bar  the  claim  of  the  Unite4  States  against  Great  Britain. 
The  United  States  were  not  parties  to  the  suit;  everything  relating  to 
it  is  for  them  res  inter  alios  acta. 

As  to  the  proceedings  of  the  Florida,  knowingly  permitted,  if  not 
favored  by  the  British  government,  as  represented  by  the  Government 
of  the  United  States,  the  same  British  government  declares,  at  page  78 
of  its  Counter  Case,  "that  it  has  not  the  means  of  verifying  or  disprov- 
ing the  truth  of  this  statement.  Assuming  it  to  be  true,  there  can  be 
no  doubt  that  a  violation  of  the  sovereignty  and  neutral  rights  of  Great 
Britain  was  committed  by  the  commander  of  the  Florida.  But  the  fact 
of  such  a  violation  having  occurred  does  not  argue  negligence  on  the 
part  of  Her  Majesty's  government.'' 

The  conduct  of  the  commander  and  crew  of  the  Florida,  after  she  was 
released,  justifies,  and  more  than  justifies;  all  the  suspicions  that  had 
been  entertained  as  to  the  true  character  of  her  voyage. 

As  to  what  passed  between  that;  vessel  and  the  schooner  Prince  Alfred 
for  the  purpose  of  arming  the  former,  the  numerous  affidavits  given  in 
the  sixth  volume  of  the  American  Appendix  offer  irrefutable  evidence 
of  the  acts  imputed  to  the  Florida. 

It  is  thus  easily  understood  why  the  Florida,  while  equipped  for  war 
on  her  arrival  at  Nassau,  had  not,  as  I  have  mentioned,  any  munitions 
of  war  on  board.  It  was  because  she  expected  them  by  the  Prince  Al- 
fred, at  the  spot  agreed  on  beforehand  for  the  scene  of  her  operations. 

Supplies  of  coal  play  a  considerable  part  in  the  charges  brought  against 
the  Florida.  The  American  Case  says  that,  during  a  stay  of  thirty-six 
hours  in  the  port  of  Nassau,  she  took  in  a  sufficient  quantity  for  three 
months'  navigation.  I  must  not,  however,  omit  to  observe  that  the 
statement  of  the  quantity  of  coal  is  derived  only  from  the  affidavit  of 
John  Demeritt,  a  laborer  who  had  worked  at  putting  the  coal  on  board, 
and  who  says  that  the  quantity  might  be  one  hundred  and  eighty  tons, 
an  excessive  quantity  in  the  opinion  of  the  United  States  Government. 

foreign-enlistment  act^  mais  je  ne  pense  pas  qa'-eUe  suffise  ponr  d^bouter  les  £ltata-Unis 
de  leurs  pretentioDS  envers  le  gonveruement  anglais.  Les  ^Etats-Unis  nMtaient  poiut 
eD  canse  ;  tout  ce  qui  tient  k  ae  proems  est  pour  eux  res  inter  alios  acta, 

Quaut  aux  erremeuts  du  Florida,  tol^r^s  sciemuiont,  si  ce  n'est  favoris^s  par  le 
gouvenienieut  britanuiqne,  te]s  que  les  reprdseiita  le  Gouvernement  des  ^tats-Uuis,  le 
nidme  gouveruement  britanniqiie  d^clara,  h  la  page  78  de  son  **  Counter-case,"  **quHl 
n'a  pas  les  moyens,  soit  de  v6ritier,  soit  de  contester  la  vdrit<5  de  ce  que  I'on  avance. 
Tout  en  tidmettant  que  cela  soit  vrai,  il  ne  pent, "  dit-il,"  y  avoir  de  doutes  qu'une  viola- 
tion de  la  souverainetd  et  des  droits  de  neutrality  de  la  Grande-Bretagne  a  ^t<5  comniise. 
Mais  du  fait  que  cette  violation  a  en  lieu,  on  ne  pent  pas  arguer  qu'il  y  ait  eu  de  la 
negligence  de  la  part  du  gouvernement  de  sa  Majesty." 

La  conduite  du  commandant  et  de  T^quipage  du  Florida,  apr^  qu'il  fut  reld>ch6, 
justifie,  et  au-del^,  tous  les  soupyons  qu'on  avait  con^us  sur  le  caract^re  veritable  de 
Bon  exp^ition. 

Quant  h  ce  qui  se  passa  entre  ce  vaissean  et  la  goelett^  Prince  Alfred  pour 
I'armement  du  premier,  les  nombreux  affidavits  relate  au  sixi^me  volume  de  Tappen- 
dice  am^ricain  peuvent  servir  de  preuve  irrecusable  des  faits  imput<Ss  au  Florida. 

On  s'explique  aiusi  facilemeut  pourquoi  le  Florida,  tout  en  etant  en  appareil  de 
guerre  h  son  arriv^e  h  Nassau,  n'avait  pas,  ainsi  que  je  I'ai  note,  des  munitions  de 
guerre  h  son  bord ;  c'est  qu'il  en  attendait  par  le  Prince  Alfred,  ^  I'endroit  convenu 
dVeance  ponr  devenir  le  tbe&tre  de  ses  operations. 

Les  chargements  de  obarbon  jonent  un  rdle  considerable  dans  les  imputations  faites 
au  Florida.  Le  **  Case"  americain  dit  que,  pendant  un  i>ejour  de  trente-six  heures  daus 
le  port  de  Nassau,  il  en  cbargea  une  quautite  sufflsante  pour  trois  mois  de  navigation. 
Je  ne  dois  point  omettre  toutefois  de  faire  observer  que  Piudicatiou  de  la  quautite  de 
cbarbon  ne  resnlte  que  deVaffidavit  de  John  Demeritt,  un  ouvrier  qui  avait  travailie 
pour  le  cbargement  du  cbarbon,  et  qui  dit  que  la  quautite  pouvait  en  dtre  de  180 
touues,  quautite  exnberaute  au  jugemeut  du  Gouvernement  des  ^tats-Uuis. 
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That  Governraent  asserts  that  the  governor  of  ^N^assau.  who  allowed 
these  faeilities  to  the  Florida,  had  only  granted  to  the  Federal  vessel 
])akota  permission  to  take  in  a  much  smaller  supply  of  coal.  The  Eng- 
lish government  shows  the  unfounded  character  of  this  charge,  declar- 
ing that  the  governor  of  Nassau  had  no  instructions  which  forbade  hira 
to  grant  permission  to  take  more  coal,  and  that  it  was  the  commander 
of  the  Dakota,  who  did  not  choose  to  take  more. 

Shortly  afterward  the  Florida  again  took  on  board  about  one  hundred 
tons  of  coal  in  the  port  of  Barbados.  The  complaints  made  on  this 
point  by  Rear- Admiral  Wilkes  only  elicited  an  evasive  answer  from  the 
governor  of  the  island. 

The  United  States  call  upon  the  British  government  to  prove  that  it 
is  not  in  fault  with  regard  to  the  facilities  granted  to  the  Florida  while 
that  vessel  was  in  the  territorial  waters  of  the  English  colonies. 

Here,  then,  would  be  a  case  for  the  application  of  the  second  rule  of 
Article  VI  of  the  treaty  of  Washington,  taking  all  the  resources  which 
the  Florida  obtained  at  Nassau,  Bermuda,  and  Barbados  as  ecpiivalent 
to  the  use  of  a  base  of  naval  oi)erations  which  enabled  her  to  make  prize 
of  fourteen  vessels,  ller  devastations  did  not  end  there  ;  several  other 
vessels  of  the  mercantile  navy  of  the  United  States  became  her  prey, 
until  she  terminated  her  career  at  Bahia  on  the  7th  October,  1804. 

It  seems  to  be  sufficiently  proved  that  the  facility  with  which  the 
Florida  was  allowed  to  supply  herself  with  coal,  notwithstanding  that 
the  English  goveniment  had  prohibited  the  formation  of  depots  of  this 
article  in  those  colonies,  was  not  in  conformity  with  the  strict  neutrality 
which  should  have  been  observed  in  these  latitudes,  whether  in  view  of 
the  nature  of  the  localities  or  of  the  sympathy  which  the  population  of 
those  same  colonies  showed  for  the  confederate  cause. 

To  these  precise  data  are  added  a  class  of  facts  more  difficult  to  ascer- 
tain, such  as  too  easy  compliance  on  the  part  of  the  English  government 
in  allowing  the  time  requested  for  re[»airing  and  refitting  to  be  pro- 
longed at  the  will  of  the  commander  ot  the  vessel,  bej'ond  what  the  real 


Co  Gouvemenient  pr^teud  que  le  gouvernimr  do  NasHau,  qui  perniettait  ces  lar/^esses 
an  Florida,  D*avait  accordc  an  vaisHcaii  Inderal  le  Dacotah  la  permission  do  ohart^er  du 
charbon  que  dans  uno  proportion  fort  iulerienre.  Le  gouvernement  anglais  fait 
rt'ssortir  le  pen  de  solidite  de  ce  chef  <rac«iiN;jti()ii  en  assurant  que  U;  gonverueur  de 
Na88au  u'avait  ancniie  instruction  qui  lui  deteiidtt  d'aceorder  la  facult*^  de  prendre 
plus  de  cliarbou,  ct  que  c'est  le  commandant  dn  Dacotah  qui  u'en  a  pas  voulu 
da  vantage. 

Pen  de  temps  ap^^3,  le  Florida  cbargea  encore,  dans  la  rade  des  Barbades,  enviroa 
cent  tonnes  de  charbon.  Les  plaintes  soulevt^es  k  cet  ^gard  par  le  eoutre-amiral 
Wilkes  n'obtiurent  du  gouvernement  de  I'ile  qu*une  r<5ponse  evasive. 

Les  Etats-Unis  demandent  que  le  gouvernement  anglais  prouve  qu'il  n\y  a  pas  en  do 
sa  faute  dans  les  facilites  accord<5es  an  Florida  pendant  que  ce  vaisseau  ^tait  dans  les 
eaux  territoriales  des  colonies  auglaises. 

II  s'agirait  done  d'appliquor  la  deuxit^me  regie  de  Particle  VI  du  traits  de  Wash- 
ington en  con8id<?rant  toutes  le^  ressources  que  le  Florida  trouvait  h  Nassau,  aux  Ber- 
mndes  et  aux  Barbades  comme  Fusago  d'une  base  d'op<5ration8  navalesqui  lui  valurent 
quatorze  prises  de  vaisseau x.  Les  devastations  ne  se  born^rent  point  li\;  plusienrs 
HUtres  vaisseaux  de  la  marine  conimer^ante  des  fitats-Unis  devinrent  sa  proie,  jusqu'^ 
ce  que  ce  vaisseau  acheva  sa  carri^re  de  croiseur  k  Bahia,  le  7  octobre  18(J4. 

U  paralt  assez  prouvd  que  la  faeilit<^  avec  laquelle  on  laissa  le  Florida  s'ttpprovision- 
ner  de  charbon,  malgr^  qu'il  y  eftt  defense  de  la  part  du  gouvernement  anglais  d'^ta- 
blir  des  d<^p6ts  de  cette  mati^re  dans  ces  colonies,  ne  rdpondait  i^as  k  la  stricte  neutra- 
lit^  qu'il  aurait  fallu  observer  dans  ces  parages,  soit  en  vue  des  localit<%,  soit  k  cause 
des  sympathies  que  la  popnlatiou  do  ces  niemes  colonies  moutrait  pour  la  cause  des 
conf6d6T&i, 

X  ces  donn^cs  precises  viennent  s'ajouter  des  reclamations  d'un  genre  de  faits  plus 
ditticile  k  coustater,  tels  que  le  trop  de  condescendance  du  gouvernement  anglais  4 
tol^rer  que  le  temps  demand^  pour  proc<Sder  k  des  r<5paration8  et  k  des  radoubs  se  pro- 
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necessity  of  the  case  required.  It  cannot  but  be  acknowledged,  how- 
ever, that  the  field  which  the  Florida  had  chosen  for  her  depredations 
olfered  special  circumstances  to  insure  her  success. 

As  to  the  st^y  of  the  Florida  in  the  port  of  Mobile,  and  the  conse- 
quences resulting  therefrom,  I  shall  confine  myself  to  considering  them 
as  a  special  proof  of  the  decisive  character  of  the  career  of  the  Florida, 
and  I  adopt  on  this  subject  the  answers  to  the  objections  raised  by  Great 
Britain,  contained  in  paragraph  25  of  the  observations  of  our  honora- 
ble colleague,  M.  Stjempfli.  I  reserve  to  myself  expressly  to  treat  the 
question  relative  to  the  effect  which  may  be  produced  by  the  transfor- 
mation of  a  privateer  into  a  vessel  of  war  of  a  belligerent,  when  that  sub- 
ject, which  is  to  be  considered  generally,  comes  before  us  for  discussion. 

I  refrain  from  attaching  to  the  British  government  any  very  serious 
blame  for  the  official  salute  returned  by  the  authorities  of  Bermuda  to 
the  salute  of  the  Florida  on  her  entry  into  that  port;  this  may  have 
been  the  personal  fault  at  the  moment  of  an  official  of  subordinate  rank, 
but  I  maintain  that,  in  matters  of  habitual  administration,  and  in  what 
relates  to  the  execution  of  special  regulations,  the  responsibility  for  acts 
of  all  subordinate  agents,  in  questions  of  controversy  between  two  gov- 
eminents,  must  attach  to  those  who  are  charged  with  the  supreme  gov- 
ernment. 

Considering  the  tenders  as  cori)s  detached  from  a  corps  (Varmde^  and 
consequently  as  subject  to  the  same  responsibility  as  the  principal  ves- 
sel, that  responsibiiity  must  be  extended  to  the  cases  of  the  Clarence, 
Tacony,  and  Archer,  which  served  successively  as  tenders  to  the  Florida. 

I  will  conclude  the  series  of  opinions  which  I  submit  to  my  honorable 
colleagues  by  a  quotation  which  appears  to  me  to  have  decisive  weight. 
Lord  Russell,  in  a  dispatch  to  Lord  Lyons  of  the  27th  March,  18G3,  re- 
porting a  conversation  which  he  had  had  with  Mr.  Adams,  expresses 
himself  in  these  terms :  "  I  said  that  the  cabinet  was  of  opinion  that 
the  law  was  sufficient,  but  that  legal  evidence  could  not  always  be  pro- 

longeAt  aa  gr^  dn  commandant  da  navire  au  delii  de  ce  que  le  veritable  besoin  anrait 
exijj:<^.  On  ne  saurait  tontefois  ne  pas  reconnaltro  qne  le  champ  que  le  Florida  avait 
choisi  pour  faire  ses  ravages  rduuisaait  des  dl(5ment8  sp^ciaux  pour  lui  assurer  des 
8uecc8. 

Quant  au  8<^jour  du  Florida  dans  le  port  do  Mobile  et  aux  cons<5quences  qui  purent 
en  doriver,  jo  me  bornorai  d;  les  cousiddrer  comme  une  preuve  spdciale  du  caractere 
decisif  de  la  carritre  du  Florida,  et  j'ad«)i)te  k  co  sujet  les  reponses  contenues  sous  le  N° 
20  des  observations  de  notre  honorable  collegue,  M-Stjiomptli,  aux  objections  faites  par 
la  Grande-Bretagne.  Je  me  reserve  expressdnient  de  trailer  la  question  relative  k  I'ettet 
que  pent  produire  la  transformation  d'un  corsaire  en  vaisseau  de  guerre  d'nn  bellig<5- 
raut,  lorsque  cette  mati^re,  qui  doit  dtre  con8id<5r<Se  sous  uu  point  de  vue  g^u<5ral,  en- 
trera  en  discussion  parmi  nous. 

Je  m^abstieudrai  d'iuculper  trop  gravement  le  gouvemement  britannique  du  saint 
ofHciel  rendu  par  les  autorittSs  de  Bennude  au  sulut  du  Florida  entrant  dans  le  port; 
cela  pent  ^tre  la  faute  personnelle  monientande  d'un  employ<S  d'un  ordre  inl<Srieur,  mais 
je  maintiens  que  dans  les  affaires  d'administration  habituelle  et  dans  ce  qui  tient  k 
IVxc^cntion  de  rbglements  sp^ciaux,  la  resp<msabilit<^  des  faits  de  tons  les  agents  subal- 
ternes,  lorsquMl  s'agit  de  controverse  entre  deux  <Stats,  doit  remonter  k  ceux  qui  tien- 
nent  le  gouvemement  snp^rieur. 

En  consid<?rant  les  tenders  corarae  des  corps  ddtachds  d^un  corps  d'arm(^e,  et  cons^- 
qnemment  sujets  h  la  m^me  responsabilit^  du  vaisseau  principal,  on  devra  IV'tendre 
aux  cas  du  Clarence,  du  Tacony  et  de  TArcher,  qui  out  servi  successivement  d'all^ges 
au  Florida. 

Je  tiuirai  la  sdrie  d'apprdciations  que  je  soumets  h  mes  honorables  collogues  par  une 
citation  qui  me  parait  d'uu  poids  d<^cisif.  Lord  Russell,  dans  une  d^pdche  }\  Lord  Lyons 
du  27  mars  1863,  en  rapportant  une  conversation  <iu'il  avait  eue  avec  M.  Adams,  s'ex- 
prime  en  ces  tt^rmes:  **  Je  lui  ai  dit  que  le  cabiuet  dtait  d'opiniou  que  la  loi  suflfisait, 
mais  qu'ou  n'avait  pas  pu  toujours  apporter  des  preuves  legates;  que  le  gouvemement 
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cured,  that  the  British  government  had  done  everything  in  its  power  to 
execute  the  law ;  but  I  admitted  that  the  cases  ot  the  Alabama  and 
Oreto  were  a  scandal,  and  in  some  degree  a  reproach  to  our  laws.'' 

We  have  now,  in  my  opinion,  to  repair  the  effects  produced  by  the 
causes  of  that  scandal  and  that  reproach,  no  longer  taking  as  our  point 
of  departure  the  provisions  of  a  municipal  law,  but  the  principles  of  in- 
ternational law,  and  the  rules  laid  down  in  Article  VI  of  the  treaty. 
Great  Britain  thereby  becomes  responsible. 

Having  acquired  a  complete  knowledge  of  the  points  of  fact  and  law, 
we  shall  now  proceed  to  the  examination  of  each  head  of  claims  consid- 
ered separately,  and  to  the  comparative  analysis  of  the  figures  contained 
in  the  revised  list  of  claims  presented  by  the  Department  of  State  of 
the  United  States,  and  those  contained  in  the  two  reports  of  the  com- 
mittee appointed  by  the  board  of  trade  which  have  been  presented  by 
the  British  government. 


OPINIONS    OF    VISCOUNT    D'ITAJUBA. 

I. — THE  SPECIAL  QUESTION  AS  TO  THE  EFFECT  OF  THE  COIVEMISSIONS 
HELD  BY  THE  CONFEDERATE  VESSELS  OF  WAR  WHICH  ENTERED 
BRITISH  PORTS. 

Sitting  of  the  25th  of  July. 

The  object  of  the  special  question  submitted  for  the  decision  of  the 
Effect  of  a commis- tribunal  of  arbitration  is,  to  determine  the  extent  of  the 
'"""^  effect  which  can  be  attributed  to  the  commission  with  which 

a  vessel  of  war  may  be  provided;  whether  that  eflfect  is  the  same  in  the 
case  of  a  vessel  built  in  conformity  with  the  laws  of  neutrality,  as  in  that 
of  a  vessel  built  in  violation  of  those  laws ;  that  is  to  say,  whether  the 
fact  of  holding  such  a  commission  gives  to  a  vessel  built  in  violation  of 

de  la  Grande-Bretagne  avait  fait  tont  ce  qni  ^tait  en  son  ponvolr  ponr  ex^cater  la  loi^ 
mais  que  je  reconnaissuis  que  lea  cas  de  I'Alabama  et  de  TOreto  avaieut  6i6  un  scandale, 
et  en  quelqne  degr6  uu  reproche  ii  uos  lois." 

II  Skagit  maiut'enant,  ii  mon  avis,  de  r^parer  les  effets  produits  par  les  causes  de  ce 
Bcaudale  et  de  ce  reproche  en  ne  partant  plus  des  dispositions  d'un  droit  municipal, 
mais  des  priucipes  du  droit  des  gens,  et  des  regies  posdes  k  Particle  VI  du  trait<S.  La 
responsabilit^  de  la  Grande-Bretague  y  est  engagde. 

Bien  Mifi<Ss  sur  les  points  de  lait  et  de  droit,  nous  allons  proc^der  k  Texamen  d© 
chaque  chef  de  reclamations  consid<5r<5  s^par^ment,  et  k  Panalyse  comparative  de  chif- 
fres  port<5s  sur  la  liste  r4vis6e  des  reclamations  produite  par  le  Ddpartement  d'etat  des 
Etats-Unis,  et  de  ceux  port^  sur  les  deux  rapports  de  la  commission  nommde  par  le 
conseil  de  commerce  produits  par  le  gouvernement  britannique. 


La  question  speciale  de  savoir  quel  a  ^U  Veffet  des  commissions  possid^es  par  les  nnvires  de 
guerre  confMrds  qui  sont  entrh  dans  les  ports  britanniques. 

Stance  du  25  jnillet. 

La  question  8p<^ciale  soumise  k  la  decision  du  tribunal  d*arhitrage  a  pour  hut  de 
determiner  Fdtendue  que  I'on  pent  accorder  h  I'effet  de  la  commission  dont  un  navire 
de  guerre  se  trouve  pourvu  ;  si  cet  eflfet  est  le  m6me  pour  un  navire  construit  en  ohser- 
yation  des  lois  de  la  neutrality  que  pour  un  navire  construit  en  violation  de  ces  loia- 
c'est-^-dire,  si,  par  le  fait  de  poss^der  une  commission,  un  navire,  construit  on  violatioa 
des  lois  d'un  4tat  neutre,  a  le  droit  d'exiger  de  cet  etat  d'etre  traits  dans  ses  ports  de  la 


OPINIONS    OF   VISCOUNT   d'iTAJUBA.  97 

the  law8  of  a  neutral  state  the  right  of  requiring  of  such  state  that  it 
shouki  be  treated  in  its  ports  in  the  same  manner  as  any  other  vessel  of 
war  belonging  to  a  belligerent  state,  and  built  according  to  law. 

The  question,  put  in  this  form,  answers  itself. 

In  fact,  a  neutral  wishing  to  preserve  his  neutrality  is  bound  to  abstain 
from  assistiugeither  of  the  belligerent  parties  in  their  warlike  operations; 
he  is  bound  fjiithfully  to  gaard  against  vessels  of  war,  destined  for  the 
useof  one  of  the  belligerents,  being  built  or  equipped  within  his  territory ; 
and,  according  to  the  latter  part  of  the  first  rule  of  Article  V^I  of  the 
treaty  of  Washington,  he  is  bound  "  also  to  use  due  diligence  to  prevent 
the  departure  from  his  jurisdiction  of  any  vessel  intended  to  cruise  or 
carry  on  war  as  {vbov^e,  such  vessel  having  been  specially  adapted,  in 
whole  or  in  part,  within  such  jurisdiction,  to  warlike  use." 

Such  being  the  duties  of  a  neutral,  he  has  per  contra  the  right  to  re- 
quire the  belligerents  to  respect  his  territory;  and  it  is  the  duty  of  the 
belligerents  not  to  commit,  within  the  territory  of  the  neutral  state,  acts 
contrary  to  that  neutrality.  It  is  only  bv  a  scrupulous  observance  of 
this  duty  that  belligerents  acf]uire  the  indisputable  right  of  exacting  from 
the  neutral  perfect  imparti.uuy. 

If,  then,  a  vessel,  built  on  iieutral  territory  for  the  use  of  a  belligerent, 
fraudulently,  and  without  the  knowledge  of  the  neutral,  comes  again 
within  the  jurisdiction  of  the  sovereign  whose  neutrality  it  has  violated, 
it  ought  to  be  seized  and  detained;  for  it  is  impossible  to  allow  to  such 
vessel  the  same  exterritorial  rights  as  are  allowed  to  other  belligerent 
vessels  of  war,  built  in  accordance  with  law  and  without  any  infraction 
of  neutrality.  The  commission  with  which  such  a  vessel  is  provided  is 
insufficient  to  protect  her  as  agaiust  the  neutral  whose  neutrality  she 
lias  violated. 

And  how  can  the  belligerent  complain  of  the  ap]>lication  of  this 
principle  ?  By  seizing  or  detaining  the  vessel  the  neutral  only  prevents 
the  belligerent  from  deriving  advantage  from  the  fraud  committed 
ivrithiu  his  territory  by  the  same  belligerent;  while  by  not  pro(«eding 


indme  nitfni^re  que  tout  autre  navire  de  guerre  appartenent  a  des  ^tats  bellig^rantu 
et  r^guliferement  construit. 

La  position  de  la  question  eu  ces  termes  porto  sa  r^uouHe  en  ene-ni6me» 

£n  effet,  lo  neutre  qui  vent  garantir  sa  neutrality  uoit  a'abstenir  d'aider  aucune  des 
parties  bellig^rantes  dans  lenre  operations  de  guerre ;  il  est  oblig^  de  veiUer  fidMe- 
ment  ii  ce  que,  sur  son  territoire,  on  ne  construise  ni  n'arme  des  navires  de  guerre  des- 
Xm6s  h  Tune  des  parties  beUig^rautes  ;  et  selon  la  derni^re  partie  de  la  premiere  rifegle 
de  Farticle  VI  du  traits  de  Washington,  il  est  oblijo^^  **  d'employer  ^galenieut  les  dues 
diligencea  pour  enipdcher  le  d<5part  hors  de  sa  jundiction  de  tout  navire  destind  jt 
croiser  on  ^  faire  la  guerre,  comme  il  est  dit  ci-dessus,  un  tel  navire  ayant  ^t^  adapts 
8p^ialenient,  en  tout  on  en  partie,  dans  les  Iknites  de  sa  juridiction,  h  un  euiploi 
j^uerrier." 

8i  tels  sont  les  devoirs  d'un  neutre,  il  a  par  centre  le  droit  d*exiger  des  bellig^^rants 
qn'ils  respectent  son  territoire;  et  il  est  du  devoir  des  bellig^ranU  de  ne  point  corn- 
mettre,  sur  le  territoire  do  r<Stat  neutre,  des  actes  oontraires  ti  cette  neutrality.  Ce 
n'est  qu'en  observant  scrupuleusement  ce  devoir  que  les  bellig^rants  acqui(>rent  le  droit 
iucoutestable  d'exiger  du  neutre  une  parfaite  impartiality. 

8i  done  un  navire,  construit  pour  le  compte  d'un  bellig^rant  sur  le  territoire  d'un 
neutre,  par  fraude  et  ^  IMnsu  du  neutre,  se  jji-^sente  dans  les  limites  de  la  juridiction  du 
souverain  dont  il  a  viol^  la  neutrality,  il  doit  6tre  saisi  ou  detenu,  car  il  n'eHt  pas  possi- 
ble d'accorder  k  un  tel  navire  les  mfimes  droits. d'ext«rritorialit6  que  Pon  accorde  aux 
autres  navires  de  guerre  bellig^rants,  construits  r<$guli^renient  et  en  dehors  de  toute 
infraction  h  la  neutrality.  La  commission  dont  un  tel  navire  est  ponrvu  ne  sutBt  pas 
pour  le  convrir  vis-^-vis  du  neutre  dont  il  a  viol^  la  neutrality. 

£t  comment  le  bellig^rant  se  plaindrait-il  de  Tapplicatlon  de  ce  prlncipe  T  Kn  saisis- 
snnt  on  d^tenant  le  navire,  le  neutre  ne  fait  qu'empficher  le  bellig6rant  de  tirer  profit 
de  la  fraude  commise  sur  son  territoiro  par  ce  mdme  belligdrant,  tandis  quo,  en  ne 

^  »  .,„,....,  Joogle 
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against  a  guilty  vessel,  tlie  neutral  justly  exposes  itself  to  having  it^ 
good  faith  justly  called  in  question  by  the  other  belligerent. 

This  principle  of  seizure,  of  detention,  or  at  any  rate  of  preliminary 
notice  that  a  vessel,  under  such  circumstances,  will  not  be  received  ia 
the  ports  of  the  neutral  whose  neutrality  she  has  violated,  is  fair  and 
salutary,  inasmuch  as  it  is  calculated  to  prevent  complications  betweeu 
neutrals  and  belligerents,  and  to  contribute  toward  freeing  neutrals 
from  responsibility  by  proving  their  good  faith  in  the  case  of  a  frau() 
perpetrated  within  their  territory. 

The  converse  of  this  principle  is  repugnant  to  the  moral  sense,  for  it{ 
would  be  allowing  the  fraudulent  party  to  derive  benefit  from  his  frauds 

The  rules  established  by  the  empire  of  Brazil  confirm  the  principle 
which  we  have  just  laid  down,  for  in  its  regulations  respecting  neutrality, 
directions  are  given — 

^  6.  Not  to  admit  into  the  ports  of  the  empire  a  beUigerent  wbo  baa  once  violated 
the  neutrality ;  and, 

$  7.  To  compel  vessels  which  may  attempt  to  violate  the  neutrality  to  leave  the 
maritime  territory  of  the  empire  immediately,  wituout  supplying  them  with  anything 
whatever. 

lu  fine :  the  commission  with  which  a  vessel  of  war  may  be  pro^ 
vided  has  not  the  power  to  protect  her  as  against  the  neutral  whose 
neutrality  she  has  previously  violated. 

n.— THE  FLORIDA.. 

The  undersigned,  after  a  conscientious  examination  of  all  the  docu- 
rioridiL  ments  submitted  to  the  tribunal  of  arbitration  by  the  Gov- 

riondiL  ernments  of  the  United  States  and  of  Great  Britain,  relating 

to  the  confederate  cruiser  the  Florida, 
Considering, 

That  from  all  the  facts  relating  to  the  building  of  the  Oreto*  in  the 
port  of  Liverpool,  and  to  the  departure  of  that  vessel,  and  of  the  Bahama, 


proc^ant  point  contre  le  navire poupable,  le  neutre  8*expose  justemeut  ^ceque  Fautre 
bellig^rant  snspecte  sa  bonne  foi'. 

Ce  princii>e  de  saisi,  de  detention  ou  tout  au  moins  d^avis  pr6alable  qu'un  navire, 
dans  de  telleH  conditions,  ne  sera  pas  re^u  dans  les  i>orrs  du  neutre  dont  il  a  viol^  la 
neutralit<^,est  equitable  et  salutaire  en  ce  quMl  ^vite  les  complications  entre  les  neutres 
et  les  belliji^^rants,  et  contribue  i\  de^^ager  la  respousabilit^  dcs  neutres  en  prouvaut 
leur  bonne  foi  vis-^vis  d^une  fraude  conmiise  sur  leur  territoire. 

Le  principe  contraire  froisse  la  conscience,  car  ce  serait  permettre  au  fraudeur  de 
retirer  b^uc^fice  de  sa  fraude. 

Les  regies  <^tablie8  par  Tempire  du  Br<^sil  consacrent  le  principe  que  nous  venous 
d^ex noser,  car  dans  ses  r^glements  sur  la  neutrality  il  est  onlonni? : 

"  $  6.  De  ne  pas  adiiu^ttre  dans  les  ports  de  Tempire  le  belligdrant  qui  aura  une 
fois  viold  la  ueutralitd,"  et 

"  $  7.  De  fairo  sortir  immddiatement  du  territoire  muritime  de  Tenipire,  sans  lenr 
fouruir  la  moindre  chose,  les  navires  qui  teiiteraicut  de  violor  la  neutralit<^/' 

En  r<^8um<^.  La  commission  dont  nn  navire  de  guerre  so  trouve  pourvu  n'a  pas  pour 
effet  de  le  couvrir  vis-^-vis  du  neutre  dont  il  a  prdc^demmeut  voil^  la  neutrality, 

I.— LE  FLORIDA. 

Le  Bonssign^— rapr^s  exameii  consciencieux  de  tous  les  documents  soumis  au  tribunal 
d'arbitrage  par  les  gouvernements  des  JStats-Unis  et  de  la  Grande-Bretague  relatif^ 
au  croisetir  conf(6d6r^  le  Florida : 

Considdrant  que  de  tous  les  faits  relatifs  h  la  construction  de  rOreto*dansle  port  de 
Liverpool^et  &  la  sortie  de  ce  navire,  ainsi  que  du  Bahama,  charg^  d'armement  pour 

•  First  name  of  the  Florida. 


*  First  name  ol  the  Florida.  r^r\r\r%]t> 

t  Premier  nom  du  Florida.      Jigitized  by  VjOOg IL 
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freighted  with  arms  for  the  Oreto,  which  facts  did  not  induce  the  Brit- 
ish authorities  to  employ  any  measures  calculated  to  prevent  the  viola- 
tion of  the  neutrality  ot*  Great  Britain,  notwithstanding  the  repeated 
warnings  and  representations  of  the  diplomatic  and  consular  authorities 
of  the  United  Stat3s,  it  is  evident  that  the  government  of  Her  Britannic 
Majesty  neglected  to  use  due  diligence  for  the  fulflllment  of  its  duties  as 
a  neutral ; 

Considering, 

That  from  all  the  facts  rehiting  to  the  stay  of  the  Oreto  at  Nassau,  to 
her  seizure  in  that  port,  to  her  acquittal,  to  her  departure  from  that 
port,  to  the  enlistment  of  a  crew,  to  her  taking  in  supplies,  to  her  arma- 
ment at  Green  Cay,  with  the  assistance  of  the  English  vessel  Prince 
Allred,  it  is  evident  that  there  was  negligence  on  the  part  of  the  Eng- 
lish colonial  authorities; 
Considering, 

That  in  spite  of  the  evident  infractions  of  the  neutrality  of  Great 
Britain  committed  by  the  Oreto,  this  same  vessel,  then  known  as  a  con- 
federate cruiser,  under  the  name  of  the  Florida,  was  again  on  several 
occasions  freely  admitted  into  the  ports  of  the  British  colonies; 
Considering, 

That  the  fact  of  the  entrance  of  the  Florida  into  the  confederate  port 
of  Mobile,  and  of  her  stay  of  four  months  in  that  port,  cannot  deter- 
mine the  responsibility  previously  incurred  by  Great  Britain ; 
Is  of  opinion. 

That  Great  Britain  failed  to  fulfill  the  duties  prescribed  in  the  rules 
laid  down  in  Article  VI  of  the  treaty  of  Washington,  and  that  she  is 
consequently  responsible  for  the  acts  imi)uted  to  the  confederate  cruiser 
Florida,  as  well  as  for  those  imputed  to  her  tenders,  the  Clarence,  the 
Tacony,  and  the  Archer. 

III. — THE  ALABA3fA. 

The  undersigned,  after  a  conscientious  examination  of  all  the  docu- 
ments submitted  to  the  tribunal  of  arbitration  by  the  Governments  of 


rOrcto,  lesqnels  faitsn^ameii^rent  dela  part  dee  autorit^s  britanniquesremploid'aucuues 
me-sures  propres  ti  enip^cber  la  violation  d<;  la  neiitralit<^  de  la  Graude-Breta^ne, 
nial^ro  les  avis  et  les  r<jclamatioD8  r^it^rdes  des  autoritt'ts  diplomatiques  ot  consulaires 
de«  fitats-Uuis,  il  ressort  quo  lo  gouvcruemeat  de  sa  Mtyestd  britanuique  a  ndglig^ 
d'employer  les  due  diligences  pour  le  maiutien  des  devoirs  de  sa  neutrality ; 

Consid<^rant  que,  de  tous  les  faits  relatifsau  8<?jour  de  I'Oreto^  Nassau,  iisasaisiedansce 
port,  k  son  acquittemeut,  h  sa  sortie  de  ee  port,  a  l*eur61enjeut  d'un  dquipage,  jisou  appro- 
vision  uenient,  h  son  armement  avec  I'aido  du  bateau  anglais  lo  Prince  Alfred  h  GreeJi 
Cay,  il  ressort  qu'il  y  a  eu  u<5gli|{ence  de  la  part  des  autorit^s  coloniales  anglaises  ; 

Consid<^raut  que,  malgrd  les  infractions  dvidentes  ii  la  neutralit<S  de  la  Urande-Bre- 
tague,  coiumises  par  I'Oreto,  ce  m6me  navire,  alors  connu  comuie  croiseur  conf(^d<Sr6 
sous  le  nom  de  Florida,  fut  encore  ik  plusieurs  reprises  librement  admis  dans  les  ports 
des  colonies  britanuiques ; 

Cousiddrant  que  le  fait  de  rentr<5e  du  Florida  dans  le  port  couf6d^r6  de  Mobile,  et 
de  SOD  B^jour  daus  ce  port  pendant  quatre  mois,  ue  saurait  d<Struire  la  responsabilit^ 
ant^rieurement  encourue  par  la  Grande-Bretagne — 

Est  d'avis  que  la  Grande-Bretagne  a  manqud  aux  devoirs  presents  dans  les  regies 
Stabiles  par  rarticle  VI  du  trait<S  de  Washington,  et  que,  par  consequent,  elle  est 
reaponsable  des  faits  impute  au  crosieur  conf^d^d  le  Florida,  ainsi  que  de  ceux  im- 
pair k  ses  navires  auxiliaires  le  Clarence,  le  Tacony,  et  I'Archer. 

u.— l'alabama. 
JLe  8oas8]|£D6 — apr^  examen  consciencieax  de  tou«  les  documents  soumis  au  tribunal 
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the  United  States  and  of  Great  Britain,  relating  to  the  confederate 
cruiser,  the  Alabama, 

Alabama.  r^  •  j        • 

Considering, 

Tliat  from  all  the  facts  relating  to  the  building  of  the  290»  in  the  poit 
of  Liverpool,  to  her  equipment  and  armament  on  the  coast  of  Terceira 
by  the  aid  of  the  English  vessels  Agrippina  and  Bahama,  after  the 
English  vessel  Hercules  had  conveyed  a  crew  on  board  of  her,. it  is 
evident  that  the  government  of  Great  Britain  neglected  to  use  due  dil- 
igence for  the  fulfillment  of.  its  duties  as  a  neutral,  since,  notwith- 
standing the  repeated  warnings  and  representations  of  the  diplomatic 
and  consular  authorities  of  the  United  States  while  the  290  was  in 
course  of  construction,  no  suitable  measures  were  taken,  and  those 
which  were  at  length  adopted  for  the  arrest  of  the  vessel  were  ordered 
so  late  that  they  could  not  be  executed ; 
Considering, 

That,  after  the  escape  of  the  vessel,  the  measures  taken  for  pursuing 
and  arresting  her  were  so  incomplete  that  they  led  to  no  result,  and 
cannot  be  considered  as  sufficient  to  free  Great  Britain  from  responsi- 
bility ; 

Considering, 

That,  in  spite  of  the  flagrant  infractions  of  the  neutrality  of  Great 
Britain  committed  by  the  290,  this  same  vessel,  then  known  as  a  con- 
federate cruiser  under  the  name  of  the  Alabama,  was  again  admitted 
on  several  occasions  into  the  ports  of  British  colonies,  whereas  she 
ought  to  have  been  proceeded  against  in  the  first  British  port  in  which 
she  might  have  been  found ; 
Is  of  opinion. 

That  Great  Britain  failed  to  fulfill  the  duties  prescribed  in  the  rules 
laid  down  in  Article  VI  of  the  treaty  of  Washington,  and  that  she  is 
consequently  responsible  forthesicts  imputed  to  the  confederate  cruiser 
Alabama,  as  well  as  for  those  imputed  to  her  tender  the  Tuscaloosa. 


d'arbitrage  par  les  laronvernements  des  ^tats-Unis  et  de  la  Grande-Bretagne  relatifs  aa 
croiseur  conf6d6T4  PAlabama : 

Consid^rant  que,  de  tons  les  faits  relatifs  h  la  construction  du  "290,"  dans  le  port  de 
Liverpool,  k  son  ^quipement  et  armement  snr  les  cAtes  de  Terceira  par  les  soins  des 
bateaux  anglais  I'Agrippina  et  le  Bahama,  apn>8  qne  le  navire  anglais  le  Hercnle  lui  eut 
amen<5  uu  ^uipage,  il  ressort  claireraent  que  le  gouvernement  de  la  Grande-Bretagne 
a  n^glig^  d'employer  les  dues  ediligences  ^ionrle  niaintien  de^  devoirs  de  sa  neutrality, 
puistiue,  malj?!*^  les  avis  et  reclamations  reiter(5es  des  autorit6s  diplomatiquos  et  con- 
Bulaires  des  Etats-Uuis  pendant  le  cours  de  la  construction  dn  ^290,^  on  neprit  ancune 
mesure  convenable,  ot  que  celles  finalement  prises  pour  faire  arrdter  le  navire  furent  si 
tardivement  ordonndes  qu'elles  ne  purent  6tre  exe.cut<5es ; 

Consid^rant  qu'apr^s  la  fuite  du  navire  les  mesures  prises  pour  le  poursuivre  et  le 
faire  arrfiter  furent  si  incoraplHes  qu'elles  n'anienferent  ancun  r^sultat,  et  ne  peuvent 
6tre  consid^r^escomme  suf^santes  pourddgager  la  responsabilit^dela  Grande-Bret^igne; 

Consid^rant  que,  malgrd  les  infractions  flagrantes  h  la  neutrality  do  la  Graude- 
Bretagne  commises  par  le  '*290,"  ce  m6me  navire,  alors  connn  comme  croiseur  con- 
f6d6re  sous  le  nom  de  TAlabama,  fut  encore  admis  h  plusieurs  reprises  dans  les  ports  des 
colonics  britanniques,  quand  il  aurait  fallu  proc6der  contre  lui  dans  le  premier  port 
britannique  ob.  il  aurait  6t6  rencontr^ — 

Est  d^avis  que  la  Grande-Bretagne  a  manqud  aux  devoirs  prescrits  dans  les  regies 
^tablies  par  Tarticle  VI  du  trait<S  de  Washington,  et  que,  par  consequent,  ello  est  res- 
ponsable  des  faits  imputds  an  croiseur  couf6d4T6  TAlabama,.  ainsi  que  ceux  imputes  s^ 
son  navire  auxiliaire  lo  Tuscaloosa. 

*  Number  by  wMcb  the  Alabama  was  originally  designated. 
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IV. — THE  VESSELS  (1)  THE  GEORGIA,  (2)  THE  SUMTER,  (3)  THE  NASH- 
VILLE, (4)  THE  RETRIBUTION,  (5)  THE  TALLAHASSEE  OR  OLUSTEE, 
(6)  THE  OHICKAMAUGA. 

The  undersigned,  after  a  coiiscieutious  examinatioii  of  all  the  docu- 
ments submitted  to  the  tribunal  of  arbitration  by  the  Gov-  o^om..  snmter. 
ernmeuts  of  the  United  States  and  of  Great  Britain,  relat-  ?rrX'''i"'h»---^ 
ing  to  the  confederate  cruisers,  ci.ukaa„ug;u 

The  Georgia, 
The  Sumter, 
The  Nashville, 
The  Retribution, 
The  Tallahassee  or  Olustee, 
The  Ohickamauga, 
Is  of  opinion. 

That  Great  Britain  did  not  fail  to  fulfill  the  duties  prescribed  in  the 
rules  laid  down  in  Article  VI  of  the  treaty  of  Washington,  and  that 
she  is  not  responsible  for  the  acts  imputed  to  these  vessels. 

V. — THE  VESSELS  SALLIE,  JEFFERSON  DAVIS,  MUSIC,  BOSTON,  V.  H.  JOY. 

With  regard  to  the  vessels, 

TheSallie, 

The  Jefiterson  Davis,  Mu.icr*BoMon.  v. 

The  Music,  ""''*'' 

The  Boston, 

The  V.  H.  Joy, 
The  undersigned  is  of  opinion. 

That  they  should  be  excluded  from  discussion  by  the  tribunal  for 
waut  of  evidence. 

VI.— THE  SHENANDOAH. 

The  undersigned,  after  a  conscientious  examination  of  all  the  docu- 

III. — LE8  NAVIRES  (1)  LE  GEORGIA,  (2)  LE  81TMPTER,   (3)  LE  NASHVILLE,   (4)  LE  RETRI- 
BUTION,  (5)   LE  TALLAHASSEE  OV   L*OLUSTEE,   (6)   LE  CHICK AMAIJGA. 

La  soussignd — aprt^  exameu  couHciencieux  de  tous  les  (locuineut8  son  mis  au  tribuual 
d'arbitrago  par  les  gouvoruemeuts  dea  £tat8-Unis  et  de  la  Graude-Bretagno,  relatifs 
aux  croiseurs  couf(6d^r68 

Le  Georgia, 

Le  Sumter, 

Le  NashviHe, 

Le  KetribatioD, 

Le  Tallahassee,  ou  VOlustee, 

Le  Cbiokamanga — 

Est  d^ivis  que  la  Graude-Bretaguo  n'a  pas  manqnd  aux  devoirs  prescrits  dans  les 
n^glesdtablies  par  I'articleVI  du  trait6  do  Washington,  et  qu'elle  u'est  pas  responsablo 
des  faits  impute  h  cos  uavires. 

IV. — LES  NAVIRES  SALLIE,   JEFFERSON  DAVLS,'  MUSIC,   BOSTON,  V.   H.  JOY. 

Le  sousHigud — quant  aux  navires 

Le  Sal  lie, 

Lo  Jefferson  Davis, 

Le  Music, 

Le  Biwtou, 

Le  V.  H.  Joy— 

Est  d'avis  de  les  ^liminer  des  d<^lib<^ration8  du  tribunal,  faute  de  pretives. 

v.— -LE  SHENANDOAH. 

Le  soossign^ — apr^  exaoieu  cousciencieux  de  tous  les  documents  sourais  {urtrlLmniLt 
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meats  submitted  to  the  tribunal  of  arbitration  by  the  Governments  of 
the  United  States  and  of  Great  Britain,  relating  to  the  con- 
federate cruiser  the  Shenandoah, 
Considering, 

That  from  all  the  facts  relating  to  the  departure  from  London  of  the 
merchant-vessel  Sea  King,*  to  the  departure  from  Liverpool  of  the 
Laurel,  to  the  meeting  of  these  two  vessels  near  the  island  of  Madeira, 
to  the  transfer  of  the  armament  and  crew  from  one  of  these  vessels  to 
the  other,  and  to  the  transformation  of  the  Sea  King  into  a  confederate 
cruiser  under  the  name  of  the  Shenandoah,  it  is  evident  that  the  gov- 
ernment of  Her  Britannic  Majesty  cannot  be  accused  of  having  neg- 
lected to  use  due  diligence  for  the  fulfillment  of  its  duties  as  a  neutral ; 
Considering, 

That  \vhile,.on  the  one  hand,  it  is  evident  from  all  the  facts  relating 
to  the  stay  of  the  Shenandoah  in  the  port  of  Melbourne  that  some  few 
irregularities  occurred,  such,  in  particular,  as  the  augmentation  of  her 
crew,  on  the  other  hand  there  is  no  proof  that  these  irregularities  can 
be  laid  to  the  charge  of  the  government  of  Her  Britannic  Majesty  or 
imputed  to  the  negligence  of  the  English  authorities,  but  that  they 
were  the  consequence  of  the  violation  by  Commander  Waddell  of  his 
word  of  honor,  and  of  the  exceptional  ditficulties  of  surveillance  which 
the  conformation  of  the  port  i)resented ; 
Considering,  moreover, 

That  the  governor  of  the  colony  having,  aft<3r  the  departure  of  the 
Shenandoah,  become  aware  of  the  violation  of  neutrality  of  which  this 
vessel  had  been  guilty,  resolved  thenceforth  to  refuse  hospitality  to 
Lieutenant  Waddell  and  the  other  officers  of  the  Shenandoah,  and 
wrote  in  this  sense  to  the  naval  and  civil  authorities  of  Australia, 
requesting  them  to  act  in  the  same  way,  a  fact  which  contributes  toward 
releasing  the  government  of  Her  Britannic  Majesty  from  any  responsi- 
bility ; 

Is  of  opinion, 

That  Great  Britain  did  not  fail  to  fulfil  the  duties  prescribed  in  the 


d'arbitrag©  par  les  gonveruenieuts  des  fitats-Uois  et  de  la  Graude-Bretagae,  relatiftt  aa 
croiseiir  confM^r^  le  Shenandoah : 

Considdrant  que,  de  tons  le.s  faits  relatifs  au  d<5part  <le  Londres  du  navir©  ranrchand 
le  Sea  King,  an  ddpart  de  Liverpool  du  Laurel,  i\  la  rencontre  de  ces  deux  navires  prf^s 
de  Tile  de  Mad^re,  au  transbordement  de  l*armen>eut  et  de  I'^qnipage  do  Van  de  ces 
navires  Hur  l'antre,et  ^  la  transformation  du  Sea  King  en  croisenr  conff^ddr^  sous  le 
uoni  de  Shenandoah,  il  ressort  clairemeut  que  Ton  ne  saurait  accuser  le  gouvernement 
de  sa  Majesti^  britanniqne  <ravoir  n^glig<^  d  employer  les  duts  diligences  pour  le  maintien 
des  devtiii-8  de  sa  neutral it<5 ; 

Considdrant  que  si,  d'un  c6t<5,  de  tons  les  faits  relatifs  au  sdjour  du  Shenandoah  dans 
le  port  de  Melbourne,  il  ressort  qu'il  y  a  en  quetques  irr^njularitds  comraises,  telles  sar- 
tout  que  I'augmeutation  de  I'^quipage ;  d*ua'  autre  cAtd,  il  n'est  pas  prouviS  qn©  ces 
irr^gularitds  puissent  Otre  mises  j\  la  charge  du  gouvernement  de  sa  MajeHt<5  britanniqne 
et  imputde»j\  la  negligence  des  autoritds  anglaises,  mais  qu'elles  ontet<^  la  consequence 
de  la  viohition  de  la  parole  d'houneur  donn^e  par  le  commandant  Waddell,  et  des  diffi- 
cultds  exceptionnelles  de  surveillance  que  prdsentait  la  conformation  du  port ; 

Considdraut,en  outre,  que  le  gouvenieur  de  la  colonic,  ayant  appris  apr^s  le  depart 
du  Shenandoah  la  violation  de  ueutralite  dont  ce  navire  s'^tait  rendu  coupable,  d^cida 
de  refuser  dordnavant  Thospitalit^S  au  lieutenant  Waddell  et  aux  autres  officiers  du 
Shenandoah,  et  ecrivit  dans  ce  sens  aux  autorities  navales  et  civiles  de  I'Australie  en 
les  priant  d'agir  de  meme,  ce  qui  contribue  a  d^gager  la  resi>ousabilite  du  gouverne- 
ment de  sa  Majeste  britanniqne — 

Est  d'avis  que  la  GraDde-Bretagne  u'a  pas  manqn^  aux  devoirs  prescrits  dans  les 

*  First  name  of  the  Shenandoah. 
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rules  laid  down  in  Article  VI  of  the  treaty  of  Washington,  and  that  she 
is  consequently  not  responsible  for  the  acts  imputed  to  the  confederate 
cruiser  Shenandoah. 


OPINIONS   OF   MR.    STiEMPFLI. 

I. — OPINIONS  ON  THE  QUESTIONS  OF  LAW  AS  TO  WHICH  THE  TRIBUNAL 
OP  ARBITRATION,  AT  ITS  SITTING  OF  JULY  25,  1872,  REQUESTED 
ELUCIDATIONS  FROM  THE  COUNSEL  OF  THE  HIGH  PARTIES  PRESENT 
AT  THE  BAR. 

M.  Staempfli  states  that  he  sees  no  great  advantage  in  wandering 
into  long  descriptions  and  theoretical  interpretations  on  the  questions 
of  due  diligence,  the  effect  of  commissioning^  and  the  supply  of  coal  He 
sets  forth  orally  and  succinctly  his  views  on  these  heads,  reserving  to 
himself  the  right  of  giving  more  precise  reasons  for  their  application  in 
each  particular  case,  and  confines  himself  for  the  present  to  laying 
down  the  following  principles  only,  which  will  serve  him  for  his  general 
guidance. 

General  Principles  of  Law. 
(Programme  inserted  in  Protocol  X,  Article  A,  No.  III.) 

In  its  decisions  on  points  of  law,  the  tribunal  should  be  guided  by 
the  following  principles: 

1.  In  the  first  place,  by  the  three  rules  laid  down  in  Article  VI  of  the 
treaty,  which  provides  that—  Rni.s.,tbetrent, 

take  prwpdence. 

In  deciding  the  matters  submitted  to  the  arbitrators  they  shall  be  governed  by  th© 
foUowing  three  rules,  whicli  are  agreed  upon  by  the  high  contracting  parties,  as  rules 
to  be  taken  as  applicable  to  the  cane,  and  by  such  principles  of  international  law,  not 

regies  dtablies  par  Particle  VI  du  traits  de  Washington,  et  que,  par  consequent,  eUe  n'est 
pas  responsable  des  faits  impute  au  croiseur  coufi^ddr^  le  Shenandoah. 


Opinions  sur  les  queationa  dc  droit  8ur  leaquellea  le  tribunal  d^arbitrage,  dans  sa  stance  du 
25  juillet  1872,  a  deniande  dea  ^lairdaaenents  aux  oonaHla  des  hautes  parties  presentea  d 
la  barre, 

M.  Staerapfli  d^lare  qu'il  ne  trouve  pas  trfes-opportun  de  se  perdre,  pour  les  trois 
questions  des  dues  diligences  de  Veffet  de  commiaaiana  et  des  approinaionnementa  de  charbony 
dans  de  longues  discussions  et  interpretations  theoriques.  II  d^veloppB  oralement  et 
sommairement  ses  vues  y  relatives,  en  so  rdservant  de  motiver  do  plus  p^^s  lour  appli- 
cation dans  chaque  cas  special,  et  so  borne  pour  le  moment  ^  poser  les  seuls  principes 
suivants,  qui  lui  servirout  de  direction  g^n^rale. 

PRINCIPES  G^Nl^RAUX   DE    DROIT. 

(Programme  insure  dans  le  protocole  X,  Art.  litt.  A,  No.  III.) 

Dans  ses  considerants  juridiques,  le  tribunal  doit  se  guider  par  les  principes 
suivants: 

1°.  En  premier  lieu,  par  les  trois  regies  posdes  dans  Particle  VI  du  traits,  lequel 
porte  que — 

'*  Dans  la  decision  des  matiferes  k  cux  sou  raises,  les  arbitres  seront  guides  paries 
trois  regies  snivantes,  que  les  hautes  parties  ooutractautes  sout  convenues  de  regarder 
com  me  des  regies  ^  prendre  oomme  applicables  h  la  cause,  et  par  tels  principes  du  droit 
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inconsistent  therewith,  as  the  arbitrators  shall  determine  to  have  been  applicable  to 
the  case : 

RULES. 

A  neutral  government  is  lionnd — 

First.  To  use  diligence  to  prevent  the  fitting  (mt,  arming,  or  equipping,  within  it« 
jurisdiction,  of  any  vessel  which  it  baa  reasonable  ground  to  believe  is  intended  to 
cruise  or  to  carry  on  war  against  a  power  with  whicli  it  is  at  peace;  and  also  to  use 
like  diligence  to  prevent  the  departure  from  its  jurisdiction  of  any  vessel  intended  to 
cruise  or  carry  on  war  as  above,  such  vessel  having  been  specially  adapted,  in  whole 
or  in  part,  within  such  jurisdiction,  to  warlike  use. 

Secondly.  Not  to  permit  or  suffer  either  belligerent  to  make  use  of  its  ports  or  waterg 
as  the  base  of  naval  operations  against  the  other,  or  for  the  purpose  of  the  renewal  or 
augmentation  of  military  supplies  or  arms,  or  the  recruitment  oi  men. 

Thirdly.  To  exercise  due  diligence  in  its  own  ports  and  waters,  and  as  to  all  persons 
within  its  jurisdiction,  to  prevent  any  violation  of  the  foregoing  obligations  and 
duties. 

According  to  the  treaty,  these  three  rules  take  precedence  of  the 
principles  which  might  be  drawn  from  historic  international  law  and 
from  science. 

2.  nistoricrtl  international  law,  or  the  practice  of  the  law  of  nations, 
as  well  as  science  and  scientific  authorities,  may  be  considered  as  sub- 
sidiary law,  in  so  far  as  the  principles  to  be  applied  are  generally  rec- 
ognized, and  are  not  liable  to  controversy,  nor  at  variance  with  the  three 
rules  quoted  above.  If  one  or  other  of  these  conditions  fail,  it  is  for  the 
tribunal  to  supply  what  is  wanting  by  interpreting  and  applying  the 
three  rules  to  the  best  of  its  power  and  in  all  conscientiousness. 

3.  The  laws  of  a  state  touching  neutrality   do  not  constitute  an 
Munir,  I  law       clemeut  of  the  law  of  nations  in  the  sense  that  they  can- 
not, at  any  time,  be  altered,  modified,  or  added  to  without 

the  co-operation  or  consent  of  other  states,  the  law  of  nations  itself  be- 
ing absoluely  independent  of  these  municipal  laws ;  yet,  so  long  as  there 


des  gens  qui,  sans ^tre  en  d6saccord  avec  ces  regies,  auront  ^t^  reconnus  paries  arbitres 
comme  ayunt  6i6  applicables  dans  Pesp^ce: 

"  r£:gles. 

"  Un  gouvernement  neutre  est  tenu — 

"  1  Dc  faire  les  dues  diligences  pour  pr^venir  la  mise  en  ^tat,  Tarmement  en  guerro 
ou  rdquipcment,  (Jilting  out^  arming^  or  equipping,)  dans  sa  jnridiction,  de  tout  vaisseau 
qu'il  est  raisonnal)lonient  fond6  h  croire  destind  k  croiser  ou  h  faire  la  guerre  contre  une 
puissance  avec  laquelle  ce  gouvernement  est  en  paix  ;  et  de  faire  aussi  mSme  diligence 
pour  empdcher  le  depart  hors  de  sa  juridiction  de  tout  navire  destine  ^  croiser  od  ^ 
faire  la  guerre  comme  il  est  dit  ci-dessus,  ce  navire  ayant  dt<5  sp^cialement  adapts,  en 
tout  ou  en  partie,  dans  les  limites  de  sa  dite  juridiction,  k  des  usages  bellig^rauts. 

**2  De  ne  permettre  ui  souftrir  que  I'uu  des  belligdrants  fasse  usage  de  ses  ports  on 
de  ses  eaux  comme  d'une  base  d'op^ratious  navales  contre  I'autre,  ni  pour  renoureler 
ou  augmeuter  ses  munitions  militaires  ou  son  armement,  ou  s'y  procurer  des  recrues. 

"3  D'exercer  les  dues  diligences  dans  ses  propres  ports  et  eaux,  et  j\  regard  detoutes 
personnes  dans  les  limites  de  sa  juridiction,  afin  d'empecher  toute  violation  des  obliga- 
tions et  devoirs  prdc<Sdents." 

D'ap^^s  le  trait<?,  ces  trois  r^gle8  prevalent  sur  les  priucipes  que  I'on  pourrait 
d^duire  du  droit  des  gens  historiquo  et  de  la  science. 

2°  Le  droit  des  gens  historique,  ou  bien  la  pratique  du  droit  des  gens,  ainsi  que  la 
science  et  les  autorit^s  scientifiques,  peuvont  etre  consid<5r6s  comme  droit  subsidiaire, 
en  taut  que  les  priucipes  k  appliquer  sont  g^u^ralement  reconnus,  et  ue  sent  point  sujets 
a  controverse,  ni  en  disaccord  avec  les  trois  rtigles  ci-dessus.  Si  Tune  ou  Tautre  de 
ces  coudititms  vient  k  manquer,  c'est  an  tribunal  d'y  supplier  eu  interpr^t.int  et  appli- 
quant  les  trois  r^gles  de  son  mieux  et  en  toute  conscience. 

3°  Les  lois  sur  la  neutralit4^  propres  h  uu  ctat  ne  constituent  pas  un  ^16ment  du  droit 
des  gens  dans  le  sens  qu'elles  ne  peuvent  etre,  en  tont  temps,  chang^es,  modifi<5es  ou 
«oniplet<5t's  sans  la  coop<^ration  ou  le  consentement  d'antres  dtats,  le  droit  des  gens  lui- 
lueme  dtant  absolument  iuddpendant  de  ces  lois  municipales;  eepeudant,  tant  que  dans 


joogle 


OPINIONS    OF    MR.    STiEMPFLI.  105 

exist  snch  laws  in  a  state,  and  they  have  not  been  abrogated,  belliger- 
ent states  have  the  right  to  require  their  loyal  observance,  as  other- 
wise frauds  or  errors  might  be  committed,  to  the  detriment  of  one  or 
other  of  the  belligerents ;  as,  for  instance,  when  there  is  known  to  exist 
(although  no  attention  may  be  paid  to  it)  a  decree  forbidding  a  bellig- 
erent vessel  of  war  to  remain  in  a  port  for  more  than  twenty-four  hours, 
or  to  take  on  board  more  coal  than  is  necessary  for  her  to  reach  the 
nearest  port  of  her  country,  or  to  obtain  fresh  supplies  in  the  same  port 
within  three  months. 

This  principle,  at  the  same  time,  implies  that  the  absence  of  all  muni- 
cipal laws,  or  the  want  of  suflftcient  laws  on  the  subject,  does  not,  in  any 
way,  detract  from  the  law  of  nations,  either  as  regards  international 
obligations  or  rights. 

Moreover,  the  following  principles  are  admitted,  which  are  cited  here 
to  avoid  a  repetition  of  them  in  the  judgment  to  be  given  respecting 
each  of  the  vessels. 

4.  The  "  due  diligence^  to  be  exercised  implicitly  comprises  vigilance 
and  initiative  on  il^  part  of  the  neutral  itself  with  the  object  ^^^  diK«eDce 
of  discovering  and  preventing  any  violation  of  its  own  neu- 
trality. A  belligerent  state  is  neither  bound,  nor  has  it  the  right,  to 
exercise  surveillance  or  to  perform  police  duties  in  a  neutral  state  in 
lieu  of  the  local  authorities. 

5.  The  fact  that  a  vessel,  built  in  contravention  of  the  laws  of  neu- 
trality, escapes  and  gets  out  to  sea,  does  not  free  that  ves-  jff^^^,^„„i,^„ 
sel  from  the  responsibility  she  has  incurred  by  her  violation  ***'*"  ~'"°"*^° 
of  neutrality ;  she  may,  therefore,  be  proceeded  against  if  she  returns 
within  the  jurisdiction  of  the  injured  state.  The  fact  of  her  having  been 
transferred  or  commissioned  in  the  meanwhile,  does  not  annul  the 
violation  committed,  unless  the  transfer  or  commissioning,  as  the  case 
may  be,  was  a  bona-Jide  transaction. 

M.  Staempfli,  following  the  programme  inserted  in  Protocol  X,  takes 
this  opportunity  of  causing  his  propositions  relative  to  Article  A,  Nos. 
I  and  II  of  the  said  programme,  to  be  also  printed : 

un  ^tat  il  siibsiste  doa  lois  pareilles  et  qn^elles  n'ont  pas  6t4  abrog^es,  des  ^tats  bellig^- 
ratits  ont  le  droit  d'en  rdclamer  I'observatiou  loyale,  puisque  sans  cela  il  poiirrait  se 
coniniettre  des  fraudes  ou  des  erreurs  an  d<5triiiieiit  de  run  ou  de  I'autre  des  bellig^- 
rants^  cointne,  par  example,  qnaud  subsiste  publiquenieut,  blen  qu'on  ne  I'observe  pas, 
TordonnaDce  qui  defend  k  nn  navire  belligdrant  de  s^jouruer  plus  de  yingt-quatre 
heures  daus  uq  port,  ou  d'embarquer  plus  de  charbon  qu'il  ue  lui  en  faut  pour  regagner 
le  port  de  son  pays  le  plus  rapproch^,  ou  de  s'approvisionner  de  nouveau  au  m^me  port 
avant  quo  trois  mois  se  soient  ^oul^. 

Ce  principo  inaplique  en  nidme  terns  que  1q  raanque  de  tontes  lois  municipales,  ou  le 
manque  de  lois  suffisantes  sur  la  mati^re,  ne  d^roge  en  rien  au  droit  des  gens,  soit  auz 
obligations  et  aux  droits  internationaux. 

En  outre,  eont  admis  encore  les  principes  suivant-s,  que  I'on  cite  ici  a6n  d^en  dviter  la 
r6p6tition  dans  le  jngement  h  porter  sur  cbacnn  des  vaisseanx: 

4°  Les  "dues  diligences"  ^  exercer  comprennent  iniplicitement  la  ^w'oprc  vigilance 
et  la  propre  initiative  daus  le  but  de  d^couvrir  et  d^empficUer  toute  violation  de  la 
propre  neutrality;  un  <^tat  bellig^rant  n'a  ni  le  devoir  ni  le  droit  d'exercer  la  surveil- 
lance, ni  de  faire  la  police  dans  un  6tat  neutre  h  la  place  des  ant.orit<S8  du  pays. 

b'*  Le  fait  qu'un  vaisseau,  constrnit  contrairement  aux  lois  de  la  neutralit<S,  s'dchappe 


d^tniit  pas  la  violation  commise,  k  moins  que  la  cession  ou  le  comnilssionnement,  selou 
le  cas,  u'ait  eu  lieu  bond  fide. 

M.  Staempfli,  donnant  suite  au  programme  ins^r<5  au  protocole  X,  fait  ^  cette  occa- 
sion imprimor  aussi  sea  propositions  relatives  h  I'article  litt.  A,  N^  I  et  II,  du  dit 
programme :  ^->,  , 
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(A.)  General  indications. 
I. — Question  to  he  decided. 
The  question  to  be  decided  by  the  tribunal  is  laid  down  in  the  follow- 


Qnestion  to  be  dc- 


ing  words  in  Article  VII  of  the  treaty : 


The  said  tribunal  shall  first  determine  as  to  each  vessel  separately  whether  Great 
Britain  has,  by  any  act  or  omission,  failed  to  fulfill  any  of  the  duties  set  forth  in  the 
foregoinpf  three  rules,  or  recognized  by  the  principles  of  international  law  not  incon- 
sistent with  such  rules,  and  shall  certify  such  fact  as  to  each  of  the  said  vessels. 

Moreover,  the  tribunal  is  authorized,  if  it  think  proper,  to  proceed 
eventually  to  award  a  sum  in  gross  in  payment  of  all  claims. 

II. — Definition  of  facts. 

The  cases  and  documents  put  in  by  the  two  powers  contain  a  quantity 
of  facts  which  should  not  be  taken  into  considerati*)n  in  the 
e  mtiono  art..    jjj^]g,jjgQ(j  ^^  |^g  prououuced  by  the  tribunal.    Notably : 

1.  The  recognition  of  the  insurgent  States  as  a  belligerent  power  by 
the  British  government. 

2.  Expressions  of  sympathy  or  antipathy  during  the  war,  individual 
speeches  in  or  out  of  Parliament  or  other  official  assemblies,  the  attitude 
of  the  press,  &c. 

3.  The  permission  granted  for  the  trade  in  arms,  and  for  the  departure 
from  port  of  ships  intended  to  run  the  blockade,  in  so  far  as  there  is 
nothing  in  the  toleration  of  either  of  these  acts  which  is  at  variance 
with  the  prohibition  to  arm  or  equip  vessels  of  war  and  cruisers. 

4.  The  historical  precedents  of  the  violation  or  unequal  execution  of 
neutrality  laws  and  of  judicial  decrees,  in  so  far  as  they  relate  to  prin- 
ciples of  the  law  of  nations  which  are  now  open  to  controversy. 


(A.) — Indications  g^^rales. 
I. — Question  d  d^ider. 

La  question  k  decider  par  le  tribunal  est  prdcis^e  de  la  mani^re  suivante  dans 
Farticle  VII  du  traits : 

^'Le  dit  tribunal  oommencera  par  d<$terniiner,  pour  chaqne  navire  s^par^ment,  si  la 
Grande-Hretagne  a  manqu<S,  par  une  action  on  une  omission,  ^  remplir  des  devoirs 
dnonc^s  dans  les  trois  pr^c^dentes  regies,  on  reconnues  par  les  principes  du  droit  des 
gens  qui  ne  sout  pas  en  disaccord  avec  ces  regies,  et  il  certifiera  oe  fait  ^  regard  de 
chacun  des  navires  susdits.'^ 

En  outre,  le  tribunal  est  charg^  dventuellement  de  proc^der,  sHl  le  juge  convenable, 
h  Fadjudication  d^une  somme  en  blo«  pour  toutes  les  reclamations. 

II. — Delimitation  des  fails, 

Les  m6moires  et  pieces  produits  par  les  deux  parties  contiennent  une  foule  de  faits 
qui  n'entrent  pas  en  consideration  dans  le  jugement  ^  rendre  par  le  tribuuaL  Tels 
sont  notamment : 

1.  La  reconnaissance  par  le  gouvernement  britannique  des  etats  insurg^s  comme 
puissance  bellig<5rante ; 

2.  Les  expressions  de  sympathie  ou  d'antipathie  durant  la  guerre,  les  disconrs  indi- 
viduels  au  sein  ou  en  dehors  des  parlemeuts  ou  autres  corps  offlcieJs,  Pattitude  de  la 
presse,  &c.; 

3.  La  permission  du  commerce  des  armes  et  de  la  sortie  des  ports  de  navires  destines 
^  traverser  le  blocoe;  en  taut  qu'il  n'y  a  rien  dans  la  permission  de  l*un  ou  de  Tantre 
de  ces  actes  qui  solt  en  disaccord  avec  la  defense  d^armer  ou  d*<Squiper  des  vaisseaux 
de  guerre  et  des  croeeurs ; 

4.  Les  precedents  bistoriqiies  de  violation  on  dMnegal  maintien  des  lois  de  la  nen- 
tralite  et  les  arrets  judiciaires,  en  tant  qn'il  n'eu  decoule  point  dea  principes  du  droit 
de  gens,  non  sujets  £  controverse. 
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The  facts  to  be  taken  into  consideration  by  the  tribunal  are  only  the 
acts  and  omissions  of  Great  Britain  with  regard  to  each  of  the  vessels 
which  form  the  subject  of  a  complaint  on  the  part  of  the  United  States. 

Proposal  of  M.  Sta^mpfli  under  Article  A.    "  Preliminury  decisions "  of 
the  programme  inserted  in  Protocol  X, 

(B.)— Decision  with  regabd  to  each  of  the  cruisers. 

Preliminary  decisions. 

It  is  admissible  that  the  United  States  should  extend  their  claims  to 
other  vessels  besides  the  four  mentioned  in  the  British  case, 
viz,  the  Florida,  Alabama,  Georgia,  and  Shenandoah.  More-  ■rJS'SVIiud'crSd 
over,  the  British  counter  case  does  not  insist  on  the  objection  "**~^ 
made  on  this  head. 

On  the  other  hand,  and  from  the  very  nature  of  things,  no  account 
can  be  taken  of  the  claims  for  indemnity  for  losses  caused  by  vessels 
not  mentioned  in  the  pleadings  of  the  United  States,  and  with  regard 
to  which,  consequently,  no  act  or  omission  in  violation  of  neutrality  is 
advanced  or  proved  against  Great  Britain.  This  has  reference  to  the 
cruisers  named  only  in  the  lists  of  claims  for  losses,  viz,  the  Boston, 
Jeff.  Davis,  Sallie,  V.  H.  Joy,  and  Music. 

According  to  the  rules  thus  laid  down,  the  vessels  remaining  for  dis- 
cussion are  the  following : 

1.  The  Sumter.  6.  The  Georgia. 

2.  The  Nashville.  7.  The  Tallahassee. 

3.  The  Florida  and  her  tenders.      8.  The  Ghickamauga. 

4.  The  Alabama  and  her  tender.      9.  The  Shenandoah. 

5.  The  Retribution. 

In  discussing  each  of  these  vessels,  the  order  followed  by  the 
American  case,  coinciding,  with  the  above  list,  will  be  adhered  to. 

Les  faits  qne  le  tribunal  doit  prendre  en  consideration  ne  sont  que  lea  actions  et  les 
omissions  de  la  Grande-Bretagne  h  regard  de  ehacun  dos  vaisseaux  qui  forment  Pobjet 
d'nne  plain te  de  la  part  des  £tats-Unis. 

Proposition  de  M,  StaempJU  d  Vartiole  lilt  A,  ^'  d^cxsion^  pr^limhuiire9f^  du  programme 

insSr^  au  protocole  X. 

B. — DECISION  RELATIVE  A  CHACUN  DES  CROISEURS. 

DSciaions  preliminaires, 

n  est  admissible  que  les  l^tats-Unis  6tendent  lenrs  reclamations  h  d'antres  vaisseaux 
qne  les  quatre  mentionnds  dans  le  m6moire  britaunique,  k  savoir,  le  Florida,  I'Alabama, 
le  Grcorgia  et  le  Shenandoah.  Le  ooutre-memoire  britannique  ne  maiutient  d'ailleurs 
pins  Fobjection  faite  h  cet  ^gard. 

Par  coutre  et  d^s  le  principe.  Ton  ne  prendra  point  en  conoideration  les  demandes 
cLMndemnite  pour  destructions  caus^es  par  des  vaisseaux  qui  ne  sent  point  mentionn^s 
dans  les  memoires  des  £tats-Uuis,  et  k  V6^rd  desquels,  par  consequence,  Ton  n'avance 
ni  ne  prouve  aucuu  acte  ni  aucune  omission  coutraires  k  la  neutrality,  k  la  charge  de 
la  Graude-Bretagne.  Ceci  a  trait  aux  croiseurs  qui  ne  sont  indiqu^s  que  dans  les 
lietes  de  reclamations  pour  pertes— c'est-^-dire,  le  Boston,  le  Jeff.  Davis,  le  Sallie,  le 
V.  H.  Joy,  et  le  Music. 

D'apr^  ces  directions  posees,  les  navires  restant  en  discussion  sont  les  suivants  : 

1.  Le  Sumter.  6.  Le  Georgia. 

2.  Le  Nasbville.  7.  Le  TaHiuiassee. 

3.  Le  Florida,  avec  ses  tenders,    8.  Le  Ghickamauga. 

4.  L' Alabama,  avec  son  tender,    9.  Le  Shenandoah. 

5.  Le  Retribution. 

En  traitant  de  cbaoun  des  vaisseaux,  I'on  adopte  I'ordre  suivi  par  le  memoire  ameri- 
cain  coincidant  avec  celui  qui  vient  d'etre  trace.  ^->,  j 
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Proposal  of  M.  Staempfli  as  to  the  form  of  introduction  to  the  judgment. 

The  tribunal  of  arbitration  on  the  Alabama  question,  constituted  by 
virtue  of  the  treaty  of  Washington  of  May  8,  1871,  having  taken 
cognizance  of  that  treaty  and  of  the  cases,  counter  cases,  and  argu- 
ments, as  well  as  of  all  the  appendices  and  documents  in  evidence  pre- 
sented by  the  two  governments  concerned,  has  found  and  determined 
what  is  recorded  in  the  present  judgment. 

n— THE  FLORIDA. 

(A.) — Facets  and  considerations. 

The  facts  relative  to  this  vessel  are  so  complicated  and  so  various, 
that,  for  the  sake  of  clearness  and  brevity,  they  cannot  be 
stated  apart  from  the  considerations. 

I. — Construction  and  equipment  of  the  ship  at  Liverpool^  and  her  departure 

from  that  port 

1.  This  vessel  was  first  known  under  the  name  of  the  Oreto ;  she  was 
a  screw  gun-boat,  of  700  tons  burden,  with  two  funnels  and  three  masts; 
she  was  ordered  from  Fawcett,  Preston  and  Co.,  of  Liverpool,  by  Bul- 
lock, military  agent  of  the  insurgent  States,  soon  after  his  arrival  in 
England,  in  the  course  of  the  summer  of  1861. 

2.  Representation  of  the  American  minister,  Adams,  to  Lord  Russell, 
dated  February  18, 1862,  founded  upon  a  communication  made  to  him 
by  Dudley,  the  American  consul  at  Liverpool,  and  describing  the  Oreto 
as  a  "  war-steamer,"  intended  to  commit  hostilities  against  the  United 
States,  naming  also  the  persons  who  had  taken  part  in  the  ordering  of 
the  vessel,  declaring  that  Fraser,  Trenholm  &  Co.,  of  Liverpool,  (finan- 
cial agents  of  the  insurgent  States,)  had  advanced  the  funds,  and  that, 
if  necessary,  he  would  produce  further  evidence. 

Proposition  de  M,  Staempfli  aur  laformule  cCintroduction  de  Vacte  du  JHgemenl, 

Le  tribuual  d'arbitrago  dans  la  question  de  P Alabama,  iustitu^  en  vertn  du  traits 
do  Washington  du  8  mat  1871,  apr^s  avoir  pris  connaisaance  de  ce  traits  et  des 
m^moires,  r^pliqnes  et  plaidoyers,  ainsi  qne  de  tous  lew  appendices  et  des  pieces  ^Tappui, 
pr^seut^s  par  les  deux  gouvernements  iut^resa^s,  a  trouv^  et  arrdt^  ce  qui  est  consif^n^ 
dans  le  present  acte  du  jugement. 

Lk  FiX)Rn>A. 

(A.)— Fafts  bt  considArants. 

Les  faits  relatifs  &  ce  vaisseau  aont  tellement  couipliqu^  et  si  vari^  qne,  par 
raison  de  clart^  et  de  bri^vet^,  ils  ue  peuveut  se  d^rire  d  part  des  considdrants. 

h-^Constructioti  et  ^uipement  du  navire  d  Liverpool  et  $a  sortie  du  port, 

1.  Ce  vaisseau  fiit  d'abord  connu  sous  le  nom  de  TOreto  ;  c'dtait  une  cannoni^re  ji 
h^lice,  jangeant  700  tonneaux,  munie  de  deux  ctiemin^es  et  de  trois  niftts ;  il  fut  com- 
mand^ cliez  Fawcett,  Preston  et  C*®,  jI^  Liverpool,  par  Bnllock,  agent  railitaire  des 
^tats  insurgds,  pen  de  temps  apr^  son  arriv^e  en  Angleterre,  dans  le  conrant  de  V6t6 
1861. 

2.  Reclamation  du  ministre  am^ricain,  Adams,  h.  Lord  Russell,  en  date  du  18  ff^vrier 
186*2,  s'appuyant  sur  une  communication  b,  lui  faite  par  Dudley,  consul  amdricain  ^ 
Liverpool,  et  d6signant  POreto  comrae  "  steamer  de  guerre,"  destin<5  k  commettre  des 
hostilit^s  contre  les  ^tats-Uois,  uommant  anssi  les  personnes  qui  avaient  pris  part  }\  la 
commande  du  navire,  declarant  quo  Fraser,  Trenholm  et  C**,  i\  Liverpool,  (agenco 
financii^re  des  <Stats  iusurg6s,)  avaient  fait  les  avances  de  fonds,  et  que,  s^il  <Stait 
n^cessaire,  il  iburnirait  encore  des  preuves.  ^  t 
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3.  The  commissioners  of  customs  at  Liverpool,  in  their  report  of  the 
22d  of  February,  1862,  founded  on  the  reports  of  their  agents,  state 
that  ^^she  is  a  splendid  steamer,  suitable  for  a  dispatch-boat;  she  is 
pierced  for  4  guns.  •  •  »  •  it  uppears  that  she  is  intended  for  the 
use  of  Thomas  Brothers,  of  Palermo.  •  •  •  Our  collector  states  that 
he  has  every  reason  to  believe  that  the  vessel  is  for  the  Italian  govern- 
ment.'' They  add  that  they  have  given  special  instructions  to  watch  the 
vessel. 

4.  On  the  26th  February,  1862,  Lord  Russell  forwards  to  Mr.  Adams 
a  copy  of  the  report  of  the  commissioners  of  customs ;  he  does  not  ask 
him  for  further  evidence,  although  it  had  been  offered  to  him.  He  con- 
tents himself  with  directing  the  English  embassador  at  Turin  to  make 
inquiries  as  to  the  destination  of  the  vessel. 

5.  On  the  3d  of  March,  1862,  the  vessel  was  registered  in  the  name  of 
^' Henry  Thomas,  of  Liverpool ;"  the  next  day  she  cleared  for  Palermo 
and  Jamaica;  on  the  11th  of  March,  Bullock  arrived  with  4  officers,  and 
immediately  went  on  board  the  vessel. 

On  the  22d  of  March,  the  Oreto  left  Liverpool  in  ballast^  with  a  crew 
of  tifty-two  men,  all  English,  with  the  exception  of  three  or  four,  among 
whom  there  was  a  single  American.      • 

At  the  same  time  the  steamer  Bahama  left  the  same  port  with  guns, 
arms,  and  munitions,  brought  by  rail  from  Hartlepool  (on  the  east  coast 
of  England)  to  Liverpool,  where  they  were  put  on  board. 

6.  In  reply  to  the  inquiries  made  by  the  English  ambassador,  the 
Italian  minister  for  foreign  affairs  declared  that  he  had  no  knowl- 
edge of  the  Oreto,  but  that  he  would  make  further  inquiries,  (Marcli  1;) 
he,  however,  supplied  no  further  intelligence,  nor  did  the  English  am- 
bassador request  any  further  information.  According  to  Dudley's  re- 
port, the  Italian  consul  at  Liverpool  had  no  knowledge  of  the  vessel 
being  intended  for  Italy ;  the  English  authorities,  however,  made  no  in- 
quiries of  him,  or  of  the  Italian  minister  in  London. 


3.  Les  commissaires  des  douanes  h  Liverpool,  dniis  leiir  rapport  du  22  f^vrier 
1862,  se  foudant  sur  lea  rapports  de  lenrs  agents,  constatent  que  "  cVst  un  magnitlque 
steamer,  qai  conviendrait  pour  an  service  d'aviso ;  il  est  perc^  pour  qnatre  canons.    .     . 

11  paralt  quMl  est  de8tin<S  h  I'usage  do  Thomas  fr^res,  dePalerme Notre 

collectenr  declare  qu'il  a  toute  raison  de  croire  le  navire  destine  an  gouverneinent 
italien.''  lis  ajoutent  quHls  ont  dannS  de»  in»truction9  sp6c\aleH  pour  faire  Burveiller  le 
vaisseau, 

4.  Le  26  f^vrier  1852,  Lord  Russell  transmet  b,  M.  Adams  copie  du  rapport  des 
commissaires  de  la  douaue ;  11  ne  lui  demande  point  d'antrea  preuves,  bleu  qu'on  lui 
en  eftt  offert.  II  se  con  ten  te  de  charger  Tambassadeur  d*Angleterre  k  Turin  de 
s'informer  de  la  destination  du  navire. 

5.  Le  3  mars  1862,  le  navire  fut  enregistr<5  au  nom  de  "  Henri  Thomas,  do  Liver- 
pool;"  le  leudemain,  il  s'acquitta  an  bureau  de  la  douane  pour  Palermo  et  la 
Jamaique;  le  11  mars  BuUock  arrlva  avec  quatre  officiers,  et  se  rendit  imm^diatement 
h  bord  du  vaisseau. 

Le  22  mars,  I'Oreto  pariit  de  Liverpool  sur  lest,  avec  un  dquipage  de  cinqnante-deux 
hommes,  tons  Anglais,  h  Texception  de  trois  ou  quatre,  parnii  lesquels  un  seal 
Am^ricain. 

Dans  le  m6me  temps,  le  vapeur  Bahama  quittait  le  m^me  port  avec  des  canons, 
des  anues  et  des  munitions,  amen<53  en  chemin  de  fer  de  Hartlepool  (cAte  orientale  de 
TAngleterre)  h  Liverpool,  oh  lis  furent  pris  h  bord. 

6.  Sur  les  informations  demand^es  par  Fambassadenr  d'Augleterre,  le  ministre 
italien  des  affaires  ^trang^res  d^clara  qull  n'avait  aucune  connaissance  de  I'Oreto, 
mais  quMl  sMnformerait  encore,  (1^  mars;)  il  ne  fournlt  toutefois  pas  d'autre  nouvelle, 
et  Pambassadeur  d'Angleterre  ne  demanda  pas  non  plus  d'antres  renselgnements. 
lyapr^  le  rapport  de  Dudley,  le  consul  d'ltalie  ji  Liverpool  n'avait  aucune  connaissance 
que  ce  navire  IKit  destine  h  Fltalie ;  du  reste,  les  autont^s  anglaises  ne  prirent  point  de 
TeDseigoements  ohez  lut  ni  ohez  le  ministre  ditalie  ^  Londres.  ^-^  I 

Jigitized  by  VjOOQ IC 
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7.  The  reports  of  the  Buglish  officials  showed  that  the  Oreto  \ras  a 
vessel  of  war. 

A  state  of  war  had  been  officially  recognized  as  existing  between  the 
United  States  and  the  insurgent  States,  and  the  neutrality  of  Great 
Britain  had  been  officially  proclaimed. 

In  spite  of  this,  and  in  spite  of  the  complaints  of  Mr.  Adams,  the  En- 
glish authorities  took  no  initiative;  they  did  not  insist  on  its  being 
proved  what  was  the  true  destination  of  the  vessel,  nor  who  was  her 
real  owner,  who  had  ordered  her,  and  who  was  to  pay  for  her.  They 
did  not  insist  on  the  true  position  of  Fravser,  Trenholm  &  Co.  being  shown 
by  legal  proof,  did  not  demand  positive  information  as  to  the  crew  of 
the  vessel,  nor  as  to  the  arrival  of  naval  officers  from  the  Confederate 
States. 

8.  The  special  instructions  given  for  watching  the  vessel  appear  not 
to  have  been  carried  out  or  to  have  been  without  result. 

The  colonial  authorities  were  not  notified  after  the  departure  of  the 
vessel,  and  generally  no  steps  were  taken,  notwithstanding  the  repre- 
sentations of  Mr.  Adams,  which  were  repeated  and  accompanied  by  de- 
tails furnished  by  Dudley,  under  date  of  the  26th  March,  1862. 

11. —  What  took  place  at  Nassau  up  to  the  time  of  the  acquittal  of  the  Oreto, 

9.  On  the  28th  April,  1862,  the  Oreto  arrived  at  ]N^assau — the  Bahama 
a  few  days  later. 

Representation  made  on  the  9th  May  by  the  American  consul.  Whit- 
ing, to  the  governor;  the  attorney-general  replies,  " that  positive  facts 
are  required.'' 

The  authorities  make  no  inquiries  themselves. 

On  the  4th  of  May  a  fresh  representation,  accompanied  by  depositions 
of  witnesses ;  the  same  answer. 

10.  McKillop,  captain  of  Her  Majesty's  ship  Bulldog,  reports  that 
"the  Oreto  is  apparently  fitting  and  preparing  for  a  vessel  of  war." 


7.  Les  rapporto  des  officiers  anglais  constataient  que  I'Oreto  ^tait  im  vaisseau  de 
guerre. 

L'^tat  de  bellig<3rauce  eiitre  les  fitats-Unia  et  le«  <5tat«  iu9urg<^8  ^tait  officiellemeut 
recoiinu,  et  la  iicutralitiS  de  la  Grande-Bretagne  avait  6t6  ofliciellemeut  proclanit%. 

Malgre  cela,  et  nialgr*^  les  r<^clauiatiou8  do  M.  Adams,  les  autorit<^s  anglaises  ne 
prireiit  point  dMnitiative;  elles  n'insistferent  point  pour  que  Ton  constatdt  la  v<^ritable 
destination  du  navire,  nnel  en  etait  le  veritable  propridtaire,  qui  Pavait  commaud^  et 
qui  devait  le  payer;  elles  n'iusist^rent  point  sur  la  Ic^gitimatiou  de  la  position  de 
Fraser,  Trenholm,  et  C*S  ne  demand^rent  point  d'etre  positivemont  renseigndes  sur 
r<5<iuipage  du  naviro,  ni  sur  I'arrivde  d'ofticiers  de  Uiarine  des  <5tat«-conlVSddrds. 

b.  Les  instructions  speeiales  doundej*  pour  faire  surveiller  le  uavire  paraissont  ue  pas 
avoir  dtd  suivies,  ou  bien  6tre  restdes  sans  rdsultat. 

Les,  autoritds  colouiales  ne  fureut  point  avisces  apr^s  le  depart  da  uavire ;  en 
gdndral.  il  no  fut  pris  aucune  niesure,  nonobstant  les  roprdsentatious  rditdrdes  de 
M.  Adams,  accompagndes  de  details  fournis  par  Dudley,  sous  la  date  du  26  mars  1862. 

II.— Ce  qui  sepaana  d  Nassau,  jasqiCcL  Vacquiitement  de  r  Oreto. 

9.  L«  28  avril  1862,  FGreto  arriva  k  Nassau ;  le  Bahama,  quelques  jours  plus  tard. 
Reclamation   faite,  le  9  mai,  par  le  consul  amdricain,  Whiting,  au  gouveruour; 

rattoruey-geiieral  rdpond  "  quHl  faut  des  faits  positifs," 

Les  aut<»rit(5s  ne  font  d'elles-mfimes  aucune  enqu^te. 

Le  4  mai,  nouvelle  reclamation,  accompagude  de  depositions  de  tdmoins;  m£me 
rdpoDse. 

10.  McKillop,  capitaine  du  uavire  de  la  marine  royale  le  Bulldog^  rapporte  que 
•*<  rOreto  ee  prepare  et  se  dispose,  selou  les  apparences,  en  bdtiment  de  guerre." 
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In  consequence  of  this  report,  the  vessel  is  watched  by  a  ship  of  war. 

On  the  8th  June  McKillop  again  reports,  "  that  he  has  visited  and  ex- 
amined the  vessel,  that  she  is  fitted  for  war  purposes,  that  she  has  fittings  at 
variance  tcith  the  character  of  a  merchant-vessel.^^ 

On  the  9th  of  June  the  lading  of  the  vessel  begins ;  among  other 
things,  arms  and  munitions  are  phiced  on  board  her;  on  the  10th,  how- 
ever, the  cargo  is  discharged,  and  the  vessel  clears  out  in  ballast  for 
Havana. 

11.  Report  of  Hickley,  commander  of  the  Greyhound,  signed  by  all 
the  officers  and  men  of  his  vessel,  the  13th  June,  1862. 

*'The  Oreto  is  in  every  respect  fitted  out  as  a  man-of-war,  on  the 
principle  of  dispatch  gun- vessels  in  the  English  navy." 

Nevertheless  the  attorney-general  states  that  he  does  not  think  that 
the  seizure  of  the  vessel  would  be  justifiable. 

12.  On  the  15th  June  the  crew  leave  the  Oreto,  because  her  destina- 
tion is  not  certain. 

On  the  17th  June,  in  the  morning,  (>ommander  Hickley  seizes  the 
vessel,  but  releases  her  at  once,  the  attorney-general  being  of  opinion 
that  there  is  not  sufficient  evidence. 

The  same  day,  however,  the  seizure  is  renewed,  with  the  sanction  of 
the  governor. 

13.  Thereupon  a  judicial  inquiry  is  commenced,  from  which  it  appears 
that  the  vessel  is  consigned  by  Fraser,  Trenholm  &  Co.,  (financial 
agents  of  the  insurgent  States  in  England,)  to  Adderley  &  Co.,  (com- 
mercial agency  of  the  insurgents,)  at  Nassau. 

On  the  2d  of  August,  1802,  the  Oreto  was  acquitted;  still,  however, 
"as  there  existed  grave  suspicions"  without  costs  or  indemnity  being 
granted.  ''What  took  place,"  says  the  judgment,  "i)efore  the  arrival 
of  the  Oreto  at  Nassau,  can  only  be  admitted  by  way  of  elucidation  or 
explanation,"  a  theory  which  the  British  case  itself  admits  to  be  erro- 
neous. 

14.  The  course  of  action  of  the  authorities  at  Nassau,  the  proceedings 


X  la  suite  de  ce  rapport,  on  fait  surveiUer  ce  navire  par  un  vaisseau  de  guerre. 

Le  8  juin,  McKillop  rapporte  de  uouveau  '*gw'i7  a  fait  la  mt/e  et  Vexamtn  du  i^aUseaUj 
quHl  est  dispose  pour  des  usages  de  guerre,  quHl  y  a  des  installations  qui  ne  r6pondent  pas 
au  caractere  (f  ii»  vaisseau  niarchandJ^ 

he  9  juiu,  on  commence  ii  charger  lo  navire ;  on  y  embarque  eutr'autres  des  armes  et 
des  munitions ;  cependant,  le  10,  ou  discharge  la  cargaison  et  le  navire  s'acquitte  sur 
lest  pour  la  Havane. 

11.  Rapport  do  Hickley,  commaiMlaut  du  Greyhound,  signd  par  tons  les  officiers  et 
emplo.v<^8  de  son  vaisseau  lo  13  juiu  1862: 

"  L'Oreto  est,  sous  tous  les  rapport*,  armd  en  b^timent  de  guerre,  d*ap^^s  le  syst^me 
des  canon uieres-a vises  do  la  marine  anglaise." 

Pourtant  I'attomey-general  ddclare  qu'il  ne  croit  pas  que  Ton  pnisse  justifier  la  saisie 
dn  vaisseau. 

12.  Le  15  juin,  I'dquipage  quitte  TOreto,  parce  que  la  destination  du  navire  n'est  pas 
certaine. 

Le  17  juin,  au  matin,  le  commandant  Hickley  saislt  le  vaisseau,  mais  le  reld^he  aus- 
Bit6t,  I'attorney-general  6tant  d^avis  qu'il  u'y  avait  pas  de  preuves  suthsantesr 
Toutefois,  le  mSme  jour,  on  reuouvelle  la  saisie  avec  la  sanction  du  gouverneur. 

13.  L&-de88U8,  commencement  dVnqu^te  judiciare,  de  laquelle  il  r^ulte  que  le  vais- 
sean  est  consign^  par  Fraser,  TrenJiolm  et  C^°  (agents  financiers  des  insurg^  en  An- 
gleterre)  h  Adderly  et  C*«  (agence  commerciale  des  insurgc^s)  i^  Nassau. 

Le  2  aoftt  1862, 1'Oreto  fut  acquitt<5 ;  mais  toutefois,  *^comme  il  existait  de  s<^rieiix 
8oap9ons/'  sans  adiudication  de  d^peus  ni  dMudemnit^.  '*Ce  qui  se  passa,"  dit  le 
Jugement,  "  avant  rarrivde  de  I'Oreto  k  Nassau  ne  peut  6tre  admis  qu'ti  titre  d'<$clair- 
cissements  ou  d'explications^' — thdorie  que  le  mdmoire  britaunique  qualifie  lui-mdme 
d'erron^. 

14.  La  mani^re  d'agir  des  autorit^  de  Nassau,  la  procMure  et  le  jugement  dans 
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and  the  judgment  in  this  matter,  exhibit  in  particular  the  following 
defaults  and  acts  of  negligence. 

No  initiative  was  taken  to  procure  evidence; 

No  account  was  taken  of  the  reports  of  the  officers  of  the  fleet; 

No  account  was  taken  of  the  previous  listory  of  the  Oreto; 

The  evidence  heard  was  imperfect;  MaflBt,  commander  of  the  Oreto, 
was  not  heard  at  all ;  as  witnesses  on  behalf  of  the  Crown,  persons  be- 
longing to  the  vessel  under  trial  only  were  heard ;  as  witness  for  the 
defense,  a  partner  in  the  interested  house  of  Adderley  &  Co.,  and,  so  far 
as  appears  in  the  minntes,  none  of  these  depositions  were  sworn  to. 

15.  The  fact  of  the  omission  to  transmit  instructions  in  time  to  the 
colonial  authorities  also  operated  disadvantageously,  in  regard  to  what 
took  pla<;e  at  Nassau. 

The  authorities  at  Nassau  were  not,  from  the  first,  informed  of  the 
previous  history  of  the  Oreto,  nor  of  the  views  of  the  government. 

The  judicial  acquittal  of  the  Oreto  at  Nassau  took  place  without  wait- 
ing for  the  approval  of  her  seizure,  and  for  the  instructions  which  had 
been  sent  from  London,  and  which  were  still  on  their  way. 

16.  The  objection  that  the  judicial  decision  at  Nassau  relieves  Great 
Britain  of  all  responsibility  cannot  be  maintained.  As  regards  the  in- 
ternal (or  municipal)  law,  the  judgment  is  valid;  but  as  far  as  inter 
national  law  is  concerned,  it  does  not  alter  the  position  of  Great  Britain. 

III. —  What  took  place  subsequently  at  the  Baliamas  immediately  after  the 
acquittal. — Armament  and  equipment. 

17.  Enlistment  of  forty  men  of  the  crew  at  Nassau,  (according  to 
the  British  case^  itself,  the  Oreto  cleared  on  the  7th  of  August,  with 
fifty-two  men,  for  St.  John's,  New  Brunswick.) 

She  is  provided  with  guns,  munitions,  &c.,  with  the  aid  of  the  English 


cette  affaire  t^moignent  particalifereraeot  des  actes  de  negligence  et  des  defaats  sni- 
Yants: 

Nulle  initiative  en  vue  do  se  procurer  des  preuves ; 

Nul  compte  tenu  des  rapports  des  officiors  de  la  flotte ; 

Nal  compte  tenu  des  precedents  de  I'Oreto  j 

Incomplete  audition  de  teinoins:  Maffit,  commandant  de  TOreto,  ne  fnt  point  en- 
tendu  ;  comuie  t^moins  dans  l'intei-6t  de  la  couronne,  on  n'entendit  que  des  personnes 
appartenant  an  navire  inculpd ;  comnie  tdoioin  ^  d^charge,  un  associ^  de  la  maison  io- 
teress^e  de  Adderley  et  C^;  et  autantqu'il  appert  dans  les  actes,  toutes  ces  depositions 
furent  non  assermeutees. 

15.  Lo  fait  que,  de  Loudres,  Ton  omit  de  communiquer  h  temps  des  instructions 
aux  autorites  coloniales,  eut  un  effet  ^galement  d^savantagenx  sur  ce  qui  se  passa  h 
Nassau : 

Les  autorites  de  Nassau  n'dtaient  pas,  d^s  Pabord,  instrnites  des  precedents  de 
POreto  ui  de  la  mani^re  de  voirdu  miuist^re ; 

L'acquittenient  judiciaire  de  I'Oreto  t\  Nassau  se  fit  sans  que  Ton  eftt  attendu  la  con- 
finnation  de  la  saisie  et  les  instructions  que  Ton  envoy  ait  de  Londres  et  qui  se  trou- 
vaient  encore  en  chemin. 

16.  L'obiection  que  Parrot  judiciaire  de  Nassau  degage  la  Grande-Bretogne  de  tout« 
responsabilite  n'est  pas  soutenable :  vis-^-vis  des  lois  interieurcs,  (municipales,)  le 
jugement  est  valable  ;  mais  h  Pegard  du  droit  des  gens,  il  no  cbange  pas  la  position  de 
la  Grande-Bretagne. 

III. — Ce  qui  aepasea  ulUSrieurement  aux  ties  Bahamas j  imm^iatement  apree  Vacqaittement. — 

Armement,  Squipement. 

17.  Enrdlement  de  quarantebommes  d'equipage  ii  Nassau,  (d*aprtele  meraoire  britan- 
nique  lui-mdme,  POreto  s'acquitta  en  douane  le  7  aodt  avec  cinquante-deux  bommes, 
pour  St.  Johns,  New  Brunswick). 

U  86  poorvoit  de  canons,  de  munitions,  &c.,  avec  Patde  dn  vaisseaa  anglais  le  Prince 

-^—-^ ^.^ 
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vessel  Priuce  Alfred,  which  shipped  at  the  wharf  of  Adderley  &  Co. 
the  cargo  brought  by  the  Bahama,  while  the  Oreto,  meantiuie,  took  in 
coal  and  provisions  at  the  island  of  Providence.  From  this  latter  place 
she  towed  the  Prince  Alfred  to  Green  Cay,  where  the  transshipment  of 
the  armament  took  place. 

This  having  been  done,  she  left  for  the  coast  of  Cuba,  under  the  name 
of  the  Florida,  and  thence  running  the  blockade  to  Mobile,  which  she 
reached  on  the  4th  of  September,  18G2. 

18.  The  enlistment  of  the  crew  and  the  armament  of  the  Florida  at 
the  Bahamas  are  to  be  attributed  to  the  neglect  of  the  British  authori- 
ties, and  the  following  objections  cannot  be  considered  as  valid : 

That  the  Oreto  had  just  been  acquitted;  for  the  enlistment  and  arma- 
ment constituted  new  acts,  and  it  was  the  more  incumbent  upon  the 
the  authorities  to  exercise  the  strictest  vigilance,  inasmuch  as,  leaving 
all  other  circumstances  out  of  consideration,  the  judicial  sentence  itself 
declared  the  vessel  to  be  under  grave  suspicion. 

That  Green  Cay  was  distant  and  little  frequented.  This  objection 
has  the  less  importance,  inasmuch  as  all  that  was  done  at  Green  Cay 
had  its  point  of  de[)arture  at  Nassau,  and  could  easily  have  been  per- 
ceived from  the  latter  place. 

There  were  no  proceedings  taken  against  the  Prince  Alfred  as  an  ac- 
cessory, in  s[)ite  of  the  denunciation  and  representation  of  the  American 
consul,  to  whom  it  was  thought  suflScient  to  reply  that  he  must  "produce 
evidence.^ 

IV. — Cruise  of  the  Florida^  and  her  repeated  shipments  of  coal  in  British 

ports. 

19.  Having  left  Mobile,  the  Florida  returned,  on  the  2Cth  of  January, 
18G3,  to  Nassau  Bay.  She  there  shipped  coal  for  three  months,  taking 
180  tons,  according  to  the  American  statement ;  according  to  the  British 
statement,  she  had  only  room  for  130  tons ;  but  the  depositions  of  wit- 


Alfredy  qui  embarqua  au  quai  de  Addorley  et  O^  la  cagaison  amende  par  le  Bahama, 
pendaut  que,  daus  Tintervalle,  TOreto  s^approvisioonait  de  charbou  et  do  vivres  ^  I'ile 
de  la  Provideuce ;  de  ce  dernier  endroit  ilremorqua  le  Priuce  Alfred  jusqu*^  Green  Cay, 
oh  ent  lieu  le  trausbordement  de  Tarmemeut. 

Cela  fail,  il  part  pour  lea  c6tes  de  Cuba,  sous  le  nom  de  "le  Florida,"  et  de  Iti,  en  tra- 
Tersant  le  blf>cu8,  pour  Mobile,  oh  il  arriva  le  4  septenibre  1862. 

18.  L^enr6lenient  de  I'^quipage  et  Tarmement  du  Florida  aux  Bahamas  sout  impu- 
tables  h  la  negligence  des  autorit<5s  britanniques,  et  Ton  ne  pent  considcrer  comme 
fondles  les  objection  suivautes: 

Que  rOreto  venait  d'etre  aequittd ;  (car  renr61emont  et  Varmenent  constituaient  de 
Douveaux  faits,  et  les  autoritdtj  avaieut  d'autant  plus  le  devoir  d'exercer  une  rigoureuse 
attention,  que,  abstraction  faite  de  toutes  les  autres  circonstances,  I'arrdt  judiciaire 
d<3clarait  lui-meme  le  navire  serieusement  suspect ;) 

Que  Green  Cay  (Stait  dloigue  et  pen  frdquent^ ;  (cette  objection  est  d'autant  moins 
iniportante  que  tout  ce  qui  se  fit  a  Green  Cay  partit  de  Nassau,  et  pouvait  fort  bien 
.s'apercevoir  depuis  ce  dernier  endroit.) 

11  n'y  ent  point  d'enqufite  8oulev<§e  centre  le  Prince  Alfred  comme  complice,  malgrd 
la  denonciation  et  la  reclamation  du  consul  am^ricaiu,  auquel  on  se  contenta  de  r^pon- 
dre  qu'il  devalt  "  d^poser  des  prenves/' 

IV. — Croiiib't  du  Florida  et  ses  approrUionnemenis   r^tir4s  de  charhon  dans  des  ports 

britanniques, 

19.  Parti  de  Mobile,  le  Florida  revient,  le  26  Janvier  1863.  dans  la  baie  de  Nassau ; 
il  y  fait  du  charbon  pour  trois  mois,  en  prend  180  tonneaux,  d'apr^  I'expos^  am6ricain ; 
il  n'aarait  en  place  que  pour  130  tonneaux,  d'apr^  Texpos^  anglais ;  mais  des  d^posi^ 

8  B  .,,...,  _._>gle 
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nesses  state  that  there  was  coal  placed  on  the  deck  and  everywhere  on 
board. 

According  to  the  report  of  English  experts,  she  required  46  tons  to 
return  to  Wilmingtoo,  the  nearest  port  of  the  insurgents. 

At  the  end  of  thirty-six  hours'  stay,  (the  British  case  says  twenty-six 
hours)  she  sails  off  again  on  a  cruise,  and  destroys  a  certain  number  of 
American  vessels. 

20.  On  the  24th  February,  1863,  she  enters  the  British  port  of  Barba- 
does,  and  there  ships  100  tons  of  coal. 

21.  On  the  16th  July  she  reaches  St  George,  the  port  of  Bermuda, 
stays  there  nine  days,  takes  in  a  complete  supply  of  coal,  and  sets  off 
again  for  Brest ;  during  this  voyage  more  vessels  are  destroyed. 

22.  On  the  13th  April,  1864,  she  again  touches  at  Bermuda,  but  only, 
it  was  said,  for  the  purpose  of  landing  a  sick  officer;  she  only  remained 
there  a  few  hours,  but  reappeared  on  the  18th  July,  1864,  and  requested 
to  be  admitted  to  effect  some  repairs  and  to  ship  some  coal ;  she  obtained 
permission  for  five  days,  but  staid  nine ;  fraudulent  shipment  of  coal 
to  the  amount  of  150  tons  5  she  cruised  for  several  days  in  sight  of  the 
island  ;  the  officers  on  the  naval  station  saw  all  this,  but  took  no  steps. 

She  destroyed  more  American  ships. 

23.  On  the  7th  of  October,  1864,  she  closed  her  career  in  the  port  of 
Bahia. 

24.  The  repeated  supplies  of  coal  which  we  have  just  mentioned  are, 
in  the  first  place,  an  infraction  of  municipal  law  and  of  the  British  reg- 
ulations; especially — 

Of  the  circular  of  the  31st  of  January,  1862,  which,  at  the  time  these 
events  took  place,  had  been  for  a  long  time  published  in  all  the  colonies, 
and  of  the  explanatory  instructions  bearing  date  the  16th  July,  1863, 
addressed  to  the  governors  of  the  West  Indian  colonies,  and  known  at 
least  during  a  portion  of  the  same  time. 

They  are,  in  particular,  contrary  to  the  second  rule  of  the  treaty 

tions  de  t^moins  constatent  qu'il  y  avail  da  cbarbon  d^pos^  sur  le  pont  et  partont  k 
bord. 

Au  dire  des  experts  anglais,  il  Ini  en  aarait  falln  46  tonneanx  pour  retonmer  h  Wil- 
mington, port  insurgd  le  plus  proche. 

Au  bout  de  trente-six  heures  de  8<your,  (I'expos^  anglais  dit  vin^-six  heores,)  il 
repart  pour  croiser,  et  d^truit  un  certain  nombre  de  vaisseaux  am^ricains. 

20.  Le  24  f^vrier  1863,  il  entre  au  port  britannique  de  Bar  bade  et  y  embarque  100 
touneaux  de  cbarbon. 

21.  Le  16  millet,  il  arrive  h  St.-Georges,  port  des  Bermudes,  y  8<?journe  neuf  jours,  y 
fait  un  com  plot  appro  visionnement  de  cbarbon,  et  repart  pour  Brest ;  pendant  ce  voyage, 
nouvelles  destructione  de  vaisseaux. 

22.  Le  13  avril  1864,  il  touehe  de  nouveaux  h  Bermnde,  mais  nniquement,  disait-il, 
dans  le  but  de  mettre  h  terre  un  offlcier  malade ;  il  n'y  resta  que  quelques  beures,  mais 
y  reparut  le  18  juin  1864,  demanda  d^^tre  admis  pour  faire  des  reparations  et  embar- 
quer  du  cbarbon  ;  il  obtint  permission  pour  cinq  jours,  mais  en  resta  neuf;  embarque- 
ment  frauduleux  de  cbarbon,  jusqu'^  150  tonneaux ;  il  croisa  plusieurs  jours  en  vue 
de  rile ;  les  ofiiciers  aux  stations  maritimes  voyaient  tout,  mais  ue  prireut  aucune 
mesure. 

11  d^truisit  encore  des  navires  am^ricains. 

23.  Le  7  octobre  1864,  il  termina  sa  carri^re  dans  le  port  de  Babia. 

24.  Les  approvisionnements  r^it^r^  de  cbarbon,  que  nous  venous  de  mentionner, 
sont,  en  premier  lieu,  une  infraction  auxlois  municipales  et  auxrfeglements  de  la  Grande- 
Bretagne,  notamment : 

A  la  circulaire  dn  31  Janvier  1862,  qui,  k  T^poque  oh  ces  faits  se  pass^rent,  6tait 
dcpuis  longtemps  proclamde  dans  toutes  les  colonies,  et  aux  instructions  explicativee 
adress^es,  sous  la  date  du  16  juillet  1863,  aux  gouvemeurs  des  colonies  des  ludes  Occi- 
Uentales  et  connues  au  moins  pendant  une  partie  de  la  m^me  p^riode ; 

lis  sont  surtout  en  d^s&ccord  avec  la  ^  r^gle  da  traits,  d^apr^s  laqueUe  on  ^tat 
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according  to  which  a  neutral  state  may  not  allow  its  ports  to  serve  as  a 
base  of  operations  for  carrying  on  war  or  cruising. 

25.  The  objections  made  by  Great  Britain,  that  the  cruises  of  the 
Florida  and  the  depredations  committed  by  that  vessel  took  place  only 
after  she  had  run  the  blockade,  and  that  there  had  been  negligence  on 
the  part  of  the  American  officers  charged  with  the  maintenance  of  the 
blockade,  are  not  such  as  to  release  Great  Britain  from  the  responsibility 
of  her  own  negligence ;  this  last  was  the  primary  and  sole  cause  not  only 
of  her  running  the  blockade,  but  also  of  all  the  hostilities  committed  by 
the  Florida  against  the  United  States ;  and  the  assumed  negligence  of 
the  officers  who  maintained  the  blockade  is,  moreover,  not  proved  any 
more  than  the  further  assertion  that  the  armament  and  equipment  of 
the  Florida  took  place  in  the  port  of  Mobile. 

26.  The  further  objection,  made  on  the  same  side,  that  equal  facilities 
of  supply  were  acconied  to  vessels  of  the  United  States,  among  others 
to  the  San  Jacinto,  is  equally  immaterial  and,  besides,  according  to  the 
American  case,  it  is  not  founded  on  fact,  at  least  as  far  as  the  San  Jacinto 
is  concerned.  , 

V. — Armament  and  equipment  of  tenders. 

27.  In  the  course  of  her  cruise,  the  Florida  supplied  officers  and  crews 
to  the  following  tenders : 

On  the  6th  May,  1863,  the  Clarence  was  captured  off  the  Brazilian 
coast,  and  was  supplied  with  guns  and  with  a  crew.  She  destroyed 
several  vessels. 

On  the  IQth  June,  the  Clarence  captured  the  Tacony ;  the  Clarence 
was  destroyed,  and  the  Tacony  transformed  into  a  tender ;  the  latter 
also  destroyed  several  vessels. 

On  the  25th  June,  the  Tacony  captured  the  Archer,  which  was  trans- 
formed into  a  tender,  and  the  Tacony  was  burnt.  The  Archer  destroyed 
the  Caleb  Gushing,  a  United  States  coast-guard  vessel. 

neutre  ne  doit  pas  sonffrir  qne  sea  ports  servent  de  base  d'op^ratioos  poor  faire  la  guerre 
on  croiser  en  mer. 

25.  Les  objections  faites  par  la  Graude-Bretagne,  que  les  courses  du  Florida  et  les 
destmctious  conimises  par  ce  navire  eurent  lieu  seulement  aprfes  qu'il  eut  francbi  le 
blocns;  et  qn'il  y  eut  n<5gligence  de  la  part  des  officiers  amdricaius  chargi^s  de  garder 
le  blocus,  ne  sent  pas  de  nature  h  pouvoir  d<5charger  la  Grande-Bretague  de  la 
responsabilit^  pour  ces  propres  n<^g]igeuces,  celles-ci  dtant  la  premiere  et  seule  cause, 
non-seulement  de  la  travers<^e  du  blocuS)  mais  encore  de  toutes  les  bostilit^s  conimises 
par  le  Florida  con tre  les  fitats-Unis;  et  la  pr^^tendue  nc^gligence  des  oflSciers  charg<^s 
de  garder  le  blocus  n'est  d'ailleurs  pas  constat^e,  pas  plus  que  Passertion  nlt^^rieure  que 
raruiement  et  r<^quipement  du  Florida  se  soit  fait  dans  le  port  de  Mobile. 

26.  L'objection  ult^rieure,  faite  de  la  m6me  part,  que  Pon  accorda  les  mfiraes  facilit^s 
d'approvisionnement  aux  vaisseaux  des  fitats-Unis,  entr'autres  an  San  Jacinto,  est 
<^galeroent  sans  importance ;  et  en  outre,  d'apr^s  I'expos^  amdricain,  elle  n'est  pas  fondle 
sar  des  faits,  du  moins  pour  ce  qui  conceme  le  San  Jacinto. 

y. — Armement  et  iquipement  de  navires  auxiliairesj  (tenders.) 

27.  Durant  le  cours  de  sa  croisi^re,  le  Florida  fonrnit  des  officiers  et  des  Equipages 
aax  vaisseaux  auxiliairessuivants: 

"  Le  6  mai  1863,  le  Clarence  fut  capture  sur  les  cdtes  du  Br<^il  et  fut  muni  de  canons 
et  d'un  Equipage ;  il  ddtruisit  plusieurs  vaisseaux ; 

'*  Le  10  iuin,  le  Clarence  captura  le  Tacony ;  le  Clarence  fut  d<5truit  et  le  Tacony 
transforme  en  tender  \c&  dernier  d^truisit  <5galement  plusieurs  vaisseaux; 

"Le  25  juin,  le  Tacony  captura  T Archer,  qui  fut  transform^  en  tender,  et  le 
Tacony  fut  brftl^.  L' Archer  d^truisit  le  Caleb  Gushing,  vaisseau  garde-cOtes  des 
fitats-Unie."  ^  t 

Jigitized  by  VjOOQ IC 
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With  re|?ard  to  the  question  of  responsibility,  it  is  needless  to  say 
that  tenders  are  subject  to  the  same  rules  as  the  principal  vessel. 

(B.) — SUIVIMARY. 

(a,)  In  regard  to  the  construction,  fitting  out,  and  equipment  of  the 
Oreto  at  Liverpool,  and  to  her  departure  from  that  port,  in  regard  also 
to  the  departure  of  the  Bahama,  laden  with  arms  for  the  Oreto,  which 
took  place  shortly  afterward,  the  British  authorities  failed  to  use  ^'  due 
diligence"  in  the  fulfillment  of  the  duties  of  neutrality,  particularly  also  in 
tiuit  they  neither  communicated  with  nor  sent  instructions  to  the  colo- 
nial authorities  with  respect  to  these  vessels. 

(b.)  It  is  the  same  with  regard  to  the  events  which  took  place  at  Nas- 
sau ;  there  was  negligence  especially  in  the  absence  of  all  initiative  to 
ascertain  the  truth,  in  the  defective  natuie  of  the  judicial  proceedings, 
and,  the  Oreto  having  been  acquitted,  in  the  absence  of  all  control,  and 
of  all  watch  over  her  proceedings,  which  alone  rendered  it  possible  for  this 
vessel  to  be  armed  and  equipped  in  British  waters ;  and,  furthermore, 
there  was  again  negligence  in  that,  after  communications  and  instruc- 
tion had  been  received,  no  proceedings  were  taken,  when  the  opportu- 
nity offered,  against  the  guilty  vessel,  on  the  charge  of  acts  in  viola- 
tion of  the  neutrality  of  Great  Britain. 

(c.)  It  is  the  same  also  with  regard  to  the  fact  that,  ou  several  occa- 
sions, the  vessel  known  thenceforth  by  tiie  name  of  the  Florida  was 
permitted  to  supply  herself  with  coal  in  such  quantities  that,  each  time, 
she  was  enabled  to  undertake  a  fresh  cruise. 

III.— THE  ALABAMA. 

(A.)— Facts. 
1. —  What  tooJc  place  up  to  the  time  xclien  this  vessel  escaped  from  Liverpool. 
1.  She  was  ordered  at  Liverpool,  the  plans  were  accepted,  and  the 


Rolativemeut  k  la  question  de  responsabilit^  il  va  sans  dire  que  les  vaisseaux  aoxiU- 
aires  sont  sujets  aux  monies  regies  que  le  vaisseau  principal. 

(B.)— R^suMfi. 

a)  Lors  do  la  constrnction,  de  la  pr<5paration  et  de  l^quipement  de  TOreto  h  Liver* 
pool,  et  lors  de  sa  sortie  du  port,  de  ni^me  que  lors  de  la  sortie  qui  eut  lieu  pen  do 
temps  apr^s  du  Bahama,  cliarK<5  des  armes  de  POreto,  les  autorittSs  britauniques  out 
neglig^  d'employer  les  **due8  diligences"  dans  le  maintien  des  devoirs  de  la  neutrality, 
notamment  anssi  en  ce  qu'elles  n'ont  fait  aucune  communication  ni  envoy^  d^lnstruc- 
tions  aux  autorit^s  coloniales  relativemeut  k  ces  vaisseaux. 

h)  II  en  est  de  m^me  pour  ce  qui  conccrne  les  faits  arrives  k  Nassau ;  il  y  eut  snrtout 
n(^gligence:  dans  Pabsenco  de  toute  initiative  ]>our  dtablir  la  v^rit<5,  dans  la  mani^re 
dofectueuse  de  procMer  en  justice,  et,  Faequittement  de  FOreto  ayant  eu  lien,  dans 
Fabsence  de  tout  coutr61e  et  de  toute  surveillance  de  la  conduite  de  FOreto,  (ce  qui 
seul  foumit  k  ce  vaisseau  la  possibility?  de  s'armer  et  de  s'^quiper  dans  les  eaux  britan- 
uii^ues,)  etalors  m^me  il  y  eut  encore  n(^gligence  en  ce  que,  apr^s  avoir  reyu  des  com- 
munications et  des  instructions,  on  ne  proc6da  pas,  le  cas  ^ch<^ant,  contre  le  vaisseaa 
coupable,  sous  Fimputation  d'actes  de  violation  de  la  neutralit<5  de  la  Qraude-Bretagne. 

c)  II  en  est  de  m^me  encore  pour  ce  qui  concerne  le  fait  d'avoir  tol^r^  k  plusieors 
reprises  que  le  vaisseau,  conna  d6s  lors  sous  le  nom  de  **  le  Florida,"  s'approvisionu^t 
de  cbarbon  en  quantity  telle  que,  cbaque  fois,  il  pouvait  entreprendre  de  nouvelles 
courses. 

l'alabama. 

(A.)— Faits. 

I. — Ce  qui  se  pasaa  jusqu*au  moment  oil  oe  vaxBseau  8*4chappa  de  Liverpool. 

1.  U  fut  command^  k  Liverpool,  les  plans  en  farent  accept^s  et  le  maroh6  fat  sign^ 
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contract  signed  by  Bullock,  the  9th  October,  1861 ;  her  engines  were  of 
300  horse-power;  she  was  pierced  for  six  32pounder  broad  AUbam«. 

side  guns;  she  was  further  provided  with  two  pivot-guns, 
the  one  a  rifled  lOO-pounder,  the  other  an  8-inch -smooth-bore  gun. 
On  the  15th  Mkj  she  was  launched  under  the  name  of  the  "  290." 

2.  On  the  23d  June,  1802,  Mr.  Adamses  first  representation  to  Lord  Em- 
selly  stating  that  she  was  a  vessel  of  war,  and  that  her  departure  must 
be  stopped;  it  was  de<^lared  that  this  vessel  was  not  intended  for 
operations  against  the  United  States. 

3.  June  25,  this  remonstrance  is  transmitted  by  Lord  Russell  to  the 
secretary  to  the  treasury ; 

To  the  law-officers  of  the  Crown  ; 

The  secretary  to  the  treasury  forsrards  it  to  the  commissioners  of 
customs ; 
These  latter  to  the  collector. 

4.  The  law-officers  of  the  Crown  report  to  Lord  Russell,  June  30,  as 
follows :  *'  If  the  facts  alleged  by  Mr.  Adams  are  in  accordance  with 
truth,  it  is  a  manifest  violation  of  the  foreign-enlistment  act,  ♦  ♦  •  but 
evidence  is  necessary.  They  further  advise  Lord  Russell  to  inform  Mr. 
Adams  that  the  government  will  investigate  tl%e  ca^eP 

5.  The  collector  reports  to  the  commissioners  of  customs,  and  the 
latter,  relying  on  his  statement,  report  in  their  turn  to  the  treasury, 
on  the  1st  July,  that — 

She  is  intended  for  warlike  purposes  ; 

Several  powder-canisters  are  on  board,  bnt  no  guns : 

She  is  built  for  a  foreign  government^  a  fact  which  is  not  denied  by  Messrs.  Laird  ; 
but  they  do  not  appear  disposed  to  reply  to  any  questions  respecting  the  future  destina- 
tion of  the  vessel  after  she  leaves  Liverpool. 

The  agents  have  no  other  reliable  source  of  information. 

The  consul  should  oommunicate  all  the  docnments  in  his  possession. 

The  officials  at  Liverpool  mil  keep  a  strict  watch  on  the  vessel, 

6.  July  4,  1862,  Lord  Russell  transmits  these  reports  to  Mr.  Adams,  ' 
and  informs  him,  among  other  things — 

par  Bullock  le  9  octobre  1861 ;  machines  de  la  force  de  300  chevaux,  percd  de  six 
canons,  de  32,  sur  les  c6t«s;  arm^  en  outre  de  deux  canons  k  pivot,  dont  I'un  ray6  de  100 
livres  et  Tautre  lisse  de  8  pouces. 

Le  15  mai,  il  fut  mis  h  I'eau  sons  le  nom  de  "290." 

2.  Le  23  juin  1862,  premiere  reclamation  d* Adams  A  Lord  Russell,  disant  que  cVtait  un 
vaissean  de  guerre,  qu'il  fallait  en  arrMer  l'exp<5dition ;  on  constata  que  ce  bA^timent 
n'^tait  pas  de8tin<5  k  op^rer  contre  les  fitats-Unis. 

3.  Le  25  juin,  cette  reclamation  est  transmise  par  Lord  Russell  an  secretaire  de  la 
tresorerie ; 

Aux  jurisconsnltes  de  la  couronne; 

Le  secretaire  de  la  tr^sorerie  la  transmet  aux  commissaires  de  donanes ; 

Ceux-ci  au  collecteur. 

4.  Les  iurisconsultes  de  la  couronne  font  rapport  k  Lord  Russell  le  30  juin,  disant : 
**  Si  les  faits  presentes  par  M.  Adams  s'accordent  avec  la  v6rite,  c'est  une  violation 
manifeste  du  foreign-enlistment  act,  .  .  .  mats  il  faut  des  preuves.  lis  conseilleut 
d'ailleurs  h  Lord  Russell  de  communiquer  h  M.  Adams  que  le  gonvernement  va  s^enquerir 
de  Vaffatre,^* 

5.  Le  collecteur  fait  rapport  aux  commissaires  des  donanes,  et  ceux-ci,  s^appuyaut 
enr  sa  declaration,  rapportent  k  leur  tour,  le  l*'^  juillet,  k  la  tresorerie: 

"  Est  destine  k  des  usages  de  guerre ; 

"  Plusieurs  boltes  k  poudre  embarquees,  mais  pas  de  canons. 

"Pour  un  gouvememeat  etranger,  ce  qui  n'est  pas  nie  par  MM.  Laird;  mais  ils  ne 

Saraissent  pas  disposes  k  repondre  k  aucune  question  relative  k  la  destination  future 
u  vaisseau,  lorsquHl  aura  qnitte  le  port  de  Liverpool. 
"Les  agents  n'ont  point  d'autre  source  de  renseignementa  certains. 
"  Le  consul  devrait  communiquer  tons  les  documents  qu'il  possede. 
"  Les  officiers  de  Liverpool  exerceront  une  stride  surveillance  sur  le  vaisseau." 

6.  Le  4  juillet  1862,  Lord  Russell  transmet  ces  rapports  k  M.  Adams,  et  entr^autres 
les  points  suivants:  ^.y,  ..^^  ..y  ^_- ^.  -  ^-h-^ 
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"That  the  government  will  inquire  into  the  matter;''  that  Consul 
Dudley  ^' ought  to  communicate  the  documents  to  the  collector;  that 
the  officials  at  Liverpool  will  watch  the  vessel  attentively P 

7.  Between  Mr.  Adams's  representation  and  Lord  Russell's  reply, 
fifteen  days  elapsed  before  the  result  was  arrived  at  that  "  the  evidence 
is  insvfficient.^ 

8.  Second  effort  of  the  American  agents. 

9.  July  9,  1862,  Consul  Dudley  to  the  collector;  communication  of 
documents. 

9 — 10.  The  collector  is  not  satisfied  with  them ;  "  he  asks  for  legal 
evidenoeP 

July  10, 1862,  the  inspector  informs  the  collector  that  he  finds  the 
vessel  in  the  same  condition  as  on  the  occasion  of  his  first  visit. 

On  the  11th  the  solicitor  writes  to  the  commissioners  of  customs  that 
the  evidence  rests  on  hearsay;  that  it  is  inadmissible;  that  there  is 
nothing  which  amounts  to  proof  sufficient  to  justify  a  seizure. 

On  the  15th  the  commissioners  inform  the  collector  that  there  is  not 
sufficient  evidence  to  warrant  a  seizure. 

10.  On  the  21st  the  consul  to  the  collector,  with  witnesses  and  sworn 
depositions,  demands  the  seizure  of  the  vessel. 

''The  collector  to  the  commissioners;  requests  instructions  by  tele- 
graph, as  the  vessel  appears  to  he  ready  for  sea^  and  may  leave  at  any 
moment. 

"The  commissioners  to  the  solicitor,  for  opinion." 

On  the  22d,  the  assistant  solicitor  and  the  solicitor  to  the  commis- 
sioners : 

"  We  are  of  opinion  that  there  is  not  suffi^nt  evidcTice. 

"  The  commissioners  to  the  collector : 

"  Not  sufficient  evidence,  but  the  consul  may  take  proceedings  at  his  own 
risk  and  peril.^ 

The  same  to  the  treasury ;  communicate  documents.  Shall  the  law- 
officers  of  the  Crown  be  consulted  I 

Hamilton  (commissioner  to  the  treasury)  to  Layard,  under-secretary 

"  Que  le  gouvemement  va  s'enqudrir  de  Taffairo ;"  que  le  consul  Dudley  "devrait 
comuiuiiiquer  au  collecteur  les  dooumeuts ;  que  lee  fonoiionnairee  de  Liverpool  eurveille- 
ront  aitentivement  le  vaisseau,** 

7.  Gutre  la  reclamation  de  M.  Adams  et  la  r^ponse  de  Lord  Russell  il  se  passa  quinze 
jours  pour  aniver  au  r<58ultat  que  "  lee  preuvee  ne  eont  pas  euffimnteeJ* 

8.  Deuitikme  eeeai  dee  agents  am^rioaine. 

9.  Le  9  juiUet  1862,  le  consul  Dudley  an  collecteur:  Communication  des  doonments. 
9. — 10.  Le  collecteur  ne  les  trouve  pas  suffisants ;  "t7  demande  des  preuves  legates,** 

Le  10  juillet  186*2, 1'inspecteur  an  coUecteur:  a  trouv6  le  vaisseau  dans  le  mSme  ^tat 
que  lors  de  sa  premiere  visite. 

Le  11,  le  solliciteur  aux  commissaires  des  donanes:  repose  snr  des  oui-dtre ;  qn'elle 
est  inadmissible ;  Wen  qui  monte  d  des  preuves  suffisantes  pour  justifier  une  saisie, 

Le  15,  commissaires  au  collecteur:  pas  suffisantes  pour  justitier  la  saisie. 

10.  Le  21,  consul  au  collecteur,  avec  t^moins  et  ddpositions  asserment^os :  demande 
la  saisie. 

"  Collecteur  aux  commissaires:  demande  des  instructions  par  t^l^graphe,  attendu  que 
le  navire  parait  pret  d  prendre  la  mer  et  pent  partir  k  tout  moment. 

*'  Les  commissaires  au  eolicilor  pour  pr<5avis." 

Le  22, 1'assistant  du  solliciteur  et  le  solliciteur  aux  commissaires: 

"  Somme«  d'avis  qu'il  n\v  a  pas  de  preuves  suffisantes,  • 

"Les  commissaires  au  collecteur: 

"  Pas  de  preuves  suffisantes,  mats  le  consul  peut  se  charger  des  poursuites  d  see  risques  et 
piriUy 

Les  m6mes  h.  la  tr6sorerie :  Communication  des  pieces.  SUl  y  anrait  lien  &  consalter 
les  jurisconsultee  de  la  couronnef 

Hamilton  (commissaire  i^  la  tr^sorerie)  h,  Layard,  sous-secrdtAire  dn  foreign  office : 
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of  state  for  foreign  afifairs :  "  J.«  the  case  may  he  oonsidered  pressing^  I 
write  to  you  unofficially  to  save  time ;  it  is  said  that  the  vessel  is  very 
nearly  ready  for  sea.^ 

11.  Adams  to  Lord  Bnssell :  Communication  from  the  customs,  and 
Dudley's  evidence. 

July  23,  documents  received  at  the  foreign  office. 

Foreign  office  to  the  law-officers  of  the  Crown:  "To  report  their 
opinion  to  Lord  Eussell  as  soon  as  possible.^ 

Dudley  to  the  board  of  customs : 

Communicates  two  fresh  depositions,  wt&  an  opinion  q/'Jlfr.  R.  P.  Collier j 
that  there  is  a  flagrant  violation  of  the  foreign-enlistment  act. 

The  board  of  customs  to  the  assistant  solicitor  for  opinion. 

The  assistant  solicitor  to  the  board :  the  documents  do  not  materially 
strengthen  thecase^  buty  in  consideration  of  the  high  position  of  Mr.  Colliery 
the  lords  commissioners  of  the  treasury  might  have  recourse  to  the  law- 
officers  of  the  Crown  for  their  opinion. 

Layard  communicates  all  these  additional  documents  also,  on  the  same 
day,  to  the  law-officers,  requesting  them  to  report  their  opinion  to  Lord 
Hussell  at  the  earliest  possible  moment. 

12.  On  the  morning  of  the  29th  the  law-officers  write  to  Lord  Russell : 
Order  tJie  arrest  of  ths  vessel  until  the  accused  shall  have  proved  her  desti- 
nation to  be  innocent.  TAa  order  for  her  seizure  was  immediately  sent  to 
Liverpool.  * 

Dudley  informs  the  board  of  customs  on  the  28th  that  the  vessel  is 
to  sail  on  the  29th. 

13.  The  vessel  sails  during  the  night  of  the  28<A-29tt  of  July^  1862. 

14.  From  the  9th  to  the  29th,  twenty-one  days  elapsed,  and  the  result 
of  this  delay  was,  that  the  vessel  escaped. 

IL — Measures  taken  to  pursue  the  Alabama. 

15.  Two  days  after  the  escape  of  the  vessel  had  become  known,  the 
commissioners  of  customs,  on  the  31st  July,  1862,  gave  the  first  order  to 

'^  Comme  le  cos  peut  Stre  jug4  pressant,  je  Yons  6crU  officiensement  ponr  ^conomiser  da 
temps ;  on  dit  qm  U  tiavire  est^  peu  s'en  fauty  prii  d  prendre  la  mer." 

11.  Adams  h  Liord  Russell :  Commnnication  des  douaues  et  preaves  de  Dudley. 
Lo  23,  reception  des  pieces  an  foreign  office. 

Foreign  office  aux  juriscodsultes  de  la  couronne:  '' Commaniqaez  Yotre  opinion  4 
Lord  Russell  ausaitdt  que  votu  le  pourrezy 

Dadley  au  conseil  des  donanes : 

Communication  de  deux  uouvelles  depositions  aveo  oonsultaiion  de  M.  B,  P.  Collier^ 
qn^il  y  a  violation  flagrante  dvi  foreign-emistment  act, 

Le  conseil  des  douanes  h  Tassistant  solicitor  pour  pr^avis. 

L^assistant  solicitor  au  conseil :  n'apportent  pas  un  renfori  esseniiely  mai»  vu  la  haute  po- 
tition  de  M,  Collier,  les  lords  de  la  tr^orerie-pourraient  recourir  aux  lumi^res  des  juris- 
consnltes  do  la  couronne. 

Layard  communique  anssi  toutes  ces  pi^es  additionuelles  ce  jour  mdme  aux  juris* 
consultes,  avec  recommandation  de  communiquer  leur  avis  dans  le  plus  href  d4lai  ^  Lord 
Russell. 

12.  Le  29,  matin,  les  jnrisconsultes  au  Comte  Russell :  rcoommandez  la  saisie  du  vats- 
seau  jusqu^h  ce  que  les  accue^  aientprouv4  sa  destination  innooente  ;  ordre  de  aaisiepartit  im- 
midiatement  de  Liverpool, 

Dudley  an  conseil  des  douanes,  du  28 :  avertit  que  le  yaisseau  doit4>artlr  le  29. 

13.  Le  vaisseau  sort  dans  la  nuit  du2Sau29  juillet  186*2. 

14.  Du  9  au  29,  il  s'^ooula  vingt-et-un  jours,  et  le  rdsultat  de  ce  d61ai  fat  la  fuiie  du 
vaisseau. 

JI,-^Mesure8  prises  pour  pour suivre  V Alabama, 

15.  Denx  jonrs  apr^  que  (a  fuite  da  vaisseau  fut  connne,  les  oommissaires  des  donanes 
donndrent  le  premier  ordre  de  le  poursaivre,  le  31  juiUet  166^,  d'abord  aax  ooUeotears 
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pursue  her,  to  the  collectors  at  Liverpool  and  Cork  iu  the  first  place, 
desiring  them  to  seize  her  if  she  should  touch  at  either  of  those  ports. 

On  the  1st  August  the  same  order  was  sent  to  the  collectors  at  Beau- 
maris and  HolyJwad, 

On  the  2d  August  this  order  was  also  sent  to  the  governor  of  the  Ba- 
hamas, for  the  port  of  Nassau ;  no  communications  or  instructions  were 
sent  to  any  other  British  ports  or  colonies ;  no  ships  were  dispatched  in 
pursuit  into  neighboring  British  waters. 

On  the  night  of  the  30th-31at,  two  days  after  her  escape  from  Liver- 
pool, the  vessel  was  still  in  British  waters,  off*  Moelfra  and  Anglesey. 
The  pursuit  of  the  200  in  these  waters  took  place  too  late. 

IIL — The  Hercules  irings  her  a  crew. 

16.  The  tug  Hercules,  which  brought  back  to  Liverpool  the  Messrs. 
Laird  and  their  ladies,  who  had  accompanied  the  290,  took  on  board  at 
the  latter  port  a  certain  number  of  sailors  intended  for  the  290.  The 
collector  being  informed  of  this  fact  by  a  letter  from  Dudley,  dated  July 
30,  1862,  caused  the  Hercules  to  be  searched. 

The  officer  charged  with  the  execution  of  this  oi*der  reported,  *'  that 
there  were  on  board  a  certain  number  of  men  who  admitted  that  they 
formed  part  of  the  crew,  and  were  about  to  join  the  gun-boat.^ 

In  spite  of  this,  the  collector  did  not  arrest  the  Hercules. 

Although  he  had  been  ordered  to  seize  the  290,  he  did  not  even  cause 
the  Hercules  to  be  followed. 

He  wrote  about  her  to  London  by  post  instead  of  telegraphing. 

He  did  not  receive  from  London  any  instructions  with  regard  to  the 
enlistment ;  he  was  only  desired  to  find  out  if  there  were  powder  and 
guns  on  board. 

The  captain  of  the  Hercules  himself  acknowledged,  on  the,  1st  of 
August,  that  he  had  "  taken  off  from  twenty-five  to  thirty  men  who,  as 
he  believed,  were  about  to  form  part  of  the  crew  of  the  290.^' 

de  Liverpool  et  de  Cork,  leur  iutimant  de  saisir  le  navire,  s'il  venait  h  aborder  k  Tun  de 
ces  ports. 

Le  1^*^  aoftt,  le  mfime  ordre  fiit  donn<S  aux  collecteurs  de  Beanroaris  et  de  Holyhead. 

Le  2  aofit,  cet  ordre  fut  aussi  envoy<5  au  gouvemenr  des  lies  Bahamas,  pour  le  port  de 
Nassau ;  il  n'y  eut  point  de  commuDications  faites,  ni  d'instructions  envoy^es  h  d'antres 
port«  et  colouies  britanuiques ;  11  n'y  eut  point  de  vaisseaox  envoyds  k  la  poursuite 
dans  les  eaux  britauuiques  voisiues. 

Dans  la  nuit  du  30  au  31,  deux  jours  apr^s  sa  fuite  de  Liverpool,  le  vaisseau  ^tait  en- 
core dans  les  eaux  britanniques  de  Moelfra  et  d* Anglesey.  La  poursuite  da  "290  "  dans 
ces  eaux  eut  lieu  trop  t^rd. 

III. — VHercule  amhie  un  iquipage. 

16.  Le  reraorqueur  THercule,  qui  ramena  h  Liverpool  MM.  Laird,  constructenrs  de 
savires,  et  leurs  dames,  qui  avaient  accompagn6  le  **290,"  embarqua  dans  ce  dernier 
port  un  certain  nombre  de  matelots  destiuds  au  "  290."  Le  collecteur,  instruit  de  ce 
fait  par  une  lettre  de  Dudley  du  30  juillet  1862,  fit  examiner  le  navire  THercule. 

L'officier  charg<S  de  Texdcution  de  cet  ordre  rapporta  "  qu'il  y  avait  h  bord  un  certain 
nombre  de  personnes  qui  admirent  qu'eUes  faisaient  partie  de  Tdquipage  et  qu'elles 
allaieut  rejoiudre  la  canonni^re." 

Malgr6  cela,  le  collecteur  n'arr^ta  point  THercule. 

Lui,  qui  avait  Tordre  de  saisir  le  "  290,"  ne  fit  pas  mdmo  suivre  niercule. 

II  en  dcrivit  k  Loudres  par  la  poste,  au  lieu  de  t61<^graphior. 

II  ne  reynt  non  plus  de  Londres  aucun  ordre  relatif  k  Venrdlement ;  on  le  chargea 
seulement  de  s'informer  sMl  y  avait  k  bord  de  la  poudre  et  des  canons. 

Le  patron  de  PHercule  reconnut  lui-m6me,le  1"  aoilt,  ** avoir  emmend  vingt-oinq  h 
treute  hommes,  qui,  h  ce  qu'il  croyait,  devaient  faire  partie  de  P<Squipage  du  **  290."' 
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The  290  left  Moelfra  Bay  with  a  crew  of  about  eighty  men,  aud  arrived 
on  the  10th  of  August  off  the  coast  of  Terceira. 

IV. — The  Agrippina  and  Bahama  iring  arms  and  coal. 

17.  The  Agrippina,  Captain  Quinn,  arrived  at  Terceira,  from  London, 
on  the  18th  of  August,  1862,  having  on  board  coal,  guns,  and  ammuni- 
tion for  the  290. 

The  Bahama,  the  same  vessel  which  was  to  have  taken  her  armament 
to  the  Florida,  next  arrived  from  Liverpool  on  the  20th  of  the  same 
month,  with  Semmes  and  other  officers  of  the  Sumter  on  board  for  the 
290,  and  also  guns  and  ammunition,  which  had  been  regularly  cleared 
at  the  custom-house  at  Liverpool. 

The  transshipment  of  coal,  guns,  and  ammunition  to  the  290  took  place 
from  the  20th  to  the  23d. 

On  Sunday,  August  24, 1862,  the  290  hoisted  the  insurgent  flag,  and 
took  the  name  of  the  Alabama. 

Bullock  and  others  returned  on  board  of  the  Bahama. 

V. — Cruise  and  eventual  fate  of  the  Alabama. 

18.  She  left  Terceira  for  the  West  Indies.  At  Martinique  the  Agrip- 
pina supplied  her  afresh  with  coal.  In  the  Gulf  of  Mexico  she  destroyed 
some  vessels  of  the  United  States  merchant  navy  aud  the  war-steamer 
Hatteras. 

On  the  18th  January,  1863,  she  arrived  at  Jamaica,  landed  her  pris- 
oners, made  repairs,  and  shipped  stores.  Three  British  men-of-war 
were  in  port,  but  no  order  appears  ever  to  have  arrived  from  London  for 
the  arrest  of  the  vessel. 

She  left  Jamaica  on  the  25th  January  for  the  coast  of  Brazil;  at 
Bahia  she  fell  in  with  the  Georgia.    Thence  she  sailed  for  the  Cape  ot 

Le  "290*'  qnitta  la  baie  de  Moelfra  avec  un  Equipage  d'environ  quatre-viogts  botnineSy 
et  arriva  le  10  aodt  sur  lea  cdtes  d^  Terceira. 

I 
IV. — L* Agrippina  et  le  Bahama  am^nent  des  armes  et  du  charhon, 

L'Agrippine,  capitaine  Quinn,  arriva,  le  18  aoM  1862,  de  Londres  k  Terceira,  ayant 
k  bord  da  charboi^,  des  cauons  et  des  munitions  pour  le  *'  290.'^ 

Le  Babama,  le  ro^me  vaisseau  qui  d'evait  avoir  meu6  rarmement  an  Florida,  vint 
ensuite  de  Liverpool,  le  20  du  m^me  mois,  ayant  h  bord  St^mmes  et  d'autres  ofticiers 
da  Sumter  pour  le  **290,"  ainsi  que  des  canons  et  des  munitions,  qui  avaient  6t6 
i^gulier^ment  acquitt^s  en  douane  k  Liverpool. 

Le  transbordement  du  cbarbon,  des  canons  et  des  munitions  sur  le  '^  290  "  eut  lieu  du 
20  aa23. 

Dimancbe,  le  24  aoftt  1862,  le  "  290 ''  arbora  le  paviUon  des  insurgds  et  prit  le  nom  de 
I'Alabama. 

BuUock  et  d'autres  revinrent  h  bord  du  Bahama. 

V. — Croisihe  et  sort  final  de  V Alabama. 

18.  n  partit  de  Terceira  pour  les  Indes  Occidentales.  A  la  Martinique,  TAgrippine 
lai  foumit  de  nouveau  du  cbarbon.  Dans  le  Grolfe  du  Mexique,  il  d^truisit  des  vais- 
seanx  de  la  marine  marcbande  des  £tats-Unis  et  le  vapeur  de  ^erre  le  Hatteras. 

Le  18  Janvier  1863,  il  arriva  k  la  Jamuique,  y  d^posa  ses  pnsonniers,  iit  ses  repara- 
tions et  embarqua  des  provisions.  Trois  vaisseaux  de  guerre  britanniques  6taient 
presents ;  mais  11  ne  paralt  pas  qu'il  soit  jamais  vena  de  Londres  I'ordre  d'arrdter  le 
navire. 

II  quitta  la  Jamaique  le  25  Janvier  pour  se  rendre  sur  les  c6tes  du  Br^il ;  h  Babia 
11  recontra  le  Georgia.  De  1^  il  fit  voile  pour  le  Cap  de  Bonne  Esperance,  et  le  23  juiUet 
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Good  Hope,  and  on  the  23d  of  Jaly  entered  the  harbor  of  Table  Bay. 
The  circumstance  which  arose  on  the  voyage  in  connection  with  the 
Tuscaloosa  will  be  mentioned  further  on,  under  No.  VI. 

She  left  Table  Bay  for  the  East  Indies,  and,  on  the  23d  December, 
18G3,  she  anchored  at  Singapore,  where  she  coaled.  On  the  20th  March, 
1864,  she  returned  to  Capetown,  where  she  also  coaled.  She  left  this 
port  on  the  25th  March,  and  anchored  at  Cherbourg  on  the  11th  Jnne, 
1864. 

It  was  on  leaving  this  port,  on  the  19th  Jnne,  that  she  was  sunk  by 
the  United  States  man-of-war  Eearsarge. 

Part  of  the  officers  and  crew  were  saved  by  the  English  yacht  Deer- 
hound,  which  happened  to  be  in  the  neighborhood. 

VI.— T^  tender  Tuscaloosa. 

19.  While  on  her  way  from  the  coast  of  Brazil  to  the  Cape  of  Good 
Hope,  the  Alabama  captured  the  Conrad,  a  United  States  merchant- 
vessel,  of  Philadelphia,  bonnd  from  Buenos  Ayres  to  New  York  with  a 
cargo  of  wool. 

This  vessel  was  brought  to  Capetown  under  the  name  of  the  Tusca- 
loosa, it  being  announced  that  she  was  commissioned  as  a  cruiser. 

This  mere  declaration  was  accepted,  and,  on  the  departure  of  the 
principal  vessel  for  the  Indian  Ocean,  Semmes  dispatched  the  Tusca- 
loosa to  cruise  off  the  coast  of  Brazil. 

On  her  return  to  Capetown,  the  vessel  was  seized  by  the  governor,  and 
detained  till  the  end  of  the  war. 

(B.)— CONSIDEBATIONS. 

With  regard  to  the  Alabama,  Great  Britain  did  hot  fulfill  the  obliga- 
tions incumbent  on  her  by  virtue  of  the  three  rules  of  the  treaty  of 
Washington. 

il  eDtra  aa  port  de  Table  Bay.  Le  cas  qui  se  pr^senta  en  voyage  aveo  le  Tuscaloosa 
sera  ddc^it  plus  loin,  sous  lo  N**  VI. 

De  cet  ondroit  il  partit  pour  les  Indes  Orientales,  et  le  23  d^cembre  1863,  11  jeta  Tan- 
cre  h  Singapore,  oti  il  fit  du  cbarbon.  Le  20  mars  18(34, 11  revint  ^  la  Ville  dn  Cap, 
(Cape  Town,)  oti  11  se  repourvut  ^galement  de  cbarbon.  Quitta  ce  port  le  25  mars,  et 
jeta  Tancre  k  Cberbourg  le  11  juin  1864. 

Cefut  d  8a  sortie  de  ceport,  le  19  juin,  qu'il  fut  oouU  d  fond  par  le  vdisseau  de  guerre  des 
£iai8-Uni8  le  Kearsarge, 

Une  partie  des  ofiieiers  et  de  r<5quipage  fureot  sauv^  par  le  yacht  anglais  le  Deer- 
hound,  qui  se  trouvait  dans  ces  parages. 

VI. — Le  tender  Tuscaloosa, 

19.  En  rente  depnis  les  c6tes  dn  Br^sil  an  Cap  de  Bonne  Esp^rance,  TAlabama  captnra 
le  Conrad,  navire  de  commerce  des  I^tats-Unis,  de  Philadelphie,  se  rendaut  de  Buenos 
Ayres  ^  New  York  avec  une  cargaison  de  laine. 

On  amena  ce  navire  k  la  Ville  du  Cap  (Cape  Town,)  sous  le  nom  de  Tuscaloosa,  et  en 
annon^aut  qu'il  <5tait  commissiound  comme  croiseur. 

Cette  simple  declaration  fut  accept<$e,  et  an  ddpart  dn  vaissean  principal  pour  I'oo^an 
Indien,  Semmes  envoya  le  Tuscaloosa  croiser  sur  les  cOtes  du  Brdsil. 

A  son  re  tour  ^  la  Ville  du  Cap,  le  yaisseau  fut  saisi  par  le  gouvemeur  et  retenu  jus- 
qu'&  la  fin  de  la  guerre. 

(B. )— CONSn>6RANT8. 

Ponr  oe  qni  conceme  TAlabama,  la  Grandc-Breta||^e  n'a  pas  rempli  les  obligations 
qui  lui  incombaieut  en  vertu  des  trois  regies  du  traitd  de  Washington..  ^ 
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I. — With  regard  to  the  building  and  escape  of  the  vessel. 

(a.)  It  is  beyond  doubt  that  the  Alabama  was  fitted  out  in  British 
ports  as  a  vessel  of  war  of  the  insurgent  States. 

(b.)  The  example  of  the  Oreto  made  it  the  duty  of  the  British  authori- 
ties to  be  on  their  guard  against  acts  of  this  kind. 

(c.)  They  nevertheless  did  not  in  any  way  take  the  initiative,  on  the 
representations  of  Dudley  and  Adams,  with  a  view  of  inquiring  into  the 
true  state  of  affairs,  although  they  had  given  an  assurance  that  the 
authorities  should  take  the  matter  up. 

(d.)  After  sufficient  evidence  had  been  furnished,  the  examination  of 
it  was  so  proci'astinated,  and  the  measures  taken  to  arrest  the  vessel 
were  so  defective,  that  she  was  enabled  to  escapd  just  before  the  order 
for  her  seizure  was  given. 

IL7— TTiYA  regard  to  the  measures  taken  for  her  pursuit. 

(a.)  The  orders  to  pursue  and  arrest  the  vessel  were  not  given  until 
forty-eight  hours  afterward,  and  were  only  sent  to  a  few  ports  close  at 
hand. 

(6.)  Xo  instructions  were  sent  to  the  other  ports  of  Great  Britain  or 
to  those  beyond  the  seas,  except  to  that  of  Nassau. 

(c.)  No  vessels,  even,  were  sent  in  pursuit  into  the  neighboring  Eng- 
lish waters. 

111. — With  regard  to  judicial  proceedings  on  account  of  the  enlistment  of  a 
crew  J  and  of  the  armament  of  the  vessel. 

(a.)  There  were  no  more  proceedings  instituted  against  those  persons 
wno  had  enlisted  the  crew  of  the  Alabama,  or  those  who  had  conveyed 
her  armament  on  board,  than  against  those  who  had  ordered  or  those 
who  had  built  her. 

I. — A  V^ard  de  la  oonstrucHon  et  de  lafuite  du  vaisseau. 

a)  n  e8t  hors  de  doate  qne  TAIabama  a  ^t^  pr6par6  comme  vaisseaa  de  gaerre  des 
^tata  iDsarg^  dans  des  ports  britanniques. 

5)  Les  pi^c<5deuts  de  I'Oreto  faisaient  ub  devoir  anx  autorit^  britanniqaes  d'etre 
snr  lenrs  gardes  vis-^-vis  de  faits  de  ce  genre. 

c)  X  la  suite  des  d^nonciations  de  Dudley  et  d' Adams,  eUes  ne  prirent  poartant  pas 
la  moindre  initiative  en  vue  de  s'enqn^rir  du  veritable  ^tat  des  choscs,  malgr6  qu'elles 
enssent  donn6  Passnrance  que  les  autoriti^  prendraient  la  chose  en  mains. 

d)  Apr^s  que  Ton  eut  fourni  des  preuves  suflasantes,  I'examen  de  celles-ci  fut  telle- 
ment  retard<S  et  les  mesures  prises  pour  faire  arrdter  le  vaissean  furent  si  d6fectueu8e8, 
que  le  navire  put  s'^bapper  immediatement  avant  que  Ton  eUt  donn^  Tocdre  de  le 
saisir. 

,    II. — A  Vigard  d€8  mesures  prises  pour  le  faire  paursuivre, 

a)  Les  ordres  de  poorsnivre  et  d'arrdter  le  vaissean  apr^  sa  fuite  ne  furent  donn6s 
que  quarante-hnit  heures  plus  tard,  et  ne  furent  adress^s  qu'^  quelques  ports  rapprooh^. 

h)  n  ne  fut  douB^  ancune  instruction  aux  autres  ports  de  la  Grande  Bretagne  ni  k 
cenx  d'outre-mer,  excepts  ^  ceux  de  Nassau. 

c)  n  n'y  eut  pas  mdme  de  vaisseaux  envoys  k  la  poursuite  dans  les  eaux  anglaises 
dn  voisinage. 

m. — A  V6gard  de  poursuites  judiciaires  d  cattse  de  Venr6lement  d'un  Equipage  et  de  Var- 

mement, 

a)  n  n'y  cut  pas  pins  d'enqndte  institute  contre  ceux  qui  avaient  enr61^  V^qnipage 
de  r  Alabama  et  cenx  qui  lui  avaient  amen^  son  armement,  que  contre  ceux  qui  Tavaient 
command^  et  cenx  qui  Tavaient  construit. 
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(&.)  The  disciplinary  penalties  inflicted  on  some  seamen  of  the  Ala- 
bama on  their  return  to  England  cannot  be  looked  upon  as  a  serious 
prosecution. 

IV. —  With  regard  to  the  free  admission  to  British  ports  subsequently 

allowed  to  this  vessel 

(a.)  The  fact  that  the  vessel  was  armed  within  English  jurisdiction, 
and  in  (jontraveution  of  neutrality,  was  established  by  the  order  for  her 
seizure  issued  by  the  British  authorities. 

(6.)  The  same  is  true  with  regard  to  the  illegal  and  fraudulent  depart- 
ure of  the  vessel  from  the  port  of  Liverpool. 

(c.)  The  cognizance*  and  complicity  of  the  insurgent  government, 
which  had  commissioned  the  vessel,  as  also  of  the  agents  of  that  gov- 
ernment at  Liverpool,  and  of  the  officers  who  commanded  her,  had  like- 
wise been  established. 

((?.)  Not  only,  therefore,  had  the  British  authorities  the  right,  but  it 
was  also  their  duty,  to  seize  this  vessel,  in  whatever  British  port  she 
might  be  found. 

(e.)  The  British  government  even  admitted  this  right  and  this  duty 
so  far  as  the  port  of  Nassau  is  concerned. 

V. — The  following  objections  are  not  valid: 

(a.)  That  the  arming  and  equipping  of  the  vessel  did  not  take  place 
within  British  jurisdiction,  but  only  in  waters  lying  beyond  that  juris- 
diction. 

By  the  first  rule,  and  according  to  the  natural  interpretation  of  the 
obligations  of  the  law  of  nations,  even  a  partial  equipment  for  warlike 
purposes  is  not  allowable.  This  is,  moreover,  admitted  by  the  English 
law-officers  of  the  Crown  in  their  report  of  July  29, 1862.  It  is  further 
established  that  even  the  armament  and  the  original  equipment  of  the 
Alabama  were  prepared  within  British  jurisdiction,  and  shipped  from 

6)  On  ne  consid^re  point  comme  enqu^te  sdrieuse  lee  peines  disciplinaires  pronon- 
c6ea  centre  quelques  matelote  de  T Alabama,  revenus  en  Angle terre.. 

IV.— J  V6gard  de  la  lihre  admission  dans  des  ports  hritanniques  stibsSquemment  accordie  h  ct 

navire, 

a)  L'armement  da  vaisseau  dans  la  juridiction  de  TAngleterre,  et  contrairement  ^  la 
neutrality  ,<^tait  constats  par  TarrSt  de  saisie  rendu  par  les  autorit^s  britauniques. 

6)  U  en  ^tait  de  m6me  de  la  sortie  ill^gale  et  frauduleuse  du  navire  du  port  de 
Liverpool. 

c)  L'on  avait  aussi  constats  la  connaissance  et  la  oomplicit^  du  gouvemement  des 
insurg^s/qni  avait  commissionnd  le  vaisseau,  et  respectivement  des  agents  de  ce  gou- 
vemement h  Liverpool  et  des  officiers  qui  commandaient  le  navire. 

d)  Les  autorit^s  britauniques  avaient  done,  non-seulement  le  droit,  ^ais  encore  le 
devoir,  de  saisir  ce  vaisseau,  dans  quelque  port  britanniqne  qu'on  le  reucontr^t. 

e)  Le  gouverneniont  britonnique  a  mdme  reconnu  oe  droit  et  ce  devoir  pour  ce  qui 
concerne  le  port  de  Nassau. 

Y.—Les  ohjections  suivantes  ne  sontpas  fondf^, 

a)  Que  Varmement  et  r<5quipement  du  vaisseau  n*ont  pas  eu  lieu  dans  la  juridic- 
tion britannique,  mais  seulement  dans  des  eaux  8itu<$es  en  dehors  de  cette  juridiction. 

D'apr^s  la  r^gle  1,  et  selon  une  interpretation  naturelle  des  obligations  du  droit  des 
gens,  une  preparation,  ni6me  partielle,  h  des  buts  de  guerre  n*est  pas  admissible;  c'est 
ce  que,  du  reste,  les  jurisoonsultes  de  la  couronne  en  Angleterre  out  reconnu  eux- 
mdmes  dans  leur  prdavis  du  29  juillet  1862;  en  outre,  il  est  constate  que  mdme 
Tarmement  et  le  premier  equipement  de  TAlabama  furent  prepares  dans  la  juridic- 
tion britannique  et  partireut  de  port«  britauniques ;  une  division  des  circonstances 
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British  ports.  A  division  of  the  circnmstances  attending  an  offense 
does  not,  in  itself,  do  away  with  the  offense,  more  especially  when  the 
same  cognizance  and  criminal  purpose  attach  to  all  the  persons  con- 
cerned. 

(6.)  That  the  vessel  having  been  commissioned  for  the  insurgent 
States,  her  seizure  Within  British  jurisdiction  was  not  allowable.  This 
objection  is  refuted  bj-  the  fourth  general  rule  of  law  laid  down  at  the 
beginning  of  this  draught. 

(c.)  That  Great  Britain  cannot  be  held  responsible  for  the  negligence 
of  which  subordinate  officials  may  have  been  guilty  in  the  pursuit  of 
the  vessel,  for  indiscretions  which  may  have  been  committed  by  some 
unknown  subordinate  with  regard  to  her  impending  seizure,  &c.  Taken 
by  itself,  an  act  of  imprudence  or  negligence  on  the  part  of  subordinate 
authorities  or  officials  does  not,  it  is  true,  necessarily  entail  responsi- 
bility for  the  extreme  consequences  of  such  act;  but  when  a  series  of 
acts  of  neglect  are  in  question,  each  of  the  acts  in  that  case  becomes 
of  importance. 

{d.)  That  the  United  States  were  themselves  guilty  of  negligence — 

In  having  furnished  incomplete  and  tardy  evidence  through  their 
agents. 

This  objection  is  refuted  by  the  fifth  general  rule  of  law  laid  down 
above. 

By  the  inaction  of  the  vessel-of-war  Tuscarora,in  the  waters  of  Liver- 
pool. 

Even  if  this  fact  were  established,  it  would  be  no  excuse  for  acts  ot 
negligence  on  the  part  of  the  British  authorities. 

IV. — THE  SHENANDOAH. 

(A.)— Facts. 

I. — What  took  place  from  the  time  of  her  departure  to  that  of  Iter  armament 
and  equipment  in  the  waters  of  Madeira. 

1.  This  vessel  was  originally  the  Sea  King,  a  merchant- vessel  belong- 

du  ddlit  n'invalident  pas  ce  d^lit  en  lui-mfime,  surtout  lorsqu'on  recontre,  chez  toutes 
lea  personncs  int6reas<Ses,  la  iu6me  conDaissance  et  la  m6rne  intontiou  crimiuoUe. 

h)  Qae  le  vaisseau  ayaiit  €i6  commissioHnd  pour  les  ^tats  iDsur^<5s,  uiio  saisie  de 
ce  vaiHseau  dans  la  juridictioD  auglaise  n'^tait  plus  admissible;  cetto  objection  est 
r^fut^e  par  la  r^gle  ff<^n<^rale  de  droit  No.  4,  pos^e  an  commencement  de  ce  projet. 

c)  Que  la  Grande  Bretagne  ne  peut  6tre  responsable  pour  des  negligences  qui  ont 
pu  se  pr^enter  de  la  part  d'employ<Ss  subalternes  dans  la  poursuite  du  vaisseau,  pour 
rindiscr^^tion  qui  a  pu  se  commettre  par  un  subalterne  inconuu,  coucernant  la  saisie 
imrainente,  &c.;  pris  isol<Sment,  un  acte  d'imprudence  on  de  ndgligenco  de  la  part 
d'antorit<^  et  d^employ^s  subalternes  n'entralne  pas  n^cessairement,  il  est  vrai,  la 
responsabilit^  pour  les  consequences  extremes  de  cet  acte ;  mais  lorsqu'il  s'agit  d*une 
s^rie  de  negligences,  cbacnn  des  faits  prend  alors  de  I'importance. 

d)  Que  les  Etats-IJnis  se  sont  eux-mfimes  rendus  coupables  de  negligence — 

En  fonmissant  defectueusenient  et  trop  tard  des  preuves  par  le  moyen  de  lenrs 
agents.  Cette  objection  est  refutee  par  la  r^gle  gdnerale  de  droit,  No.  5,  posee  plus 
haut — 

Par  la  condnite  pen  active  dy  vaisseau  de  guerre  le  Toscarora  dans  les  eanx  de  Li- 
verpooL  Quand  mdme  il  serait  etabli,  ce  fait  ne  serait  pas  une  excuse  pour  les  actes  de 
negligence  des  autorites  britanniques. 

LE   SHENANDOAH. 

(A.)— Fatts. 

I. — Ce  qui  se  pasBa  depuis  8on  depart  jusqu^d  son  armemmt  et  ^uipement  dans  les  eaux  de 

Madkre, 

1.  Ce  navire  ^tait  originairement  le  Sea  King,  vaisseau  marohand  appartenant  d.  one 
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ing  to  a  firm  in  Bombay ;  she  was  employed  in  the  East  India  trade, 
and  was  built  at  Glasgow,  in  1863.  She  was  a  long,  rakish 
shen-ndch.  ^q^^i  of  1,700  tous,  wlth  engiucs  of  220  horse-power,  (Rob- 
ertson  &  Co.,  who  sold  her,  say  only  150  horse-power,  and  not  220,)  mak- 
ing ten  knots  an  hour ;  she  had  made  three  hundred  and  twenty  miles  in 
twenty-four  hours;  and  was  built  by  celebrated  ship-builders  on  the 
Clyde.     .  • 

2.  She  left  in  ]!Tovember,  1863,  for  INTe w  Zealand  and  for  the  China  seas, 
and  returned  to  London  with  a  cargo  of  tea.  Before  her  voyage  to 
New  Zealand,  Dudley  saw  her  at  Glasgow,  and  pointed  her  out  to  his 
superiors  as  a  steamer  likely  to  be  intended  for  a  privateer. 

3.  On  the  20th  September,  1864,  she  was  sold  in  London  to  Richard 
Wright,  of  Liverpool,  a  British  subject,  and  father-in-law  to  Prioleau, 
head  partner  of  Fraser,  Trenholm  &  Co.  The  sale  was  registered  the 
same  day. 

4.  On  the  7th  October,  1864,  Wright  gave  a  power  of  attorney  to  a 
man  named  Corbett,  a  British  subject,  (who  was  implicated  in  matters 
connected  with  vessels  running  the  blockade,)  enabling  him  to  sell  the 
vessel  whenever  he  could  within  six  months,  at  a  minimum  price  of 
£45,000  sterling. 

5.  On  the  8th  October,  1864,  she  cleared  for  Bombay ;  left  London 
with  a  crew  of  forty-seven  men,  having  first  taken  in  coal  and  provis- 
ions for  twelve  months.  She  had  on  board  two  18-pounder  guns  on 
carriages,  (12-pounder8,  according  to  the  British  Counter  Case,  p.  103.) 
The  same  night  the  southern  agent  at  Liverpool  was  informed  of  her 
departure,  by  telegraph. 

6.  On  the  8th  October,  1864,  the  very  same  night,  the  Laurel,  screw- 
steamer,  nearly  new,  and  of  first-class  make,  left  Liverpool  with  ab^ut 
twenty  citizens  of  the  Southern  States  on  board,  and  some  cases  marked 
"  machinery,"  which  contained  guns  and  gun-carriages,  such  as  are  used 
on  board  ships  of  war.  The  Laurel  and  the  Sea  King  had  arranged 
to  meet  in  the  bay  of  Funchal,  in  the  island  of  Madeira. 

maison  de  Bombay;  il  ^tait  employ^  dans  le  commerce  des  Indes  Orientales  et  avalt 
^t^  constrnit  k  Glasgow,  en  1B63.  C^^tait  nn  vaissean  long,  k  mature  inclinde,  d^ane 
capacity  de  1,790  touueaux,  avec  machines  anxiliaires  de  5i20  cbevaux,  (Robertson  et 
C'^',  vendenrs,  disont  seulement  150  cbevaux,  et  uon  2'20,)  faisaut  dix  noeuds  a  I'heure; 
il  avait  fait  320  milles  en  vingt-quatre  beures ;  il  avait  6t6  construit  par  de  c^liibrea 
constructours  des  bords  de  la  Clyde. 

2.  II  partit,  en  novembro  1863,  pour  la  Nou  velo-Z61ande  et  pour  les  mere  de  la  Chine 
et  revint  k  Londres  avec  uue  cargaison  de  th^.  Avant  son  voyage  k  la  Nouvelle-Z6- 
lande,  Dudley  le  vlt  h  Glasgow  et  le  signala  k  sea  sup^rieurs  comme  uu  steamer  pro- 
bablement  destine  k  faire  la  course. 

3.  Le  20  septembre  1864,  il  fut  vendn  k  Londres,  k  Richard  Wright  de  Liverpool, 
sujet  anglais  et  beau-pt>re  de  Prioleau,  ce  dernier  le  principal  associ^  de  Fraser,  Tren- 
holm et  C'«.    La  vente  fut  enregistrde  le  m6me  jour. 

4.  Le  7  octobre  1864,  Wright  donna  procuration  k  un  nommd  Corbett,  sujet  anglais, 
(impliquiS  dans  des  faits  relatifs  k  des  vaisseaux  qui  for9aient  le  blocus,)  de  veudre  le 
uavire  quand  il  le  pourrait,  dans  le  d^lai  de  six  mois  au  prix  minimum  de  45,000  livres 
sterling. 

5.  Le  8  octobre  1864,  il  s'acquitta  en  donane  pour  Bombay,  partit  de  Londres  avec 
quarante-sept  hommes  d'<Squipage,  apr^s  avoir  auparaVant  embarqu^  du  charbon  et 
des  provisions  pour  douze  mois.  11  avait  k  bord  deux  canons  mont6s,  de  18  livres,  (de  lli 
livres,  d'apr^s  le  contre-m^moire  britannique,  p.  103.)  Le  m6me  soir,  le  ddpart  en  fut 
aunouc6  par  t<Sl^.graphe  k  Targent  du  sud  k  Liverpool. 

6i  Le  8  octobre  1864,  le  meme  soir  encore,  le  Laurel,  vapenr  k  bailee,  presque  neuf 
et  supdrieuremcut  coustruit,  partit  de  Liverpool,  eniportant  une  vingtaine  de  citoyens 
des  ^tats  du  sud  et  des  caisses,  d6sign6es  comme  '*macbines,'ne8quellescontenaieut 
des  canons  et  des  affilts,  tels  que  ceux  employes  k  bord  des  vaisseaux  de  guerre.  Le 
Laurel  et  le  Sea  King  s'^taient  donn^  i:eudez-vous  dans  la  bale  de  Funchal,  lie  de 
Mad^re.  1qIp 
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7.  On  the  19th  of  October  the  Sea  King  arrived  off  Fanchal ;  the  Laurel 
had  preceded  her  by  two  days.  The  two  ships  met  and  effected  the 
transshipment  of  the  cannon,  &c.,  (six  large  guns,  two  small,  carriages, 
munitions,  powder,  muskets,  &c.;)  for  this,  thirty-six  hours  sufficed. 
Corbett  then  came  forward,  announced  the  sale  of  the  Sea  King,  and 
tried  to  induce  the  crew  to  remain.  Out  of  eighty  sailors,  however, 
only  twenty-three  regained.  The  officers  and  men  retained  in  the  Sea 
King  numbered  in  all  forty-two,  and  hardly  formed  half  her  proper 
complement,  which  forced  her  to  use  her  engines. 

She  took  the  name  of  the  Shenandoah,  and  continued  on^her  way 
under  the  insurgent  flag. 

n. — Steps  taken  by  the  English  consul  at  Teneriffe^  and  their  result. 

8.  On  the  12th  of  November,  1864,  Lord  Eussell  received  from  the 
English  consul,  at  Teneriffe,  a  detailed  report,  dated  October  30,  of 
what  had  tak^n  place  in  the  waters  of  Madeira. 

The  consul  also  sent  Corbett,  captain  of  the  Sea  King,  as  a  prisoner 
to  England.  Among  other  things  the  report  of  the  English  consul 
says  the  Laurel  arrived  at  Teneriffe  on  the  21st  October  for  the  purpose 
of  coaling;  the  master,  Eamsay,  came  before  the  consul  and  expressed 
a  desire  to  land  forty-three  passengers  who  wished  to  return  to  England 
by  the  first  opportunity )  they  were  from  the  British  steamer  Sea  King, 
of  Loudon,  which  had  been  wrecked  near  the  Desertas  Islands. 

On  the  23d  October  the  Laurel  proceeded  on  her  voyage.  The  master 
of  the  Sea  King,  however,  did  not  come  forward  to  make  the  usual 
declarations  and  to  ask  for  assistance;  the  inquiries  made  by  the  consul 
proved  that  the  Sea  King  had  not  been  wrecked  at  all,  but  that  she  had 
been  already  sold  in  London,  and  was  to  be  handed  over  on  the  high 
seas. 

The  consul  took  the  depositions  on  oath  of  four  sailors  who  had  been 
landed.  In  these  depositions  it  was  stated  that  the  Laurel  had  left 
Liverpool  bound  for  Nassau ;  that  she  had  taken  on  board  twenty-six 

7.  Le  19  octobre,  le  Sea  King  arriva  devant  Funchal;  le  Laurel  I'y  avait  pr6c6d6.de 
deux  jours.    Les  deux  vaisseaux  se  r6joigneDt  et  effectuent  le  transbordement  des 

•  canons  et  des  accessoires,  (six  grandes  pieces,  deux  petites,  affClts,  munitions,  poudre, 
fusils,  &c. ;)  il  suffit  pour  cela  de  trente-six  heures.  Corbett  alors  se  pr6senta,  annou^a 
la  vente  du  Sea  King  et  cheixiha  ^  engager  r6quipage  h  rester.  De  quatre-vingts 
matelots,  il  n'en  resta  cependant  que  vingt-trois.  Les  officiers  et  les  hommes  que  lo 
Bea  King  retint  comptaient  en  tout  quaraute-deux,  et  ne  formaient  gu6re  que  la  moiti6 
de  ce  qu^il  lui  fallait,  ce  qui  Tobligea  h  se  servir  de  ses  machines. 
II  prit  le  nom  de  Shenandoah,  et  continua  sa  route  sous  le  pavilion  des  iu8urg68. 

II. — D-marches  du  consul  anglaU  it  Tin^riffe^  et  leun  mites, 

8.  Le  12  noverabre  1864,  Lord  Knssell  re^ut  du  consul  anglais  k  T6n6riffe  un 
rapport  d6taiI16,  dat6  du  30  octobre,  sur  ce  qui  s'6tait  pass6  dans  les  eaux  de  Mad^re. 

Le  consul  envoyait  6galement  Corbett,  capitaine  da  Sea  King,  prisonnier  en 
Angleterre.  Le  rapport  du  consul  anglais  dit  entr'autres:  Le  Laurel  arriva  le21 
octobre  au  port  de  T6u6riffe  pour  faire  da  charbon ;  le  patron  Ramsey  se  pr68eiita 
au  consulat  et  exprima  le  d6sir  de  d6barquer  qaarante-trois  passagers  qui  d^siraient 
retourner  en  Angleterre  par  la  premiere  occasion ;  ils  venaient  du  steamer  britannique 
le  Sea  King,  de  Londres,  qui  avait  fait  naufrage  aupr^  des  lies  Desertas. 

Le  23  octobre,  le  Laurel  se  remit  en  voyage.    Cependant  le  patron  du  Sea  King  ne  se 


pleine  mer. 

Le  consul  entendit  les  d6po8ition8  faites  sous  serment  de  qnatre  matelots  que  Ton 
avait  d6barqn6s.  Ces  d6positions  constataieut  que  le  Laurel  6tait  parti  de  Liverpool 
avec  la  destination  de  Nassau;  qu^l  emportait  vingt-six  officiers  et  soixaute-deux 
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officers  and  sixty -two  sailors  iu  addition  to  her  proper  crew,  sixty-fire 
shells,  five  tons  of  cannon-powder,  and  various  other  munitions;  that 
at  Madeira  she  had  taken  in  300  tons  of  coal ;  that  the  transshipment  to 
the  Sea  King  had  been  effected  at  a  point  off  the  Desertas  during  calm 
weather;  that  the  sailors  were  armed  with  cutlasses  and  revolvers; 
that  the  officer  in  comhiand  had  taken  possession  of  the  Sea  King  in 
the  name  of  the  insurgent  States. 

9.  On  the  1st  November,  1864,  the  law-officers  of  the  Crown  gave 
their  opinion  on  the  report  of  the  consul  at  Teneriffe  and  on  the  sending 
ofCorbettas  a  prisoner  to  England.  Among  other  things  they  say, 
"  We  are  not  of  opinion  that  a  vessel  outside  of  British  waters  is  sub- 
ject to  British  jurisdiction  with  regard  to  what  takes  place  on  board 
her.''    (British  Case,  p.  153.) 

10.  Further  inquiries  in  London ;  examination  of  sailors  who  had  re- 
turned. 

11.  December  1,  1854.  Second  report  of  the  law-officers;  in  this 
second  report  the  same  law-officers  declare  that  "  on  more  deliberate 
consideration,  if  the  Sea  King  ought  to  be  deemed  to  have  been  still  a 
British  ship  when  Captain  Corbett  endeavored  to  induce  the  men  on 
board  her  to  accept  the  confederate  service,  the  question  whether  her 
deck  was  not  then  '  a  place  belonging  or  subject  to  Her  Majesty,'  is  a 
serious  question  which  ought  also  to  be  raised  by  the  indictment.  In 
our  former  report  we  stated  that  we  did  not  think  a  British  merchant- 
ship  at  sea  was  inclucled  within  Her  Britannic  Majesty's  dominions,  in 
the  sense  of  the  act ;  but,  in  the  second  clause,  there  are  also  the  other 
and  larger  words  above  noticed,  to  which  we  did  not  then  advert,  and 
which  might  perhaps  receive  a  more  extensive  construction."  (British 
Case,  p.  155.) 

12.  On  the  8th  December,  1864,  Lord  Eussell  communicates  to  Lord 
Lyons  the  report  of  the  consul  at  Teneriffe.  He  adds  that,  on  the  return 
of  the  sailors,  an  inquiry  will  be  instituted,  and  that,  by  the  advice  of 
the  law-officers  of  the  Crown,  a  prosecution  had  already  been  directed 
against  Corbett. 

marins  outre  son  propre  dquipage,  soixante-qinq  obuB,  cinq  tonnes  de  poudre  h  canon, 
ct  diversea  antros  munitions;  qu'il  embarqna  ^  Mad^re  300  tonnes  de  cbarbon  ;  que  le 
transbordemeut  ti  bord  du  Sea  King  s'dtait  fait  sur  nn  point  dee  Desertas  par  une  mer 
calme;  que  les  marins  furout  arm<5s  de  sabres  et  de  revolvers. 
L'officier  commandant  prit  possession  dn  Sea  King  au  noni  des  ^tats  insnrgiSs. 

9.  Le  1"  novembre  1804,  les  jnrisconsultes  de  la  couronne  britannique  donn^rent 
leur  pr^.avis  sur  le  rapport  du  consul  de  T<^n^riffe  et  sur  I'envoi  de  Corbett  comme 
prisonnier  en  Angleterre^  ils  y  disent  entr*antres:  "Nous  ne  sommes  pas  d'avis  qu*un 
vaisseau  bors  de»  euux:  britanniques  est  soumis  h,  la  jurisdiction  britannique  pour  ce 
qui  se  passe  sur  son  tillac/'    (M^moire  anglais,  p.  153.) 

10.  Enqudte  compl<^mentaire  ii  Londres;  audition  de  marins  retoum^. 

11.  Le  1-'  d<5cembre  1864,  deuxi^rae  rapport  des  jnrisconsultes.  Dans  ce  deuxi^me 
rapport  les  mdmes  jnrisconsultes  d^clarent  que  "apr^s  Une  plus  mftre  d<5lib^ration,  si 
le  Sea  King  doit  6tre  consid^r^  comme  ayant  tonjonrs  conserve  la  nationality 
britannique  au  moment  oh.  le  capitaine  Corbett  a  essay^  de  decider  les  hommes  k  son 
bord  h  accepter  le  service  confed^r^,  on  pent  se  demander  si  le  pont  de  ce  navire 
n'^tait  pas  alors  un  lien  dans  la  sm'^tion  on  au  pouvoir  de  sa  M^jest^ ;  et  c'est  une 
question  sdrieuse  que  I'accnsation  ddvra  ^galement  80ule\er.  Dans  notre  pr^c^ent 
rapport,  nous  avons  formnl^  Topinion  qu^n  vaisseau  de  commerce  britanniqne  ne 
rentrait  pas  dans  les  domaines  de  sa  Mf^est6  britannique,  selon  le  sens  de  racte; 
mais  la  denxi^me  clause  renfemie  d'antre  part  des  termes  pins  larges  que  nous  venous 
de  signaler,  que  nous  n'avions  point  alors  en  yue,  et  qui  seraient  peut-dtre  snscoptibles 
de  recevoir  une  interpretation  plus  ^tendue.''    (M6moire  britannique,  p.  155.) 

12.  Le  8  d<Scembre  1804,  Lord  Russell  communique  h  Lord  Lyons  le  rapport  da 
consul  de  T^n^rifle,  et  il  igoute  qu'au  retonr  des  matelots  Ton  entamora  une  enqudte; 
que  sur  le  prdavis  des  jurisconsultes  de  la  couronne  Tenqudte  ^tait  d^j^  entam^e 
coulre  Corbett. 
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13.  Result  of  this  laist  proceeding;  acquittal  of  Corbett  by  the  jur 

IIL— Conduct  of  the  Slienandoah  at  Melbourne. 

14.  Oq  the  25th  January',  1865,  the  Shenandoah  arrived  at  Port 
Philip,  in  the  colony  of  Victoria,  and  anchored  in  Hobson's  Bay. 

Toward  the  middle  of  November,  1864,  the  mail  left  Europe  and 
reached  Melbourne  about  the  middle  of  January,  bringing  the  news  re- 
specting the  Sea  King  and  her  transformation  into  the  Shenandoah. 

15.  On  the  25th  January,  1865,  the  American  consul  protested  against 
the  admission  of  this  vessel  and  demanded  her  seizure  of  the  governor. 
The  law-officers  were  consulted ;  the  governor  answered,  on  the  30th, 
by  a  refusal. 

It  was  decided  on  the  same  day  by  the  council  that  the  captain  of  the 
Shenandoah  should  not  be  asked  for  the  commission  of  his  government. 

16.  February  10.  The  American  consul  to  the  governor;  protest 
against  enlistments. 

February  13.  The  law-officers  find  the  evidence  sufficient. 

February  13.  The  governor  determines  to  await  the  report  of  the 
police  authorities  before  taking  action. 

February  14.  The  chief  commissioner  of  police  reports :  "  Waddell  re- 
fuses to  allow  his  ship  to  be  searched,  saying  that  he  loill  oppose  force  by 
forced 

February  14.  Decision  of  council  to  request  Waddell  to  reconsider  his 
resolution  of  forcible  opposition.  Suspension  of  permission  to  make  re- 
pairs.   Reply  of  Captain  Waddell.    The  order  of  suspension  is  revoked. 

The  law-officers  of  the  Crown,  subsequently  consulted  as  to  the  re- 
fusal of  Captain  Waddell,  stated  to  Lord  Russell  in  their  report  of  the 
21st  of  April,  1865,  that  "  the  right  of  forcibly  executing  a  warrant  on 
a  belligerent  vessel  did  not  exist,  but  that  an  order  to  leave  the  port  at 
once  would  be  the  consequence." 

17.  Subsequent  steps  of  the  American  consul  with  respect  to  the  en- 
listments.* 


13.  R^Saultat  de  cette  dernifere  enqafite:  acquittement  de  Corbett  par  le  jury. 

III. — Ce  que  fit  U  Shenandoah  d  Melbourne. 

14.  Le  iJ5  Janvier  1865,  le  Sheuandoah  arriva  k  Port  Philippe,  colonie  Victoria,  et 
jeta  Tancre  dans  la  baie  de  Hobson. 

Vers  la  mi-noverabre  1864,  le  conrrier  partit  d^Europe  et  arriva  vers  la  mi-janvier  k 
Melbourne,  apportant  les  uouvelles  concernaut  le  Sea  King  et  sa  transformation  en 
Shenandoah. 

15.  Le  25  Janvier  1865,  le  consul  am^ricain  protesta  contre  Tadmission  de  ce  navire 
et  en  demanda  la  aaisie  au  gouverneur.  Les  conseillers  l^gaux  furent  entendus ;  le 
gouvemeur  r^pondit,  le  30,  par  uu  refus. 

Le  conseil  decide  le  mdme  jour  qu'il  ne  sera  pas  demand^  au  capitaine  du 
Sheuandoah  la  commission  de  son  gouvernement. 

16.  F^vi-ier  10,  le  consul  americain  an  gouverneur:  reclamation  contre  des 
our61ement«. 

F^vrier  13,  les  conseillers  l^gaux  trouveut  les  preuves  suffisantes. 

F^vrier  13,  le  gouverneur  decide  d'entendre  le  bureau  de  police  avant  de  donner 
suite. 

F6vrier  14,  le  commissaire  en  chef  de  la  police  rapporte  :  Waddell  refuse  de  laisser 
faire  des  retherches  sur  son  vaisseau,  disant  quHl  opposerait  la  force  d  la  force. 

F^vrier  14,  d^^cision  du  conseil  de  faire  prier  Waddell  de  revenir  sur  sa  resolution  de 
8'opposer  par  la  force.  Suspension  de  la  permission  de  faire  les  reparations.  Reponse 
du  capitaine  Waddell.    L'ordre  de  suspension  est  r^voque. 

Les  juriscon suites  de  la  couronne,  consul t^s  plus  tard  quant  an  refus  du  capitaine 
Waddell,  declar^rent  ^  Lord  Russell,  dans  leur  pr^avis  du  21  avril  1865,  que  '*  le  droit 
d'ex^cnter  un  mandat  sur  un  vaisseau  des  boUigerants  par  la  force  n'existait  pas,  mais 
que  la  sommation  de  quitter  le  port  tout  de  suite  en  r^sulterait." 

17.  Demarches  ulteheures  du  consul  americain  concernaut  les  enrdlement&^QQJp 
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On  the  17th  February,  the  consul  first  goes  to  the  office  of  the  chief 
coromissioner  of  police,  whom  he  does  not  find  in ;  then  goes  to  the 
houses  of  parliament  to  find  the  attorney -general,  who  requires  a 
written  deposition  made  on  oath.  Thence  he  repairs  to  the  office  of  the 
detective  police,  and  there  receives  answer  that  no  action  can  be  taken 
without  a  warrant  The  magistrate  declares  himself  unable  to  take 
upon  himself  to  issue  a  warrant  on  the  deposition  of  a  single  witness, 
and  refers  him  to  Mr.  Call  at  Williamstown,  who  might  have  evidence  in 
his  possession  from  the  water  police. 

It  was  about  7  o'clock  in  the  evening.  Seeing  how  little  inclined  the 
authorities  were  to  act,  the  consul  determined  himself  to  take  the  deposi- 
tion. A  copy  of  it  was  brought,  on  the  same  night,  to  the  attorney- 
general,  but  he  was  no  longer  at  the  houses  of  parliament. 

18.  The  Shenandoah  left  on  the  morning  of  the  18th  of  February. 

19.  It  was  stated,  and  the  governor  of  Melbourne  himself  states  in  a 
circular,  dated  February  27,  1865,  that  a  considerable  nvmber  of  sailors, 
intended  to  re-enforce  her  crew^  had  been  taloi  on  board  the  Shenandoah  be- 
fore she  left  the  port  on  the  18th  of  February.    (British  Case,  p.  168.) 

20.  Nor  is  it  denied  that  she  took  on  board  300  tons  of  coal,  which, 
added  to  the  100  she  had  already  on  board,  made  400  tons.  (See  sup 
plementary  quotation  in  consideration  No.  Ill,  letter  <?,  post,) 

The  committee  of  officers  appointed  to  report  as  to  the  repairs  of  the 
vessel  only  stated  that  the  Shenandoah  was  not  fit  to  proceed  to  sea  as 
a  steamship, 

IV. — Cruise  and  final  fate  of  the  Shenandoah, 

21.  On  leaving  Melbourne,  the  Shenandoah  went  to  the  Pjicific,  and 
thence  through  Behring's  Straits  to  the  Arctic  Ocean,  where  she  de- 
stroyed the  American  whalers  which  she  met.  It  is  asserted  that 
she  burned  fifteen  vessels  after  Captain  Waddell  knew  of  the  termina- 
tion of  the  insurrection.  She  remained  registered  as  an  English  vessel 
until  the  17th  of  October,  1865. 

Le  17  f(6vrier,  le  consul  se  rend  d^abord  au  bureau  du  cbef  de  la  police,  quMl  ne 
tronve  pas  chcz  lui ;  puis  va  trouver  Vattoruey-geueral  au  Parlemeut ;  celui-ci 
demande  une  deposition  ^crite  faite  sous  sermeut.  De  la,  il  se  rend  au  bureau  de  la 
police  secr^e  :  on  lui  r<$pond  que  I'on  ne  pent  agir  sans  iiiandat.  Le  juge  dMnstructiou 
d^clara  ne  pouYoir  prendre  sur  lui  de  donuer  un  mandat  d'arr^t  sur  les  d<5  posit  ions 
d'un  seul  t^moin,  et  le  renvoie  chez  M.  Call,  a  Williamstown,  lequel  pourrait  avoir  des 
t^moignages  de  la  police  du  port. 

II  <5tait  environ  7  heures  du  soir;  voyant  le  pen  d'empressement  des  fonctionnaires, 
le  consul  se  d6cida  h  recevoir  lui-meme  la  disposition.  Copie  en  fut  apport^e  le  m^me 
soir,  h  9  heures,  k  Pattomey-general,  raais  il  ne  se  trouvait  jdus  ii  la  chambre. 

IS.  Le  Shenandoah  partit  le  18  f<6vrier,  dans  la  matinee. 

19.  II  fut  constats,  et  le  gouverneur  de  Melbourne  le  constate  lui-m^uie  dans  une 
circulaire  du  27  fdvrier  1865,  qn^un  nombre  considerable  de  marins  deniin^i  a  reii/orver 
VSquiptige  avaient  4t4  re^us  h  bord  du  Shenandoah  nvsLUt  qu^il  ne  quittAt  le  port,  le  18 
f6vrier.    (M^moire  britannique,  p.  168.) 

20.  II  nVst  pas  contest<5  non  plus  qu'il  prlt  300  tonnes  de  charbon,  ce  qui,  ajout^  aux 
100  qui  setrouvaient  d6}k  k  son  bord,  faisait  400  tonnes.  (Voyez  citation  couipl^mentaire 
dans  le  considdrant  N°  III,  lift,  d,  ci-anr^s.) 

Les  experts  offlciels  ddl^gu^^s  pour  les  rtSparations  du  navire  coustat^reut  seulement 
que  le  Shenandoah  n'^tait  pas  capable  de  prendre  la  mer  comnie  navire  a  vapeur, 

IV. — Croiftih'c  et  nort final  du  Shenandoah. 

21.  An  sortir  de  Melbourne,  le  Shenandoah  se  rendit  dans  Tocdan  Pacifique  et  de 
\kj  par  le  d<^troit  de  Behnng,  dans  Tocdan  Arctique,  oh  il  ddtruisit  les  baleiuiers 
amdrioains  qu'il  y  rencontra.  On  prdtend  quMl  y  brt^la  encore  quiuze  vaisseaux  apr^s 
que  le  capitaine  Waddell  eut  eu  oonuaissance  de  la  fin  de  TiDsurrectiou.  II  resta 
enregistrd  comme  vaisseau  anglais  jusqa'au  17  octobre  1865. 
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On  the  6th  November,  1865,  Waddell  brought  the  vessel  back  to 
Liverpool,  where  she  was  handed  over  to  the  United  States.  Waddell 
<leclare(l  tbat  he  learned  of  the  surrender  of  Lee  on  the  28th  June,  but 
that  he  still  knew  nothing  of  the  insurgent  government  having  come  to 
an  end,  of  which  he  did  not  become  aware  until  the  2d  of  August. 

% 

(B.) — CONSIDEEATIONS. 

I. — Conduct  of  the  British  authorities  up  to  the  moment  of  the  departure  of 
the  Sea  King  and  Laurel  on  tlie  Sth  October j  1864. 

{a.)  The  previous  acts  of  the  Florida,  Alabama,  and  Georgia  should 
have  rendered  the  British  authorities  more  active,  with  a  view  to  pre- 
venting tlie  repetition  of  similar  acts. 

(b.)  And  yet  nothing  was  done  either  to  secure  an  increase  of  vigil- 
ance, or  with  the  view  of  originating  more  effective  measures  of  dis- 
covery and  pursuit,  or  of  supplementing  the  municipal  law  where  nec- 
essary. 

(c.)  The  trnnsfer  of  the  Sea  King  to  the  name  of  Wright  of  Liverpool, 
wlio  was  closely  connected  with  one  of  the  principal  partners  of  the 
firm  of  Fraser,  Trenholm  &  Co.,  (September  20,  1804,)  coupled  with  the 
embarkation  of  cases  containing  cannon  and  arms  on  board  the  Laurel, 
would  have  furnished  sufficient  grounds  for  intervention,  had  there  been 
any  disposition  to  take  the  initiative. 

(d,)  The  objection,  often  repeated,  that  English  law  and  English  legal 
proceedings  do  not  admit  of  such  an  initiative  being  taken,  cannot  be 
sustained,  according  to  the  three  rules  and  the  general  rule  of  law 
quoted  above. 

(e.)  Nevertheless,  oae  might  hesitate  to  consider  these  first  facts,  by 
themselves, as  sufficient  to  establish  a  violation  of  neutrality  on  the  part 
of  Great  Britain,  without  at  the  same  time  examining  the  subsequent 
career  of  the  Shenandoah. 

Le  6  iioverabre  1865,  Waddell  rameDa  le  vaisseau  ^  Liverpool,  on  il  fut  reniis  aax 
Etat«-Uoi8.  Waddell  d^clara  avoir  appris  la  capitulation  de  Lee  le  28  juin,  maiH 
ii'avoir  encore  rien  sn  de  la  cessation  du  gouvernemeut  des  ineurg^^s,  qii^il  n'apprit  que 
le  2  aofit. 

( B. )— Con81d6kanth. 

L—Conduitt  den  auiorit^   hntanniqucH  junqiCati  moment  de  la  sortie  du  Sea  King  et  dm 

Laurel,  le  8  optohre  1864. 

a)  Les  actes  pr^c^ents  du  Florida,  de  I'Alabaraa  et  du  Georgia  devaient  susciter 
plus  de  vigueur  de  la  part  des  autorit^s  britanniques,  atin  d'enipftcher  la  r<^p<Stitioii 
d'actes  de  la  mdme  nature  ; 

b)  Et  i)ourtant  il  ne  se  tit  rien,  ni  pour  rentbrcer  la  vigilance,  ui  en  vuo  de  prendre 
une  uieilleure  initiative  dans  le  but  de  ddcouvrir  et  de  poui-suivre,  ni  pour  conipl(^ter  Um« 
lois  rauiiicipnles  oil  il  ponvait  6tre  uecessaire  qu'elles  le  fusseut. 

c)  La  transcription  du  Sea  King  au  nom  de  Wright  de  Liverpool,  qui  ^tait  en  rela- 
tion intinie  avec  un  associ^  principal  de  la  maison  Fraser,  Trenholm  et  C'<*,  (le  20  sep- 
teinbre  lB64,),jointe  au  chargeroeut  de  caisses  coutcnant  des  canons  et  des  armes  a 
bord  du  Laurel,  aurait  fourni  assez  de  motifs  dUntdrvenir,  sMl  y  avait  eu  de  I'initiative. 

d)  L'objection  souvent  r<^p^t<^«  que  les  lois  anglaises  et  la  proc^ure  auglaise  ue 
perniettent  pas  une  pareille  initiative  n'est  pas  soutenable,  d'apr^s  les  trois  r^glL•s  et  la 
r^gle  ^,6\\6vn\h  de  droit  cit^e  plus  haut. 

e)  Cependant.  Ton  pourrait  h6siter  4  voir  dans  ces  premiers  aotes  seuls  des  motifs 
suflisants  de  violation  de  neutralit^dolapartde  laGrande-Bretagne,  si  Ton  u'exauiinaik 
«'n  m^'uie  temps  la  suite  des  aventures  du  Shenandoah. 
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II. — Conduct  of  the  British  authorities  from  the  departure  of  the  Sea  King 
and  the  Laurel  to  the  events  which  took  place  at  Melbourne, 

(a.)  The  communications  sent  on  the  12th  of  November,  1864,  by  the 
British  consul  at  Teneriflfe  to  Lord  Russell,  and  the  depositions  made  on 
oath  on  the  14th  of  November,  1864,  by  two  sailors  returned  from  Ma- 
deira, contained  convincing  proof  that  tlie  Sea  King  and  the  Laurel 
had  been  furnished,  in  English  ports,  with  everything  necessary,  in  the 
way  of  armament,  stores,  and  equipment,  to  enable  the  Sea  King  to  be 
transformed,  on  the  high  seas  or  in  any  waters  within  the  jurisdiction 
of  a  state,  into  a  ship  of  war  or  into  a  privateer  against  the  United 
States. 

(6.)  The  British  authorities  recognized  in  this,  it  is  true,  a  violation 
of  their  neutrality ;  but  their  only  attempt  to  remedy  it  was  defective 
in  two  points: 

(oa.)  In  England,  judicial  proceedings  were  directed  to  be  taken 
against  Corbett  only,  the  former  master  of  the  Sea  King,  and  that,  again, 
on  the  score  of  recruitment  only ;  no  proceedings  were  directed  against 
the  master  of  the  Laurel,  or  those  who  freighted  that  vessel,  or  against 
Wright,  the  owner,  at  least  in  name,  of  the  S6a  King.  It  is  unneces- 
sary to  say  that  Corbett's  acquittal  does  not  modify  the  question  of 
international  law. 

(hh.)  The  British  authorities  took  measures  against  the  perpetrators 
only,  and  not  against  the  results  of  the  violation  of  the  law.  In  partic- 
ular, they  omitted  to  inform  all  the  colonial  authorities  ot  the  empire 
of  the  illegality  which  attached  to  the  ship,  thenceforward  known  as  the 
Shenandoah,  and  to  provide  them  with  instructions  to  seize  the  vessel 
if  an  opportunity  should  occur. 

111. — Conduct  of  the  British  authorities  at  Melbourne, 

(a.)  It  is  certain  that  the  authorities  of  this  colony  received  from 
London  neither  communications  nor  instructions  concerning  the  Shen- 


II. — Conduite  des  auiorith  britanniques  depuis  la  sortie  du  Sea  King  et  dn  Laurel  jusqu^aux 

fails  arrives  a  Melbourne, 

a)  Les  communications  envoy^es  le  12  uovembre  1864,  par  le  consul  britaunique 
de  T<^n^ritt*e  4  Lord  Russell,  ct  les  ddpositious  faites  sous  sernient  le  14  uovembre  1864, 
par  deux  matelots  revenus  de  Mad^re,  constataient  d'uno  maniere  convaincant^  que  le 
Sea  King  et  le  Laurel  avaient  6t6  pr^par^  dans  des  ports  anglais  avec  tout  ce  qui  ^tait 
u^cessaire,  en  fait  d^armement,  d'appareil  et  d'(5quipement,  pour  fouruir  au  Sea  King 
les  moyens  de  se  transformer,  en  pleine  mer  on  dans  des  eaux  quelcouques  sous  juridic- 
tion  d'*(^tat,  en  vaisseau  de  guerre  ou  en  corsairc  contre  les  iStats-Unis. 

b)  Les  autorit^  britanniques  reconnurent  en  cela,  il  est  vrai,  une  violation  dt* 
leur  neutraliti^,  mais  elles  ne  cherch^rent  h  y  remddier  que  d'une  mani^re  d<?fectueust* 
j\  un  double  point  de  vue. 

a  a)  En  Augleterre  il  n^y  eut  de  poursuite  judiciaire  ordonndo  que  contre  Corbett, 
ancien  patron  du  Sea  King,  et  encore  ne  le  fut-clle  que  sous  le  chef  d'enrdlement ;  Ton 
omit  de  diriger  des  poursuites  contre  le  patron  du  Laurel  et  les  affreteurs  de  ce  navire, 
ainsi  que  contre  Wright,  propri^taire,  au  moins  de  nom,  du  Sea  King.  II  va  sans  dire 
que  Tacquittement  de  Corbett  ne  modifie  point  la  question  du  droit  des  geus. 

b  b)  Les  autorit<5s  britanniques  ne  dirig^rent  leurs  mesures  que  contre  les  persou- 
nes,  et  nullement  contre  les  r<5sultats  de  la  violation  de  la  loi.  Elles  omireiit  notani- 
ment  d^informer  toutes  les  autoritds  colouinles  de  Penipire  de  rill<^galit6  attach6e  au 
uavire,  connu  dfes  lors  sous  le  nom  de  Shenandoah,  et  de  leur  fournir  des  instructions 
en  vue  de  saisir  le  vaisseau,  le  cas  ^ch^ant. 

III. — Canduite  des  autoiHt^  britanniques  d  Melbouime. 

a)  II  est  oonstat^  que  les  autorit^s  de  cette  colonie  ne  re^urent  de  la  mdtropole  ni 
communications  ni  instructions  concemant  le  Shenandoah  ;  bien  que,  depuis  r<5poque 
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andoiili ;  although,  from  the  time  when  the  authorities  in  London  knew 
of  the  criminal  character  of  the  vessel,  (in  the  middle  of  November, 
18G4,)  to  the  moment  of  her  entrance  into  Melbourne,  (January  25, 1865,) 
there  had  elapsed  sufficient  time  for  the  transmission  of  such  instruc- 
tions. The  observation  made  in  the  British  pleadings,  that  allowance 
must  be  made  for  the  inexperience  of  the  authorities  at  Melbourne,  is 
without  force  from  this  fact. 

(b.)  The  authorities  at  Melbourne  showed  themselves,  in  several 
respects,  negligent  in  the  maintenance  of  their  sovereignty  as  a  neutral 
country  in  the  case  of  the  Shenandoah: 

(aa.)  They  waived  the  production  of  the  commission  which  the  cni)- 
tain  held  from  the  insurgent  States.    -(British  Case,  p.  161.) 

(hb,)  They  suffered  a  refusal  of  their  right  to  search  the  vessel  for 
the  purpose  of  discovering  British  subjects,  illegally  enlisted,  on  board 
of  her;  and  they  submitted  to  the  threat  used  by  the  captain,  that  he 
would  oi)pose  force  by  force,  without  immediately  taking  serious  meas- 
ures against  him. 

The  report  of  the  law  officers  of  the  Crown,  which  holds  that,  against 
a  refusal  of  this  kind,  there  was  no  course  open  but  to  compel  the  ves- 
sel to  leave  the  port,  is  not  correct,  according  to  international  law,  for 
use  might  be  made  of  a  similar  refusal  to  carry  out  and  conceal  with 
impunity  violations  of  neutrality  in  neutral  ports. 

(cc)  The  only  measure  taken  in  consequence  of  this  refusal  consisted 
in  the  suspension  of  the  permission  to  repair  which  had  been  granted, 
a  measure  which,  however,  was  withdrawn  on  the  mere  representations 
of  Waddell. 

(fid.)  The  manner  in  which  the  amount  of  repairs  necessary  for  the 
V(  ssel  was  ascertained,  and  in  which  their  execution  was  watched,  was 
but  imperfect.     (Report  of  Captain  Payne;  British  Case,  p.  169.) 

(c.)  It  is  ascertained  that  the  crew  of  the  vessel  was  augmented  before 
lier  departure  from  Melbourne  by  a  considerable  number  of  sailors,  in 
spite  of  the  constant  remonstrances  and  complaints  of  the  American 


oil  les  autoriix^  tie  Londres  connureut  le  caractere  crimiuel  du  vaisseaii  (mi-novembn* 
1864)  jusqu'au  moment  de  Fentr^e  du  vaisseau  h  Melbourne,  (25  jauvier  1865,)  il  y  efit 
eu  suffisamment  de  temps  pour  transmettre  ces  instructions.  L^observation  pr<^seut<^e 
par  les  ra^moires  anglais,  quMl  faut  jiardonner  quelque  chose  h  I'inexp^rieuco  des 
autorit^^  de  Melbourne,  est  par  le  fait  m(^nie  sans  portee. 

b)  Les  autoritiSs  de  Melbourne  se  montr^rent,  k  plusieurs  ^gards,  n^gligentes  dann 
le  maiutien  de  leur  souveraiuot^  comnie  pays  neutre,  vis-^-vis  du  Shenandoah. 

a  a)  Elles  renonc^rnt  h  se  faire  exhiber  la  commission  que  la  capitaine  tenait  de* 
i^tats  iusnrg^s,  (m^moire  britannique,  p.  161.) 

b  b)  EUes  se  laissereut  refuser  le  droit  de  faire  des  perquisitions  k  bord  du  uavire 
eu  vue  d'y  ddcouvrir  des  sujets  anglais  ill^galement  enr616s,  et  oUes  accept^^eut  la 
menace  faite  par  le  capitaine,  de  reponsser  la  force  par  la  force,  sans  prendre  imm^- 
diatement  des  mesures  s<^rieu8es  contre  lui. 

Le  priSavis  des  jurisconsultes  de  la  couronne,  portant  que,  contre  une  rdniteoce  (h* 
ce  genre,  il  n^y  avait  pas  d'autre  moyen  k  employer  que  celui  do  forcer  le  navire  a 
quitter  le  port,  n 'est  pas  juste,  d'apr^s  le  droit  des  gens;  parce  que  Ton  pourrait  «» 
Hurvir  d'une  pareille  r^nitence  comme  d^iu  moyen  de  compl<5ter  et  de  cacher  iuipun<^- 
ment  des  violations  de  la  neutrality  dans  des  ports  neutres. 

c  c)  La  seule  mesure  que  Ton  prlt  contre  cetto  r^nitence  consista  k  suspendre  la 
pennission  qui  avait  H6  accord<^e  de  faire  des  reparations,  mesure  qui  du  reste  fut 
retir<5e  sur  les  simples  representations  de  Waddell. 

d  d)  La  consfatatiou  des  reparations  reellement  necessaires  an  vaisseiiu  et  la 
surveillance  de  lour  execution  ne  se  firent  que  d'une  maniere  ddfectueuse.  (Rapport 
du  capitaine  Payne;  meraoire  britannique,  p.  169.) 

c)  11  est  constate  que  I'equipage  du  vaisseau  fut  renforce,  avant  son  depart  de 
Melbourne,   d'un   nombre  considerable  de  marins,   malgre  les  denonciatious  et  les 
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consul.  (Oirciilar  of  the  governor  of  Melbourne  of  the  27th  February, 
1865 ;  British  Case,  p.  163.) 

(d.)  It  appears  also  to  be  proved  that  the  vessel  was  allowed  to  take 
on  board  300  tons  of  coal,  which,  added  to  the  100  tons  she  already 
hjwl,  made  400.  (So  says  the  American  Consul  Blanchard  to  the  gov- 
ernor; American  Appendix,  vol.  vi,  p.  698,  and  American  Case,  p.  347.) 
In  "Tbe  Cruise  of  the  Sheuandoah,"  by  Hunt,  it  is  moreover  said  that 
there  were  300  tons  talien  in,  wbich,  with  the  100  tons  she  already  had 
on  board,  gave  a  sufficient  supply  for  the  cruise  which  was  contem- 
plated. .  (American  Appendix,  vol.  vi,  p.  698.) 

According  to  the  report  of  the  official  experts,  (British  Case,  p.  162,) 
the  Shenandoah  was  not  fit  to  go  to  sea  as  a  steamship;  from  which  it 
may  be  inferred  that,  as  a  sailing  vessel,  she  was  fit  to  go  to  sea.  (Com- 
pare the  report  on  the  repairs  of  the  Florida  at  Bermuda;  British 
(Counter  Case,  p.  127.) 

The  supply  of  coal  was  not,  therefore,  a  necessary  condition  of  the 
neutral  asylum,  and,  in  supplying  her  with  so  large  a  quantity  of  coal, 
the  capacity  of  the  ship  for  making  war  was  increased,  just  as  much  as 
by  the  recruitment  of  her  crew  which  took  place. 

(C.) — Judgment. 

In  the  acts  which  have  just  been  enumerated  there  exists  a  violation 
on  the  part  of  Great  Britain  of  the  obligations  of  neutrality  laid  down 
by  the  three  rules;  consequently  Great  Britain  is  res[)on8ible  for  the 
American  ships  which  were  destroyed  by  the  vessel  in  question. 

v. — THE   SUMTER. 

(A.) — Facts. 

1.  The  Sumter  was  a  cruiser  of  the  insurgent  States,  equipped  in  their 
ports ;  she  left  the  mouth  of  the  Mississippi  and  commenced 
cruising  on  the  30th  of  June,  1861. 


reclamations  non-interrompnes  du  consul  ani^ricain.  (Circulaire  du  gouvorneur  do 
Melbourne  du  27  fdvrier  1865;  m^moire  britaunique,  p.  163.) 

d)  II  paralt  aussi  ^tabli  qu'il  fut  permis  au  vaisseau  d'enibarquor  300  tonnes  de 
<ibarbun,  ce  (jui,  ajout<^  aux  100  tonnes  qu'il  avait  encore,  en  faisait  400.  (C'est  ce  que 
dit  le  consul  ani<^rioain  Blanchard  au  gouverueur;  appendice  auie^ricain.  tome  vi, 
J).  698;  et  m^moire  am<5ricain,  p.  347.)  *•  La  Croisi^re  du  81ienandoah,"  par  Hunt,  dit 
]>ar  contro  iiu'il  y  cut  300  tonnes  embarqn^es,  ce  qui,  ajoute  aux  100  qui  s'y  trouvaient 
encore,  faisait  uue  provision  suflisante  pour  la  croisiere  que  Ton  avait  rintention 
d'entreprendre.  (Appendice  am^ricain,  tome  vi,  p.  69?^.)  Selou  le  rapi>ort  des 
experts  officiels,  (m^moire  britanuique,  p.  162,)  le  Shenandoah,  en  tant  que  vaisseau 
a  vapeur,  n'etait  pas  capable  de  mettro  en  mer,  d'oii  I'ou  ])eut  conclure  que,  comrae 
voilier,  11  pouvait  tenir  la  mer.  (Comparer  le  pr<?avi8  sur  les  reparations  pour  le  Florida 
;\  Berraude.     (Contre-m^raoiro  britaunique,  p.  127.) 

L'approvisionnement  de  cbarbon  n'etait  done  pas  une  obligation  de  I'asile  neutre;  et 
en  Ini  fournissant  une  si  forte  quantity  de  charbon,  on  renforgait  la  capacity  du  vais- 
seau h  faire  la  guerre  tout  aussi  bien  qu'en  augmentant  son  Equipage,  comme  on  I'avait 
tait. 

(C.)— JUGEMENT. 

Dans  les  fait«  qui  viennent  d'etre  (^num^r^s,  il  existe  une  violation,  de  la  part  de  la 
(irande-Bretagne,  des  obligations  de  neutrality  d^t^rmin^es  par  les  trois  regies.  En  con- 
.r><^quence,  la  Grande-Bretagne  est  responsable  pour  les  na vires  am<^ricains  qui  out  ^t^ 
dc^rruits  par  Id  vaisseau  en  question. 

LE  SUMTER. 

(A.)— Faits. 

1.  Le  Sumter  ^tait  un  croiseur  des  ^tats  insurg^s,  ^quip^  dans  leurs  ports;  il  sortit 
■des  passes  du  Mississippi  et  commeu^a  ses  courses  le  30  join  1^,,^^.,  .,^ » ^.  ^.  .  ^^ 
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2.  After  haviug  made  six  prizes,  she  first  entered  the  Spanish  port  of 
Cienfuegos,  (Cuba,)  where  she  took  in  coal.  On  the  15th  of  July,  1861, 
she  arrived  at  the  Dutch  port  of  Saint  Aune,  in  the  island  of  (Jura§oa, 
there  took  in  coal,  and  staid  eight  days.  On  the  30th  of  July  she 
reached  the  British  port  of  Trinidad,  after  having  made  in  all  eleven 
prizes  since  her  departure  from  the  waters  of  the  Mississippi;  she  re- 
mained six  days  in  this  port,  and  there  shipped  a  complete  supply  of 
coal.  After  having  left  Trinidad,  the  Sumter  touched,  among  other 
places,  at  the  port  of  Paramaribo,  (Dutch  Guiana,)  where  she  took  in  a 
supply  of  coal,  from  the  9th  to  the  3l8t  of  August;  at  Port  Royal,  in 
Martinique,  whcjre  she  took  in  coal  and  remained  fourteen  days,  from 
the  10th  to  the  23d  of  November ;  at  Cadiz,  where  she  staid  fifteen 
days;  she  put  in,  on  the  18th  of  January,  1862,  at  Gibraltar,  after 
having  made  six  fresh  prizes  since  her  departure  from  Trinidad. 

3.  The  Sumter  remained  at  the  port  of  Gibraltar  until  December, 
1863,  when  she  was  disarmed  and  sold  by  public  auction. 

The  officers,  among  whom  was  Captain  Semmes,  who  subsequently 
commanded  the  Alabama,  abandoned  the  vessel  and  went  to  England. 

4.  From  February,  1862,  there  had  been  United  States  ships  of  war 
stationed  in  the  waters  of  Algeciras,  to  watch  the  Sumter. 

5.  The  representatives  of  the  United  States  at  Gibraltar  and  London 
protested  against  the  sale  of  the  Sumter  as  fictitious  and  inadmissible, 
according  to  international  law. 

6.  On  the  9th  of  February,  1863,  the  Sumter  escaped  from  Gibraltar 
and  arrived  at  Liverpool ;  she  remained  there  till  the  3d  of  July,  was 
from  thence  employed  as  a  transport-ship,  and  left  that  port  under  the 
name  of  the  Gibraltar,  carrying  a  cargo  of  heavy  artillery.  What  be- 
came of  her  afterward  is  not  exactly  known.  It  only  appears,  from  the 
evidence,  that  United  States  ships  still  watched  her  for  several  months 
after  she  left  Liverpool.  (The  Connecticut,  from  the  3d  of  August  to 
September,  1863 ;  United  States  Appendix,  vol.  iv,  p.  120,  table.) 


2.  Apr^s  avoir  fait  six  prises,  il  entra  d'abord  an  port  espagnol  de  Cienfuegos,  (Cuba,) 
oil  il  einbarqua  du  charbon ;  le  15  juillet  1861,  il  arrivaau  port  boUandaisde  Ste.-Anne, 
dans  Tile  de  Curasao,  y  eiubarqua  du  charbon  et  y  s^journa  huit  jours  ;  le  30  juillet, 
il  atteignit  le  port  britannique  de  la  Trinity,  apr^  avoir  fait  on  tout  onze  prises  depuis 
sa  sortie  dcs  eunx  du  Mississippi ;  il  resta  six  Jours  dans  ce  port  et  y  fit  un  couiplet  ap- 
provisiouneinent  de  charbon;  apr^s  avoir  qnittd  la  Trinity,  le  Sumter  toucba  encore, 
entr'autres,  aux  ports  de  Paramaribo,  (Guyane  bollandaise,)  oii  il  s^approvisionna  de 
charbon,  du  9  an  'M  aofkt;  de  Port  Royal  k  la  Martinique,  oil  il  embarqua  du  charbon 
ot  resta  quatorze  jours,  du  10  an  23  uovembre;  de  Cadiz,  oil  il  s^jonrua  quinze  jours; 
il  entra,  le  18  Janvier  1862,  j\  Gibraltar,  apres  avoir  fait  six  nouvelles  prises  depuis  son 
depart  de  la  Trinity. 

3.  Le  Sumter  Dista  an  port  de  Gibraltar  jusqu'en  dc^cembre  1863,  dpoque  k  laquelle 
il  fut  d^sarm<^  et  vendu  aux  euch^res  publiques. 

Les  ofUciers,  parmi  lesquels  so  trouvait  le  capitaine  Semmes,  plus  tard  commandant 
de  I'Alabama,  abandonu^rent  le  vaisseau  et  se  rendirent  en  Angleterre. 

4.  Des  le  mois  de  f^vrier  1862,  il  y  avait  en  des  navires  de  guerre  des  ifitats-Unis 
stationu^  dans  les  eaux  d^Algdsras  pour  guetter  le  Sumter. 

5.  Les  repr^sentants  des  fitats-Unis  k  Gibraltar  et  k  Londres  protestferent  contre  la 
vente  du  Sumter,  comme  Active  et  inadmissible  d'aprfes  le  droit  des  gens. 

6.  Le  9  f^vrier  1883,  le  Sumter  s'^chappa  de  Gibraltar  et  arriva  ^Liverpool;  11  y 
resta  jusqn'au  3  juillet.  fut  de  \k  employ^  comme  vaisseau  de  transport  ot  quitta  ce 
I>ort  sous  le  nom  de  *'  le  Gibraltar,"  emportaut  une  cargaison  d*artlllerie  do  gros  calibre. 
On  ne  sait  pas  an  juste  ce  quUl  deviut  dans  la  suite.  II  ressort  seulenjent  des  pieces 
cjue  des  vaisseaux  de  guerre  des  fitats-Unis  le  guett^rent  encore  plusieurs  mois  apr^s 
sa  sortie  de  Liverpool.  (Le  Connecticut,  du  3  aoftt  jusqu'en  septembre  1863 :  appendice 
am<^ricain,  tome  iv,  page  120,  tableau.) 
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(B.) — Considerations. 

1. — Respecting  what  took  lyla/^e  up  to  the  moment  of  the  vessel's  entry  into 

Gibraltar. 

(a.)  With  the  exception  of  her  stay,  and  the  supply  of  coal  which  the 
Sumter  took  in  at  Trinidad,  none  of  the  acts  in  question  took  place 
within  British  jurisdiction ;  consequently.  Great  Britain  is  responsible 
for  nothing  which  occurred  before  the  arrival  of  the  Sumter  at  Trinidad. 

(b.)  The  permission  given  to  the  Sumter  to  remain  and  to  take  in  coal 
at  Trinidad,  does  not  in  itself  coustitute  a  sufficient  basis  for  accusing 
the  British  authorities  of  having  failed  in  the  observance  of  their  duties 
as  neutrals;  because  this  fact  cannot  be  considered  by  itself,  since 
the  Sumter,  both  before  and  after  that  time,  was  admitted  into  the  ports 
of  many  other  states,  where  it  staid  and  took  in  coal,  and  it  is  proved 
that  the  last  supply  she  obtained  to  cross  the  Atlantic  did  not  take 
place  in  a  British  port ;  so  that  it  cjinnot  be  held  that  the  port  of  Trini- 
dad served  as  a  base  of  operations  for  the  Sumter. 

II. — Respecting  the  permission  to  stay,  and  the  sale  of  the  Sumter  at  Gib- 
raltar. 

(a.)  The  stay  of  the  Sumter,  as  an  armed  ship  of  war  of  the  Confed- 
erate States,  at  the  port  of  Gibraltar,  from  the  month  of  January  to  the 
month  of  December,  1862,  was  less  the  result  of  her  beiug  in  distress 
than  a  refuge  from  the  danger  arising  from  the  ships  of  the  enemy. 

(b.)  The  granting  of  such  shelter  is  contrary  to  the  second  rule  of  the 
treaty,  according  to  which  a  neutral  port  must  not  serve  as  a  base  of 
operations  to  belligerents,  and,  consequently,  must  not  serve  them  either 
as  a  refuge  from  the  enemy,  while  giving  them,  at  the  same  time,  the 
opportunity  of  leaving  it  at  will. 

(c.)  The  objection  which  is  made  that  the  Sumter  entered  Gibraltar 


(  B. )— C0N8ID6rANT8. 

I. — Concernant  ce  qui  se  passa  jusqiCau  moment  de  Ventr^e  du  vaisseau  d  Gibraltar. 

a)  A.  I'exceptiou  da  s^jour  et  de  I'approvisiotinement  que  fit  le  Suintor  ik  la  Trinity, 
aucuu  des  faits  eo  question  n'eut  lieu  daos  la  juridiction  britaunique;  par  cons<^qaent, 
la  Grande-Bretagne  ii'est  respousable  pour  rieu  de  ce  qui  sc  passa  avaut  Farrivde  du 
Sumter  k  la  Triuit^S. 

b)  La  permission  donn^e  au  Sumter  de  sojourner  et  de  faire  du  charbon  k  la 
Trinity  ne  constitue  pas  h  elle  seule  nne  base  suftisante  pour  que  Ton  puisse  accuser 
les  autorit^s  britanniques  d'avoir  manqu<^  a  leurs  devoirs  de  neutrality;  car  ce  fait 
ne  pent  6tre  consid^rfe  isol^ment,  puisque,  avant  et  apr^s,  le  Sumter  avait  6t6  admis 
dans  les  ports  de  plusieurs  autres  <Stats,  oil  il  s^ouma  et  fit  du  cbarbou,  et  quMl  est 
con8tat<5  que  le  dernier  approvisionnement  qu'il  fit  pour  traverser  I'ocdan  Atlautique 
n'eut  pas  lieu  dans  un  port  britannique:  de  sorte  que  I'on  ne  sanrait  pr(5tondre  que  le 
port  de  la  Trinity  ait  servi  de  base  d'op<Sratious  au  Sumter. 

II. — Concernant  lapermisHon  de  s^our  et  de  rente  du  Sumter  d  Gibraltar, 

a)  Lo  s^jour  du  Sumter  comme  vaisseau  de  guerre  arm6  des  ^tats-conf<^d^r<^8  au 
port  de  Gibraltar,  depuis  le  mois  de  Janvier  au  mois  de  ddcembre  186*2,  fut  nioins  la 
suite  d^un  <^tat  de  d^tresse  qu'uu  asile  contre  le  danger  provenant  de  vaisseaux 
eunemis.  * 

b)  Une  pareille  concession  d'asile  est  en  d<;^.saccord  avec  la  2«  regie  du  traite, 
d^lpr^8  Imiuello  un  port  neutre  ne  doit  pas  servir  de  base  d'opc^ rations  aux  belllgerauts  ; 
par  con8<5queut,  ne  doit  pas  non  pins  leur  servir  de  lieu  de  refuge  contre  Pennt'uii,  tout 
on  leur  laissant  la  possibility  d^en  ressortir  k  volont<^. 

c)  L'objection  qui  est  faite  que  le  Sumter  <^tait  entr<5  ^  Gibraltar  ayaat  la  publica- 
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before  the  publication  of  the  official  circular  of  the  31st  of  January, 
1862,  which  limits  the  stay  of  belligerent  vessels  in  neutral  ports,  is 
immaterial;  for, 

(d,)  Even  without  the  publication  of  that  circular,  the  granting  of 
shelter  which  took  place  would  have  been  contrary  to  the  duties  laid 
down  in  the  second  rule,  and  to  the  principles  of  a  real  and  effective 
neutrality. 

(e.)  Moreover,  to  interpret  the  circular  of  the  31st  January,  1862,  in  the 
sense  that  it  related  only  to  the  ships  of  belligerents  which  should  in  the 
future  enter  British  ports,  and  not  to  those  which  were  already  in  them, 
is  in  opposition,  if  not  with  the  letter,  at  least  with  the  sense  and  spirit 
in  which  the  circular  was  published. 

(/.)  The  disarmament  and  sale  of  the  Sumter  after  she  had  been  eleven 
months  in  the  port  of  Gibraltar  were  the  continuation  and  conclusion 
of  the  course  pursued  up  to  that  time,  and  which  consisted  in  saving  the 
ship,  her  armament  and  her  crew,  from  the  enemy ;  and  these  acts  were  as 
little  in  conformity  with  the  mainteuanceof  a  real  and  effective  neutrality 
as  the  whole  of  the  proceedings  from  the  beginning,  and  the  less  so 
because  they  were  accompanied  by  the  following  circumstances  in 
aggravation : 

([/,)  The  sale  of  the  ship  was  only  fictitious,  as  appears  from  the 
documents ; 

The  proceeds  of  the  sale  of  the  arms,  &c.,  were  paid  over  to  the  treasury 
of  the  insurgents; 

The  officers  of  the  vessel  and  the  rest  of  her  crew  remained  at  liberty, 
and  a  certain  number  of  them  re-entered  shortly  afterwards  the  service 
of  the  insurgent  States. 

(A.)  According  to  the  principles  of  neutrality  observed  on  land,  men 
who  seek  refuse  from  the  enemy  are  disarmed,  and  the  munitions  they 
bring  with  them  are  seized  and  not  restored  till  the  end  of  the  war;  the 
authorities  of  Gibraltar  ought  to  have  acted  in  like  manner,  or  else  they 
ought  to  have  compelled  the  vessel  with  her  armament  and  crew  to  leave 
the  port  within  a  stated  time,  providing  her  with  a  safe  conduct  as  far 
as  the  limits  of  British  jurisdiction. 


tion  de  la  circulaire  miDist^riello  du  31  Janvier  1862,  laquelle  limite  la  dur<5e  du  s^jour 
des  vaisseaux  beUigdrants  dans  les  ]}OTtH  neiitres,  est  sans  port^e ;  car, 

d)  M^uio  sans  la  publication  de  cette  circulaire,  la  concession  d'asile  qui  ent  lieu 
eftt  ^t^  en  disaccord  avec  les  devoirs  dc^coulaut  de  la  rf^gle  2  et  des  principes  d'une 
neutralit<$  r^elle  ^  efifectuer. 

f)  En  outre,  interpr<5ter  la  circulaire  du  31  Janvier  1862  dans  le  sens  qu*elle  ne 
devait  concemer  que  les  navires  des  bellig^rants  qui  entreraient  ii  I'avenir  dans  les 
ports  britanniques,  et  non  ccux  qui  s*y  trouvaient  d6jh>  alors,  c'est  se  mettro  en  disac- 
cord, sinon  avec  la  lettre,  du  moins  avec  le  sens  et  I'esprit  dans  lesquels  cette  circulaire 
fut  publide. 

/)  Le  d<»sannemeut  et  la  vente  du  Sumter  au  bout  de  onze  mois  de  sdjour  dans  le 
port  de  Gibraltar  furent  la  continuation  et  la  conclusion  du  proc(!idc  suivi  jusqu'alors, 
et  qui  consistait  ^  sauver  de  renuenii  le  vaisseau,  son  armement  et  son  6f|uipage ;  et 
ces  act^s  aussi  furent  aussi  pen  confornies  au  inaintieu  d*uno  neutralit<?  r^elle  et  effec- 
tive que  tout  le  proc^l^,  d^3  le  commencement,  et  cela  d'antant  moins  qu'ils  ^talent 
accorapagn^  des  circonstances  aggravautes  suivantes. 

g)  La  vente  du  vaisseau  ne  fut  que  fictive,  aiusi  qu'il  appert  d'aprt^s  les  actes : 
Le  produit  de  la  vente  des  armes,  &c..  fut  vers*^  dans  la  caisse  des  insurg^ ; 

Les  officiers  du  vaisseau  et  le  reste  de  I'^quipage  restferent  en  ^tat  de  liberty,  et  un 
certain  nombre  d'entr'eux  rentr^rent,  pen  de  temps  apr^s,  au  service  des  ^tats  insurg^s. 

h)  D'apres  les  principes  de  neutrality  observes  sur  terre,  les  bommes  qui  cberchent 
un  refuge  contro  Tennemi  sont  d<^sarm<53  et  internes,  le  materiel  quUls  emportent  est 
saisi  et  n^est  restitud  qu'ji  la  fin  de  la  guerre  :  les  autorit^s  de  Gibraltar  auraient  dft 
agir  d*une  mani^re  analogue,  ou  bien  elles  auraient  dH  forcer  le  navire,  avec  son  arme- 
ment et  son  ^uipage,  k  quitter  le  port,  dans  un  d61ai  fix<5,  sauf  d,  le  pourvoir  d^ln  sauf- 
condnit  jusqu'aux  limites  de  la  juridictiou  britannique.  ^,y,  ,^^^  ^y  ^^  ^  ^     ^Z 
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JUDGMENT. 

1.  Great  Britain  has  not  failed  in  her  duties,  as  laid  down  in  the  three 
rules,  in  respect  to  the  Sumter,  up  to  the  entrance  of  that  vessel  into 
Gibraltar,  Jind  is  not,  therefore,  responsible  for  the  ships  destroyeil  by 
the  Sumter. 

2.  On  the  other  hand,  Great  Britain  has  violated  the  second  rule  in 
affording  a  protracted  shelter  to  the  Sumter,  and  in  permitting  the  dis- 
armament and  pretended  sale  of  that  vessel  in  the  port  of  Gibraltar,  and 
is,  therefore,  responsible  for  the  sum  for  which  the  Sumter,  her  arma- 
ment and  equipment  were  sold,  for  the  expense  of  watching  her  by  the 
ships  of  the  United  States  before  the  waters  of  Gibraltar,  during  the 
whole  period  of  the  stay  of  the  Sumter  in  that  port,  and  for  the  expense 
of  her  pursuit  alter  her  departure  from  that  port. 

Vr. — THE   RETRIBUTION. 

(A.) — Facts. 

1.  This  vessel  was  originally  a  United  States  screw  steamship,  the 

Uncle  Ben,  and  was  built  at  Buffalo  in  185G. 
Shortly  before  the  attack  on  Fort  Sumter  she  had  been 
sent  to  the  south  coast  of  the  United  States.  Stress  of  weather  obliged 
her  to  put  into  the  Cape  Fear  Kiver.  There  the  insurgents  took  posses- 
sion of  her,  and  turned  her  into  a  schooner.  She  went  to  sea  again  under 
the  name  of  the  Ketribution,  and  cruised  in  the  neighborhood  of  the 
Bahamas. 

2.  In  the  month  of  December,  18C2,  she  captured  the  American 
schooner  Hanover,  and  took  her  prize  to  Fortune  Island  or  Long  Cay, 
(one  of  the  Bahamas.) 

The  captain  of  the  Retribution,  one  Locke,  alias  Parker,  went  before 
the  authorities  of  the  port  with  the  papers  of  the  Hanover,  represented 
himself  as  the  master  of  that  vessel,  under  the  name  of  Washington  Case, 
and  stated  that  he  had  been  shipwrecked  on  one  of  the  neighboring 
island^s,  and  that  he  was  in  distress ;  that  he  had  been  bound  from  Boston 


(C.)— JltiKMENT. 

1.  La  Graucle-Bivtagne  n'a  pas  nianqu^  k  ses  devoirs,  ddcoulaut  des  trois  r^gle8,  en 
ce  qui  coucerno  le  Sauiter  jusqu':\  rcntrcc  de  ce  vaisseau  ^  Gibraltar,  et  eUo  n*cst,  par 
consequent,  i)aF  responsable  pour  les  destructions  de  navires  effectuates  par  le  Sumter. 

2.  Par  contre,  la  Grande-Bretagne  a  viol^  la  r^gle  2  en  accordant  un  asile  proloDg(^ 
au  Sumter  et  en  tolerant  le  desarmenieut  et  la  pr^teudue  vente  de  ce  vaisseau  dans  le 
port  de  Gibraltar,  et  elle  est,  par  cons<^quent,  responsable  pour  le  prix  de  vente  dn 
Sumter,  de  son  armement  et  de  son  ^quipement,  pour  les  frais  do  surveillance  par  le^ 
navires  (Uus  fitats-Unis  devaut  les  eaux  de  Gibraltar,  pendant  toute  la  dur^-e  du  s<^jonr 
que  fit  Ic  Sumter  dans  ce  port,  ot  pour  les  frais  de  sa  poursuite  apr^s  son  diSpart  de  ce 
port. 

LE  RETRIBUTIOX. 

(A.) — Fa  ITS. 

1.  Ce  vaisseau  dtait  daus  Forigine  la  vapeur  k  bailee  PUncle  Ben,  des  fitats-Unis,  et 
avait  6t6  construit  h  Buffalo,  on  1856. 

Peu  de  temps  avaut  I'attaque  du  fort  Sumter,  il  avait  6t<5  envoj^^?  aur  les  c6tes  ra^ri- 
dionales  des  Etats-Unis.  Le  mauvais  temps  Tobligea  h  entrer  dans  le  fleuve  du  Cape 
Fear.  L^,  les  insurgds  s'en  empar^rent  et  le  transiorm^rent  en  schooner.  11  reprit  la 
mer  sous  le  nom  de  Retribution  et  croisa  dans  le  voisiuage  des  Bahamas. 

2.  Au  mois  de  d^cembre  1862,  il  captura  le  schooner  am<^ricaiu  le  Hanover,  et  amena 
sa  prise  h  Vile  Fortune  ou  Long  Cay,  (Puue  des  Bahamas.) 

Le  capitaine  de  la  Retribution,  nomm^  Locke,  alias  Parker,  se  pr<5senta  avec  les 
papiers  du  navire  le  Hanover  aux  autorit<^s  du  port,  se  fit  passer  pour  le  patron  de  ce 
navire  sous  le  nom  de  Washington  Case,  et  rapporta  qu^il  avait  fait  naufrage  h  I'une  des 
lies  voisiues  et  qu'il  etait  en  ddtresse ;  qu'il  avait  6t4  destine  de  Boston  ^  la  Havanc 
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to  Havana,  with  liberty  to  seek  another  market;  that  liis  instructions 
authorized  him  to  dispose  of  his  cargo,  and  to  make  use6f  the  proceeds 
to  take  in  a  cargo  of  salt,  and  to  run  the  blockade  with  it. 

The  ship's  papers  were  examined  and  fecund  to  be  in  conformity  with 
his  declarations;  they  were  indeed  made  out  in  the  name  of  the  mas- 
ter, Washington  Case,  and  it  was  under  this  name  that  Locke  was  ad- 
mitted into  the  port  with  the  Hanover,  and  that  the  ship's  cargo  was 
exchanged  for  one  of  salt. 

3.  Later,  on  account  of  remonstrances  made  by  an  American  agent, 
Locke  was  prosecuted  at  Nassau,  on  account  of  this  act.  The  first  time 
he  was  released  on  bail,  and  succeeded  in  escaping  trial  by  taking  flight 
and  forfeiting  his  bail,  (October,  1863.)  The  second  time,  having  made 
the  same  voyage  again,  he  was  acquitted  by  the  court  for  want  of  evi- 
dence to  prove  his  identity,  (February,  18()5.) 

4.  Previous  to  these  judicial  proceedings  the-Retribution  had  also  cap- 
tured, in  the  neighborhood  of  Castle  Island,  the  American  brig  Emily 
Fisher,  carrying  a  cargo  of  sugar.  The  master  of  this  latter  vessel, 
named  Staples,  relates  what  happened  in  the  following  manner: 

The  prize  having  been  made,  the  captor  made  an  arrangement  with 
some  wreckers  and  then  stranded  the  vessel,  aft^r  which  the  wreckers 
took  possession  of  her;  and  she  was  then  brought  back  to  Long  Cay, 
accompanied  by  the  Retribution. 

The  master  of  the  Emily  Fisher  was  not  allowed  to  take  possession 
of  his  ship  again  until  he  had  paid  50  per  cent,  of  the  price  of  the 
cargo,  and  33J  per  cent,  of  the  value  of  the  vessel,  to  the  wreckers. 
When  he  had  made  this  payment  he  was  replaced  in  possession  by  the 
collector;  the  authorities  declared  that  the  law  would  not  allow  the 
cruiser  to  touch  the  brig,  but  that,  even  if  they  wished,  they  had  no 
means  of  preventing  it ;  and,  finding  himself  under  the  guns  of  the 
<5ruiser,  he  had  preferred  paying  what  was  asked  of  him. 

In  tlie  British  counter  case  it  is  admitted  that  this  statement  may  be 
true,  that  there  had  been  a  conspiracy  between  the  captain  of  the  Ret- 

avec  facult<5  do  cherchor  uu  autre  march^ ;  quo  sos  instructions  rautorisaient  a  disposer 
i\e  la  carjijaison,  ot  a  en  employer  le  produit  h  faire  un  chargemont  de  sel  et  a  traverser 
le  blocus  avec  ce  cbar^emeut. 

Les  papiers  du  navire  furent  exarain(^s  et  trouv^s  conformes  aux  di^clarations ;  ils 
<^taient  en  effet  au  noui  du  patron  Wasbiuj^ton  Case,  et  ce  fut  sous  ce  nom  que  Locke 
fut  a^lniis  au  port  avec  le  Hanover  et  quo  la  cargaisou  du  navire  fut  chang^e  centre  une 
<1e  sel. 

3.  Plus  tard,  k  la  suite  de  denonciations  faites  par  un  agent  amdricain,  Locke  fut 
poursuivi  en  justice  a  Nassau,  il  cause  de  ce  fait ;  la  premiere  fois,  il  fut  reltlcbd  sous 
caution,  et  rdussit  h,  so  soustraire  b,  la  procedure  en  prenantla  fuite  etabandonnantson 
cautionnenient,  (octobre  1HG3.)  La  secoude  fois,  ayant  refait  le  mdine  voyage,  il  fut 
Hcquitt^  par  le  tribunal,  faute  de  preuves  constatant  son  identity,  (f<^vrier  1865.) 

4.  Ant<5rieurement  t\  ces  proc<S<ies  judiciaires,  le  Retribution  avaitaussi  capture  dans 
le  voisinage  de  Castle  Island  le  brick  anidricaiu  Emily  Fisher,  portant  une  cargaison 
de  Sucre.  Le  patron  de  ce  dernier  vaisseau,  nomm^  Staples,  raconte  ce  qui  ^est  pass<^ 
de  la  maniore  suivaute  : 

La  prise  faite,  le  capteur  ^tadt  entr6  en  relation  avec  quelques  wreckers  et  avait  en- 
suite  fait  <^cbouer  le  navire;  ap^^s  quoi  les  wreckers  s'en  dtaient  empards;  ensuite  il 
avait  6t6  rament^  i\  Long  Cay  sous  la  conduite  du  Retribution. 

Lui,  patron  de  TEmily  Fisher,  n'avait  6t6  en  dtat  de  reprendre  possession  de  son  vais- 
seau qu'il  n^eflt  payd  aux  wreckers  50  pour  cent  du  prix  de  la  cargaison,  et  33^^  pour  cent 
de  la  valeur  du  vaisseau.  Lorsqu'il  eat  depo»6  ce  paiement,  il  avait  etd  remis  en  pos- 
session par  le  coUecteur ;  les  autorit^s  avaient  ddclard  que  les  lois  ue  permettraieut  pas 
au  croiseur  de  toucher  au  brick,  niais  que,  quaud  m^me  elles  le  voudraient,  el  les  n'au- 
raient  aucun  moyen  de  Pempdcher ;  et,  se  trouvant  sous  les  canons  du  croiseur,  il  avait 
mienx  aim6  payer  ce  qu'ou  lui  demaudait. 

Dans  le  coutre-mdmoire  britannique,  on  recounalt  que  cet  expose  peutfitre  vrai,  qu'il  ^ 
y  avait  eu  complot  entre  le  capitaine  du  Retribution  et  les  wreckers  en  vue  d'extorquer^ 
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ribution  and  tlie  wreckers,  with  a  view  to  extorting  money  from  the 
brig,  from  which,  as  a  prize,  lie  would  otherwise  have  been  able  to  ob- 
tain nothing;  but  that  no  complaint  had  been  made  against  the 
authorities  of  the  colony,  and  that,  since  then,  nine  years  had  elapseil. 
5.  The  Retribution  thereupon  went  to  Nassau  Bay,  was  sold  there  on 
the  10th  of  April,  1863,  there  changed  her  name  to  that  of  the  Etta, 
and  both  these  transactions  were  registered  by  the  authorities  at  Nas- 
sfiu.  On  her  first  voyage  to  New  York  as  a  transport  she  was  recog- 
nized as  the  former  Eetribution,  and  was  seized  by  the  authorities  and 
sold. 

(B.) — Considerations. 

(A.) — What  took  place  respecting  the  Hanover. 

The  British  authorities  are  not  responsible  in  this  matter,  since  they 
were  deceived  in  regard  to  the  entry  and  sale  of  the  prize  at  Long  Gay. 
and  since,  from  the  manner  in  which  this  fraud  was  committed,  they 
cannot  be  accused  of  culpable  negligence. 

Nor  can  any  responsibility  be  attached  to  the  subsequent  acquittal, 
for  this  act,  of  Captain  Locke  by  the  courts  at  Nassau,  inasmuch  as  it 
is  not  shown  that  there  were  any  evident  defects  in  the  proceedings  or 
the  judgment. 

(B.) — What  took  place  respecting  the  Emily  Fisher. 

It  appears  to  be  proved  that,  in  British  jurisdiction,  by  means  of  a 
conspiracy  between  the  captain  of  the  cruiser  and  some  of  the  crew  of 
the  wrecking  vessels,  exactions  were  practiced  on  this  vessel  after  she 
had  been  captured  and  brought  into  the  waters  and  port  of  Long  Cay  ; 
and  that  the  authorities  of  the  port  were  aware  of  it,  the  affair  having, 
so  to  speak,  taken  place  before  their  eyes ;  that,  notwithstanding,  these 
authorities  did  not  take  any  steps,  either  with  a  view  of  affording 
efficient  protection,  or  with  a  view  of  instituting  judicial  proceedings, 


de  Pargent  au  brick,  dont  il  u'aurait  sans  cela  rieu  pu  retirer  coinme  prise;  mais  qa'il 
n'y  avail  pas  ea  de  plainte  port<Se  contre  les  autorit^Ss  colon iales,  et  que,  depuis  lors, 
neuf  ans  s'cStaient  ^coul^. 

5.  L^dessus,  le  Retribution  se  rondit  dans  la  baie  de  Nassau,  y  fnt  vendu  le  10  avril 
1863,  y  cbangea  son  nom  en  celui  de  "Etta,"  et  I'uu  et  Tautre de  ces  aotes furent  enrezis- 
tr^  par  les  autorit^s  de  Nassan.  Lors  de  son  premier  voyage  k  New  York,  en  qualit*^ 
de  transport,  il  y  fut  reconnn  oomme  Fancien  Retribution,  et  fut  s^questr^  par  let* 
autorit^s  et  vendu. 

(  B.)— CONSID^UANTS. 

(A.)  Ce  qui  se passa concernant  le  Hanover. 

Les  autorit^s  britanniques  n^en  sont  pas  responsables,  puisqu^elles  furent  tronip^es 
(pliant  ill  I'entri^e  et  h  la  vente  de  la  prise  k  Long  Cay,  et  que,  de  la  manifere  dont  cetti* 
trompcrie  fut  commise,  il  no  pent  leur  6tre  reproch^  de  negligence  coupable. 

n  n'y  a  pas  non  plus  de  motif  de  re8ponsabilit<^  dans  Facquittement  snbsc^queut,  pour 
ce  fait,  du  captaine  Locke  par  les  tribunaux  de  Nassau,  puisqu'il  n'est  pas  ^tabli  qu'il 
y  ait  eu  des  d^fauts  6vidents  dans  la  proc<^dure  et  le  jugement. 

^B.)  Ce  qui  aepiissa  concemant  V Emily  Fisher. 

11  paratt  constats?  que  dans  la  juridiction  britannique,  au  moyen  d'uu  couiplot  fonn<? 
entre  le  capitaine  du  croiseur  et  qnelques  horames  d*<5quii>agc  de  bateaux  de  sauvetagts 
il  fut  conimis  des  exactions  contre  ce  vaisseau,  apres  quMl  eut  6t6  capture  et  amen^ 
dans  les  eaux  et  le  port  de  Long  Cay  ;  et  que  les  autorit<58  du  port  en  avaient  connais- 
sance,  les  clioses  s^^tant,  pour  ainsi  dire,  passives  sous  leurs  yeux  ;  que,  nonobstant  cela, 
ces  autorit^s  n*avaient  pas  fait  une  seule  demarche,  ni  eu  vue  d'accorder  protection 
effective,  ni  eu  vue  d'eutamer  des  poursuites  judiciaires,  ui  en  faisant  rapport  aux 
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or  by  reportin*?  to  their  superiors  what  was  taking  place  ;  that,  more- 
over, and  as  a  sequel  to  the^e  acts,  on  the  10th  of  April,  18G3,  seven 
weeks  after  the  events  wldch  had  taken  place,  the  sale  and  change  of 
name  of  the  Retribution  took  place,  and  that  these  transactions  were 
registered  by  the  authorities  at  Nassau. 

(C.)  The  objections  made  by  Great  Britain,  that  it  was  not  until 
nine  years  after  these  acts  took  place  that  a  claim  is  made  with  respect 
to  the  Emily  Fisber,  and  that  Long  Cay  is  a  distant  and  little  frequented 
port,  are  immaterial,  because  the  nature  of  the  ottense  commuted  at 
Long  Cay  made  it  the  duty  of  the  authorities  to  interfere  officially,  or 
to  report  to  their  superiors;  and  because,  even  if  at  the  time  of  the 
commission  of  the  offense,  there  was  not  on  the  spot  a  force  to  prevent 
it,  it  was,  neverthj?less,  the  duty  of  the  authorities,  immediately  after- 
ward, to  take  every  step  to  repair  it,  even  that  of  insisting  that  meas- 
ures should  be  taken  against  the  belligerent  by  whom  the  cruiser  was 
commissioned. 

JUDGMENT. 

Great  Britain  did  not  fail  to  observe  her  duties  as  a  neutral  with 
respect  to  the  facts  which  concern  the  Hanover ;  on  the  other  hand, 
in  regard  to  the  Emily  Fisher,  she  did  not  fulfill  her  duties  as  a  neu- 
tral, and  is  responsible  on  this  head. 
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I. — DUE  DILIGENCE. 

These  words,  which  are  found  in  the  first  and  third  of  the  rules 
prescribed  by  the  treaty  of  Washington,  for  the  govern- 
raent  of  the  arbitrators  in  making  up  their  judgment,  have        our  ci.i»B^„r.. 
given  rise  to  much  discussion  in  the  preparatory  arguments  of  the 
opposing  parties. 


autorit^8  supdrieiires  de  ce  qui  se  passait;  que,  bien  plus,  et  en  suite  de  ces  faits,  le  10 
avril  1863,  sept  semaines  apr^s  les  dveiieinentsqui  avaieut  eulieu,  la  veute  et  le  change- 
nient  dn  noui  de  Retribution  s'effectu^rent  et  que  ces  actes  furent  enregistr^s  par  Tea 
autorit^  ^  Nassau. 

(C.)  Les  objections  queprSsetite  la  Grande- Bretagne — 

Que  ce  n'est  que  neuf  ans  ap^^s  les  faits  accomplis  que  Ton  reclame  an  sujet  de 
TEmily  Fisher  et  que  Lonjj  Cay  est  un  port  peu  fr6quent<5  et  <?cart<5— n'out  pas  d'iui- 
portance,  parcc  que  la  nature  du  d^lit  couimis  ti  Lonj;  Cay  faisait  aux  autorit^s  un  de- 
voir d'intervenir  d*office  on  de  faire  rapport  aux  antorit^s  sup^rieures,  et  que  quand 
mSme,  an  moment  de  la  commission  du  d^lit,  Ton  n'avait  pas  sur  place  la  force  de  I'em- 
p^her,  les  aut«rit<^^avaient,  cependant,  le  devoir  do  faire  immi^diateiuent  apn^s  toutes 
les  d<5marche»  pour  y  rem<^dier  et  mdme  celui  d'insister  pour  qu'il  fftt  pris  des  mesuros 
contre  le  bellig^rant,  conimettant  du  croiseur. 

(C.) — JUGEMEN"!. 

La  Grande-Bretagne  n'a  pas  manqu^  ik  ses  obligations  de  ncutralit<^  relativement  aux 
faits  qui  concernent  le  Hanover ;  par  coutre,  pour  ce  qui  concerne  TEmily  Fisher,  elle 
n'a  pas  satisfait  h  ses  devoirs  de  neutralit<S,  et  elle  est  responsable  de  ce  chef. 


LE8    "dues  Dn^IGKNCES." 

Cos  mots,  qui  se  trouvent  dans  la  premiere  et  dans  la  troisit^me  des  r6gle^  prescrites 
par  le  trait^  de  Washington,  pour  servir  de  guide  aux  arbitres,  pour  former  leur  juge- 
roent,  ont  donn^  lieu  k  beaucoup  de  discussions  dans  les  expos^^s  prdparatoires  des  par- 
ties opposautes.  ^,y,  ,^^.  .^  ^^  ^.  ^v^"^ 
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On  the  side  of  Great  Britain,  an  explanation  of  them  is  given  in  the 
IHh,  10th,  and  11th  propositions,  laid  down  on  tbe  24th  and  25th  pages 
of  the  case. 

The  subject  is  again  considered  in  pages  21  and  22  of  the  volume 
called  the  Counter  Case. 

It  is  again  referred  to  in  the  8th  and  9th  pages  of  the  volume  called 
the  Argument  or  Summary. 

Lastly,  it  is  treated  in  a  more  general  way  in  the  argument  presented 
by  Sir  Roundell  Palmer,  counsel  on  behalf  of  Her  Britannic  Majesty,  on 
the  25th  July  last. 

On  the  side  of  the  United  States,  an  explanation  is  presented  in  pages 
150  to  158  of  the  volume  called  The  Case. 

It  is  again  referred  to  in  the  sixth  page  of  the  Counter  Case. 

The  subject  is  again  treated  in  pages  316  to  322  of  the  Argument  or 
Summary. 

Lastly,  it  is  discussed  in  a  more  general  way  in  the  argument  sub- 
mitted by  the  counsel  on  behalf  of  the  United  States  on  the  5th  and  6th 
of  August. 

The  objection  which  I  am  constrained  to  admit  as  existing  in  my  mind 
to  the  British  discussion  is,  that  it  ap[)ears  to  address  itself  for  the 
most  part  to  the  establishment  of  limitations  to  the  meaning  of  the 
words  ratber  than  to  the  explanation  of  the  obligations  which  they 
imply. 

The  objection  which  I  am  constrained  to  find  to  the  American. defini- 
tion is  that  1  do  not  find  the  word  ''  due  ^  used  in  the  sense  attributed 
to  it  in  any  dictionary  of  established  authority. 

Yet  it  does  not  appear  to  me  so  difficult  to  find  a  suitable  meaning  for 
these  words.  Perhaps  it  may  have  been  overlooked  from  the  very  fact 
of  its  simplicity. 

1,  understand  the  word  diligence  to  signify  not  merely  work,  but,  to  use 
a  familiar  phrase,  work  with  a  will. 

The  force  of  the  qualifying  epithet  "due'' can  be  best  obtained  by 
tracing  it  to  its  origin.  All  lexicographers  derive  it  from  the  Latin 
verb  *'  debere,"  which  itself  is  a  compound  of  two  words  '*  de-'  and* 

Du  c6t(^  (le  la  Graiide-Bretagiie,  une  explication  eu  est  clonn^  daos  les  9"'*',  10™"^  et 
1 1'"<^  propositions  poshes,  pages  24  et  25  du  "Case.*' 

Lesujet  est  de  nouveau  consid^r^,  page**  511  et2*2,  du  volume  appeld  le  "Counter-case." 

II  y  est  encore  fait  allusion,  pages  8  et  9,  du  volume  nommc^  *'  Argument"  ou  "  Sum- 
mary." 

Eufiu  il  est  traito  d'liue  maniere  plus  ge'iii^rale  dans  le  plaidoyer  present*^  par  Sir 
Koundell  Palmer,  conseiller  de  sa  Majeste  britanuique,  le  25  juillet  dernier. 

Du  cote  des  l^tats-Unis,  une  explication  est  preiientoe,  pages  150  ^  158  du  volume 
nomme  le  "  Ca«e." 

11  y  est  encore  fait  allusion,  page  6  du  *•"  Counter-case." 

Le  sujet  est  de  nouveau  traitif,  pages  316  h  322  de  'TArgument"  ou  "  Summary." 

Entin  il  est  discute  d'une  maniere  plus  gen<5rale  dans  le  plaidoyer  pr^sonti^  par  les 
conseillers  des  fitats-Unis,  les  5  et  (5  aofit. 

L'objection  que  je  suis  obligd  d'admettre  com  me  existant  dans  mon  asprit  Ji  Tegard 
des  arguments  anglais  est,  qu'ils  semblent  s'appliquer  pour  la  plupart  4  <5tablir  des  li- 
mitations du  sens  de  ces  mots,  plutOt  que  de  Pobligation  quMls  impliquent. 

L'objection  que  je  suis  oblig^  de  faire  h  la  d^fiuition  am^^ricaine  est  que  je  ne  trouve 
pas  le  mot  "due"  employ^  dans  le  sens  qui  y  est  attribu^,  dans  aucun  dictionnaire 
d'une  autorit^  reconnue. 

Cependant  il  ne  me  semble  pas  si  difticile  de  trouver  un  sens  couvenable  pour  ces 
mots.     Peut-6tre  a-t-il  ^chapp^  par  le  fait  m^me  de  sa  simplicitiS. 

Je  comprends  que  le  mot  "diligence"  signifie,  uon  pas  simplement  agir,  mais  agir  de 
bon  ccBur. 

La  force  de  V<^pitliet.e  qnalificative  "due"  peut  6tre  mieux  trouv^e  en  remontant  a 
sou  origine.    Tons  les  lexicograpbes  la  font  d<5river  du  verbe  latin  debere.  qui  est  lui 


OPINIONS    OF    MR.    ADAMS.  143 

''  habere,"  which  meaus  "  quasi  de  alio  habere" — that  is,  in  English,  to 
have  of  or  from  another. 

Assuming  this  to  be  the  priuiary  meaning,  1  now  come  to  the  second 
step.  The  first  having  implied  something  received  by  one  person  from 
another,  the  second  implies  equally  an  obligation  incurred  thereby. 
"Debere,"in  Latin,  means  to  owe.  In  French  it  becomes  "  devoir," 
which  is  equivalent  to  debt,  to  duty,  or  to  obligation.  In  English  it  is 
thus  defined  by  two  eminent  authorities  : 

Richardson:  " That  which  is  owed;  which  any  one  ought  to  have, 
has  a  right  to  demand,  claim,  or  possess." 

Webster:  "Owed;  that  ought  to  be  paid  or  done  to  another;  that  is 
due  from  me  to  another,  which  contract,  justice,  or  propriety  requires 
nie  to  pay,  and  which  he  nuiy  justly  claim  as  his  right." 

I  have  searched  a  great  variety  of  other  authorities,  but  do  not  cite 
them,  as  they  only  repeat  the  same  idea. 

Hence  it  may  be  inferred  that  the  sense  of  the  words  "due  dili- 
gence" is  that  of  "earnest  labor  owed  to  some  otiier  party,"  which  that 
party  may  claim  as  its  right. 

But,  if  this  definition  be  conceded,  it  must  naturally  follow  that  the 
nature  and  extent  of  this  obligation  cannot  be  measured  exclusively  by 
the  judgment  or  pleasure  of  the  party  subject  to  it.  If  it  could,  in  the 
ordinary  transactions  between  individuals,  there  would  be  little  security 
for  the  faithful  performance  of  obligations.  If  it  were  not  that  the 
l^arty  to  whom  the  obligation  has  been  given  retains  a  right  to  claim  it 
in  the  sense  that  he  understands  it,  his  juospect  of  obtaining  justice  in 
a  contested  case  would  be  but  slight. 

If  this  view  of  the  meaning  of  the  words  be  the  correct  one,  it  fol- 
lows that,  wiien  a  neutral  government  is  bound,  as  in  the  tirst  an<i  third 
rules  laid  down  in  the  treaty  for  our  guidance,  to  use  "due  diligence"  in 
regard  to  certain  things,  it  incurs  an  obligation  to  some  external  paity. 


iu6me  compose  de  deux  mot«  de  et  habere,  ce  cjui  signifie  quasi  de  alio  kabire — c'est-jVdire, 
ell  fran^ais:  avoir  on  tenir  d^un  autre. 

En  adniettant  quo  ceci  est  la  premifere  significatiouj'arrive  uiaintenant  j\  la  seconde. 
L.a  preinit»re  impliquant  (lu'nnc  jiersonnt^  a  le^u  quefqne  chost^  d'liii  autre,  la  Hccondo 
irapliqne^galemeutqu'nne  obligation  s'en  estsnivie.  Dcbere,  en  latin,  signilic,  en  anglais, 
**  to  owe."  En  frangaia,  11  devient  "devoir,"  c«qui  dq^uivaut  k  dette,  devoir  on  obligation. 
En  anglais,  il  est  d^iini  ainsi  par  denx  autoritcs  enunentt*^: 

Richardson:  **Ce  qui  estdft;  ce  <iue  quelqn'nn  doit  avoir;  ce  qu'il  a  le  droit  de 
demander,  de  r<Sclanier  on  de  i>os8t'^der." 

Webster:  " l)ft ;  ce  qui  doit  etre  payo  <>u  fuit  h  un  autre;  ce  qn'on doit  ii  un  antrt» ;  ce 
qu'an  contrat,  la  justice  ou  la  propriet^^  exige  qne  je  pave,  et  ce  qu'il  pent  justen^ent 
i^clamer  couiuie  son  droit." 

.J'ai  cherch<^  un  grand  nonibre  d'autresautorites.  mais  je  ne  les  cite  pas,  parce  qn'ellt-s 
ne  font  que  r^p^ter  la  m^me  idoe. 

De  Iti  on  pent  inf<5rer  que  le  sons  des  mots ''due  diligence"  est  celui  d'un  travail 
jM^.rieux  dfi  L  quelque  autre  personne,  que  cettt^  personne  pent  rcclainer  coninie  son 
droit. 

Mais  si  cette  d<5tinition  est  adniise,  il  doit  tiatureUenuMit  seusuivi-e  qne  la  natiin*  ct 
r<^tendue  de  cette  obligation  ne  peuvent  pas  Otro  estiniees  exclnsivenieut  scion  1« 
jugement  ou  le  plaisir  dc  la  personne  qui  y  est  souuiise.  Si  c«la  t^fait  possible  dans 
les  transactions  ordiuaires  entre  individus,  il  y  aurait  pen  dc  t^^cnrit<^  pour  Tacctnn- 
pHssement  lidi)le  des  obligations.  Si  ce  n'^tait  que  la  personne  en  vers  lac|Ut'lle  robli«:a- 
tiou  a  6X6  contracture  conserve  le  droit  de  la  r<5clamer  dans  le  :^ens  ou  elle  IVntend,  sjk 
chance  d'obtenir  justice  dans  un  cas  contest^  ne  serait  qne  l^^gere. 

Si  cette  maniere  d'envisager  le  sens  den  mots  est  exacte,  il  s'ensnit  qnu  lorsqu'iui 
gonvernement  nentre  est  tenu,  comme  dans  la  premiere  et  dans  la  troi.sieme  regie 
pos4^s  dans  le  traits  pour  uons  servir  de  guide,  d'exercer  "due  diligenee"  i\  IVganI  «le 
csertaines  choses,  il  encourt  envers  quelque  autre  partie  unc  olligation  d-nr  il  n'e^t 
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the  nature  and  extent  of  which  it  is  not  competent  to  it  to  measure  ex- 
clusively by  its  own  will  and  pleasure. 

Yet  the  assumption  that  it  is  compet-ent  appears  to  me  to  underlie  tlie 
whole  extent  of  the  British  position  in  this  controversy. 

It  may,  indeed,  be  affirmed  that  no  sovereign  power  in  the  last  resort 
is  accountable  to  any  other  for  the  results  of  the  exercise  of  its  own 
judgment,  arrived  at  in  good  faith.    . 

This  proposition  may  be  admitted  to  be  true  in  point  of  fact;  but  it 
is  obvious  that  proceedings  under  it  gain  no  sanction  under  any  law 
but  that  of  superiority  in  physical  force. 

To  escax)e  this  alternative,  resort  has  been  had  to  an  attempt  at  defi- 
nition of  a  system  of  rights  and  obligations,  to  which  the  assent  of 
civilized  nations  imparts  authority  in  the  regulation  of  their  recipro<?al 
duties. 

Under  that  system  all  the  nations  recognizing  it  are  placed  on  a  per- 
fectly equal  footing,  no  matter  what  the  nature  of  their  relative  force. 
To  borrow  a  sentence  from  the  British  counter  case — 

Her  Majesty's  governmeut  knows  of  no  distinction  between  more  dignified  and  l«*ss 
dignified  powers;  it  regards  all  sovereign  states  as  enjoying  equal  rights,  and  equally 
subject  to  all  ordinary  international  obligations ;  and  it  is  firmly  persuaded  tliat  there  is 
no  state  in  Europe  or  America  which  would  be  willing  to  claim  or  accept  any  immunity 
in  this  respect  on  the  ground  of  its  inferiority  to  others  in  extent,  military  force,  or 
population. 

Admitting  this  position  in  its  fullest  extent,  it  may,  at  the  same  time, 
be  affirmed  that,  if  Her  Majesty's  government  were  to  enter  into  a  con 
tract  with  these  various  states,  as  a  neutral  power,  to  use  due  diligence 
in  certiiin  emergencies,  not  one  even  of  the  smallest  of  them  would  fail 
to  deny  that  Her  Majesty's  government  was  the  exclusive  judge  of  the 
measure  of  its  obligations,  contracted  under  those  words. 

What  is  then  the  rule  by  which  the  actual  performance  of  this  duty 


pas  compdt<int  pour  cstimerexclusivement,  d*apres  sa  volont^  propreet  son  bon  plstisir. 
la  nature  et  IVteudue. 

Cepcndant  la  supposition  qu'il  est  competent  me  scmblo  servir  de  base  ^  toute  Ui 
position  anglaise  dans  cette  controverse. 

On  pent  en  efi'et  affirmer  qu^iucune  puissiiuce  souveraine  en  dernier  ressort  n'a  i\ 
rendre  compte  ii  une  autre  pour  les  rdsultats  de  I'exercice  de  son  propre  jugement  fait 
de  bonne  foi. 

Cette  proposition  pent  etre  admise  comme  vraio  en  fait,  mais  il  est  certain  qu'une 
conduits  qui  s'y  conforme  ue  gagne  aucune  saction  d'aucune  loi  si  ce  n*est  de  celle  d'uue 
sup^riorileen  force  physique. 

Pour  ^chapper  s^  cette  alternative  on  a  eu  recours  si  une  tontativo  pour  d^finir  un 
gyst^me  de  droits  et  d\)bligations,  auquel  Tassentiment  des  nations  civilis6es  donne 
autorit<^.  dans  le  r^glement  de  lours  devoirs  rc'ciproquos. 

D^apres  ce  systeme,  toutes  les  nations  qui  le  reconnaissent  sont  plac^es  sur  uu 
pied  parfaitement  (3gal,  n'importe  la  nature  de  leur  force  relative.  Pour  emprunter 
une  phrase  dn  *' counter-case"  anglais: 

"Le  gouverneuieut  de  sa  Majeste  .  .  .  ne  conualt  aucune  distinction  cntre  des 
puissances  plus  on  moins^lev^es  en  dignit*'*;  ilregarde  tons  les  (Stats  souveraius  comme 
jouissant  de  droits  (^gaux,  comme  dgalement  aBsujcttis  ^  toutes  les  obligations  ordi- 
naireiiinternationales;  il  a  la  ferme  conviction  qu'il  nVst  pase4i  Europe  on  en  Amdrique, 
un  seul  <^tat,  qui  veuille  prdtendro  ni  accopter  k  cet  egard  aucune  exemption  motivee 
sur  son  iiif<^riorite  relative  comme  territoire,  comme  puissance  militaire  ou  comme 
population." 

En  admett^ut  cette  position  dans  toute  son  ^tendue,  on  pent  affirmer  en  mdme  t«mps 
que,  si  le  gonvernement  de  sa  Majesty  devait  faire  un  contrat  avec  ces  divei*8  etats 
comme  puissance  neutre  pour  exercer  "due  diligence''  dans  certaiues  circonstances,  il 
n'est  pas  un  des  plus  petits  d'entr'eux  qui  manqurit  de  nier  que  le  gouvernement  de  sa 
Majesty  fdt  le  jugo  exclusif  de  la  mesurc  de  ces  obligations  contract^es  d'apr^s  ces 
mots. 

QueUe  est  doucla  r^gle  d'apr^s  laquelle  on  pent  estimer  racoomplissement  effectif 
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can  be  estimated  ?  It  seems  to  me  tolerably  plain.  Whatever  may  be 
the  relative  position  of  nations,  the  obligation  between  them  rests  upon 
the  basis  of  exact  and  comi>lete  reciprocity.  Hence  the  compact  em- 
braced in  the  words  "  due  diligence"  must  be  fulflUed  according  to  the 
construction  placed  upon  the  terms  by  each  separate  nation,  subject  to 
reasonable  modifications  by  the  just  representations  of  any  other  nation 
with  which  it  is  in  amity,  suft'ering  injury  from  the  consequences  of  ii 
mistake  of  negligence  or  intention.  These  may  very  naturally  grow  out 
of  the  great  differences  in  their  relative  position,  which  should  properly 
be  taken  into  consideration.  In  the  struggle  which  took  place  in  Amer- 
ica, "due  diligence"  in  regiird  to  the  commercial  interests  of  one  of  the 
belligerents  meant  a  very  different  thing  from  the  same  words  ap[)lied 
to  the  other.  The  only  safe  standard  is  that  which  may  be  reached  by 
considering  what  a  nation  would  consider  its  right  to  demand  of  another, 
were  their  relative  positions  precisely  reversed.  If  the  due  diligence 
actually  exercised  by  one  nation  toward  another  does  not  prove  to  be 
exactly  that  diligence  which  would  be  satisfactory  if  applied  to  itself 
under  parallel  circumstances,  then  the  obligation  implied  by  the  words 
has  not  been  properly  fultilled,  and  reparation  to  the  party  injured  is  no 
more  than  an  act  of  common  justice. 

Such  seems  to  be  the  precise  character  of  the  present  controversy. 
Her  Majesty's  government  denies  that  the  measure  of  diligence  due  by 
her  as  a  neutral  to  the  United  States  as  a  belligerent,  during  the  late 
struggle,  was  so  great  under  the  law  of  nations  as  it  has  been,  with 
her  consent,  made  by  the  terms  of  the  treaty.  But,  in  either  case, 
she  claims  to  be  the  exclusive  judge  of  her  fulfillment  of  it,  apart  from 
the  establishment  of  this  tribunal,  to  which  she  has  consented  to  appeal. 
But  this  very  act  implies  the  consciousness  of  the  possibility  of  some 
debt  contracted  in  the  process  by  the  use  of  these  terms  that  may  justly 
be  claimed  by  another  party.  Of  the  nature  and  extent  of  that  debt, 
and  how  far  actually  paid,  it  is  the  province  of  this  tribunal  to  deter- 


de  ce  devoir?  EUe  me  semble  assez  claire.  Quelle  qne  soit  la  position  relative  des 
uations,  Tobligatiou  entre  elles  repose  sur  la  Ijase  d'exacte  et  compl^t^  r<Sciprocit<5. 
Dfes  lors  le  coiitrat  compris  sous  cos  mots  "due  diligence"  doit  dtre  rempli  d'apr^s  l-in- 
terpr<^tatiou  donn^e  des  termes  par  chaqae  nation  prise  sdpardment,  snjette  ft  des 
inoditications  raisonnables  de  lapartde8repr6seutation8  justes  de  qnelqne  autre  nation 
avee  laquelle  elle  est  eo  rapport  d*amiti^,  soutfrant  des  dommages  eusuite  des  cons<5- 
quences  de  malentendu  ou  de  negligence,  ou  d'iuteution.  Celles-ci  penvent  naturelle- 
inent  d6couler  des  grandes  differences  dans  leur  position  relative,  qui  doivent  Aire 
prises  en  consideration.  Dans  le  conflit  qui  eut  lien  en  Amedque  "due  diligence"  par 
rapport  aux  int^r^ts  comniercianx  de  I'nn  des  bellig<Srant»  avaic  un  tout  autre  sens  que 
les  mdmes  mots  appliques  k  Pautre.  La  seule  pierre  de  toucbe  est  celle  que  Ton  pent 
trouver  en  considdrant  ce  qu'une  nation  croirait  avoir  le  droit  de  r6clamer  d'une  autre, 
si  leurs  positions  relatives  etaien t  precis^ment  inverses.  8i  la  "  due  diligence "  eftiicti ve- 
ment  exerc^e  par  une  nation  euvers  une  autre  ne  se  montre  pas  ^tre  exactenient  cette 
''  diligence"  qui  serait  satisfaisante  si  elle  lui  etait  appliqu^e  dans  des  circonst^inces 
analogues,  alors  I'obligation  impliqu^e  par  les  mots  n'a  pas  6t4  bien  remplie,  et  une 
reparation  envers  la  partie  l^s^e  n'est  plus  qu'un  acte  de  simple  justice. 

Tel  paratt  6tre  le  caracl^re  precis  de  la  pr^sente  controverse.  Le  gouvernement 
de  sa  Msgeste  nie  que  la  mesure  de  diligence  due  par  lui  comme  nentre  aux 
]^tats-Unis  comme  beihgerant,  pendant  le  dernier  conflit,  fClt  aussi  grande,  d'apr^s  le 
droit  des  gens,  qu'elle  a  6t6  faite  avec  son  consent^ment  par  les  tt^rmes  du  trait(^. 


Mais  dans  les  deux  cas  il  pretend  6tre  le  juge  exclusif  de  la  mani^re  dont  elle  Fa 
accompli,  ^  I'exception  de  retablissement  de  ce  tribunal,  auquel  elle  a  consenti  ^  en 
'.  Mais  cet  acte  lui-mdme  implique,  par  Femploi  de  ces  termes,  la  conscience  de 
ibilite  de  quelque  dette  coutractee  dans  Taffaire,  et  qui  peut  justenient  ^tre 
ie  par  une  autre  partie.  Quant  k  la  nature  et  h,  I'etendue  de  cette  dette,  et 
d  elle  a  6t6  pay^e  effectivement,  il  appartient  h  ce  tribunal  d'en  decider,  apiui 
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mine,  after  full  consideration  of  the  evidence  submitted.    Such  is  the  con- 
struction 1  have  pla<;ed  upon  the  words  "due  diligence.'^ 

.      n.— THE  EFFECT  OF  COMMISSIONS. 

This  question  has  been  discussed,  more  or  less  extensively,  in  the 
Eff^i  of  c^mmu.  pHpcrs  aud  arguments  before  us. 

On  behalf  of  Great  Britain  it  is  claimed  that  the  rule  is 
perfectly  established  that  a  vessel  belonging  to  any  i>ower  recognized 
as  sovereign,  or  as  a  belligerent,  has,  in  virtue  of  Its  commission,  a 
right  to  claim  a  reception,  and  the  privilege  of  extraterritoriality,  with- 
out regard  to  its  antecedents,  in  the  ports  of  every  neutral  power. 

The  authorities  quoted  to  sustain  this  position  sustain  it  as  an  estab- 
lished general  rule.    I  see  no  reason  to  question  it. 

But  the  question  that  has  been  raised  in  the  present  controversy  is 
an  exceptional  one,  which  is  not  touched  by  these  decisions. 

.The  reception  of  vessels  having  an  origin  exclusively  or  even  par- 
tially American,  and  bearing  on  their  front  no  evidence  of  fraud  or 
violence,  does  not  seem  to  have  been  brought  into  question  in  this  con- 
troversy. Such  vessels  were  the  Sumter,  the  Nashville,  the  Tallahassee, 
the  Chickamauga,  &c. 

The  case  is  different  in  regard  to  that  class  of  vessels  which  derive 
their  origin  exclusively  from  a  systematic  and  fraudulent  abuse  of  the 
amity  of  a  neutral  power,  setting  at  defiance  its  laws  within  its  own 
jurisdiction,  and  taking  advantage  of  its  forbearance  in  the  hope  of  in- 
volving it  the  more  with  its  opponent  in  a  responsibility  for  tolerating 
its  own  misdeeds. 

It  admits  of  no  question,  in  my  mind,  that  the  outfit  and  equipment 
of  the  Florida,  the  Alabama,  the  Georgia,  and  the  Shenandoah  were 
each  and  all  made  in  defiance  of  the  laws  of  Great  Britain  and  the  in- 
junction of  the  Queen's  proclamation  of  neutrality.    By  this  conduct 

UQ  examea  complet  des  prenves  qai  lui  ont  6t6  soamises.    TeUe  est  Finterpr^tation  que 
j'ai  donn^e  des  mots  "due  diligence." 

L^EFFET  DES  COMMISSIONS. 

Cette  question  a  ^t^  discut^e  d'une  niani^re  plus  ou  moins  ddvelopp^  dans  les  docn- 
lueutB  et  plaido3'er8  devaut  nous. 

Du  c6tJ  de  la  Graude-Bretagne  on  pretend  que  la  rfegle  est  parfaitement  dtablie 
c^u^uu  vaisseau,  appartenant  h  un  pouvoir  quelcouque  reconnu  comme  souverain  ou 
comme  bellig^raut,  a,  en  vertu  de  sa  commission,  le  droit  de  r^clamer  une  reception  et 
le  privilege  d'extra-territorialit^,  sans  dgard  a  ses  antecedents  dans  les  ports  de  toute 
puissance  neutre. 

Les  Uutorit^s  cities  pour  appuyer  cette  position  la  sontiennent  comme  une  r^gle 
general^  dtablie.    Je  ne  vois  pas  de  raison  de  la  niettre  en  question. 

Mais  la  question  80ulev6e  dans  la  pr^seute  con tro  verse  est  une  question  exception - 
uelle,  i\  laquelle  ces  decisions  ne  se  rapportent  pas. 

La  reception  de  vaisseaux  ay  ant  une  origine  amdricaine  en  tout  ou  en  partie,  et  ne 
portant  sur  leuE  front  aucune  preuve  de  fraude  ou  de  violence,  ne  semble  pas  avoir  6te 
mise  en  question  duns  cette  controverse.  Tels  dtaieut  le  Sumter,  le  Nashville,  le  Tal- 
lahassee, le  Chickamauga,  etc. 

Le  cas  est  different  en  ce  qui  concerne  cette  classe  de  vaisseus  qui  tireut  lear  orif^ue 
exelusivement  d'nn  abus  syst<Smatique  et  fraiiduleux  du  comit<Sd'une  puissance  neutre, 
uiettaut  an  d^ti  ses  lois  dans  sa  propre  juridictiou,  et  preuant  avantage  de  sa  bonne 
disposition,  dans  Tespoir  de  Pentraluer  encore  avec  son  adversaire  dans  une  responsa- 
bilit<$  pour  avoir  tol^rd  ses  propres  m^faits. 

Je  n^eu  doute  point,  la  preparation  et  r^quipement  du  Florida,  de  TAlabania,  du 
Georgia  et  du  Shenandoah  fuxent,  pour  chacun  d'eux,  fait  en  d^fi  des  lois  de  la  Grande- 
Bretagne  et  des  injonctions  de  la  proclamation  de  ueutralit<S  de  la  Reine.    Par  cette 


OPINIONS   OF   MR.   ADAMS.  147 

the  perpetrators  had  not  011I3'  clearly  forfeited  all  right  to  consideration, 
but  had  subjected  themselves  to  the  penalties  of  malefactors  if  they 
ever  returned  within  the  jurisdiction  which  they  had  insulted.  The 
right  to  exclude  vessels  from  British  ports  on  these  grounds,  without 
regard  to  their  commissions,  is  distinctly  affirmed  by  Sir  Eoundell  Pal- 
mer, one  of  the  lawyers  of  the  Crown  during  the  whole  period  in  ques- 
tion, and  seems  to  be  indubitable.  To  deny  it  would  place  every 
sovereign  power  at  the  mercy  of  any  adventurous  pirate  on  the  ocean 
who  might  manage  to  cover  himself  with  the  threadbare  mantle  of  the 
minutest  belligerent. 

It  is  a  perfectly  well  understood  principle  of  law  that  no  citizen  of  a 
foreign  nation,  excepting,  perhaps,  in  certain  cases,  a  representative 
clothed  with  diplomatic  privileges,  is  free  from  the  obligation  of  con- 
forming himself  to  the  laws  of  the  country  in  which  he  is  residing.  If 
he  willfully  violates  them  he  is  subject  to  the  same  penalties  which  are 
imposed  upon  native  citizens.  Even  though  not  a  citizen  he  is  subject 
in  Great  Britain  to  be  tried  for  quasi  treason.  If  instead  of  conspiring 
against  the  Queen  he  enters  into  combinations  which  involve  the  king- 
dom in  complications  with  foreign  powers  with  which  it  is  at  peace,  he 
surely  cannot  come  forwartl  and  plead  the  possession  of  a  commission 
from  the  authorities  of  his  own  country  in  his  justification.  Neither  is 
the  commander  of  a  ship  of  a  foreign  power  which  comes  within  the 
harbor  of  another  free  from  the  same  general  obligation.  If  he  violates 
any  of  the  regulations  prescribed  for  his  government  he  is  liable  to  pay 
the  penalty  by  a  withdrawal  of  his  privileges  or  by  an  immediate  order 
of  exclusion  from  the  port. 

For  myself,  therefore,  I  cannot  see  any  reason  why  the  existence  of  a 
commission  should  have  stood  in  the  way  of  a  clear  expression  by 
Great  Britain  of  its  sense  of  the  indignities  heai>ed  upon  Her  Majesty's 
government  by  the  violation  of  her  laws  within  her  various  dominions, 
continuously  persisted  in  during  the  existence  of  this  belligerent.  In 
my  opinion  it  would  have  justified  the  seizure  and  detention  of  the 
offending  vessels  wherever  found  within  the  jurisdiction.    But  if  that 

conduite,  lea  fauteurs  avaieut  uon-seuleroent  perdu  nettemcut  tout  droit  au  respect, 
msLiH  Wh  ^taicDt  assujettis  aux  peiues  des  nialfaitcurs  s'ils  revenaient  jamais  daus  la 
juridiction  qn'ils  avaieut  insult^.  Le  droit  d'exclure  des  vaisseaux  des  ports  anglais 
pour  ces  motifs,  saus  ^i^ard  ti  lenrs  commissions,  est  uettemont  affirm^  par  Sir  Rouiidell 
Fulmer,  un  des  conseillers  de  la  couronne  pendant  toute  la  p<^riode  en  question,  et  seni- 
ble  6tre  indubitable;  le  nier  serait  luettre  toute  puissance  souveraiue  k  la  merci  de  tout 
pirate  aventureux  sur  roc6au  qui  pourrait  r^ussir  k  se  couvrir  du  manteau  us^  du  plus 
I>etit  beilig^rant. 

C'est  un  principe  ne  loi  parfaitement  bieu  compris,  qu^aucun  citoyen  d^nne  nntion 
^trang^re,  si  ce  n'est,  pent-6tre,  un  repr&sentaut  rev^tu  do  privildges  diploniatiques, 
ii'est  exempt  de  r(»bIigatioii  de  se  conformer  aux  lois  du  pays  dans  iequel  il  demeure. 
S'il  les  viole  volontairement,  il  est  assujetti  aux  monies  peines  qui  sont  impos<5es  aux 
citoyeus  natifs.  Mdme  s'll  n'est  pas  citoyen,  il  est  expos<S  en  Ancleterre  h  ^tre  ponrsuivi 
pour  quati  titkhison.  Si,  uu  lieu  de  conspirer  contre  la  Reine,  il  entre  dans  des  conibi- 
naisons  qui  pr^cipitent  le  royanme  dans  des  complicataons  envcrs  des  puissances  souve- 
raiues  avec  lesqueUes  celui-ci  est  en  paix,  il  ne  pent  certainement  pas  se  presenter  et 
s'appuyer  pour  sa  justiiicatiou  sur  la  possession  d'une  commission  des  autorit<^  de  son 
propre  pays.  Le  commandant  d'un  vaisseau  d*une  puissance  ^trang^re  qui  vient  dans 
le  port  d'uno  autre  n'est  pas  exempt  Don  plus  de  la  meroe  obligation  g<^n^rale.  S'il 
viole  (juelqn'nn  des  r^glements  prescrits  pour  sa  conduite,  il  est  expos^  k  snbir  la 
peine  d'un  d^pouilleroent  de  ses  privileges  ou  d'un  ordre  imm<^diat  d'exclusion  du  port. 

Quant  i\  moi,  par  con8<5qnent,  je  ne  puis  voir  ancun  uiutif  pour  Iequel  I'existence 
d'une  commission  aurait  enipdcb^  une  manifestation  nette  de  la  part  de  la  Grandi- 
Bretague  de  son  sentiment  des  indignitds  amass6<^  sur  le  gouvernement  de  su  MHJest<5 
par  la  violation  de  ses  lois,  dans  ses  difiT^rents  dtats,  continu^e  avec  persistance  ])endant 
iVxistence  de  co  bellig^rant.  Dans  mon  opinion,  elle  aurait  justiti^  la  saisie  et  I'arr^.t 
des  vaisseaux  conpables,  partont  oil  ou  les  aurait  trouvds  dans  la  juridiction^  M^issi^ 
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were  considered  inconsistent  with  a  clear  impartiality,  it  certainly 
demanded  an  entire  exclusion  from  Her  Majesty's  port«.  The  right  to 
decide  such  a  point  rests  exclusively  with  every  sovereign  power.  But 
an  opportunity  was  lost  for  establishing  a  sound  principle  of  inter- 
national maritime  intercourse  which  may  not  soon  occur  again. 

ni.— ON  THE  SUPPLY  OF  PROVISIONS,  AND  ESPECIALLY  OF  COALS. 

This  question  of  coals  was  little  considered  by  writers  on  the  law  of 
nations,  and  by  sovereign  powers,  until  the  present  century. 
suppi.«o(co«i.  i(j  jjj^j,  become  one  of  the  first  importance,  now  that  the 
motive-power  of  all  vessels  is  so  greatly  enhanced  by  it. 

The  eft'ect  of  this  application  of  steam-power  has  changed  the  char- 
acter of  war  on  the  ocean,  and  invested  with  a  greatly  preponderant 
force  those  nations  which  possess  most  largely  the  best  material  for  it 
within  their  own  territories  and  the  greatest  number  of  maritime  places 
over  the  globe  where  deposits  may  be  conveniently  provided  for  their 
use. 

It  is  needless  to  point  out  the  8ui>eriority  in  this  respect  of  the  posi- 
tion of  Great  Britain.  There  seems  no  way  of  discussing  the  question 
other  than  through  this  example. 

Just  in  proportion  to  these  advantages  is  the  responsibility  of  that 
country  when  holding  the  situation  of  a  neutral  in  time  of  war. 

The  safest  course  in  any  critical  emergency  would  be  to  deny  altogether 
to  supply  the  vessels  of  any  of  the  belligerents,  except  perhaps  wheuiu 
positive  distress. 

But  such  a  policy  would  not  fnil  to  be  regarded  as  selfish,  illiberal,  and 
unkind  by  all  belligerents.  It  would  inevitably  lead  to  the  acquisition 
and  establishment  of  similar  positions  for  themselves  by  other  maritime 
powers,  to  be  guarded  with  equal  exclusiveness,  and  entailing  upon  them 
enormous  apd  continual  expenses  to  provide  against  rare  emergencies. 

ces  mesnres  dtaient  envisag^es  comme  ue  s'accordant  pas  avec  iiue  stricte  impartiality, 
elle  exigeait  certaioement  ud6  exclusion  absolue  des  ports  de  sa  Mtgest^.  Le  droit  do 
d<5cider  snr  un  tel  point  appartient  exclnsivement  h  toute  pnissance  souveraine.  Mais 
roccasion  fnt  alors  perdne  d'^tablir  un  principe  jnste  des  relations  maritinies  iotema- 
tionales,  laquelle  pent  no  pas  se  repr6senter  de  longtemps. 

LES  SUBSIDES  DE  PROVISIONS,  ET  SP^CIALEMENT  DE  CHARBON. 

Cette  question  du  cbarbon  a  pen  ^t^  examine  par  cenx  qui  ont  ^crit  sur  le  droit  defl- 
geus,  et  par  les  puissances  souveraines,  jusqu'an  si^le  actuel.  Kile  est  devenne  de  la 
premiere  importance,  maiutenant  que  la  puissance  motrice  de  tous  les  vaisseaux  en  e«t 
si  fort  angraent^e. 

L'effet  de  cette  application  de  la  vapour  a  chang^  le  caract^rede  la  guerre  snr  I'oc^n, 
et  donne  une  force  tr^pr^pond^rante  anx  puissances  qui  poss^dent  en  plus  ffrande 
abondance  les  meilleurs  mat^riaux  pour  cela  dans  lenrs  propres  territoires,  et  le  pins 
grand  nombre  de  places  maritimes  sur  le  globe  oil  des  d6p6ts  peuvent  Stre  ^tablis  h 
propos  pour  leur  usage. 

II  est  inutile  de  faire  remarquer  la  grande  sup^riorit<$  sous  ce  rapport  de  la  position 
de  la  Grande-Bretagne.  II  nV  a  pas  moyen  de  consid^rer  la  question  autrement  qae 
par  sou  exemple. 

La  responsabilit^  de  ce  pays,  quand  il  garde  la  position  d'un  nentre  en  temps  de 
guerre,  est  exactement  proportionn^e  k  ses  avantages. 

La  conduite  la  plus  sflre,  dans  une  circonstance  critique,  serait  de  refuser  absolument 
d'approvisionner  les  vaisseaux  d'aucun  des  bellig^rants,  si  ce  n'est  peut-^tre  en  cas  de 
d^tresse. 

Mais  une  telle  conduite  ne  manquerait  pas  d'etre  regard^  comme  ^goiste,  illib^rale, 

m^liante,  par  tout  bellig^rant.    Elle  conduirait  in^vitablement  k  raequisition  et  k 

I'^tablissement  de  positions  semblables  pour  elles-mdmes,  par  toutee  les  puissances 

maritimes,  pour  se  garder  avec  un  6gal  exclusivisme;  et  elle  les  entralnerait  dans  des 

,  d^penses  ^normes  et  continuelles  pour  subveuir  k  des  oirconstanoes  rares. 
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It  is  uot  therefore  either  just  or  in  the  interest  of  other  powers,  by 
exacting  severe  responsibilities  of  Great  Britain  in  time  of  war,  to  force 
her  either  to  deny  all  supplies,  or,  as  a  lighter  risk,  to  engage  herself  in 
war. 

It  is  in  this  sense  that  I  approach  the  arguments  that  have  been  pre- 
sented in  regard  to  the  supply  of  coals  given  by  Great  Britain  to  the 
insurgent  American  steamers  as  forming  a  base  of  operations. 

It  must  be  noted  that,  throughout  the  war  of  four  years,  supplies  of 
coal  were  furnished  liberally  at  first,  and  more  scantily  afterward,  but 
still  indiscriminately,  to  both  belligerents. 

The  difficulty  is  obvious  how  to  distinguish  those  cases  of  coals  given 
to  either  of  the  parties  as  helping  them  impartially  to  other  ports,  from 
those  furnished  as  a  base  of  hostile  operations. 

Unquestionably,  Commodore  Wilkes,  in  the  Vanderbilt,  was  very  much 
aided  in  continuing  hiscruise  at  sea  by  the  supplies  obtained  from  British 
sources.    Is  this  to  be  construed  as  getting  a  base  of  operations  ? 

It  is  plain  that  a  line  must  be  drawn  somewhere,  or  else  no  neutral 
power  will  consent  to  furnish  supplies  to  any  belligerent  whatever  in 
time  of  war. 

So  far  as  I  am  able  to  find  my  way  out  of  this  dilemma,  it  is  in  this 
wise : 

The  supply  of  coals  to  a  belligerent  involves  no  responsibility  to  the 
neutral,  when  it  is  made  in  response  to  ademand  presented  in  good  faith, 
with  a  single  object  of  satisfying  a  legitimate  purpose  openly  assigned. 

On  the  other  hand,  the  same  supply  does  involve  a  responsibility  if  it 
shall  in  any  way  be  made  to  appear  that  the  concession,  was  made,  either 
tacitly  or  by  agreement,  with  a  view  to  promote  or  complete  the  execu- 
tion of  a  hostile  act. 

Hence  I  perceive  no  other  way  to  determine  the  degree  of  the  respon- 
sibility of  a  neutral  in  these  cases,  than  by  an  examination  of  the  evi- 
dence to  show  the  intent  of  the  grant  in  any  specific  cas«.  Fraud  or 
falsehood  in  such  a  case  poisons  everything  it  touches.    Even  iudiffer- 

II  u'est,  par  coiisdquent,  ui  juste,  ni  daus  rint<5r6t  des  aiitres  puissances,  en  iinpoHant 
clesresponsabilit^s  s^vferes  k  Ja  Grande-Bretagne  en  temps  de  guerre,  de  la  foreer  ii  refuser 
tout  subside;  ou,  comnie  un  moiudre  danger,  h  s'engagerelle-ui6me  dans  la  guerre. 

C'est  dans  cet  esprit  que  j'aborde  les  exposes  qui  ont  6t6  prdsentds  quant  aux  subsides 
de  cbarbon  donnds  par  la  Graude-Bretague  aux  steamers  am6ricaius  iusurges  comme 
formant  une  base  d'op^^ratious. 

II  faut  remarquer  que  pendant  la  guerre  deqnatro  ans  des  subsides  de  cbarbon  furent 
fonrnis  libdraleutent  d'abord,  moins  abondamment  eusuite,  mais  toujuurs  indistincte- 
ment,  aux  deux  bellig<?rant8. 

La  difficult^  est  ^videute  de  savoir  comment  distiuguer  les  cas  de  cbarbon  donn<5  h 
cbacuu  des  deux  partis  pour  leur  aider  impartialemeut  k  se  rendre  ti  d'autres  ports,  de 
cenx  oil  il  fut  fourni  pour  servir  comme  base  d'op^^rations  hostiles. 

II  n'est  pas  douteux  que  le  commodore  Wilkes, du  Vanderbilt,  n'ait  6t6  beaueoup  aid<?, 
pour  con  tinner  sa  croisiiire  en  raer,  par  les  subsides  obtenus  de  sources  auglaises.  Faut-il 
luterprdter  ceci  comme  formant  uue  base  d'opdrations  ? 

II  est  clair  qu'nne  ligne  doit  Hre  tir^e  quelque  part,  ou  autrement  aucune  puissance 
neutre  ne  consentira  k  fournir  des  subsides  k  aucuu  bellig^raut  quelcouque  en  temps  de 
guerre  sur  roc<5an. 

8i  je  puis  sortir  de  ce  dilemme,  oe  n'est  que  de  cette  mani^re. 

Le  subside  de  cbarbon  k  un  belligdrant  n'implique  aucune  responsabilitd  du  neutre, 
quand  ii  est  fait  en  rdponse  k  une  demande  prdsentee  de  bonne  foi  daus  le  simx)le  but 
de  satisfaire  un  desseiu  legitime  onvertement  indiqu^. 

D'autre  part,  le  mfime  subside  implique  une  responsabilitd,  si  on  pent  d<5inontrer 
cine  la  coucession  a  ^t^  faite,  tacitement  ou  par  euteute,  eu  vue  d'aider  ou  d'acbever 
rex^cution  d'uu  acte  hostile. 

D^s  lorsje  ne  voia  pas  d'autre  manifere  de  determiner  le  degrade  la  responsabilit^  d'un 
neutre  dans  ces  cas,  que  d'examiner  la  preuve  pour  faire  voir  rintention  du  subside, 
dans  cbaque  cas  particulier.    La  fraudo  ou  le  meosouge  dans  un  t^)^QM^Sip^ullij5j<^t^p^ 
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ence  may  degenerate  into  willful  negligence,  Jiud  that  will  impose  abar- 
dfen  of  proof  to  excuse  if  before  responsibility  can  be  relieved. 

This  is  the  rule  I  have  endeavored  to  apply  in  judging  the  nature  of 
the  cases  complained  of  in  the  course  of  this  arbitration. 

IV.— THE  FLORIDA. 

On  the  18th  February,  18G2,  Mr.  Adams  addressed  a  note  to  Lord  Rus- 
sell, calling  his  attention  to  a  letter  he  had  received  from 
Mr.  Dudley,  the  consul  of  the  United  States  at  Liver- 
pool, touching  a  certain  gun-boat  fitting  out  at  that  port,  which  he  had 
reason  to  believe  was  intended  for  the  use  of  the  American  insurgents  in 
their  war  against  their  Government. 

On  the  ll)th  Mr.  Hammond,  on  behalf  of  Lord  Russell,  replied  to  this 
note,  apprising  Mr.  Adams  that  he  "  would  move  the  lords  commission- 
ers to  cause  immediate  inquiries  to  be  mjule  respecting  the  vessel,  and 
to  take  such  steps  in  the  matter  as  miglit  be  right  and  proper." 

On  the  22d  the  commissioners  of  the  customs  made  a  report  to  the  effect 
that  there  was  a  vessel  of  the  sort  described  called  the  Oreto;  that  it 
had  been  built  by  Messrs.  Miller  &  Sons  for  Messrs.  Fawcett,  Preston  & 
Co.,  e!)gineers,  and  intended  for  the  use  of  Messrs  Thomas  Brothers,  of 
Palermo.  Messrs.  Miller  &  Sons  expressed  their  belief  that  her  destina- 
tion was  Palermo. 

The  fact  is  now  clear  that  in  this  statement  there  was  either  equivoca- 
tion or  positive  falsehood  somewhere  between  the  parties  named.  The 
testimony  of  Mr.  Prioleau,  of  the  firm  of  Fraser,  Trenholm  &  Co.,  of  Liv- 
erpool, agents  of  the  insurgent  organization  in  America,  (than  whom  no 
man  on  earth  was  more  sure  to  know,)  testimony,  too,  extorted  from  him 
with  great  reluctance  on  his  oath  in  a  British  court,  establishes  l>eyond 
dispute  the  fact  that  she  was  built  for  the  order  of  J.  D.  Bullock,  agent 
of  the  insurgents. 

So  with  regard  to  the  statement  made  by  Mr.  S.  Price  Edwards,  col- 

qn*il  toucho.    M(^mo  l'mdiff(5rence  pent  d^jf^^n^^rer  en  n^^gligence  volontaire,  et  cela 
imposera  le  devoir  de  se  justitier,  avaut  d'etre  d6charg<5  de  la  responsabilit^. 

Telle  est  la  r^gle  que  jo  me  snis  efforct^  d'appluiuer  en  jugeant  la  nature  des  cas  sur 
letMiuels  on  a  fait  des  r<5ulaniatioa3  dans  le  cours  de  cet  arbitrage. 

LE  FLORIDA. 

Le  18  f<^vrier  18G2,  M.  Adams  ndressa  h  Lord  Russell  une  note  pour  appeler  son  at" 
tention  sur  une  lettre  quMl  avait  royue  de  M.  Dudley,  le  consul  des  fitats-Unis  h  Liver- 
pool, an  snjet  d'une  certaine  canonuiere,  que  Ton  appareillait  dans  ce  port,  et  que  Ton 
avait  des  raisons  de  croire  dantinede  tiserviraux  insurgds  am^^ricains  dans  la  guerre 
qu'ils  soutenaient  contre  leur  Gouvernement. 

Le  19  du  m^me  mois,  M.  Hammond  r<5pondit,  an  nom  de  Lord  Russell,  en  informant 
M.  Adams  qu'il  engagerait  les  lords  commissaires  h  faire  une  enqn^te  imm<5diate  h 
regard  de  ce  vaisseau  et  it  prendre  les  me^snres  convenables. 

Le  2*2,  les  commissaires  de«  douanes  rapport^rent  qu^ily  avait  un  vaisseau,  semblable 
h  celui  d^crit,  appeld  TOreto;  quMl  avait  6t^  construit  par  MM.  Miller  et  tils  pour  MM. 
Fawcett,  Preston  et  C'%  ing^^iiieurs,  et  qu'il  c^tait  destiiid  h  Pusage  do  MM.  Thomas 
fr^res,  de  Palerme.  MM.  Miller  et  fils  exprimaient  leur<jroyance  in,  cett«  destination  do 
Palermo. 

II  est  maintenant  hv6t6  quMl  y  avait  dans  ces  d<^claracion8  on  une  (Equivoque  on  une 
frtussetd  positive  im])utable  it  quelqu'une  des  dites  parties.  Le  t6moignage  de  M.  Prio- 
leau, de  la  maisou  Fraser,  Trenhcdm  et  C^",  de  Liverpool,  agents  de  Torganisation  des 
insurg<^s  am<5ricains,  personnage  qui  devait  savoir  mieux  que  personne  ce  qu'il  en  <5tait, 
et  dont  le  t(^nioignage  fut  arrach<^  avec  quelque  jieine,  sous  serment  dans  une  cour  de 
justice  anglaise,  <5tablit  irr<^fragahlement  le  fait  que  ce  vaisseau  fut  construit  d'apr^s 
ies  ordres  do  J.  1).  Bullock,  agent  des  insnrg<58. 

Ainsi,  quant  aux  alMgations  de  M.  S.  Price  Edwards,  receveur  k  Liverpool,  dans  sa 
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lector  of  Liverpool,  in  his  letter  of  the  21st,  transmitted  by  the  commis- 
sioners to  Lord  Russell,  that  Jie  had  every  reason  to  believe  that  she  was 
for  the  Italian  government,  it  is  now  made  clear  that  he  either  told  a 
falsehood  or  had  been  willfully  deceived  by  Mr.  Thomas,  or  others  con- 
nected with  the  transaction. 

Earl  Russell  directed  Her  Majesty's  minister  at  Turin  to  inquire  as  to 
the  fact  of  this  proceeding  on  the  part  of  the  Italian  government,  and  on 
the  1st  of  March  he  received  an,  answer  that  Baron  Ricasoli  had  no 
knowledge  whatever  of  any  such  ship. 

It  is  admitted  that  at  the  time  now  in  question  Her  Majesty's  govern- 
ment had  no  reason  to  suspect  any  of  these  statements  to  be  false^  ex- 
cepting the  last.  Subsequently,  on  the  25th  of  March,  the  final  inform- 
ation came,  completely  establishing  the  fact  in  that  case.*  But  even  the 
earlier  information  would  have  been  likely,  as  it  would  seem,  at  least  to 
shake  confidence  in  the  veracity  of  the  party  making  the  statement. 
And  here  I  trust  I  may  be  permitted  a  general  remark,  possibly  rather 
trite,  as  to  the  moral  effect  of  falsehood  upon  the  general  credit  of  men. 
In  the  private  relations  established  between  persons  if  any  individual 
in  a  matter  of  importance  be  one  detected  in  a  deliberate  falsehood  the 
consequence  is  a  habitual  distrust  of  him  by  his  associates  for  the  future 
in  any  transaction  whatever.  So  I  doubt  not  if  my  respected  colleague, 
who  has  done  so  much  honor  to  the  bench  over  which  he  has  long  pre 
sided,  should  discover,  in  the  examination  of  any  important  witness  in 
a  case,  the  fact  that  he  had  deliberately  perjured  himself,  he  would  at 
once  feel  it  his  duty  in  charging  the  jury  to  set  his  e\idence  aside  as 
generally  undeserving  of  confidence. 

Now,  upon  a  calm  review  of  the  voluminous  transactions  recorded  in 
the  numerous  volumes  which  have  btien  submitted  to  the  judgment  of 
this  tribunal,  I  do  not  hesitate  to  say  that  it  contains  a  record  of  the 
most  continuous,  persistent,  willful,  and  flagrant  falsehood  and  perjury 
carried  on  in  the  British  possessions  by  individuals  associated  in  the  Amer- 
ican insurgent  cause  and  their  British  affiliations,  from  the  date  of  the 
building  of  the  Oreto,  at  the  beginning,  to  that  of  the  return  of  the  Shen- 


lettre  da  21,  transmise  par  les  commissaires,  oh  il  d<^clarait  q'u'il  avait  tout  lieu  de 
croire  qoe  le  vaisseau  <^tait  construit  pour  le  gouveriieoient  italien,  il  e^t  Diaiutenaut 
Evident,  ou  qu*il  a  dit  une  fansset^,  ou  quMl  a  6t6  troinp^  par  M.  Thomas  ou  autres 
person nes  enffag<5e8  dans  I'aifaire. 

Le  Comte  UusseU  fit  faire  au  rainistre  de  saM^est^  britaDnique  ^Turiu  des d-marches 
pour  savoir  du  goiiveroement  italien  ce  quMl  eu  ^tait,  et  le  l«f  mars  re^ut  r^pouse 
qne  le  baron  Ricasoli  n'avait  aucune  counaissanee  d'un  vaisseau  semblable. 

II  est  admis  qu'ti  IMpoque  dont  il  est  question,  le  gouvemement  de  sa  Majest45 
britapuique  u^ivait  aucnne  raison  de  consid^rer  ces  d(5elaratious  comnie  fausses,  ex- 
cept<S  la  derui^re.  Plus  tard,  le  25  mars,  les  derniers  reuseigiiements  6tablireut  com- 
pl^tement  le  fait  dans  ce  cas.  Mais  m6me  les  premiers  renseignements  auraient  dfl,  i^  ce 
qn'ilsemble,  i^branler  la  foi  dans  la  vdracit(S  des  parties  dont  venaient  les  di^clarations. 

Et  ici  Ton  me  pcrmettra  une  reniarque  gdudrale  nn  pen  us<^e  quant  anx  effets  nioraux 
de  I'absenco  de  \6rac\t6  aur  le  credit  accordd  aux  gens.  Dans  les  rapports  de  la  vie 
privde,  si  Ton  a  une  fois  ddcouvert  dans  une  question  de  quelque  importance  que 
quelqu'un,  de  propos  d<51ib<Sr^,  a  viol<S  la  v^ritd,  la  cons<5quenco  en  est  que  Ton  se 
d<^fto  de  hii  pour  toujours.  C'est  aiusi  qne  je  suis  convaincu  que  si  nion  honors 
collegue,  qui  a  tant  illustr^  le  tribunal  dont  il  a  6t6  longtemps  le  prdsideut,  ddcouvrait 
dans  I'examen  de  quelque  important  tdmoiu,  dans  un  proems,  qu'il  s^est,  le  sacbant  et 
le  voulant,  parjnrd,  il  n'h^iterait  pas  h  C(m8id<5rer  conime  de  son  devoir  en  demandant 
au  jury  de  mettre  son  t<5moignage  de  c6t4  comme  indigne  da  cr(5ance. 

Et  tiiaintenant,  aprfes  un  examen  calme  et  r<5fl<5chi  des  volumineu.ses  procc^dures  rap- 
port<?es  dans  les  nombreux  volumes  qni  out  6t6  soumis  au  jugement  de  ce  tribunal,  je 
u'bdsite  pas  de  dire  qu'il  contient  une  relation  des  fausset<5s  et  des  parjures  de  pcrsonnes 
assocides  h,  la  cause  des  insurgds  amdricains  et  de  leurs  affiliations  sur  territoire  britau- 
uique,  depuis  la  construction  de  TOreto,  au  commenceinent  Jusqu'g,^,  jj^toj^r^lu^U^uaciiL 
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andoab  to  Liverpool,  at  the  close,  that  has  yet  been  brought  to  light  in 
history. 

The  earliest  evidences  of  the  truth  of  this  affirmation  are  found 
thickly  strewn  among  the  transactions  relating  to  this  vessel.  Tbey 
appear  most  strikingly  in  the  reports  made  by  Mr.  Dudley,  the  consul 
of  the  United  States  at  Liverpool,  both  to  his  own  Government  and  to ' 
Mr.  Adams.  His  duty  was,  with  such  imperfect  means  as  he  had  in  his 
])ossession,  to  exercise  due  diligence  in  exposing  every  tra<ie  of  an  at- 
tempt to  carry  on  from  that  place  hostile  operations  against  his  own 
country ;  and,  I  must  add,  most  faithfully  and  energetically  does  he 
seem  to  me  to  have  performed  it.  But  just  in  the  proportion  to  the 
efficacy  of  his  exertions  was  the  attention  of  those  engaged  in  such  en- 
terprises directed  to  the  means  of  baffling  his  aim.  To  this  end  it  ap- 
l)ears  clear  that  among  the  parties  to  which  he  was  driven  to  resort  for 
tbe  purpose  of  gathering  information  were  not  a  few  of  indifferent 
character,  and  probably  some  employed  b^'  his  opponents  expressly  to 
put  him  on  a  false  scent,  llaving  no  power  in  his  hands  to  extort  un- 
willing testimony,  he  was  compelled  to  rely  entirely  on  his  own  judg- 
ment to  pick  out  of  the  mixed  mass  before  him  that  which  might  seem 
to  him  most  in  harmony  with  the  probabilities  of  the  case.  That  he 
should  have  been  occasionally  misled,  and  thus  have  made  representa- 
tions through  Mr.  Adams  to  Her  Majesty's  government  which  were 
proved  on  investigation  not  to  be  accurate,  ought  to  be  neither  surpris- 
ing nor  matter  of  blame  to  him.  In  point  of  fact,  he  seems  in  the  present 
ease  to  have  supplied  pretty  much  all  the  correct  information  which 
Her  ^Lijesty's  government  actually  received,  and  which,  if  they  had  fol- 
lowed it  up  with  corresponding  diligence,  would  certainly  have  ended 
in  the  detention  of  the  vessel.  And  her  detention  at  that  critical  mo- 
ment in  these  enterprises  would  probably  have  had  the  effect  of  putting 
a  stop  to  them  all,  as  well  as  to  the  necessity  of  any  such  tribunal  as 
the  one  now  constituted  here. 

But  this  was  not  to  be.    The  government,  which  had  in  its  hands  al. 

(loab  h  Liverpool;  h  la  fin,  Ics  plus  coutinus,  pr6m6ditds  et  flagrants  qae  Tbistoire  ait 
jamais  connns. 

Les  premieres  diSmoii^rations  <lc  cette  affirmation  se  trouvent  nombreuses  parmi  las 
proe(^durcs  relatives  li  ce  vaisseau.  Elles  apparaisseiit  le  plus  clairemeui  daus  les  rap- 
ports de  M.  Dudley,  ccmsul  des  I^tats-Unis  Ji  Liverpool;  rapports  ti-ausinis  h  son 
pouveriiement  aussi  l)ien  qu'il  M.Adams.  Son  devoir  dtait,  avec  les  moyens  imparfaits 
qu^il  avait  en  son  pouvoir,  de  fair©  conualtr©  avec  la  diligence  necessaire  tout  iudice  de 
tentatives  faites  pour  diriger  des  operations  bostiles  contre  sa  patrie;  et  je  dois  ajouter 
qu'il  me  semble  I'avoir  accompli  avec  beauconp  de  conscience  et  d^energie.  Mais 
justenient  en  proportion  de  lVfficacit<S  de  ses  efforts,  ratteution  de  ceux  qui  avaient 
entrepris  ces  oiM^ratious  fut  dirigee  sur  les  moyens  de  les  coutrecarrer. 

11  upparatt  clairemeut  que,  dans  co  but,  parmi  les  personues  aupr5s  desquelles  il<5tait 
oblig<^  de  cbercber  des  reseignejnents,  il  s'en  trouvalt  de  pen  estiinables,  et  qui  <5taient 
probablement  employt^es  par  ses  adversaires  pour  le  d<5router.  N'ayant  aucun  pouvoir 
pour  arracber  des  reuseignements  qu'ou  ue  voulait  pas  lui  donnor,  il  fut  oblig<5  de  s'en 
remettre  h  son  propre  jugement  pour  cboisir  dans  ce  qui  lui  dtait  rapport<^  ce  qu*il  y 
avait  de  plus  vraisemblaijle.  QuMl  ait  6t6  <iuelquefois  tromp6.  et  qu'il  ait,  ii  cause  de 
cela,  fait  au  gouvernement  de  sa  Majest<S  britannitpie,  par  Fentremise  de  M.  Adams,  des 
representations  qui,  sur  enqu6te,  out  <?t6  trouv^es  non-fond<5es,  ne  peut  Atre  ^tonuaut  et 
ue  i)eut  devenir  un  sujet  do  bhlme  k  son  <5gard.  En  fait  il  paralt  bien,  dans  le  cas 
actucl,  avoir  fourni  presque  tons  lea  renseignements  exacts  que  le  gouvernement  de 
sa  Majesty  britaunique  a  vraiment  ref  us ;  et  qui,  si  on  en  avait  tenu  compte  avec  un 
soiu  <^gal,  auraient  certainement  amen6  la  saisie  du  vaisseau.  Cette  saisie  ^  ce  moment 
aurait  probablement  eu  pour  r^sultat  de  mettre  un  terme,  non-seulement  ^  cette  entre- 
prise,  mais  h  toutes  les  autres,  et  nous  aurait,  par  consequent,  6vii6  la  constitution  de 
ce  tribunal. 

Mais  il  ne  devait  pas  en  6tre  ainsi.    Le  gouvernement,  qui  avait  tons  les  moyens 
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the  means  of  extorting  unwilling  testimouj^,  through  efficient  and  trust- 
worthy agents,  does  not  seem  to  have  been,  at  this  moment  at  least, 
conscious  of  the  existence  of  any  obligation  to  originate  investigations 
at  all.  It  may  reasonably  be  doubted,  from  the  evidence  before  us, 
whether  it  believed  in  it  if  it  was.  On  the  1st  of  March — that  is,  twenty 
days  before  the  escape  of  the  Oreto — an  inquiry  made  of  the  government 
of  Italy  respecting  one  of  the  official  statements  received  from  Liver- 
pool had  been  replied  to  in  terms  which,  if  not  absolutely  decisive  as  to 
its  falsehood,  certainly  tended  to  throw  the  greatest  possible  doubt  upon 
its  truth.  In  such  an  important  transaction  as  the  building  of  a  gun- 
boat, it  would  seem  to  be  clear  that  a  grave  misstatement  of  its  desti- 
nation by  responsible  parties  was  not  likely  to  be  made  carelessly,  or 
without  giving  rise  to  some  possible  suspicion  of  an  adequate  motive  to 
account  for  it.  It  does  not  appear  from  anything  contained  in  the 
papers  before  us  that  the  attention  of  the  parties  concerned  was  called 
to  this  circumstance  at  all.  But  it  does  appear  very  clear  that,  both  in 
the  letters  of  Mr.  Adams  and  Mr.  Dudley,  under  the  eyes  of  Her  Majes- 
ty's government,  there  was  presented  an  adequate  motive  to  explain  it, 
to  wit,  the  wish  to  elude  the  vigilance  of  Her  Majesty's  government  and 
her  officers  in  preventing  the  outfit  from  one  of  her  ports  of  a  vessel 
sadly  wanted  by  the  insurgent  Americans  to  carry  on  war  on  the  ocean 
against  their  Government.  All  the  external  circumstances  indicating 
a  state  of  peace  everywhere  else  in  the  civilized  w^orld  pointed  to  that 
quarter  alone  as  the  probable  one,  not  simply  to  explain  the  destination 
of  the  vessel  itself,  but  likewise  the  false  representation  which  had  been 
made  for  the  puri>ose  of  concnaling  it.  Her  Majesty's  government  does 
not  seem  to  have  entered  into  any  such  process  of  reasoning. 

On  the  23d  of  February  it  has  already  been  observed  that  Her  Majes- 
ty's commissioners  of  customs  had  addressed  a  letter  to  the  treasury 
board,  making  a  report  in  regard  to  the  condition  and  destination  of 
the  vessel  called  the  Oreto.  At  the  close  of  that  letter  are  the  follow- 
ing words: 

We  beg  further  to  add  that  special  directions  have  been  given  to  the  officers  at  Liv- 


d'obtenir  tons  les  renseignements  d'employ(?8  honn^tes  et  dignes  de  foi,  ne  serable  pas 
avoir  en  conscience,  h  cette  <$poqne,  de  I'existeuce  d'aue  obligation  do  sa  part  do  fuire 
des.enqu^tes  voloutaires  de  son  c6t<5.  On  pent  raisonuablenient  douter,  en  voyant  les 
documents,  qn'il  crilt  menie  h  ce  devoir.  Lei"'  mars — c*e8t-i^diro,vingt-deux  jours 
avaut  le  dt^'part  de  I'Oreto — une  onqndte,  faite  anpres  du  gouvernement  italien  an  sujet 
do  Tune  des  d<Sclarations  officielles  re^nes  de  Liverpool,  avait  en  pour  rdsultat  une 
r^ponse  faite  dans  des  termes  qui,  s'ils  u'«5taieut  pas  absolument  d^cisifs  quant  h  I'exacti- 
tnde  de  ces  d<5claration8,  tendaient  du  moins  ^  jeter  sur  elles  le  plus  grand  donte.  Dans 
line  afl'uire  aussi  importante  que  la  construction  d^me  canonni^re,  on  pourrait  croire 
qu'uue  fausse  declaration  faite  quant  k  sa  destination  par  des  personnes  responsables 
lie  devait  pas  etre  faite  par  n<?gligeuce  et'devait  faire  naitre  un  soup^on  qu'il  y  avait 
des  raisons  suffisantes  de  la  faire.  II  ne  paralt  pas,  d'apres  les  documents  que  nous 
uvous  sous  les  yeux,  que  I'attention  de  ces  personnes  ait  6t6  appelde  du  tout  sur  ce  fait, 
inais  ce  qui  est  clair  alors,  c'est  que  dans  les  lettres  de  M.  Adams,  aussi  bion  que  dans 
celles  de  M.  Dudley,  lettres  placi^es  sous  les  yeux  des  raembres  du  gouvernement  de  sa 
Majest<S  britannique,  des  raisons  bien  suffisantes  de  ce  fait  furent  donn<5e8 — c'est-i^-dire, 
le  d<5sir  d'dchapper  L  la  vigilance  du  gouvernement  de  sa  Majesty  britannique  et  de 
ses  employds  pour  emp^eher  Tarmement  dans  un  port  anglais  d'un  vaisseau  dont  les 
insurgcH  americains  avaieut  le  plus  grand  besoin,  pour  faire  sur  mer  la  gat*rre  ^  leur 
Gouvernement.  La  paix  qui  rdgnait  partout,  ailleurs,  devait  dinger  Tatteution  sur  ce 
point  seul  et  devait  nou-seulement  ouvrir  les  yeux,  quant  h  la  destination  du  vaisseau, 
niais  aussi  expliquor  la  fausse  declaration  faite  dans  I'intentiou  de  cacher  oette  desti- 
nation. 

II  a  dejii  6t6  remarque  que,le  22  f<5vrier,le8  coromissaires  des  douancs  do  sa  Majesty 
britannique  avaient  adressls  dh  la  tr^sorerie  un  rapport  sur  T^tat  et  la  destination  du 
vaisseau  appel6  TOreto.    A  la  fin  de  ce  rapport  se'trouve  la  phrase  suivante : 

"Nous  ujoutous  que  dea  instructions  sx)6ciales  out  6t6  donnde§  jl  Li^rpp^J  ppjir 
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erpool  to  watch  the  movements  of  the  vesselj  and  that  we  will  not  fail  to  report  forthwith 
any  circumstances  which  may  occur  worthy  of  your  lonlship^s  cof^nizance. 

THO.  F.  FREMANTLE. 

GRENVILLE  C.  L.  BERKELEY. 

After  a  diligent  search,  I  do  not  succeed  in  finding  a  trace  of  any 
report  of  these  gentlemen  earlier  than  the  4th  April.  Probably  they 
did  not  regard  the  circumstances  of  her  outfit  and  departure  from  the 
port  as  worthy  of  their  lordships'  cognizance,  unless  the  news  were 
absolutely  demanded. 

Yet,  when  Mr.  Adams,  on  the  25th  of  March,  addressed  another  re- 
monstrance to  Earl  Russell,  it  seems  to  have  had  the  effect  of  prompt- 
ing his  lordship,  on  the  26th  of  March,  to  direct  a  note  to  be  sent  to  the 
secretary  of  the  treasury  requesting  the  commissioners  of  customs  "  to 
give  directions  that  the  Oreto  may  be  diligently  watched." 

This  seems  to  have  brought  forth  a  letter  from  Mr.  S.  Price  Edwards 
to  the  following  effect.    It  is  dated  the  28th  of  March : 

To  the  Commissionera  of  Customs : 

The  screw-vessel  Oreto*  was  registered  at  this  port  on  the  3d  instaut,  as  per  copy  of 
registry  atiuexeil.  She  cleared  on  the  following  day,  tlie  4th,  for  Palermo  and  Jamaica 
in  ballast,  ns  per  inclosed  victualiug-bill.  She  sailed  on  the22d  instant,  the  day  npon 
which  the  American  consnPs  letter  is  dated,  having  a  crew  of  fifty-two  men,  ail  Brit- 
ishy  save  some  three  or  fonr,  one  of  whom  only  was  an  American.  She  had  nothing 
whatever  on  board  save  the  stores  enumerated.  She  had  neither  gunpowder  nor  even 
a  signal-gnu,  and  no  colors  save  Maryatt's  Code  of  Signals  and  a  British  ensign.  With 
reference  to  the  passengers  brought  by  the  Annie  Child,  it  is  clear  that  they  were  not 
intended  to  form  any  portion  of  the  crew  of  the  Oreto,  for  they  are  stiU  in  Liverpool ; 
and  as  respects  the  dipping  of  the  ensign,  this,  as  far  as  I  can  ascertain,  was  a  compli- 
ment paid  to  one  of  the  Cunard  steauiers  and  some  other  vessel^  wliich  saluted  the 
Annie  Child  on  her  arrival,  the  masters  beiug  parties  known  to  one  another. 

What  became  of  this  letter  it  is  diflacnlt  to  explain.  It  seems  clear 
that  Lord  liussell  could  have  known  nothing  of  it  on  the  7th  of  April, 

snrveiller  les  mouvements  de  ce  vaisseau  et  que  nons  ne  manqnerons  pas  de  vous  rap- 
porter  imm(^diatement  toute  circonstauce  digue  d'etre  portde  ii.  la  connaissance  de  votre 
seigueurie. 

(Sign<$)  *'  THO.  F.  FREEM ANTLE. 

"GRENVILLE  C.  L.  BERKELEY." 

Malgrd  nne  recherche  trfes-active,  je  ne  r^ussis  pas  j\  trouver  une  seule  trace  de  rap- 
port fait  par  ces  messieurs  ant^rieuremont  an  4  avril.  Probablement  ils  n'out  pas 
considdr^  I'armement  et  le  depart  de  ce  vaissean  conime  des  circonstances  digues  d'etre 
pontes  k  la  connaissance  de  leurs  seigneuries,  ii  moins  que  les  nouvelles  ne  leur  fussent 
demand^es  expr^s. 

Et  cependant,  lorsque  M.  Adams,  le  2.5  mars,  adressa  nne  seconde  repr<Ssentation  an 
Comte  Russell,  le  r^ultat  en  fut,  h  ce  qu'il  scinble,  que  sa  seigueurie  envoya  an 
secr<^taire  de  la  tr<5sorerie  nne  note,  ordonnant  aux  commissaires  des  donanes  "de 
donner  des  instructions  pour  que  I'Oreto  fftt  surveilld  avec  soiu." 

Ceci  semble  avoir  ]>rovoqu6  une  lettre  de  M.  S.  Price  Edwards,  dans  les  termes 
suivants.    Elle  est  datee  du  28  mars. 
"Jux  commissaires  de«  douanes : 

"  Le  vaissean  i\  hdlice  TOreto  a  ^t6  enregistr^  dans  ce  port  le  3  courant,  d'apr^9  copie 
du  registre  ci-joint.  II  s'acquitta  le  lendeuiain,  4,  pour  Paleruie  et  la  Jnmaique  en 
lest,  d'aprt^s  le  uK^moire  des  vi  vres,  ci-inclus.  II  mit  h  la  voile  le  22  courant,  le  jour  dont 
la  lettre  du  consul  am^ricainest  datde,  ayant  nn  <?quipage  de  trente-deux  hommes,  tons 
anglais,  ji  I'exception  de  trois  on  quatre,  dontfnn  senl  ?tait  am6ricain.  II  n'avait  rien 
ii  bord,  si  ce  n'est  les  provisions  ^uum^r^es.  II  n'avait  ni  pondre  ni  m^ine  un  canon 
de  signaux,  et  point  de  couleurs,  si  ce  n'est  le  systi^me  de  signaux  de  Marryatt  et  nn 
pavilion  auglais.  Quant  anx  passiigers  amends  par  I'Auuie  Childs,  il  est  clair  qu'ils 
n'etaient  pas  destines  h  former  une  portion  quelconque  de  r<^quipage  de  I'Oreto,  car  ils 
sont  encore  ti  Liverpool;  et  quant  an  saint  du  ])avillon,  c'<5tait,  antant  que  je  puis  le 
constacer,  un  compliment  fait  h  I'un  des  *  steamers  Cunard*  et  h  quelque  autre 
vaissean  qui  salua  'TAunie  Childs'  5>  son  arriv<^e,  les  capitaines  se  connaissant 
mutuellement." 

II  est  difficile  d'expliquer  ce  qu'il  advint  de  cette  lettre.  II  semble  clair  que  Lord 
Russell  no  pouvait  rien  en  savoir  le  7  avril,  car  il  paralt  alors  avoir  donn6  I'ordre  4 
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for  he  appears  then  to  have  directed  Mr.  Hammond  to  write  to  the  Sec- 
retary of  the  Treasury  "  to  cause  his  lordship  to  be  informed  whether 
any  report  has  been  received  from  the  commissioners  of  customs  respect- 
ing the  vessel  the  Oreto.^  This  was  the  sixteenth  day  after  that  vessel 
had  sailed,  a  fact  which  he  appears  at  that  time  not  to  have  officially 
known,  though  doubtless  he  had  gathered  it  from  the  newspapers. 

The  report  before  alluded  to  was  then  produced,  dated  the  4th,  but  not 
received  until  the  8th.  It  then  first  gave  the  information  that  the  vessel 
had  sailed  on  the  22d,  having  been  registered  in  the  name  of  John 
Henry  Thomas,  of  Liverpool,  as  sole  owner,  and  cleared  for  Palermo  and 
Jamaica  in  ballast. 

The  reports  indicative  of  any  observation  whatever  made  in  watching 
the  movements  of  the  Oceto  appear  not  to  have  been  collected  until  the 
latter  part  of  August,  and  then  only  at  the  instance  of  Lord  Russell,  for 
another  purpose. 

One  more  report  was  made  by  the  commissioners  of  customs  on  the 
1st  of  May.  The  official  declaration  of  the  minister  of  state  of  the  Italian 
government  to  Earl  Russell,  denying  all  knowledge  whatever  of  the  Oreto, 
had  been  put  into  their  hands.  This  declaration  had  been  sent  to  Mr. 
Edwards,  the  collector  of  the  port,  who  had  been  the  first  person  to  de- 
clare his  faith  in  the  falsehood,  and  was  now  called  to  make  further  ob- 
servations. He  did  not  think  tit  to  make  any  explanation  of  the  reasons 
of  his  belief  nor  of  its  source,  but  contented  himself  with  a  reference  to 
the  registry,  of  the  vessel  in  thrfname  of  a  native  of  Palermo,  which  he 
probably  knew  to  have  been  a  fraud,  because  he  went  on  to  admit  the 
fact  of  its  real  destination,  and  to  place  his  absence  from  action  on  the 
ground  that  ^^even  in  that  case  no  act  had  been  committed  to  justify  his  in- 
terference.'' It  does  not  seem  to  have  occurred  to  him  to  ask  himself,  if 
the  dispatch  of  the  steamer  was  a  legitimate  act,  where  was  the  need 
of  the  falsehood  about  the  Italian  government,  or  the  further  falsehood 
of  the  ownership  of  Mr.  Thomas.  Neither  does  it  seem  to  have  occurred 
to  Her  Majesty's  government  to  consider  whether  they  had  been  cheated 
by  their  own  officers. 

M.  Hnramond  dVcrire  au  secrdtairo  de  la  trdsorerie,  "  que  sa  seignenrie  soit  inform^e 
si  Ton  a  rcyn  qnelque  rapport  des  commissaires  des  doiianes  toncbant  le  vaisseau 
rOreto."  C'^tait  le  seizfenie  jour  apr63  que  le  vaisseau  avait  mis  h  la  voile,  fait  qu*il 
me  seinble  h  cette  6qoque  n'avoir  pas  counu  officiellemeut,  quoique  sans  doute  il  Teftt 
appris  par  les  jouruaux.  Le  rapport  aoqnel  il  est  fait  aHusiou  ci-dessns  fut  alore 
prodnit,  dat<S  du  4,  raais  non  re^u  avant  le  S.  II  donna  alors,  pour  la  premiere  fois, 
I'information*  que  le  vaisseau  avait  mis  h  la  voile  le  22,  quMl  avait  6t6  enreeistrd  au 
nom  de  John  Henry  Thomas,  de  Liverpool,  comme  seul  propri6taire,  et  qu'il  s'iStait 
acqnitt<5  en  Test  pour  Palerme  et  la  Jamaiqne. 

Les  rapports  indiquant  les  observations  faites  en  snrveillant  les  monvements  de 
rOreto  ne  paraissent  avoir  6i6  rassemblds  que  vers  la  iiu  du  mois  d'aoftt,  et  alors 
senlement  ^  la  demande  dii  Comte  Russell,  dans  un  autre  but. 

Un  rapport  fut  en  outre  dcrit  par  les  commissaires  des  douanes  le  !•'  mai.  On  avait 
mis  entre  leurs  mains  la  note  officielle  du  ministre  d*6tat  du  gouvernement  italieu  au 
Comte  Russell,  par  laquelle  il  ddclarait  n^avoir  aucune  connaissauce  de  I'Oreto.  Cette 
declaration  avait  6t6  envoyde  j\  M.  Edwards,  le  receveur  du  port,  qui  avait  6t6  le 
premier  k  se  declarer  convaincu  de  la  vdrit<5  (les  fausses  Indications  donndcs,  et  qui  fut 
alors  appeld  h  faire  de  plus  amples  observations.  11  ne  crut  pas  devoir  donner  des 
explications  sur  les  raisons  de  sa  foi  en  ces  indications,  ni  sur  I'orijjine  do  cette  foi, 
mais  se  contenta  de  s'eu  r6,t'6rer  aux  registres  qui  portaient  ce  vaisseau  au  nom  d'un 
habitant  de  Palerme,  ce  que  probablement  il  savait  6tre  une  frande,  parce  quMl  alia 
jusqu'a  admettre  le  fait  de  sa  vraie  destination  et  h  excuser  son  abstention  on  disant 
que,  "mdme  dans  ce  ca«,  on  n'avait  commis  aucun  acte  pour  justitier  line  intervention 
de  sa  part."  II  ne  paralt  pas  qn'il  lui  spit  venu  :\  Pesprit  de  se  demander  pourquoi, 
si  le  d(Spart  de  la  canonni^re  6tait  l^^gal,  il  dtait  besoin  d'une  fau.^se  ddclaration  au 
Rujet  du  gouvernement  italien,  ou  du  second  mensonge  au  snjet  de  la  propridtcS  da 
vaisseau  par  M.  Thomas.  ^.y,  ..^^ .  ^  ^^ ^.  "VS"^ 
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A  steamer,  completely  fitted  in  all  respects  as  a  man-of-war,  had  suc- 
ceeded in  escaping  from  Liverpool,  and  nothing  was  left  to  make  her  a 
power  on  the  ocean  but  the  receipt  of  arms  and  ammunition.  How  that 
proceeding  was  accomplished  we  shall  see  in  the  sequel.  At  present,  I 
desire  to  point  out  the  extent  to  which  the  falsehood  and  fraud  that  had 
been  resorted  to  in  the  course  of  the  transaction,  to  cover  it  from  obser- 
vation, betray  the  consciousness  of  the  parties  concerned  in  it  of  the 
danger  they  were  incurring,  of  the  indignation  of  Her  Majesty's  govern- 
ment in  case  they  were  detected  in  preparing  such  a  hostile  enter- 
prise in  a  British  port.  At  least  they  appear  to  have  had  no  idea  that 
such  an  attempt,  if  really  understood,  was  not  an  act  which  would  jus- 
tify the  interference  of  the  government.  Hence  the  studied  efforts  to 
misrepresent  the  transaction  from  the  beginning  to  the  end.  Hence 
the  labor  to  substitute  a  false  British  owner,  and  a  false  destiny  for  the 
real  one.  Hence  the  studied  representation  of  Palermo,  in  Sicily,  as  the 
term  of  the  voyage,  even  to  the  simple  seamen  decoyed  by  this  means 
into  an  unwilling  service.  In  a  word,  the  afiair  reeks  with  malignant 
fraud  from  its  inception  to  its  close^.  The  parties  concerned  appear  to 
have  had  no  conception  how  easy  it  was  to  paralyze  the  action  of  Her 
Majesty's  government,  or  they  would  at  once  have  relieved  themselves 
of  all  the^opprobrium  that  attended  their  proceedings.  Doubtless  they 
would  not  have  indulged  in  mendacity  for  the  mere  love  of  it.  They 
did  not  then  conceive  that  the  principle  of  action  was  not  to  initiate  any 
active  measures  of  thorough  investigation  into  the  truth  of  their  words 
and  the  good  faith  of  their  acts,  but  to  wait  for  the  disclosure  of  the 
necessary  evidence  by  the  agents  of  the  United  States,  who  could  not 
in  the  nature  of  things  possess  anything  like  their  power  of  extorting 
the  truth  from  unwilling  lips. 

I  have  now  reached  the  moment  when  it  seems  necessary  to  apply 
myself  to  the  question  so  much  discussed  in  the  arguments  laid  before 
us  by  the  respective  parties  to  the  litigation.  What  is  the  diligence 
due  from  one  nation  to  another  in  preventing  the  fittlng-out  of  any  ves- 
sel which  it  has  reasonable  ground  to  believe  intended  to  cruise  against 


Un  vaisseau  amid  sons  tous  les  rapports  coraine  vaissean  do  guerre  avait  rduasi  k  sortir 
du  port  de  Liverpool,  ct  il  lie  lui  iimuquait  plus,  pour  etre  uuo  puissance  sur  I'oc^an, 
que  des  armes  et  des  munitions.  Nous  verrous  dans  la  suite  comment  on  arriva  th  lai 
en  fournir.  Pour  le  moment  je  desire  faire  remarquer  combien  la  fraude  employ^ 
pour  cacher  I'armemeut  de  ce  vaisseau  denote,  chez  ceux  qui  trempaient  dans  I'affaire, 
la  conscience  des  dangers  qu'ils  couraient,  si  le  gouvernoment  de  sa  M^jestd 
britannique  avait  ddcouvert  les  prdparatifs  de  cette  enterprise  hostile  ^lans  un  port 
anglais.  lis  paraissent  an  raoins  n'avoir  en  aucune  id<5e  qu'une  telle  enterprise  u'<5tait 
pas  un  acte  justiQant  I'intervention  du  gouvernements  De  ]h.  ces  efforts  rditdrds  pour 
presenter  la  question  sous  un  autre  jour  que  le  vrai.  De  1^  ce  travail  de  substituer  un 
faux  propridtaire  anglais  et  une  fausse  destination,  au  propridtaire  rdel  et  h.  la  vraie 
destination.  De  lil  cette  declaration  de  Palermo  comme  le  but  du  voyage,  declaration 
faite  mSnie  aux  simples  matelots  entralnds  de  cette  mauiere  dans  un  service  qu'ils  ue 
voulaient  point.  En  un  mot,  cette  affaire  est  un  tissu  de  fraudes  du  commencement  a 
la  fin.  Les  personnes  intdressdes  ne  serablent  avoir  en  aucune  idde  de  la  facilitd  avec 
laquelle  on  pouvait  paralyser  Taction  du  gouvernemeut  de  sa  M^estd  britannique,  ou 
elles  auraieut  assit^t  ddsird  de  se  ddiivrer  de  I'opprobre  de  toutes  leurs  machinations, 
lis  ne  compreiiaient  pas  alors  que  les  pHncipes  d'actiou  dtaieut  de  ue  point  prendre 
rinitiative  de  mesures  actives  et  completes  pour  reconnaltre  la  vdritd  de  leurs 
nlldgations  et  la  bonne  foi  de  leurs  acte8,mais  d'attendre  les  rdvdlations  des  agents  des 
Etats-Unis,  qui  ne  pouvaient  en  aucune  mani^ro  possdder  le  pouvoir  d'extorquer  la 
vdritd  li  des  gens  qui  ue  voulaient  pas  la  faire  conuattre. 

Je  suis  maintenant  arrivd  au  moment  oti  il  me  semble  ndcessaire  d^examiner  la  ques- 
tion, objet  de  taut  de  discussions  de  la  part  des  deux  parties  dans  co  ddbat.  Avec 
quelle  diligence  une  nation  doit-elle  agir  pour  empdcher  rarmement  d'un  vaisseau  que 
Von  a  des  raisons  suflUantes  de  croire  uestind  k  combattre  une  autre  nation?    Quoique 
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the  other  ?  Although  my  own  judjifment  is  distinctly  formed  upon  it,  I 
feel  that  this  is  not  the  place  in  which  I  can,  with  the  most  propriety, 
explain  my  reasons  in  full.  It  is  enough  for  my  purpose  here  to  say 
that,  in  my  mind,  the  dih'gence  manifested  by  all  the  requisite  authori- 
ties of  Great  Britian  in  the  case  now  before  us  does  not  appear  to  me 
to  be  that  contemplated  by  the  language  of  the  treaty,  because  it  was 
not  in  any  sense  a  spontaneous  movement.  So  far  as  the  papers  before 
us  are  concerned,  I  cannot  perceive  that  Her  Majesty's  government 
acted  ia  any  case  excei>ting  after  representations  made  by  the  agent  of 
the  United  States;  and  even  when  they  did  act,  tiiey  confined  them- 
selves exclusively  to  the  allegations  therein  made,  presuming  that,  if 
they  could  report  upon  them  satisfactorily  to  themselves,  their  obliga- 
tions were  fully  performed.  It  must  be  obvious  that  such  a  method  of 
action  furnishes  every  possible  opportunity  to  the  parties  implicated, 
if  they  be  at  all  adroit,  to  escape  conviction,  by  resort  to  equivocation, 
if  not  absolute  falsehood.  1  can  form  no  definition  of  the  word  "  dili- 
gence'' which  does  not  embrace  direct  original  action,  persevered  in  not 
merely  to  verify  acts  of  offence  one  by  one,  but  to  establish  the  general 
fact  of  intent  as  obtained  from  continuous  observation  of  the  operations 
going  on ;  not  merely  to  detect  the  motives  for  falsehood,  but  to  pen- 
etrate to  the  bottom  of  the  truth.  If  there  was  a  conspiracy  of  persons 
at  home  engaged  in  a  treasonable  effort  to  overthrow  the  government, 
would  not  due  diligence  comprehend  in  its  meaning  a  close  and  con- 
stant observation  of  each  and  every  one  of  the  persons  reasonably  sus- 
pected of  being  engaged  in  it,  and  an  immediate  action  to  prevent 
any  movement  in  advance  of  its  maturity  f  Especially,  would  not  such 
energy  be  called  for  in  time  of  war,  when  the  danger  to  the  state  from 
external  co-operation  might  become  extreme  ?  Most  of  all,  would  it  not 
be  natural  to  expect  from  every  power  in  amity  to  furnish  all  the  means 
it  could  command  to  render  abortive  every  cond)ination  suspected  to  be 
forming  within  its  borders  to  render  assistance  to  the  maneuvers  of 
the  malcontents  at  home?  All  these  are  parts  of  a  complete  whole, 
the  maintenance  of  order  at  home  and  of  peace  abroad. 

nion  avis  h  cet  ^gard  soit  parfaitement  forni^,  je  sens  que  ce  n'est  pas  ici  le  lieu  oh.  je 
puisse  aveo  le  plus  do  couvenauce  exprimev  mes  raisons  d*une  maniere  complete.  II  me 
suffit  de  dire  qne,  selon  moi,  la  diligence  exerc^o  par  toutes  les  autorit(Ss  int^ress^es  de 
la  Grande-Bretauge,  dans  le  chs  actuel,  ue  nie  paralt  niiUement  correspondi* ,'  au  t^^xte 
du  traitd,  parce  qu'elle  n'a  nullement  ^t^  spontande,  coinmo  elle  devait  I'^tre.  Je  ne 
vois  pas,  en  eifet,  dans  ancnn  des  documents  sous  no8  yeux,  que  le  gouverneuient  de  sa 
MajesUS  britannique  ait  agi,  si  ce  n'est  sur  les  representations  des  agents  des  l^ltats- 
Unis,  et  mdme,  lorsqu'il  agit,  il  s'en  tient  exclusivement  anx  informations  qui  lui  sont 
donu^es  par  ces  agents,  et  semble  supposer  qne,  s*il  pent  rapporter  d*une  maniere  satis- 
faisante  pour  Ini  sur  ces  informations,  ses  obligations  interoationales  sont  pleinemeut 
remplies.  II  est  Evident  qu'uue  telle  maniere  d'agir  fournit  anxpersonnes  int<^ress^e.s, 
pour  pen  qn^elles  aient  nue  certaine  habilet^,  toutes  les  facilitds  pour  ^viter  d'etre  i\6- 
.  couvertes,  an  moyen  d'^uivoques,  sinon  de  mensonges.  Je  ne  pins  donner  aucune  defi- 
nition dn  mot  *^  diligences  "  qui  ne  siguifie  pas  seulement  une  preniii^re  action  directe 
rn'Olong^e  dans  le  but  de  verifier  des  ddlits  un  $k  un,  mais  aussi  dans  le  but  d^dtablir  le 
fait  general  de  Pintention,  t^l  que  ce  fait  ressort  d'une  observation  continue  des  opera- 
tions qui  s'executent.  Siippo^ns  une  conspiration  destinee  &  renverser  le  gouverne- 
inent  de  son  pays,  n'entendrait-on  pas,  par  les  dues  diligences,  une  surveillance  atten- 
tive et  constante  de  chacnne  et  de  toutes  les  person nes  que  IVn  a  des  raisons  de 
soupfonner,  et  une  action  immediate  pour  empdcher  le  mouvement  de  se  nrononcer  et 
de  se  declarer?  Cest  surtout  en  temjis  de  guerre  qu*une  energie  semblable  serait  ex!- 
gee,  alors  qne  le  danger  d'une  cooperation  etraug^re  est  imminent.  N'est-il  pas  naturel 
d'attendre,  de  tonte  puissance  aveo  laquelle  on  est  en  paix,  quVUe  fera  tous  ses  eifurts 
pour  faire  avorter  tonte  entente  notoiremont  formee  eur  son  territoire  pour  porter 
seoours  aux  insnrges  f  Tout  ceci  fait  partie  d'uu  tout  complet,  le  maintien  de  la  paix 
chez  aoi  et  k  I'etranger. 
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That  there  did  exist  iu  Great  Britain  a  combination  of  persons,  com- 
posed partly  of  Americans  and  partly  of  British  subjects,  haviuj?  for 
its  object  and  intent  the  fitting  out  of  vessels  to  carry  on  war  with  the 
United  States,  to  the  end  of  overturning  the  Government,  is  made  per- 
fectly plain  by  the  evidence  placed  before  us  by  the  two  parties.  That 
Her  3Iajesty's  government  considered  it  no  part  of  her  duty  to  origi- 
nate any  proceedings  tending  to  prevention,  at  the  timoof  the  outfit  of 
the  Oreto,  or  to  pass  at  all  beyond  the  range  of  investigation  especially 
pointed  out  by  the  agents  of  the  Amencan  government  to  its  attention, 
appeiirs  to  me  certain.  At  a  later  stage  of  the  difficulties  this  policy 
appears  to  have  been  partially  changed.  The  favorable  eii'ects  of  it  are 
claimed  as  a  merit  in  a  portion  of  the  papers  before  us,  and  I  am  ready, 
at  any  and  at  all  proi)er  times,  to  testify  to  my  sense  of  its  efficiency  and 
value  wherever  it  is  shown.  But  alter  close  examination  1  fail  to  see 
any  traces  of  this  i>olicy  in  the  present  instance. 

it  is,  then,  my  opinion  at  this  stage  of  the  transactions  that  Her 
Majesty's  government  did  fail  to  use  due  diligence  to  prevent  the  fitting- 
out,  within  its  jurisdiction,  of  the  Oreto,  which  it  had  reasonable  ground 
to  believe  intended  to  cruise  against  the  United  States. 

I  now  proceed  to  the  next  step  in  the  career  of  this  vessel. 

NitMau. — On  the  22d  of  March,  18G2,  the  Oreto  escaped  from  Liver- 
pool with  an  intent  to  carry  on  war  against  the  United  States.  Her 
Majesty's  government  had  not  been  tempted  to  penetrate  the  deception 
which  had  been  deliberately  practiced  upon  it. 

On  the  28th  of  April  she  arrived  at  Nassau,  and  was  reported  by  the 
governor  as  a  registered  British  vessel  and  carrying  the  British  flag. 

On  the  30th  Commander  McKillop,  of  Her  Majesty's  ship  Bulldog, 
addressed  a  letter  to  the  secretary  of  the  admiralty  to  this  effect: 

A  very  suspicions  steamer,  the  Oretro,  evidently  intended  for  a  gnnboat,  is  now  in 
the  upper  aucuoraj^e  under  the  British  flag;  bnt  as  there  are  no  less  than  three  cargoes 
of  arms  and  ammunition  united  to  run  the  blockade,  some  of  these  guns,  &c.,  would 
turn  her  into  a  privateer  in  a  few  hours.    Agents  of  the  confederate  government  and 


Qu'il  a  exists  dans  la  Grande-Bretagne  une  entente  entre  des  Am^ricains  et  des  siijets 
britanniques  ayant  ponr  but  d'armer  des  vaisseaux  i>our  faire  la  guerre  anx  JEtats-Uuis 
IKHir  renverser  le  Gouvemenient,  c'est  une  chose  parfaitemeut  prouv^e  par  les  t^moigna- 
ges  mis  devant  nos  \eux  paries  deux  parties.  Que  le  gouvernement  de  sa  Miyest^ 
britaunique  n'a  pas  cou8id<5r<5  de  son  devoir  de  prendre  des  mesures  preventives  an  mo- 
ment de  ramienient  de  FOreto,  ou  de  faire  pour  son  comptn  une  enqudbe  en  dehors  des 
.  renseignemeuts  sp^cialement  fouruis  par  les  agents  du  Gouvernement  amdricain,  c'est 
encore  une  chose  indiscu table. 

A  une  <?poque  postdrieure  cette  politique  semble  avoir  chang<5  en  partie ;  on  en  reclame 
les  bons  r<^8ultats  dans  une  partie  des  documents  qui  sont  devant  nous,  et  je  suis  pr^t 
h  tdmoign'er  en  favour  de  sa  valeur  et  de  sou  efficacitd.  Mais  apr^  mtir  examen  je  no 
idussis  pas  b.  trouver  traces  de  cette  politique  dans  le  cas  actuel. 

Mou  opinion  est,  par  ctmsdqueut,  que,  dans  cette  p^riode  de  Taffaire,  le  gouvernement 
de  sa  Mjijest<?  britaunique  u*a  pas  exerc^  la  diligence  n^^eessaire  pour  emp^cher  Fappa- 
reillemeiit  de  FOreto  dans  les  limites  de  sa  juridiction,  lorsqu'il  avait  des  raisonssuffi- 
santtfs  de  croire  quo  ce  vaisseau  ^tait  destin^  contre  les  fitats-Uuis. 

Xasmu, — Je  piinse  maintenant  h  la  seconde  pdriode  de  la  carrifere  de  ce  vaisseau. 

Le  22  mars  1862, 1'Oreto  sortit  de  la  rade  de  Liverpool  avec  I'intention  de  faire  la 
guerre  aux  fitats-Unis.  Le  gouvernement  de  sa  Majesty  n'avait  pas  6t6  ient6  de  p6n^- 
trer  la  fraude  qui  avait  6t6  commise  de  propos  d^Uberd  h.  son  dgard. 

Le  28  avril,  11  arriva  &  Nassau  et  fut  anuonc^  par  le  gouvemeur  com  me  vaisseau 
auglain,  portaut  le  drapeau  nnglais. 

Le  :<0,  le  commandant,  McKillop,  du  vaisseau  de  sa  Majesty  britannique  le  Bulldog 
exp<Mie  au  sdcrdraire  de  I'amirautd  une  lettre  k  cet  etfet: 

*•  Un  vaisseau  tr^s-suspect,  rOreto,dvidemmeut  construit  pour  Atreune  canonni^re,  se 
trouve  maintenant  ii  Tancre,  sous  les  coulenrs  britanniques  ;  mais,  comme  il  n\v  a  pas 
uioins  de  trois  cargaisons.  d'armes  et  de  munitions  ici  r<^uuies  i>our  forcer  le  blocns, 
q^uelqujcs-uus  de  ces  canons,  etc.,  pourraieut  en  fuire  un  coi'saire  en  peu  d'heures.    Dea 
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officers  of  their  uavy  are  hero  on  the  spot,  and  /  have  no  doubt  that  tJie  Orcto  is  intended 
for  their  aenHcc, 

Such  was  tbe  natural  and  just  couclusioD  of  a  gallant  British  officer, 
writing  under  no  bias  on  one  side  or  tbe  other,  but  moved  only  by  his 
sense  of  justice  and  fair  dealing.  Let  us  now  proceed  to  consider  the 
manner  in  which  events  contributed  to  verify  his  prediction  to  the 
letter. 

On  the  9th  of  May,  Mr.  Whiting,  the  consul  of  the  United  States  at 
Nassau,  addressed  a  note  to  the  governor,  calling  his  attention  to  the 
fact  of  the  almost  concurrent  arrival  from  the  port  of  Liverpool  of  the 
gunboat  Oreto,  and  of  the  tug  Fanny  Lewis,  laden  with  gunpowder  for 
the  insurgent  Americans. 

This  letter  was  referred  by  the  governor  to  the  consideration  of  the 
attorney-general,  with  an  indorsement  on  it  to  the  effect  that  he  wished 
the  agents  of  the  Oreto  to  be  informed  that,  if  they  put  arms  on  board 
that  vessel,  he  should  then  enforce  the  rules  laid  down  in  the  Queen's 
proclamation. 

The  receiver  general  enters  his  minute  on  Mr.  Whiting's  letter,  to  the 
effect  that  the  Fanny  Lewis  has  an  assorted  cargo  not  to  be  lauded. 
He  is  confident  that  no  part  of  the  cargo  had  then  been  transferred. 

But  on  the  20th  of  the  month  his  tone  changes,  aud  he  is  convinced 
that  the  consignees  of  the  Oreto  intend  shipping  large  quantities  of 
arms  and  munitions  as  cargo. 

Two  days  days  later  Commander  McKillop  writes  to  the  governor  as 
follows: 

Several  steamers  havin^i^  anchored  at  Cochrano*s  anchorage,  I  sent  an  officer  yester- 
day to  visit  them  and  muster  their  crews,  and  ajtiertaiu  what  they  were  and  how  em- 
ployed. 

The  officer  reports  that  one  steamer,  the  Oreto,  is  apparently  fitting  and  preparing 
for  a  vessel  of  war;  nnder  these  circumstances,  I  would  suggest  that  she  should  come 
into  the  harhor  at  Nassau,  to  prevent  any  misunderstanding  as  to  her  equipping  in 
this  port,  contrary  to  the  foreign-eulistment  act,  as  a  privateer  or  war-vessel. 

agents  du  gonvernement  confi?ddr^  et  des  officiers  de  sa  marine  se  trouvent  ici  m^me,  et 
je  n'ai  aucun  dontc  que  I'Oreto  est  destine  k  leur  service." 

Telle  dtait  la  juste  et  naturelle  conclusion  d'un  hrave  oflScier  anglais,  (^crivant  sans 
6tre  pr^venu  pour  un  parti  ou  pour  I'autre,  mais  n*<5coutant  que  sa  conscience  et  son 
sentiment  dVquiti^. 

Examinons  maintenant  comment  les  6v<Snement8  se  charg^rent  de  verifier  h  la  lettro 
ces  predictions. 

Le  9  mai,  M.  Whiting,  consul  des  £tats-Unis  h  Nassau,  adressa  nne  note  an  gonver- 
neur  pour  apporter  son  attention  sur  le  fait  de  Tarriv^^e  presque  simnltan^e  de  la  ca- 
nonni^re  I'Oreto  et  du  remorqueur  Fanny  Lewis,  tons  deux  venant  de  Liveri>ool 
cbarg*'^  de  poudre  pour  les  insurgds  amdricains. 

Cette  lettre  fut  84Himise  par  le  gouverneur  d.  IVxamen  du  procureur  g6u(^ra1,  avec 
une  note  6crite  au  dos,  ofi  il  exprimait  le  d^sir  que  les  agents  de  I'Oreto  fusseut  iuform^s 
que  s'ils  embarquaient  des  armes  h  bord  de  leur  vaisseau,  il  mettrait  $i  execution  les 
pn^scriptions  t^oict^es  dans  la  proclamation  de  la  Reine. 

Le  receveur  g6n<5ral  prend  note  de  la  lettro  de  M.  Whiting,  en  ce  sens,  que  la  Fanny 
Lewis  a  une  cargaison  assortie  qui  ne  doit  pas  6tre  d^lmrqude.  II  exprime  sa  convic- 
tion qu'ancune  partie  de  la  cargaison  n'a  encore  6t6  d6barqu6e. 

Mais  le  26  il  change  de  ton,  et  il  est  convaincn  que  les  agents  de  I'Oreto  ont  I'inten- 
tion  d'embarquer  coinme  cargaison  de  grandes  quantit^s  d'annes  et  de  munitions. 

Deux  jours  plus  tard,  le  commandant,  Mr.  McKillop,  dcrit  au  gouverneur  ce  qni 
suit: 

**  Plusieurs  vapeurs  <?tant  h  Tancre  dans  la  rade  de  Cochrane,  j'ai  envoys  hier  nn 
oflScier  pour  les  visiter,  rassembler  leurs  Equipages,  et  reconnaltre  ce  qu'ils  dtaient  et 
la  roaniere  dont  on  les  emploie.  L'ofticier  me  rapporte  que  **  I'un  des  vapeui-s,  I'Oreto, 
est,  selon  toute  apparence,  armd  pour  6tre  un  vaisseau  de  guerre.  Dans  ce«  circon- 
stances,  je  sugg^rerais  qu'on  le  fit  eutrer  dans  la  rade  de  Nassau,  atin  d'6vitor  tout 
malentendu  relativement  h  son  armementdans  ce  port,  comme  vaisseaiL  de  guerre  ou 
de  course,  contrairement  au  foreign-enliittment  actJ^  ^  I 
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The  governor  referred  the  question  to  the  attorney- general,  who  gave 
it  as  his  deliberate  opinion  that  an  order  for  the  removal  of  the  Oreto 
to  a  place  where  she  was  within  reach  of  observation  should  not  be 
made,  as  such  order  could  not  be  legally  enforced  unless  it  was  distinctly 
shown  that  such  a  violation  of  law  had  taken  place  in  respect  to  her  as 
would  justify  her  seizure. 

Here  also  it  is  to  be  noted  that  the  attorney-general,  following  the 
example  given  in  the  mother  country,  considers  it  not  incumbent  upon 
the  government  to  initiate  any  measures  whatever  of  a  preventive 
nature.  In  otlu*r  words,  not  until  a  vessel  should  succeed  in  an  under- 
taking of  an  illegal  nature,  which  would  necessarily  imply  her  escape 
from  the  jurisdiction,  would  the  proper  time  come  for  proceeding  with 
proof  that  she  ought  to  have  been  detained. 

It  was  not  until  I  became  familiar  with  all  these  transactions  that  I , 
fully  comprehended  the  singular  facility  of  adaptation  of  the  law,  as  un- 
<lerstood  and  practiced  in  Great  Britain,  to  the  delay  and  defeat  of  the 
ends  of  justice. 

It  is  due  to  the  governor  to  say  that  he  was  not  altogether  satisfied 
with  the  passive  policy  recommended  by  his  attorney-general ;  and  he 
proceeded  to  recommend  to  Commander  McKillop  to  take  activ<^  meas^ 
ures  of  prevention  in  the  event  of  his  being  convinced  that  the  vessel 
was  about. to  be  armed  within  that  jurisdiction.    ^ 

On  the  8th  of  June,  Commander  McKillop,  in  a  letter  to  the  governor, 
announces  that  he  will  seize  the  vessel  should  she  attempt  to  take  am- 
munition on  board. 

On  the  very  next  day  the  consignees  of  the  Oreto  began  to  load  the 
Oreto  with  arms  and  ammunition.  But  Commander  McKillop  did  not 
execute  his  purpose.    On  that  day  he  quitted  his  command. 

But  on  the  very  next  day  his  successor,  Commander  Hickley  of  Her 
Majesty's  ship  Greyhound,  visited  the  Oreto,  and  found  the  consignees 
just  as  busy  discharging  the  arms  and  ammunition  taken  in  the  day 
before.  In  point  of  fact,  they  had  received  a  private  notice  from  the 
governor  and  the  commander  that  it  would  not  do ;  but  it  was  not  a 

Le  gonvernenr  renvoya  la  qncstioQ  an  procuronr  g^ndral.  Celui-ci  d<$clara  que  son 
opinion,  apr^s  mtkve  reflexion,  ^tait  qne  ron  ne  devait  point  ordonner  lo  displacement 
de  VOreto  pour  le  conduire  en  un  lieu  oh  il  serait  niieux  surveill^ ;  qu*un  t«l  ordre  ne 
Kerait  point  l<?gal,t4int  qn'on  u'aurait  pas  prouv<5  clairement  que  la  loi  avait6t<5  viol^e 
de  mani^ro  &  Justifier  sa  saisie. 

RemarquouH  encore  ici  que  le  jirocureur  gdn45ral)  suivant  Texample  donn^  en 
Angleterre,  ne  considfere  pas  qu'il  soit  du  devoir  du  gonvemement  de  prendre  aucuue 
niesure  preventive.  En  d^antres  termes,  ce  u^est  que  lorsqu'un  vaisseau  aura  r<Su8si 
dans  une  entreprise  ill^gale — cVst-^-dirc,  lorsqu'il  se  sera  soustrait  ^  la  juridiction— que 
Ton  pourra  prendre  des  niesures  pour  arriver  d  la  preuve  qu'on  devait  le  d^tenir. 

Ce  ne  fut  qu^aprJjs  m^dtre  familiarise  avec  toutes  ces  affaires,  que  j'ai  compris  la 
Binguli^^c  facility  avec  laquelle  on  pent  adapter  la  loi,  telle  qu'elle  est  pratiqu^e  dans 
la  Grande- Bretagne,  an  d^lai  et  enftn  &  I'annulation  de  la  justice. 

C^est  une  justice  h  rendre  an  gouverueur  que  de  recounaltre  qu*il  ne  fut  pas  com- 
pietement  satisfait  de  la  politiauo  passive  recommand<5e  par  le  procureur  general,  et  il 
enjoignit  au  Commodore  McKillop  de  prendre  d'actives  mesures  preventives,  dans  le 
cati  oh  il  serait  convaincu  qu'on  etait  sur  le  point  d'armer  le  vaisseau  dans  cette 
juridiction. 

Le  8  juin,  le  commandant,  McKillop,  dans  une  lettre  adress^e  an  gouverueur, 
annonce  quMl  saisira  le  vaisseau,  si  I'on  tenf«  d'embarquer  des  munitions. 

I^  jour  suivant,  les  agents  de  I'Oreto  commencent  ilk  le  charger  d'armes  et  de  mu- 
nitions. Mais  le  commandant,  McKillop,  ne  met  pas  li  execution  sa  menace;  il  avait 
quitte  ses  fonctions  le  ra^me  jour. 

Le  lendemain,  son  snccessenr,  le  commandant,  Hickley,  du  vaisseau  de  sa  majeste 
britannique  Greyhound  visita  TOreto,  et  trouva  les  agents  en  train  de  decharger  le  vais- 
seau des  airmes  et  des  munitions  embarquees  la  veille.  En  eflfet,  ils  avaient  re^u  nn  avis 
particulier  du  gouvemeur  et  du  commandant,  quHl  ne  ponvait  en  6tre  ainsi,  mais  ce 
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menacing  intimation  as  to  absolute  action.  They  were  cunning  enough 
to  take  the  hint,  and  change  the  line  of  their  operations. 

They  now  declared  their  intention  to  clear  the  Oreto  in  ballast  for  Havana. 
This  assurance  quieted  the  apprehensions  of  the  British  commander. 
But  finding  that  the  vessel  still  remained,  on  the  15th  of  June  he  again 
visited  her,  in  company  with  eight  of  his  officers.  The  crew  had  re- 
fused to  get  the  anchor  up  until  they  could  be  made  certain  as  to  where 
the  ship  was  going.  The  Oreto  was  a  suspicious  vessel.  After  close 
observation.  Captain  Hickley  and  his  eight  officers  all  signed  a  report, 
addressed  to  the  governor,  to  the  effect  that  she  is  in  every  respect 
fitted  as  a  man-of-war.  She  had  left  Liverpool  fitted  in  all  respects  as 
they  saw  her.    No  addition  or  alteration  had  been  made  at  Nassau. 

This  paper  was  submitted  to  the  attorney-general  for  his  oi)inion,  and 
he  gave  it  to  the  effect  that  nothing  contained  in  it  would  justify  the 
detention  of  the  vessel. 

But  Commander  Hickley  saw  the  thing  in  a  different  light  from  the 
attorney,  and  on  the  15th  addressed  a  new  letter  to  the  governor,  re- 
porting the  result  of  his  conversations  with  the  portion  of  the  crew  that 
had  come  to  see  him.  He  was  now  so  convinced  of  the  intent  of  the 
parties  controlling  the  Oreto,  that  he  was  strongly  inclined  to  take  the 
responsibility  of  her  seizure  and  removal  to  another  station  at  which 
was  placed  the  commodore  or  commander-in-chief.  And  he  actually  put 
one  of  his  officers  temporarily  in  charge. 

On  the  16th  of  June  the  governor  wrote,  in  reply,  deprecating  all 
action  of  the  kind  contemplatetl,  and  throwing  the  responsibility  wholly 
upon  him,  if  he  should  take  it. 

On  the  same  day  the  attorney-general  gives  an  opinion  that  no  case 
has  yet  been  made  out  for  seizure.  He  does  not  appear  to  have  thought 
it  his  duty  to  initiate  any  measures  to  ascertain  what  was  the  evidence 
upon  which  Commander  Hickley  was  impelled  to  his  convictions.  It 
was  the  passive  policy,  the  example  of  which  had  been  set  at  home. 
The  evidence  must  come  to  the  government.    It  was  not  for  the  gov- 
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n'<:jtait  pas  un  avis  menacant  d^ine  action  de  la  part  du  gonvernement,  et  ils  fureut 
a8Si'Z  fins  pour  en  tenir  corapte  et  pour  changer  leur  ligne  de  couduite. 

Ils  <16clar^rent  alors  qu'ils  avaient  I'intention  de  s'acquitter  pour  I'Oreto  en  lest  pour 
la  Havane.  Cett^  d<Sclaration  rassura  pour  quclque  temps  le  commandant  britan- 
nique.  Mais  le  13  juin,  voyant  TOreto  toiyours  h  I'ancre,  il  alia  lo  visiter,  accompagn<S 
de  hnit  officiers.  L'^juipage  avait  refus^  de  lever  I'ancre  tant  qu'on  ne  lui  aurait  pas 
fait  conualtre  ladestinatiou du  vaissean.  L'Oreto<^tait  un  vaissoau  suspect.  Apr^s  nne  mi- 
nutiouse  inspection,  le  capitaine  Hickley  et  ses  hnit  officiers  signent  un  Rapport  ad^e.sJ^^ 
an  gouverneur,  ddclarant  que  TOreto  est,  sous  tons  les  rapports,  arm6  comme  uu  vais- 
seau  de  guerre.  II  avait  quitt^  Liverpool  tel  qu'ils  le  voyaient  alors ;  on  ne  lui  avait 
fait  ni  cnangeraont  ni  addition  k  Nassau. 

Ce  document  fut  soumis  au  prooureur  g<Sn^ral,  et  il  d^clara  quMl  ne  contenait  rien  de 
capable  4  justifier  la  detention  du  vaisseau. 

Mais  le  commandant  Hickley  ne  voit  pas  les  choses  sous  le  mdme  jour,  et,  le  15,  il 
odresse  une  nonvelle  lettre  au  gouverneur  pour  lui  faire  connaltre  le  r^sultat  d'une 
conversation  avec  une  partie  de  T^quipage  de  I'Oreto,  qui  6tait  venu  le  trouver.  II  est 
si  convaincu  de  connaltre  les  v^ritables  intentions  des  agents  de  I'Oreto,  qu'il  est  tout 
dispose  h  prendre  sur  lui  la  responsabilit^  de  lo  saisir,  et  de  le  conduire  au  mouillage 
oil  se  trouvele  commandant  en  chef.  II  va  mdme  jusqu'ii  commettre  temporairement 
tin  de  ses  officiers  A.  sa  garde. 

Le  16  juin,  le  gouverneur  rdpond  en  bl&mant  toute  mesnre  de  ce  genre,  et  le  rend  re- 
eponsable  de  ce  qu'il  pourrait  faire  h  cet  6gard. 

Le  mdme  jour  le  procureur  g^n^ral  declare  qu'il  n'y  a  encore  ancnn  motif  de  saisir  le 
Taisseau.  II  ne  semble  pas  avoir  cru  qu'il  6tait  de  son  devoir  de  prendre  des  mesures 
pour  reconnaltre  sur  quoi  le  commandant  Hickley  fondait  sa  conviction.  C'<^tait  tou- 
Joui-s  cette  politique  passive  dont  on  lui  avait  douu6  I'example  en  Angleterre  ;  la  preuve 
devait  arriver  au  gouvernement,  et  ce  n'dtait  pas  au  gouveruement  k  recherclier  cette 
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eminent  to  go  to  the  evidence.  Of  course  it  natnrally  happened  that 
this  worked  entirely  for  the  benefit  of  the  malefactors,  and  to  the  in- 
jury of  the  party  that  ought  to  have  been  protected.  On  the  same  day, 
Commander  Hickley  wrote  a  Te\>\y  maintaining  his  conviction,  but  de- 
clining to  assume  the  responsibility  of  acting  in  the  face  of  the  attorney- 
general's  opinion.  He  therefore  withdrew  the  officer  whom  he  had  placed 
in  charge  of  the  ship. 

But  the  governor  is  not  satisfied  witli  the  action  of  either  party,  and 
is  afraid  to  commit  himself  entirely  against  the  clear  conviction  of  the 
commander,  so  he  decides  in  favor  of  a  seizure  of  the  vessel,  with  a  view 
to  a  submission  of  the  question  t^o  the  local  court  of  vice-admiralty  at 
Nassau. 

This  was  on  the  17th  of  June.  The  information  of  the  act  of  Captain 
Hickley  was  tiansmitted  to  the  government  at  London,  and  received 
the  approbation  of  Earl  Russell.  Indeed,  there  is  a  degree  of  hearti- 
ness in  the  terms  he  uses  to  express  it,  and  in  his  anxiety  to  see  the 
offi<!er  properly  secured  from  any  hazard  to  himself  by  reason  of  his 
course,  that  clearly  shows  the  earnestness  of  his  satisfaction.  1  hope  I 
may  not  be  exceeding  my  just  limits  if  I  seize  this  occasion  to  do  a  sim- 
ple act  of  justice  to  that  eminent  statesman.  Much  as  I  may  see  cause 
to  dift'er  with  him  in  his  limited  construction  of  his  own  duty,  or  in  the 
views  which  appear  in  these  papers  to  have  been  taken  by  him  of  the 
policy  proper  to  be  pursued  by  Her  Majesty's  government,  I  am  far  from 
drawing  any  inferences  from  them  to  the  effect  that  he  was  actuated  in 
any  way  by  motives  of  ill-will  to  the  United  States,  or,  indeed,  by  un- 
worthy motives  of  any  kind.  If  I  were  permitted  to  judge  from  a  calm 
comparison  of  the  relative  weight  of  his  various  opinions  with  his  action 
in  drft'erent  contingencies,  I  should  be  led  rather  to  infer  a  bsilance 
of  good- will  than  of  hostility  to  the  United  States. 

Tlie  law-officers  of  the  Crown  were  likewise  consulted,  and  they  gave  an 
opinion  favorable  to  the  action  of  Governor  Bayley,  but  strongly  urging 
that  evidence  of  what  occurred  at  Liverpool  of  building  and  fitting  out 

preiive.  Cette  mani^^e  d'agir  devait  n^cessairement  tourner  au  profit  dee  conpables  et 
ail  pr<^jndice  de  cenx  qui  devaient  etre  protc5ft68. 

Le  in(tme  jour  le  conimaudaut  Hickioy  r^^pond  qne  sa  conviction  demeure  enti^re, 
inais  qu'il  n'entend  pa.s  asHumer  la  rospousabilitc^  d'ajifir  contrairement  ii  I'opinion  du 
prociireur  g<5ueral.  En  consequence  il  retire  Tofficier  qu'il  avait  conimis  Si  la  garde  du 
vaisseau. 

I^e  gouvemeur,  peu  satisfait  des  deux  opinions  opposiScs,  ou  craignant  de  se  compro- 
niettio  en  se  (li^claiant  con tre  la  conviction  absolue  du  commandant,  se  d<5cide  li  i^iiro 
saiMrlo  vaisseau,  et  i\  porter  la  question  devant  la  cour  de  la  vice-amiraut6  .^Nassau. 

C'eci  se  passait  le  17  juin.  On  tit  conualtre  au  gouveruenient  h  Londres  ce  qu'avait 
fait  le  capitaine  Hickley,  et  le  Comte  Russell  y  donna  son  approbation.  11  ,y  a  en  etl'et 
un  ton  do  cordiality  dans  les  terms  quMl  emploie  iwur  Fcxprimer,  et  dans  son  anxi<?te  de 
voir  Toflicier  bien  garanti  contre  tout  hasard  j\  cause  do  sa  conduite,  qui  montre  claire- 
meut  le  8<Srieux  de  sa  satisfaction.  JVspt^re  lie  pas  di^passe r  mes  justes  limit-es,  si  je 
saisis  cette  occasion  d*accomplir  un  simple  acto  de  justice  envers  cet  homme  d'etat 
Eminent.  Autant  je  puis  voir  de  motifs  do  dittV^rer  d'avec  lui  quant  ^  sa  mani^re  cir- 
conscrito  d^envisager  son  propre  devoir  ou  dans  les  vues  qui,  par  ces  documents,  sem- 
blcnt  avoir  6t6  adoptees  par  lui  quant  h  la  conduite  k  suivre  par  le  gouvernement  de 
sa  Majesty,  autant  je  suis  loin  d'en  tirer  aucune  conclusion  quMl  ait  6t6  mfl,  en  ancune 
nianiere,  par  des  motifs  de  mauvaise  volont<^  envers  les  f^tats-Uuis,  ou  m{»mo  par  des 
motifs  indignes  d'aucune  espece.  S'il  in'<^tait  permis  de  juger,  en  comparaut  avec  ealme 
la  valeur  relative  de  ses  opinions  diverses,  k  sa  conduit-e  en  difi<^rentes  conjonctures,  je 
serais  plut6t  port^  k  couclure  en  favour  de  la  bonne  volont<5  que  de  I'liostilit^  h  l'<5gai-d 
des  fitats-UniB. 

Les  aTocats  de  la  couronne,  ^galement  consult^s,  donu^rent  une  opinion  favorable 
anx  mesnres  prises  par  le  ^ouverneur  Bayley,  mais  recommand^rent  fortement  d'en- 

yer  le  recit  de  ce  qui  sVtait  pass6  k  Liverpool,  au  sujet  de  la  construction  et  de  Tarme- 
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should  be  at  ODce  sent  forward,  in  order  to  complete  the  proof  of  her 
hostile  destination  to  the  United  States. 

And  here  I  trust  I  may  be  permitted  to  express  my  sense  of  gratifica- 
tion on  reading  the  reports  and  observing  the  action  of  the  two  gallant 
naval  officers.  Their  clear  good  sense  and  rapid  judgment  had  led  them 
straight  forward  to  the  penetration  of  the  motives  of  the  authors  of  the 
wretched  equivocations  and  falsehoods  by  which  they  were  surrounded, 
as  well  as  to  the  adoption  of  the  most  effective  measures  to  bring  their 
machinations  to  naught.  NeitUer  does  this  course  appear  to  have  been 
in  any  way  prompted  by  a  mere  spirit  of  good- will  to  the  United  States, 
which  were  to  be  protected  by  their  action.  It  seems  to  have  sprung 
from  that  natural  impulse  of  a  conscience  void  of  offense,  which  per- 
ceived an  act  of  injustice  and  fraud  to  be  in  contemplation,  and  deter- 
mined at  once  to  resort  to  the  best  measures  to  prevent  it. 

Had  such  an  energetic  spirit  animated  the  whole  action  of  Her  Majes- 
ty's government  at  all  times  and  in  all  conjunctures,  there  would  have 
been  no  question  about  the  exercise  of  due  diligence  in  this  narrative. 

The  opinion  of  the  law-officers  in  London  was  received  by  Earl  Eus- 
sell  on  the  12th  of  August.  Ten  days  before  that  date  he  had  addressed 
a  letter  to  Mr.  Stuart,  the  British  secretary  at  Washington,  requesting 
him,  in  view  of  this  proceeding,  to  dissuade  the  American  Government 
from  proceeding  in  the  measure  then  contemplated  of  issuing  letters  of 
marque.  He  little  thought  of  what  had  been  laid  up  in  store  for  him  by 
the  learned  judge  of  the  court  of  Nassau. 

On  that  very  same  day  he  had  pronounced  his  judgment  that  there 
was  no  sufficient  evidence  to  prove  any  act  committed  at  Nassau  to 
justify  the  seizure.  But,  considering  the  very  suspicious  nature  of  the 
circumstances,  he  should  release  his  own  government  from  the  payment 
of  costs. 

It  is  the  general  rule  of  courtesy  between  nations  to  recognize  the 
action  of  their  respective  courts  without  seeking  to  analyze  the  princi- 
ples upon  which  the  decisions  are  made.  And  it  is  a  wise  rule,  as  con- 
ducive to  the  general  maintenance  of  law  and  order  in  the  performance 

ment  du  vaisseau,  afin  de  conipl<5ter  la  preuve  de  la  destination  hostile  de  VOreto  h 
regard  des  fitats-Unis.  Et  ici  j'esp^re  qu'il  me  sera  permis  d'exprimer  inon  sentiment 
de  satisfaction  en  lisant  ces  nK^moires,  et  en  remarquant  la  conduitede  ces  deux  braves 
officiers  do  marine;  Icur  bon  sens  lucide  et  leur  jugement  rapide  les  condnisirent  di- 
rcctemeut  h  p^n<^trer  les  motifs  des  auteurs  de-s  misdrables  Equivoques  et  des  monsonges 
dont  ils  6taient  envelopp<5s,  aussi  bien  qvCh  adopter  les  mesures  les  plus  efficaees  pour 
mettre  k  u<5ant  leurs  machinations.  Cette  conduite  ne  semble  pas  uon  plus  avoir  6t6 
provoqu(?e  en  uucune  mani^^e  par  un  simple  esprit  de  bon  vouloir  ^  regard  des  fitats- 
Unis,  qui  devaient  ^tre  prot<5gJs  par  leurs  mesures.  EUe  semble  avoir  jailli  de  I'im- 
pulsion  naturelle  d'uno  conscience  nette  de  tonte  faute,  qui  voit  se  pr<^parer  un  acto 
d'injnstice  et  de  fraude,  et  qui  se  ddtermiue  en  mfime  temps  b,  prendre  les  mesures  les. 
plus  ddcisives  pour  remp6cher. 

8i  le  m6me  esprit  Energique  avait  anim<5  tonte  la  conduite  da  gouvemement  de  sa 
Majest^^,  toujours  et  dans  toutes  les  conjonctures,  il  n*eftt  pas  6t6  question  de  la  pratique 
des  **due8  diligences"  dans  ce  m<5moire. 

Cette  opinion  fut  re^ue  par  le  Comte  Kussell  le  12  aoftt ;  six  jours  auparavant  il  avait 
adress<S  une  lettre  ^  M.  Stuart,  secretaire  de  la  legation  h  Washington,  pour  lui  demander, 
en  consid<!^ration  de  cette  d^^cision,  de  dissuader  le  Gouvernement  amdricain  de  mettre  ^ 
execution  la  mesure  dont  il  <5tait  question  alors,  de  d<51ivrer  des  lettres  de  marques.  II 
pr<Svoyait  pen  ce  que  lui  r<5servait  le  tr^s-dminent  juge  de  la  cour  de  Nassau.  Le  m^me 
jour,  ce  juge  avait  prononcE  son  jugement;  il  d6clarait  quMl  n'y  avait  pas  de  preuves 
suffisantes  quMl  edt  6t6  commis  h  Nassau  un  acte  justiiiant  la  saisie.  Mais  consid<5rant 
la  nature  suspecte  des  circonstances,  il  lib^rait  son  gouvemement  du  paiement  des  frais. 

C'est  une  r^gle  g-^n^rale  de  conrtoisie  entre  les  nations  de  reconnaltre  les  agissemeuts 
de  leurs  cours  de  justice  respectives  sans  chercher  h  analyser  les  principes  sur  lesquels 
86  basent  leurs  decisions.  C'est  \h  une  r^gle  sage,  aussi  utile  pour  le  respect  de  la-loi 
que  pour  le  maintieu  des  droits  riSciproques  de  prot<?ger  les  intdr^tsde  rune  et,de  rautre. 
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of  their  reciprocal  duties  of  protection  to  individual  interests.  But  I 
am  not  altogether  sure  whether  this  rule  should  be  held  to  extend  so  far 
as  to  bind  the  members  of  this  tribunal  to  absolute  silence  in  this  and 
similar  instances  that  come  before  us.  Whilst  most  anxious  on  all  oc- 
casions to  preserve  the  decorum  appropriate  to  a  station  of  such  emi- 
nence, I  am  at  the  same  time  oppressed  by  the  conviction  that  in  no 
portion  of  the  history  of  this  proceeding  is  the  responsibility  of  Her 
Majesty's  government  for  the  subsequent  career  of  this  vessel  more 
deeply  implicated  than  by  the  action  of  this  vice-admiralty  judge,  in 
letting  this  vessel  go  upon  the  reasoning  which  he  presents  in  his  justi- 
fication. It  would  be  easy  for  me,  if  it  were  necessary,  to  go  into  an 
analysis  of  the  various  points  in  wnich  he  appears  to  have  ruled  erro- 
neously both  in  regard  to  the  law  and  to  the  evidence.  It  is  made  cer- 
tain by  the  papers  that,  in  the  former,  he  was  not  sustained  by  the  law- 
officers  of  the  Crown  at  home.  And  as  to  the  latter,  I  cannot  but  assume 
the  presence  of  some  strong  external  bias  which  should  have  induced 
him  to  give  credit  to  certain  persons  on  the  mere  score  of  personal 
character,  where  testimony  proves  them  so  clearly,  in  my  eyes,  to  have 
been  arrant  cheats,  and  to  discredit  the  seamen,  chiefly  on  account  of 
their  low  condition,  who  are  as  clearly  manifested  to  have  told  the  sub- 
stantial truth.  My  mode  of  explanation  of  this  flagrant  perversion  of 
the  law  is,  that  the  judge  partook  so  largely  of  the  general  sympathy 
admitted  by  the  governor  to  have  held  sway  over  the  entire  popiriation 
of  the  island,  as  to  render  him  absolutely  incapable,  in  this  case,  of  a 
perception  of  justice.  It  is  not  probably  without  a  strong  conviction  of 
this  truth  that  the  plain  sense  and  clear  appreciation  of  facts  prompted 
■Commander  Hickley  to  advise  the  removal  of  the  vessel  entirely  out  of 
this  jurisdiction.  For  the  honor  of  Great  Britain,  which  must  be  held 
responsible  through  its  agents  for  this  flagrant  wrong  done  to  the  injured 
party,  it  bad  been  perhaps  well  if  the  desire  of  the  gallant  officer  had 
been  complied  with. 

Many  strictures  have  likewise  been  made  upon  the  action  "of  the  attor- 
ney-general, Mr,  Anderson,  throughout  these  proceedings,  of  so  harsh  a 


Mais  je  n©  snis  pas  sftr  si  cett«  rhffle  doit  s'appliqner  si  rigoareusement,  jusqn**^  oblijijer 
les  membres  de  ce  tribunal  k  uu  silence  absolii,  dans  ce  cas  et  dans  d'antres  semblables 
qui  nous  sont  soiimis.  Qnoiqne  tr^s-di^sirenx  en  ioiite  occasion  de  respecter  le  d<^coruni 
dfl  k  uue  position  si  6minente,  je  suis  press<5  par  la  conviction  que  nulle  part  dans  le 
cours  de  cette  aitaire,  la  responsabilit^  du  gouvernement  britannique  au  snjet  de  ce 
b^timent  n'est  devenue  aussi  grande  qne  par  suite  de  ce  jn^eraeut  de  la  vice-aniiraut($, 
et  des  arguments  pr^sentds  pour  sa  justification.  II  me  serai t  facile,  s'il  <5tait  n<^ce«sair©, 
d'analyser  les  diflfi^ronts  points  oh  il  s'est  tromp<5,  soit  sous  le  rapport  do  la  loi,  soit  dans 
le  rapport  du  droit,  soit  sous  le  rapport  de  la  preuve.  Les  documents  prouvent  sura- 
bondamment  que,  quant  au  premier,  il  n'a  pas  ^t^  appuyd  par  les  avocats  de  la  coa- 
Tonne  en  Angleterre.  Quant  k  la  seconde,  je  ne  puis  que  croire  k  rexist«uce  d'ane 
grande  partiality  qui  Va  conduit  k  donner  cr^ance  au  t^moignage  de  certaiues  personnes, 
sous  pr^texte  de  leur  reputation  person  nolle,  alors  que  ce  t^^moignage  me  prouve  claire- 
ment  quMls  ^taient  des  fourbes,  et  k  ne  pas  igouter  foi  au  t^moignage  des  raarins,  prin- 
cipalement  k  cause  de  leur  rang  inf^rieur,  que  Ton  a  prouv^  avoir  dit  la  v^rit^  substan- 
tielle.  J'explique  cette  flagrante  injustice  par  le  fait  que  le  juge  participait  en  une 
grande  mesure  k  la  sympatbie  g^n^rale  ^prouv^e  par  la  population  pen  nombreuse  de 
nie,  sympatbie  admise  du  reste  par  le  gouverneur,  et  qui  le  rendait  incapable  d*un  juge- 
ment  impartial.  II  est  probable  que  ce  fut  parce  qu'il  ^tait  coavaincu  de  ce  fait  que 
le  commandant  Hickley  conseilla  de  conduire  le  vaisseau  hors  de  cette  j uridiction.  Pour 
Tbonneur  de  la  Grande- Bret^gne,  qui  doit  6tre  tenue  responsable  des  actions  de  ses 
agents  pour  ce  dommage  Evident  caus^  k  la  partie  l^s^e,  il  eClt  peut-Stre  ^t^  bien  qne 
Ton  86  Iflt  rendu  au  d^sir  de  ce  brave  officier. 

Bien  des  critiques  out  6t6  ^galeraent  faites  de  la  conduit©  d©  Tattorney-general,  M. 
An^rson,  dans  le  cours  de  cett©  procedure,  d'une  nature  si  grave  qu^l  a  6t6  eng^^  ^ 
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nature  as  to  have  called  from  liim  a  formal  paper  in  bis  justification, 
which  has  been  placed  among  the  documents  before  us. 

After  a  careful  examination  of  the  question,  I  am  led  to  the  belief 
that  it  is  possible  to  arrive  at  a  clear  comprehension  of  the  motives 
which  actuated  him,  without  the  necessity  of  imputing  any  purpose 
deeply  affecting  his  integrity. 

It  appears  that  if,  on  the  one  hand,  he  was  slow  in  his  disposition  to 
reach  any  effective  action  to  defeat  the  enterprise  of  the  Oreto  in  1862, 
on  the  other,  he  appears  in  proportion  quite  as  swift  in  the  process  of 
seizing  the  vessel  known  as  the  Alexandra,  and  subsequently  the  Mary, 
and  pressing  for  her  condemnation,  when  she  made  her  appearance  at 
Xassau  in  the  winter  of  1864,  under  much  less  dubious  circumstances. 

The  reason  is  plain.  Mr.  Anderson  virtually  admits  in  his  statement 
that,  in  the  earlier  stages  of  the  struggle  in  America',  he  considered  the 
fate  of  the  United  States  as  settled,  and  he  did  not  regiet  it.  But,  in  the 
last  months  of  the  war,  not  a  shadow  of  doubt  could  have  remained  in 
his  mind  as  to  its  permanence.  He  then  cheerfully  accepted  a  retainer 
on  their  side.  The  transition  from  one  state  of  feeling  to  the  other  can 
be  no  cause  of  surprise  to  any  one  observant  of  the  relations  of  t  he 
small  population  of  Nassau  to  the  United  States.  Neither  is  it  difficult 
to  perceive  among  the  documents  the  traces  of  a  similar  revolution  of 
sentiment  and  action  going  on  simultaneously  in  other  portions  of  Her 
Majesty's  dominions  far  removed  from  that  relatively  insignificant  island. 

Be  this  as  it  may,  the  effect  of  the  decision  of  the  admiralty  court  in 
1862  was  not  only  to  liberate  the  ship,  but  to  put  an  end  to  all  serious 
attempts  to  prevent  the  full  accomplishment  of  the  nefarious  purpose  of 
her»owners.  On  or  about  the  7th  of  August,  the  Oreto  sailed  from  Nas- 
sau. On  the  9th  of  the  same  mouth  tbe  schooner  Prince  Alfred  also  lift 
the  place.  They  met  at  a  spot  agreed  upon,  about  sixty  miles  distant, 
called  Green  Cay;  and  there  the  Oreto  received  her  armament  and 
ammunition,  as  well  as  her  true  officers  and  crew.  The  commander  was 
relieved  trom  the  terror  of  a  new  arrest  which  lie  had  felt  in  the  event 


dcrire  pour  sa  justification  un  m^nioire  formel  qui  a  6t6  plac^  parmi  lea  documents  ex- 
pos<^8  devaut  noiis. 

Apr^s  un  exanien  scrupuleux  de  la  question,  je  suis  amend  h  croire  qn'il  est  possible 
d'arriver  ^  une  perception  claire  des  motifs  qui  le  dirigeaient,  sans  qu'il  soit  ndcessairo 
de  lui  imputer  aucun  dessein  ufiectant  son  iut<Sgrit<S  an  fond. 

II  semble  que,  si  d'un  c6t6  il  a  6t6  lent  dans  sa  disposition  h  adopter  aucune  mesure 
efficace  pour  emp^cber  I'entreprise  de  FOreto  en  1862,  de  I'autre,  il  paralt  en  proportion 
aussi  avido  h  poursuivre  le  vaisseau  nommd  TAlexandra,  et  plus  tard  la  Mary,  et  ii 
presser  sa  condamnatiou,  lorsqu'il  fit  son  apparition  k  Nassau,  I'biver  de  1864,  dans  des 
circonatauces  beaucoup  moius  douteuses. 

La  raison  est  dvidente.  M.  Anderson  admet  virtuellement  dans  son  mdmoire  que, 
dans  les  premieres  phases  du  couflit  en  Am<^rique,  il  considdrait  le  sort  des  £tats-Uuis 
comme  termind,  et  il  ne  le  regrettait  pas.  Mais,  dans  les  derniers  mois  de  la  guerre,  il 
ne  pouvait  pas  rester  dans  son  esprit  I'ombre  d^in  doute  sur  leur  permanence.  II  agit 
alors  volon tiers  pour  eux.  La  transition  de  Tune  de  ces  fagons  de  sentir  ^  Tautre  ne 
peut  Htg  une  cause  de  surprise  pour  auoun  observateur  des  relations  de  la  petite  popu- 
lation de  Nassau  avec  les  Etats-Uuis.  II  u'est  pas  non  plus  difficile  de  d<5couvrir  parmi 
ces  documents  les  traces  d'une  revolution  semblable,  b,  proposde  la  niauifero  de  sentir  et 
d'agir,  simultan<Sment'dans  bien  d'autres  parties  des  dtats  de  sa  Majest<5,.tr^s-eloign<^es 
de  cette  lie  relativement  insignifiante. 

Qnoi  qu'il  en  soit,  la  consequence  du  jugement  de  la  cour  en  1862  fut,  non-seulement 
de  libdrer  le  b^timeut,  mais  encore  de  mettre  un  terme  k  toute  tentative  sdrieuse 
pour  empdcher  Paccomplissement  des  projets  criminels  de  ses  propridtaires.  Vers  le  7 
aodt,  rOreto  quitta  Nassau.  Le  9  du  mdme  mois,  le  schooner  Prince  Alfreii  quitta 
aussi  ce  port.  lis  se  rencontrijrent  h  un  endroit  convenu,  k  une  distance  de  60  milles, 
appeie  Green  Cay,  et  1j\  I'Oreto  re^ut  ses  annes  et  ses  munitions,  aussi  bien  que  ses 
vrats  oOlciers  et  son  dvuipago.    Le  commandant  n'avait  plus  ^  cfaindro  une  uouvelle 


166  ARBITRATION   AT   GENEVA. 

of  bis  continuance  at  Nassau  for  another  day.  There  was  no  cause  for 
this  apprehension.  His  victory  was  complete.  On  the  morning  of  the 
11th  August,  in  a  place  called  Blossom  Channel,  believed  to  be  within 
the  British  jurisdiction,  the  log-book  found  in  his  vessel  shows  the  trans- 
action to  have  been  completed.  The  authority  of  Her  Majesty's  govern- 
ernment  had  been  successfully  defied,  and  the  decision  of  her  admiralty 
court  proved  a  mockery  and  a  show. 

Hence  it  appears  to  me  that  Great  Britain  had  clearly  failed  in  enforc- 
ing the  second  rule  prescribed  in  the  treaty  of  Washington,  as  well  as 
the  first ;  and  if  these  two  rules  w  ere  not  enforced  as  they  should  have 
been,  a  failure  in  regard  to  the  third  appears  to  result  as  a  matter  of 
course. 

The  next  step  in  the  career  of  the  Florida,  material  to  the  present  dis- 
cussion, is  the  fact  of  her  entry  into  Mobile,  a  port  held  by  the  insur- 
gents, although  at  the  time  blockaded  by  the  vessels  of  the  United 
States.  Here  she  remained  for  more  than  four  months.  On  the  15th 
of  January,  18G3,  she  again  succeeded  in  running  the  blockade  outward, 
and  on  the  25th  her  captain  had  the  cool  insolence  to  go  at  once  to  the 
very  place  of  the  island  of  Nassau  from  which  he  had  just  escaped  under 
terrors  which  belong  only  to  a  malefactor.  It  is  proper  to  add  that  in 
the  interval  he  had- shipped  an  additional  motley  force  of  fifty -four  men 
at  Mobile. 

The  question  here  naturally  arises  w^hether  by  this  process  the  vessel 
had  so  far  changed  her  previous  character  as  to  be  divested  of  any  trace 
of  her  British  origin  and  fraudulent  equipment,  and  entitled  to  claim  a 
new  departure  as  a  legitimate  offspring  of  a  recognized  belligerent  power. 
This  question,  appertaining  exclusively  to  the  case  of  this  vessel  among 
all  those  submitted  to  our  consideration,  and  touching  the  release  of 
Her  Britannic  Majesty's  government  from  any  further  responsibility  for 
the  taint  of  her  origin,  appears  to  me  one  of  the  most  interesting  and 
difficult  of  all  that  we  are  called  to  decide.  But  in  order  to  complete 
the  review  of  the  career  of  the  vessel,  so  far  as  it  relates  to  the  action  of 


arrestation,  craint«  qii'il  anrait  ^prouvde  ^  Nassau,  s'il  y  <5tait  rest-^  nn  jour  de  plus. 
II  n'avait  pourtant  aucuue  raisou  de  craindre;  sa  victoire  dtait  corapl^te.  Le  17  ao(ity 
au  matiu,  daus  un  endroit  nomni^  Blossom  Channel,  dans  les  limitos  de  la  juridictioa 
britannique,  le  livre  du  lo;;  I'atteste,  la  transaction  fut  acliev<5e.  L^autoriK^  du 
gouverneraent  do  sa  Majesty?  avait  et6  brav(^e  avec  succ^s,  et  la  di^cision  de  la  cour  de 
I'aniiraut^  so  niontra  coninie  une  ddrision  et  une  moquerie.  II  me  semble  ressortir  de 
1}\  quo  la  Grande-Bretagne  avait  <?chou<^  h  faire  respecter  la  secoude  r^gle  du  traits  de 
Washington  aussi  bieu  que  la  premiere.  Et  si  ces  deux  regies  dtaient  violdes,  la 
t^oiHi^nle  devait  I'^tro  n^cessairemeut. 

Le  passuivant  dans  la  carrit-re  du  Florida,  relatif  ^  la  discussion  pW^sente,  est  le  fait  de 
son  entree  h  Mobile,  port  occup^  par  les  insnrg^^s,  quoique,  jI  cette  <5poque,  bloqu<5  par 
les  vaisseaux  des  Ktats-Unis.  II  y  resta  plus  de  quatre  mois.  Lo  15  Janvier  ieJ63, 11 
ri^ussit  de  nouveau  h.  forcer  le  blocus,  et  lo  capitaine,  le  25  du  memo  mois,  eat 
Finsolence  de  so  rendre  de  suit^  au  meme  endroit  de  I'lle  de  Nassau,  d^oii  il  avait 
<^ohapp^  sous  les  terreurs  qui  n'appartienneut  qu'ti  un  raalfaiteur.  II  convient 
d'ajouter  que  dans  Pintervalle  il  avait  eur61<5  cinquante-quatre  bommes  de  plus  de 
toutc  e8])^ce,  h  Mobile. 

Ici  8'<51eve  naturellement  la  (jnestion  de  savoir  si  par  ce  procM<5  le  vaisseau  avait 
assez  change?  son  caract^re  primitif  pour  6tre  d«^pouilI^  de  toute  trace  de  son  origine 
britannique  et  do  son  ^quipement  frauduleux,  et  pour  Hre  autoris^  h  pr<5t«ndre  partir 
de  nouveau  commo  un  produit  legitime  d'une  puissance  belligi^rante  reconnue.  Cette 
question,  appartcuaut  exclusivemeut  au  cas  de  ce  vaisseau,  eutre  tout^s  celles  cjui 
Kont  soumises  j\  notre  examcn,  et  embrassant  la  d^charge  du  gouverneraeut  de  sa 
Maje8t<5  britannique  de  toute  responsabiliti:'  ultt'^rieure  au  sujet  de  la  tacho  de  son 
origine,  me  semble  une  des  plus  int^ressantes  et  ties  plus  dilbciles  de  toutes  celles  que 
nous  sommes  appel<^s  ^  d<^cider.  Mais  afin  de  completer  la  revue  de  la  earriere  enti^re 
de  ce  vaisseau,  en  tant  qu^elle  8erai)porte  a  la  couduiio  de  la  Grande-Bretagne,  quaut  ^ 
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Great  Britain  upon  the  occasion  of  her  visits  at  any  ports  within  that 
jurisdiction,  I  deem  it  expedient  to  postpone  the  observ^ations  I  propose 
to  make  upon  it  until  the  end. 

Whatever  may  be  the  doubts  elsewhere  expressed  about  this  point, 
none  whatever  were  admitted  at  Nassau,  the  very  spot  where  the  tia- 
^ant  fraud  had  been  most  successfully  perpetrated  and  Her  Majesty's 
dignity  insulted  and  defied.  She  was  immediately  recognized  as  a 
legitimate  belligerent,  the  only  objection  made  to  her  presence  being  a 
violation  of  a  minor  regulation  of  the  port,  which  required  a  previous 
application  for  permission  before  coming  to  anchor.  For  this  minor 
oti'ense  the  captain  could  afford  to  apologize,  when  the  vastly  greater 
one  had  been  so  readily  condoned.  The  object  he  now  had  in  view  was 
the  procuring  a  good  supply  of  coals  for  the  prosecution  of  his  cruise. 
Permission  seems  to  have  been  given  without  stint.  Some  question  litis 
been  raised  about  the  precise  quantity ;  but  if  there  wa^  no  limit  pre- 
scribed by  the  authorities,  it  may  reasonably  be  inferred,  from  the  gen- 
eral sympathy  strongly  manifested  by  the  population,  that  all  would  be 
supplied  the  captain  would  be  ready  to  take.  So,  likewise,  with  pro- 
visions. A  person  on  board  of  the  Florida  at  the  time  seems  to  have 
recorded  his  impression  that  enough  had  been  supplied  to  last  several 
months.  This  is  doubtless  exaggerated.  So  with  the  testimony  of  two 
persons,  taken  several  years  afterward,  of  their  recollection  of  the  facts, 
which  would  naturally  be  subject  to  serious  reduction.  Yet,  after  mak- 
ing every  possible  allowance  for  these  circumstances,  it  appears  reason- 
able to  me  to  conclude  that  Captain  Maffit  succeeded  in  getting  all  that 
he  desired  to  put  him  in  a  condition  to  commence,  and  continue  for 
some  time,  a  predatory  cruise.  It  is  also  alleged  that  the  captain 
shipped  here  eleven  men,  which  is  not  unlikely  to  be  true  also,  if  he 
needed  them. 

Captain  Maffit,  thus  completely  fitted  out  from  Nassau  as  a  basis,  pro- 
ceeded on  his  cruise,  which  lasted  for  about  a  month,  and  in  which  he 
alleges  that  he  experienced  very  rough  weather.    This  is  the  reason 


ses  visites  h  certains  ports  sons  cett©  jnridiction,  je  crois  pins  convenable  de  remettre 
jas<)u*2i  la  fin  les  observations  qne  je  me  prop<i8e  de  faire  Ifl-dessns. 

Quel8  que  pnssent  6tre  les  dontes  eutretenus  ailleurs  k  ce  su^et,  on  n^en  admettnit 
ancuti  k  Nassau,  Tendroit  oti  la  frande  flagranto  avait  6t6  commise  avec  le  plus  grand 
eucces,  et  oh  la  dignity  de  S(i  Majesty  avait  6t6  le  plus  outrag<?e.  II  fut  imraddiatement 
reconnu  comme  bellig<5raut  legitime,  la  seule  objection  faite  k  sa  pr^-senco  ayant  t*t(? 
qu'il  avait  viol6  un  petit  r^glement  du  port,  qui  exigeait  qu'on  demandA.t  d'abord  la 
pennission  avant  de  niettre  k  I'ancre.  Pour  cette  l<5g^re  faute,  le  capitaine  Matiitt 
pouvait  bien  faire  une  apologie  quand  celle  qui  6tait  beaucoup  plus  crando  avait  ctd 
pardonn^  si  proniptement.  Maiutenant  le  but  que  le  capitaine  Mamtt  se  proposait 
dans  cetto  visite  <Stait  de  se  pourvoir  d'une  bonne  provision  de  cbarbon  pour  l.i 
poursuite  d©  son  entreprise.  La  permission  semble  avoir  6t4  donu^o  sans  rdserve. 
On  a  agitd  la  question  de  la  quantity  precise,  mais  s'il  n'y  avait  pas  de  liuiite  prescrite 
par  les  autorit^s,  on  pent  raisonnablemeut  conclure  de  la  synipatbie  g«^ucrale, 
nantement  manifest<5e  par  la  population,  que  tout  ce  que  le  capitaine  eftt  H6  prot  k 
prendre  lui  eftt  ^t^  donn<5.  Do  m^rae  pour  les  provisions.  Une  personne  a  bord  du 
Florida,  k  cette  6poque,  semble  avoir  mis  par  ^crit  son  impression  qu^on  en  avait 
accordd  assez  pour  plnsieurs  mois.  Ceci  est  sans  doute  exag^r<5.  De  memo  quant  an 
t^moignage  de  deux  personnes,  emprunt^  plnsieurs  anudes  apr^s,  k  leur  recueil  des 
faits,  qui  devrait  6tre  soumis  k  une  rMuction  sdrieuse.  Mais  apr^s  avoir  fait  toutes 
les  concessions  possibles  }\  I'cgard  de  ces  circonstances,  il  me  semble  raisonnable  de 
conclure  que  le  capitaine  Matiitt  r6qssit  k  obtenir  tout  ce  qu'il  dc^sirait  pour  se  mettre 
en  dtat  de  coramencer  et  de  contiuuer  pendant  quelque  temps  une  course  de  pillage. 
On  allfcgue  aussi  que  le  capitaine  y  enr61a  onze  bommes  ;  fait  dont  la  vdrit<5  nV^st  pas 
improbable,  s'il  en  avait  besoin.  Le  capitaine  Maffit  t,  ainsi  compldtement  pourvu  k 
Nassau,  place  prise  pour  sa  base,  commen?a  sa  course,  qui  dura  environ  un  mois, 
pendant  lequel  il  dit  avoir  dprouvd  de  tr^rudes  temps.    Au  moins,  c'cst  la  raison 
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assigned  for  his  visit  to  Barbadoes,  where  he  applied  for  more  coal  and 
some  lumber.  He  suppressed  the  fact  of  his  late  supply,  and  reported 
himself  as  last  from  Mobile.  He  succeeded  in  obtaining  90  tons,  and 
thus  prosecuted  his  predatory  voyage  on  his  renewed  stock. 

Much  damage  as  these  permissions  unquestionably  entailed  upon  the 
United  States  commerce,  it  is  proper  to  add  that  they  had  not  been 
given  so  much  from  any  willful  disposition  on  the  part  of  the  oflScers  of 
Her  Majesty's  government,  but  rather  from  their  indifference  to  all 
measures  of  early  prevention.  So  soon  as  information  of  these  events 
had  been  received  at  the  colonial  office  in  London,  this  liberality  was 
checked,  and  orders  were  issued  to  be  more  cautious  in  the  future. 

After  a  visit  of  four  days  to  Pemambuco,  the  next  British  port 
entered  by  Captain  Maflit  was  Bermuda,  on  the  15th  of  July.  His  ap- 
plication for  government  coal  was  here,  for  the  first  time,  refused.  lie 
succeeded,  however,  in  obtaining  plenty  from  other  sources,  and  in 
transgressing  the  limit  prescribed  for  his  stay  for  repairs  without  cen- 
sure, which  enabled  him  to  cross  the  ocean  and  reach  Brest,  in  France, 
on  the  23d  of  August. 

It  should  be  noted  that  this  long  cruise,  from  the  25th  of  January  to 
the  23d  of  August,  of  nearly  seven  months,  was  made  with  supplies  of 
coal  received  exclusively  from  British  sources. 

It  seems  to  be  unnecessary  to  enter  into  further  particulars  of  her 
career  after  she  left  Brest.  She  seems  to  have  touched  at  some  British 
ports  in  the  West  Indies  and  obtained  assistance,  and  she  finally  put  into 
Bahia,  which  proved  to  be  the  termination  of  her  record,  in  October. 
The  length  of  her  term  on  the  ocean  had  been  about  eighteen  months 
— long  enough  to  perpetrate  much  too  large  an  amount  of  mischief. 

It  now  remains  to  me  only  to  recur  to  the  question,  alrendy  proposed 
in  the  course  of  this  opinion,  regarding  any  change  of  original  character 
that  may  be  considered  to  have  taken  place  in  this  vessel  by  the  fact  of 


donnde  par  lui  poar  la  visite  qu41  fit  le  24  f^vrier  ^  la  Barbade^  ponr  prendre  encore 
plus  do  charbon  et  du  bois  pour  les  reparations.  II  supprima  le  fait  de  sou  dernier 
subside,  et  il  ddclara  qu'il  venait  en  dernier  lieu  de  Mobile.  II  rdussit  k  obteuir 
quatre-vingt-dix  tonnes,  et  coutiuua  ainsi  sou  voyage  de  pillage. 

Qnelque  grand  quo  soit  le  dommage  cau8<5,  sans  aucun  doute  par  ces  permissions,  aa 
commerce  des  fitat-Unis,  il  convieut  d'^jouter  qu'elles  n*ont  pas  tant  6t6  donu<5es  avec 
malveillance  de  la  part  de  I'officier  da  gouveruement  de  sa  Majesty  qu*ji  cause  de 
cette  indilierence  qui  ne  pr^voyait  jamais  la  ndcessit^  ^e  prendre  dcs  prdcautions 
d'avauce.  Aussitdt  que  la  uouvelle  de  ces  ev<^nements  eut  6tc  rejue  h  I'ofljce  colonial 
de  Loudres,  cette  lib<5ralit<S  fut  r^primde  et  dea  ordres  furont  donn(5s  d'etre  plus 
circonspect  ^  I'avenir. 

Apres  une  visite  de  quatre  jours  h  Pernambouc,  le  premier  port  anglais  oH  entra  le 
capitaine  Mafiit  fut  Bermuda,  le  15  juillet.  Sa  demaude  d'obtenir  du  charbon  du 
gouvernenent  fut  ici  refus^  pour  la  premitire  fois.  II  r^ussit  cependant  h  en  obtenir 
eu  abondance  d'ailleurs,  et  h  ddpasser  sans  censure  les  limites  prescrites  ^  son  8<^jour 
pour  r<5parations,  ce  qui  lui  donna  les  moyeus  de  ti-averser  Tocdan  et  d'atteiudre 
Brest,  en  France,  le  23  aoftt. 

11  faut  remarquer  que  cette  longue  course,  du  25  Janvier  au  23  aoM,  de  pr^s  de  sept 
mois,  fut  faite  avec  des  subsides  de  charbon  rejus  exclusivement  do  sources  britan- 
niques. 

11  ne  me  semble  pas  n^cessaire  d'entrer  dans  des  details  ultdrieurs  snr  la  carri^rc  de 
ce  vaisseau  apr^s  son  depart  de  Brest.  II  semble  avoir  touchd  k  quelquea  ports 
anglais,  dans  les  Indes  occidentales,  et  avoir  obtenu  des  secours ;  et  enfin  il  entra  i 
Bahia,  ce  qui  mit  fin  h,  son  histoire,  en  octobre.  La  dur^e  de  sa  carri^re  sur  Toc^^fm 
avait  (6t6  d^environ  deux  ans  et  demi.  Sa  course  cOmme  bellig<5raut  avait  dur<?  environ 
dix-huit  mois  j  assez  longtemps  pour  commettre  une  somme  de  .dommages  beaucoup 
trop  grande. 

11  no  me  reste  plus  qu'ii  revenir  h  la  question  (16jh  propo8<5e  dans  le  cours  de  cet  avis, 
ti  regard  du  chaugement  de  caractt^re  national,  qu'on  pourrait  cousiddrer  comme  ayaut 
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her  having  succeeded  in  reaching  a  port  of  the  belligerent  power  to 
which  she  claimed  to  belong. 

I  have  endeavored  to  give  to  this  point  the  most  careful  and  diligent 
study  of  which  I  am  capable.  Tlie  result  is,  that  I  cannot  arrive  at 
any  conclusion  satisfactory  to  myself  which  even  implies  a  necessity  to 
assent  to  the  proposition  that  success  sanctifies  fraud.  All  law  recognized 
by  the  conscience  of  civilized  nations  has  for  its  only  solid  basis  a  con- 
viction that  it  is  based  upon  clear  principles  of  right.  In  some 
languages  the  word  us^d  to  express  these  ideas  is  identical.  At  the  same 
time,  I  am  not  unaware  that,  in  the  progress  of  international  relations, 
there  may  happen  from  time  to  time  occasions  when  a  necessity  will 
arise  to  recognize  a  simple  fact  without  reference  to  its  nature.  But 
this  must  happen  under  circumstances  which  imply  neither  participation 
nor  approval.  It  ought  not  to  be  permitted  to  happen  when  these  cir- 
cumstances are  clearly  within  control,  and  the  motive  to  act  should  be 
imperative  as  upholding  the  majesty  of  law. 

In  the  case  before  us,  it  seems  to  me  conclusively  established  by 
evidence  that,  from  the  moment  of  incei)tion  to  that  of  complete  execu- 
tion, the  building,  equipping,  and  dispatching  of  the  vessel  were  equally 
carried  on  by  a  resort  to  every  species  of  falsehood  and  fraud,  in  order 
to  baffle  and  defeat  the  legitimate  purpose  of  Her  Majesty's  government 
to  uphold  the  sanctity  of  her  laws  and  make  good  her  obligations  to  a 
foreign  nation  with  which  she  was  at  peace.  Down  to  the  moment  of 
arrival  at  Mobile,  I  fail  to  perceive  any  good  reason  for  supposing  that 
the  character  the  vessel  took  at  the  outset  had  not  substantially  adhered 
to  it  to  the  end. 

It  has  always  been  to  me  a  cause  of  profound  regret  that  Her 
Majesty's  government  had  not  seen  fit  to  mark  her  sense  of  the  indig- 
nities heaped  upon  her  by  the  flagrant  violation  of  her  laws  in  these 
cases,  at  least  by  excluding  the  vessels  from  her  ports.  Thus  she  would 
have  rescued  her  own  honor  and  escaped  the  evil  consequences  which 
have  ever  since  attended  her  opposite  decision.    Such  a  course  had  not 

eu  lien  dans  ce  vaisseau  par  le  fait  de  sa  r^nssite  h  atteindre  un  port  de  la  puissance 
belligdraute  k  laquelle  il  avait  la  pretention  d^appartenir. 

Je  me  suis  efforcd  de  consacrer  h  ce  point  Tdtude  la  plus  soigneuse  et  la  plus 
attentive  dont  je  sois  capable.  Le  resnltat  en  est  que  je  ne  puis  arrivcr  h  aucune 
conclusion  satisfaisante  pour  moi-mtme  qui  impliquAt  la  ndcessitc^  de  donuer  mon 
assentiment  h  la  inaxime  que  le  succos  sauctifie  la  fraude.  Tout€  loi  reconnue  par  la 
conscience  des  nations  civilis^es  a,  pour  base  solide  unique,  la  conviction  qu'elle  est 
fondle  sur  des  principes  nioraux  de  droit.  Dans  quelques  langues  le  mot  employ^  pour 
exprimer  ces  id<5es  est  identique.  En  mdme  temps  je  n'ignore  pas  que,  dans  le  progr^a 
de  tous  les  rapports  intemationaux,  il  pent  se  presenter  oe  temps  eu  temps  des 
occasions  oh  une  ndcessitd  arrive  de  reconnaltre  un  simple  fait  sans  ^gard  k  sa  nature. 
Mais  il  faut,  pour  cela,  que  celui-ci  se  prdsente  dans  des  circonstances  qui  n^mpliquent 
ni  participation  ni  approbation.  On  ne  devrait  paa  permettre  qu^il  arrivAt,  quand  ces 
circonstances  sont  ^videmment  sous  contrOle  et  que  le  motif  d^agir  serait  impdrieux, 
comme  appuyant  la  majestd  de  la  loi.  Dans  lo  cas  que  nous  avons  devant  nous,  il  me 
semble  incontestablement  ^tabli  par  la  preuve  que,  depnis  le  moment  du  commence- 
ment jusqu't\  celui  de  l'ex<5cution  complete,  la  construction,  Ti^quipement  et  I'expc^di- 
tion  dn  vaisseau  out  6t6  <^galement  conduits  au  moyen  de  toute  esp^ce  de  mensonges 
et  de  fraudes  combines  pour  d^jouer  et  pour  annuler  les  desseins  l<^gi times  du 
gouvernement  de  sa  Majesty,  de  maintenir  la  souverainet^  de  ses  lois  et  de  i-emplir  ses 
obligations  en  vers  une  nation  etrang^re  avec  laqueUo  il  dtait  en  paix.  Jusqu'au 
moment  de  Tarriv^e  h  Mobile,  je  no  puis  trouver  aucune  bonne  raison  de  supposer  que 
le  caracti>re  pris  par  le  vaisseau  au  ^commencement  ne  lui  ait  pas  6t6  attacbd  essen- 
tiellement  jusqu'i  la  fin. 

J'ai  toujours  regrett<$  profond<^ment  que  le  gouvernement  de  sa  Majestd  n'eftt  pas. 
jug<5  convenable  de  montrer  son  sentiment  h  I'dgard  des  indignitds  accumul<5es  sur  lui 
par  la  violation  flagrante  de  ses  lois,  dans  ces  cas  au  moins,  en  excluant  les  vaisseaux 
do  ses  ports.    II  aurait  ainsi  sauv<?  son  honneur  et  (Schapp^  aux  cons<Squences  ^(icheuses 
qui  out  toigours  ^t^  attach^es  k  sa  d<Scision  coutraire.    tine  telle  d-marche  u'avait  pas 
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beeu  without  its  advocates  among  jurists  of  eminence  in  the  kingdom, 
at  least  one  of  whom  had  recorded  his  opinion.  A  significant  example 
may  be  found  in  the  papers  before  us.  Such  a  course  could  not  have 
failed  to  maintain  itself  in  the  end  by  the  simple  force  of  its  innate  har- 
mony with  justice  and  with  right. 

To  suppose  that  the  moral  stain  attached  to  a  transaction  of  this 
character  can  be  wiped  out  by  the  mere  incident  of  visiting  one  place 
or  another,  without  any  material  alteration  of  the  constituent  body  in- 
spiring its  action,  seems  to  me  to  be  attaching  to  an  accident  the  virtue 
which  appertains  solely  to  an  exercise  of  the  will.  1  cannot,  therefore, 
concede  to  this  notion  any  shade  of  weight.  The  vessel  called  the 
Florida,  in  my  view,  carried  the  same  indelible  stamp  of  dishonor  from 
its  cradle  to  its  grave;  and  in  this  opinion  I  have  been  happy  to  dis- 
cover that  I  am  completely  sustained  by  the  authority  of  one  of  the 
most  eminent  of  the  jurists  of  my  own  country  who  ever  sat  in  the 
highest  seat  of  her  most  elevated  tribunal.  I  find  it  recorded  in  one  of 
the  volumes  submitted  to  our  consideration  by  the  agent  of  Her 
Majesty's  government,  from  which  I  pray  for  leave  to  introduce  the  fol- 
lowing extract,  as  making  an  appropriate  close : 

"If  this  were  to  be  admitted,"  saya  Chief  Justice  Marshall,  "the  laws  for  the  preser- 
vation of  our  neutrality  would  be  completely  eluded.  Vessels  completely  fitteil  iu  oar 
ports  for  military  expeditions  need  only  sail  to  a  beUigerent  port,  and  there,  after  ob- 
taininc:  a  commission,  fi^o  through  the  ceremony  of  discharging  and  re-enlisting  their 
crew,  to  become  perfectly  legitimate  cruisers,  purified  from  every  taint  contracted  at 
the  place  where  all  their  real  force  and  capacity  for  annoyance  was  acquired.  This 
would,  indeed,  be  framlulent  neutrality,  disgraceful  to  cur  own  Government  and  of 
which  no  nation  would  be  the  dupe." 

For  the  reasons  herein  specified,  I  have  come  to  the  conclusion  in  the 
case  now  presented  of  the  Florida,  that  Great  Britain,  by  reason  of  her 
omission  to  use  due  diligence  to  prevent  the  fitting-out,  arming,  and 
equipping  within  its  jurisdiction,  of  that  vessel,  and  further  of  her  omis- 
sion to  forbid  the  crew  of  that  vessel  from  making  use  of  its  ports  or 

manqu6  d'avocats  parmi  les  juristes  les  plus  distingu^s  dn  royaume,  dont  un  an  nioins 
a  donn(5  son  avis.  On  pent  en  trouver  un  exemple  significatii  dans  les  documents  qui 
sout  devant  nous.  Une  telle  conduite  n'efit  i>as  manqu<?  de  se  soutenir  h  la  lougue  par 
la  simple  force  de  son  harmonic  inn6e  avec  la  justice  et  le  droit. 

Suppo8«r  que  la  tache  morale  imprim<^o  k  uuo  transaction  de  cette  nature  puisse 
^tre  ettiic<5e  par  le  simple  incident  d'une  visite  h  un  lieu  ou  h  un  autre,  sans  aucun 
chaugement  mat<^riel  du  corps  constituant  qui  inspire  sa  conduite,  mo  semble  attacher 
h  un  accident  la  vertu  qui  n'appartient  qu'i\  un  exercice  de  la  volont6.  Je  ue  puis,  par 
con8(^quent,  accordcr  h  cette  id<^e  aucune  esp^ce  de  valeur.  Le  vaisseau  nomm^  le 
Florida,  it  mon  point  de  vue,  porta  le  m^me  cachet  ind<51<5bile  do  ddshonneur  de  son 
bercoau  jnsqu'^  sa  tombe.  Et  j*ai  6t6  heureux  de  trouver  que  je  suis  enti^rement 
appuy6  dans  cette  opinion  par  TautoritcS  d'un  des  juristes  les  plus  ^minents  de  mon 
paj's  qui  ait  jamais  occup<5  le  si<5ge  le  plus  haut  de  son  tribuual  le  plus  6}qv6,  Je  la 
trouve  rapport(^e  dans  un  des  volumes  soumis  k  notre  examen  par  Talent  du 
gouvernenieut  de  sa  Majesty,  dont  je  vous  prie  de  me  permettre  de  presenter  rextrait 
suivant  conime  faisant  une  fin  bien  appropride  h  cet  avis: 

"Si  Ton  admettait  ceci,  (dit  le  Chief  Justice  Marshall,)  les  lois  pourle  maintien  de 
notre  neutralitiS  seraient  compldtement  <^lud(^es.  Des  vaisseaux  entit^remeut  <?quip69 
dans  nos  ports  pour  des  operations  militaires  n'ont  qu'il  faire  voile  jusqu'5/  un  port  bel- 
ligi^rant,  et  Ik,  apros  avoir  obtenu  une  commission,  k  faire  la»cdr<?monie  de  licencier  et 
de  r<^enrAlor  leur  (Equipage,  pour  deveuir  des  croiseurs  parfaitement  l<5gitime8,  purifies 
do  toute  tache  contractde  dans  le  lieu  oil  toute  leur  force  et  lour  pouvoir  de  nuire  out 
6t6  acquis.  Ce  serai t  en  verit6  une  neutralit<S  frauduleuse,  d<?shonorante  pour  notre 
propre^ouvemement,  et  dont  aucune  nation  ne  sesait  la  dupe." 

Pour  les  raisons  spi^cifides  ci-dessus,  je  suis  arrivd  it  la  conclusion,  dans  le  cas  main- 
tenant  pr<^seut<S  du  Florida,  que  le  Grande-Bretagne — en  omcttant  de  faire  usage  des 
"dues  diligences  "  pour  empecher  I'arraugement,  Tarmement  et  I'dquipement,  dans  sa 
jurisdiction,  de  ce  vaisseau ;  et  de  plus,  en  omettant  de  d<^feudre  «^  1  e(iuipago  de  ce 
vaisseau  de  se  servir  de  ses  ports  ou  de  ses  eaux  comme  base  d'opdrations  contre  les 
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waters  as  the  bjise  of  operations  against  the  United  States,  has  failed 
to  fulfill  the  duties  set  forth  in  each  and  every  one  of  the  three  rules 
prescribed  to  the  arbitrators  as  their  guide  under  the  terms  of  the 
treaty  of  Washington. 

V. — THE  AI.ABAMA. 

On  the  24th  of  June,  18G2,  Mr.  Adams  addressed  a  note  to  Earl  Rus- 
sell, reminding  him  of  the  representation  he  had  made  some  Aiab«na. 
time  before  touching  the  equipment  of  the  Oreto,  and  allud-  '  ""^ 
ing  to  the  verification  of  his  apprehension  of  its  true  destination. 

In  point  of  fact.  Lord  Russell  had  had  in  his  hands  for  a  fortnight 
a  copy  of  a  letter  of  Commander  McKillop  to  the  secretary  to  the  admi- 
ralty, which  has  already  been  quoted  in  the  memoir  on  the  Florida,  as 
clearly  indicating  the  character  of  that  vessel  and  its  destination. 

Her  Majesty's  government  had  then  had  no  reason  to  doubt  as  to  the 
nature  of  the  vigilance  which  had  been  promised  on  the  part  of  her  offi- 
cers at  Liverpool,  or  of  the  manner  in  which  it  had  been  deceived. 

Mr.  Adams  then  proceeded  to  call  his  lordship's  attention  to  another 
and  more  remarkable  case  of  a  vessel  in  process  of  construction  at 
Liverpool,  in  the  yard  of  one  of  the  most  noted  building  firms  of  that 
place,  intended  for  the  same  purpose  as  designated  in  the  case  of  the 
Oreto,  and  controlled  virtually  by  the  same  parties. 

Mr.  Adams  at  the  same  time  transmitted  to  his  lordship  a  letter  from 
Mr.  Dudley,  the  consul  of  the  United  States  at  Liverpool,  addressed  to 
himself,  giving  all  the  information  touching  the  matter  he  had  been 
able  to  collect. 

On  tne  next  day  Mr.  Hammond,  on  behalf  of  his  lordship,  addressed 
one  letter  to  the  secretary  to  the  treasury,  requesting  immediate  inqui- 
ries to  be  made  respecting  this  vessel,  &c.,  in  the  customary  form. 

At  the  same  time  he  addressed  another  to  the  law-officers  of  the 
Crown,  transmitting  the  note  of  Mr.  Adams  and  tbe  letter  of  Mr.  Dud- 
ley for  their  consideration,  and  asking  for  such  observations  as  they 
might  have  to  make  on  the  subject. 

]Ctats-Uni8— n*a  pas  renipli,  dans  co  cas,  les  devoirs  expos<^s  dans  lea  trois  ^^gle8  prescrites 
aux  arbitres  comme  guides  d'aprbs  les  termes  da  traitd  de  Washington. 

l'alauama. 

Le  24  juiu  1862,  M.Adams  adressa  une  note  an  Comte  Russell,  lui  rappelaut  la  repre- 
sentation qu41  avait  faite  quolqiie  temps  an  para  van  t  touchant  IVquipemeut  de  I'Oreto, 
et  faisant  allusion  ^  la  verification  de  son  apprehension  sur  la  vraie  destination  de 
celui-ci. 

En  effet,  Lord  Russell  avait  en  en  mains,  pendant  une  quinzaine  de  jours,  une  copie  de 
la  lettre  du  commandant,  McKillop,  au  secr<?taire  de  ramiraut^,  qui  a  d<^j}i  6t6  cit6e 
dans  le  m^moire  sur  le  Florida  comme  iudiquant  clairement  le  caractere  de  ce  vais- 
seau  et  sa  destination. 

Le  gouvernement  de  sa  Majesti?  n'avait  done  eu  aucune  raison  pour  douter  de  la 
nature  de  la  vigilance  qui  avait  6t6  promise  de  la  part  de  ses  officiers  h  Liverpool,  ni 
de  la  mani^re  dont  il  avait  6X6  trompJ^. 

M.  Adams  attira  ensuite  Tattention  de  sa  sei^neurie  sur  un  autre  cas,  plus  romarqua- 
ble,  d'un  vaisseau  eu  constructiou  j\  Liverpool,  dans  le  chantier  d'un  des  plus  fameux 
constructeurs  de  cette  ville,  destind  au  mfime  but  que  celui  qui  a  ctd  iudiqud  dans  le 
cas  de  TOreto  et  contr61d  eftectivement  par  les  m^me^  parties. 

M.  Adams  transmit  en  mdme  temps  h  sa  seigneurie  une  lettre  de  M.  Dudley,  le  consul 
des  fitats-XInis  h  Liverpool,  adress<>e  t\  lui-meme,  donnant  tons  les  reuseignoments 
touchant  cette  affaire  qu^il  avait  pu  rassembler. 

Le  lendemain,  M.  Hammond,  au  nom  de  sa  seigneurie,  adressa  une  lettre  au  secrd- 
tairc  de  la  rrdsorerie,  dans  la  forme  ordinaire,  demandant  qu'on  fit  imraddiatement  une 
euqucHe  ii  I'dgard  de  ce  vaisseau. 

En  mcme  temps  il  adressa  une  lettre  aux  avocats  de  la  conronne,  en  transmettant 
la  note  de  M.  Adams  et  la  lettre  de  M.  Dudley,  pour  qu'elles  fussent  prises  en  considd- 
ratiou,  et  eu  demandant  les  observations  qu'ils  poavaieut  avoir  k  faire  sur  ce  sujek-- 
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It  is  presumed  that  this  last  measure  was  a  precaution  additional  to 
anything  that  had  been  done  in  the  case  of  the  Oreto. 

Five  days  later  a  report  was  made  by  the  law-officers,  in  reply  to  this 
application,  in  substance  to  this  effect : 

If  the  representation  made  by  Mr.  Adams  is  in  accordance  with  the  facts,  the  build- 
ing and  equipment  of  the  steamer  is  a  manifest  violation  of  the  foreign-enlistment 
act,  and  steps  ought  to  be  taken  to  put  that  act  in  force,  and  to  prevent  the  vessel  from 
going  to  sea. 

This  was  a  great  step  in  advance  of  anything  that  had  taken  place  in 
the  former  case.  It  fully  recognized  the  duty  of  prevention,  and  strongly 
recommended  that  proper  steps  be  taken  by  the  authorities  at  Liver- 
pool to  ascertain  the  truth,  and  if  sufficient  evidence  could  be  obtained 
to  justify  proceedings  under  the  act,  to  take  such  proceedings  as  soon 
as  possible. 

Nothing  could  be  more  satisfactory  than  this  direction.  If  it  had 
been  carried  out  in  its  spirit  by  the  parties  who  had  it  in  charge,  there 
is  little  reason  to  doubt  that  the  policy  pointed  out  would  have  been 
effected. 

But  it  appears  more  than  doubtful  whether  this  injunction  produced 
the  smallest  effect  upon  the  parties  concerned;  for  it  could  hardly 
have  reached  its  destination  before  the  time  at  which  the  report  of  the 
commissioners  of  the  customs  was  made  up.  That  report  was  clearly 
made  in  answer  to  the  earlier  letter  of  Mr.  Hammond  of  the  25th  ;  for 
the  reports  of  Mr.  S.  Price  Edwards,  the  collector,  and  of  E.  Morgan, 
surveyor  at  Liverpool,  dated  the  28th  instant,  inclosed  therein,  precede 
by  two  days  the  opinion  of  the  law-officers.  No  allusion  appears  to  be 
made  to  it  in  this  reply.  The  substance  of  it  is  the  admission  of  [the 
fact  that  the  vessel  is  intended  for  a  ship  of  war.  But  no  evidence  has 
been  produced  of  its  destination  sufficient  to  justify  proceedings,  and 
unless  the  consul,  Mr.  Dudley,  should  be  able  to  submit  such  evidence 
to  the  collector  of  the  port,  any  attempt  to  seize  the  vessel  would  end 
only  in  entailing  ui>on  the  parties  concerned  very  serious  consequences. 

On  peut  prdsuraerque  cettederniferemesure  6tait  une  precaution  en  plus  de  tout  oe  qui 
avait  6t^  fait  dans  le  cas  de  I'Oreto. 

Cinq  jours  plus  tard,  uu  expos^  fut  fait  par  ces  "officiers,"  en  r^ponse  k  cette  demande^ 
con  tenant  en  substance  ce  qui  suit: 

"Si  la  reprdsentation  fait©  par  M.  Adams  est  d'accord  avec  les  faits,  la  construction 
et  r<5quipemeut  du  steamer  sont  une  viohitiou  manifesto  du  foreign  enlisinwnt  act,  et 
des  mesures  doivcnt  6tre  prises  pour  faire  exdcuter  cet  act  et  pour  empiclwr  le  vaisseau 
.  departir." 

C'6tait  un  grand  progr^s  sur  tout  ce 'qui  avait  eu  lieu  dans  le  cas  precedent.  Cet 
expos<^  reconnaissait  pleinement  le  devoir  de  pr^veniry  et  recommandait  fortement  que 
des  mesures  couveuables  fussent  prises  par  les  autoritds  de  Liverpool  pour  ccmstater  la 
vdrit<?,  et  si  Ton  pouvait  obtenir  des  preuves  suffisantes  pour  justifier  des  poursuites 
conformdment  k  Vacte,  pour  prendre  ces  mesures  aussit^t  que  possible. 

Rien  ne  pouvait  etro  plus  satisfaisaut  que  ces  directions.  Si  elles  avaient  6t6  suivies 
dans  cet  esprit  par  les  parties  qui  en  dtaient  chargdes,  il  y  a  pen  de  motifs  de  douter 
que  la  conduite  indiqude  aurait  6t6  efficace. 

Mais  il  parait  plus  que  douteux  que  cette  injonction  produislt  le  moindre  effet  sur 
ceux  quVlle  concernait.  Car  ello  aurait  b,  peine  pu  atteindre  sa  destination  avant 
rdpoque  oh  fut  derit  le  rapport  des  commissaires  des  douanes.  Ce  rapport  fut  dvidem- 
ment  fait  en  rdponso  k  la  prdcddento  lettre  de  M.  Hammond,  du  25,  car  les  rapi)ort8  do 
M.  S.  Price  Edwards,  le  receveur,  et  de  M.  E.  Morgan,  surveyor  do  Liverpool,  datds  du 
28,  qui  y  dtaient  reufermds,  prdc^deut  de  deux  jours  Tavis  des  "officiers  de  la  loi.**  II 
n'y  est  fait  aucune  allusion  dans  cette  rdponse.  La  substance  en  est  Tadniission  du 
fait  que  le  vaisseau  est  destind  k  Atre  un  vaisseau  de  guen*e ;  mais  qu'aucune  preuve  de 
sa  destination  n'a  H6  produite  qui  suffise  h  justifier  des  poursuites,  et,  qu'^  moins  que 
le  consul,  M.  Dudley,  ne  pftt  produire  une  telle  preuve  au  receveur  du  port,  tonte  t<*n- 
tative  de  saisir  le  vaisseau  u'aboutirait  qu'ii  attirer  sur  les  poursuivants  des  cou8«S- 
qnences  triis-sdriouses.  r^  i 

.,,_byCoogle 
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The  report  of  the  commissioners  terminates  in  the  customary  form, 
to  wit: 

We  beg  to  add  that  the  oflScers  at  Liverpool  will  keep  a  strict  watch  on  the  vessel, 
and  that  any  further  information  that  may  be  obtained  concerning  her  will  be  forth- 
with reported. 

On  a  first  examination  this  paragraph  would  seem  by  its  terms  to 
imply  a  promise  in  the  nature  of  a  pledge  of  constant  vigilance ;  but 
upon  comparing  the  phrases  with  the  almost  identical  ones  used  in  the 
preceding  case  of  the  Oreto,  and  observing  the  results  which  happened 
in  both  cases,  it  must  be  inferred  that  it  was  regarded  by  the  parties 
only  as  one  of  the  established  forms  of  ending  a  dispatch. 

A  copy  of  this  report  was,  on  the  4th  of  July,  transmitted  to  Mr. 
Adams,  with  a  request  that  the  United  States  consul  at  Liverpool,  Mr. 
Dudley,  should  be  instructed  to  submit  to  the  collector  of  the  customs 
such  evidence  as  he  might  possess  tending  to  show  that  his  suspicions 
as  to  the  destination  of  the  vessel  were  well  founded. 

The  name  of  this  collector  was  S.  Price  Edwards,  and  I  have  already 
had  occasion  to  point  out  in  my  examination  of  the  destination  of  the 
Oreto  the  very  peculiar  situation  in  which  he  was  placed  by  the  repre- 
sentations on  that  subject  made  by  him  at  that  time  to  Her  Majesty's 
government. 

Mr.  Dudley,  in  accordance  with  Mr.  Adams's  instructions,  accordingly 
addressed  to  Mr.  Edwards,  on  the  9th  July,  a  letter  furnishing  a  long 
array  of  details  as  to  the  nature  and  source  of  the  information  he  had 
obtained,  and  providing,  as  it  would  appear,  abundant  means  of  prose- 
cuting further  inquiries  if  there  were  any  inclination  so  to  do. 

To  this  letter  Mr.  S.  Price  Edwards  replied  by  promising  that  he 
would  submit  it  to  the  consideration  of  the  board  of  customs.  He  did 
not  fail,  however,  to  add  an  expression  of  opinion  that  the  statements 
made  by  him  must,  first  of  all,  be  substantiated  by  evidence  furnished 
by  himself. 

But  this  Mr.  S.  Price  Edwards  happened  to  have  received  from  the 

Le  rapport  des  comraissairea  se  termine  dans  la  forme  ordinaire,  c^est-d,-dire ; 

"Nous  prions  d'ajouter  que  les  officiers  de  Liverpool  exerceront  une  surveillance 
8<^v^^e  sur  le  vaisseau  et  que  tout  renseignement  ultdrieur  qui  pourrait  etre  obtenu  le 
conceruant  sera  rapports  sur  le  champ." 

A  tin  premier  exauien,  ce  paragraplie  semblerait  par  les  terraes  impliquer  nne  pro- 
niesse  dans  le  jjeure  d*nn  engagement  d'une  vigilance  constante ;  mais  en  comparant  cea 
plirases,  h  'celles,  presquMuentiques,  qui  sout  employees  dans  le  cas  pr^c^dent  de 
i*Oreto,  et  en  rcmarquaut  les  rdsulfcats  arrivdij  dans  les  deux  cas,  on  pent  en  conclure 
qu'il  n'dtait  considdr(5  par  les  parties  que  comme  une  des  formes  ^tablies  pour  terminer 
une  d<^p^che.  Une  copie  de  ce  rapport  fut  transmise,  le  4  juillet,  h  M.  Adams,  avec  une 
deniande  que  le  consul  des  £tats-bnis  tk  Liverpool  fftt  charg<S  de  soumettre  au  receveur 
des  douanes  telles  preuves  quMl  pourrait  posseder  teudant  h,  montrer  que  ses  soup^ons 
k  r<^gard  de  la  destination  du  vaisseau  ^taiont  bien  fond^s. 

Le  nom  de  ce  receveur  dtait  S.  Price  Edwards,  et  j'ai  d^jit  eu  Toccasion  d*indiquer, 
dans  mon  examen  de  la  destination  de  I'Oreto,  la  situation  tr^s-particuli^re  dans 
laquelte  il  ^tait  plac<$,  par  les  repr^ientatious  qu'il  lit  ^  ce  sujet,  ik  cette  <5poque,  au 
gouvernement  de  sa  Majesty. 

M.  Dudley,  selon  les  iustructionsdeM.  Adams,  adressa  en  consequence  h  M.  Edwards, 
le  9  juillet,  une  longue  lettre,  fournissant  uue  sdrie  de  renseignements  sur  la  nature  et 
les  sources  des  informations  qu'il  avait  obtenues,  et  donnaut,  h  ce  qu'il  semblait,  des 
nioyens  abondants  de  poursuivre  des  enqudtes  ult^rieures  s'il  y  avait  quelque  disposi- 
tion k  en  faire. 

X  cette  lettre  M.  S.  Price  Edwards  r^pondit  en  promettant  qu'il  la  soumettrait  h 
I'examen  des  comniissaires  des  douanes.  II  ne  manquait  pas  cependant  d'ajouter  une 
expression  de  son  opinion  que  les  affirmations  de  M.  Dudley  devaieut  Stre  avant  tout 
v^rifi^^es  par  des  preuves  fournies  par  ]ui-m6me. 

Mais  ce  M.  6.  Price  Edwards  se  trouvait  avoir  regu,  du  mdme  consul,  environ  trois 
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same  consul,  Mr.  Dudley,  nearly  three  weeks  before,  a  letter  giving 
many  details  strongly  pointing  to  the  destination  of  this  vessel,  which, 
so  far  as  appears  from  these  papers,  must  have  been  entirely  sui)pressed. 
It  has  been  published  in  one  of  the  latest  volumes  of  the  papers  ap- 
pended to  the  American  case.  I  can  only  account  for  this  omission  upon 
the  supposition  that,  as  Mr,  Dudley's  letter  addressed  to  Mr.  Adams  on  the 
following  day  had  found  its  way  to  him  soon  after,  he  inferred  that  a 
notice  of  the  latter  would  do  for  both.  The  fact  really  is,  however,  that 
the  evidence  is  of  a  different  kind,  and,  though  not  decisive  in  itself, 
was  calculated  to  open  a  way  to  further  investigation  if  such  were  de- 
sired. 

The  letter  of  the  9th  July  was  referred  to  the  solicitor  of  the  customs,  Mr. 
Hamel,  who  replied  in  the  customary  manner — "  insufficient  evidence.'' 

On  the  15th  of  July  the  commissioners  of  customs  wrote  to  the 
collector  of  Liverpool  to  the  same  effect,  and  on  the  17th  copies  of 
papers  were  sent  to  the  treasury  for  the  information  of  the  lords  com- 
missioners. 

Thus  it  appears  that  three  weeks  had  passed  since  the  injunction  laid 
upon  the  authorities  of  the  customs  at  Liverpool  to  ascertain  the  truth, 
and  not  a  syllable  had  been  returned  to  them  excepting  of  a  negative 
character.  No  sufficient  evidence  of  intention  offered  to  them,  and  no 
disposition  to  search  for  any ;  that  was  the  sum  of  the  whole  matter. 

Tired  of  waiting  for  the  action  of  Her  Majesty's  government,  Mr. 
Adams,  on  the  17th  July,  wrote  instructions  to  Mr.  Dudley  to  employ  a 
solicitor,  and  get  up  affidavits  to  lay  before  the  collector.  That  officer  had 
had  abundant  reason  to  know,  in  the  case  of  the  Oreto,  how  difficult  it 
was,  in  a  city  swarming  with  syjupathizers  in  the  success  of  these  ad- 
ventures, for  him  to  find  persons  who,  however  clearly  they  might  know 
what  was  going  on,  were  not  at  all  disposed  to  subject  themselves  to  the 
odium  attending  a  public  declaration  of  the  truth.  He  did,  however, 
by  the  21st,  succeed  in  procuring  six  persons  ready  to  take  their  de- 
positions before  the  collector.    The  process  was  completed,  and  the  col- 

semaines  auparavant,  une  premiere  lettre  renfermaot  force  details,  donuaot  h  entendre 
qu'il  s'agissait  de  la  destination  da  vaisseaa,  qui,  aiitaut  qaMlressortdeces  documents, 
doivent  avoir  6t^  enti^renient  supprimds.  lie  ont  6t6  public  dansles  deruiers  volnines 
des  documents  annexds  h  Texpos^  anidricain.  Je  ue  puis  explfquer  cette  omission  que 
par  la  supposition  que,  comme  la  lettre  adressde  h  M.  Adams  le  lendemuin  Ini  <^tait 
parvenuo  bient6t  apres,  il  en  conclut  qu^une  mention  de  la  demi^re  valait  pour  toutes 
Jes  deux.  Le  fait  en  reality  est  ccpendaut  que  la  preuvo  est  d'uue  esp^ce  ditti^rente,  et 
quoiqne  non  decisive  en  elle-mdrac,  elle  <Stait  calculiSe  pour  ouvrir  la  voie  it  des  recher- 
clies  ult<?rieures,  si  on  vonlait  les  faire. 

La  lettre  du  9  juillet  fut  envoy^e  an  sollicitenr  des  donanes,  M.  Hamel,  qui  r^pondit 
de  la  maniere  ordinaire,  "preuves  insuffisautes." 

Le  15  juillet,  les  commissaires  desdouanes  ^crivirent  an  receveur  de  Liverpool  dans  le 
ni^me  but,  et-,  le  17,  des  excmplaires  des  documents  fnrent  envoy<5s  ^  la  trdsorerie  pour 
Tin  formation  des  lords  commissaires. 

Ainsi  il  paralt  que  trois  semaines  s'6taient  passives  depuis  que  I'injonction  avait  6t6 
faite  aux  autorit<^8  des  douanes  de  Liverpool,  de  s'assurer  des  faits,  et  pas  nne  syllabe 
n'avait  ^t^  renvoyde,  si  ce  n'est  d'un  caracttjre  ndgatif.  "  Point  de  preuves  sufiisantes 
d'inteutiou  "  ne  leur  6taient  foumies,  et  point  de  disposition  ii  en  chercher  eux-m^mes. 
Voila  le  r<!^8umd  de  toute  Taffaire. 

La8S<S  d^attendre  Taction  du  gouvemement  de  sa  Majesty,  M.  Adams  ^crivit,  le  17 
Juillet,  des  instructions  h  M.  Dudley  afin  d^employer  un  "avou6"  et  de  faire  faire  des 
declarations  dcrit<»8  et  affirm^es  par  sermeut  it  porter  devant  le  receveur.  Cet  officier 
avait  eu  des  raisons  nombreuses  pour  apprendre  iX  connaltre,  dans  le  cas  de  TOreto, 
combieu  il  lui  <5tait  difficile,  dans  une  ville  fonrmillaut  de  gens  sympathiques  au  sneers 
de  ces  aveutures,  de  trouver  des  personues  qui,  quoiqu'elles  pussent  savoir  clairement 
ce  qui  se  passait,  fussent  le  moins  du  monde  disposdes  k  s^exposer  h  Todienx  qui  6t&tt 
attach^  ii  une  declaration  publiqne  de  la  vdritd.  II  rdussit  cependaut,  le  21,  h  se  pro- 
curer six  peraonnes  i>r6te3  ti  ddposer  devant  le  receveur.    L'affaire  fut  termiu^e  et  le 
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lector  transmitted  them  on  the  22d  to  the  commissioners  of  customs, 
who  handed  them  to  the  solicitor,  who  promptly  returned  his  customary 
reply — "  no  sufficient  evidence.''  But  the  United  States  authority  might 
try  to  stop  the  vessel  at  their  own  risk. 

But  there  were  two  influences  now  converging  from  different  quarters 
which  were  destined  to  threaten  the  sluggish  officers  of  the  customs 
with  responsibilities  much  greater  than  their  solicitor  had  labored  to 
throw  upon  the  United  States. 

The  one  proceeded  from  the  United  States  agents,  who  had  assumed 
the  entire  labor  of  procuring  eight  depositions  to  prove  what  should 
have  been  established  by  the  energy  of  Her  Majesty's  government  it- 
self—the intent  and  destination  of  the  gunboat.  But  they  seem  scarcely 
likely  to  have  had  any  chance  of  weight  if  supported  exclusively  by  the 
authority  of  their  judgment  alone.  The  first  symptom  now  appeared  of 
the  i)0ssibility  of  a  doubt  of  the  policy  which  had  been  marked  out  by 
the  customs  solicitors.  The  papers  had  been  submitted  to  the  consider- 
ation of  an  eminent  gentleman  of  the  law,  a  Queen's  counsellor,  Mr.  R. 
P.  Collier,  who,  in  reply,  gave  the  following  as  his  deliberate  opinion : 

I  have  perused  the  above  affidavits,  and  I  am  of  opinion  that  the  coUector  of  cus- 
toms would  be  justified  in  detaining  the  vessel.  Indeed,  I  should  think  it  is  his  duty 
to  detain  her,  and  that  if,  after  the  application  which  has  been  made  to  him,  supported 
by  the  evidence  which  has  been  laid  before  me,  he  allows  the  vessel  to  leave  Liverpool, 
he  will  incur  a  heavy  responsibility,  of  which  the  board  of  customs,  under  whose  direc- 
tions he  appears  to  be  acting,  must  take  their  share. 

The  last  sentence  was  the  most  significant  of  all.    It  was  this : 

It  well  deserves  consideration  whether,  if  the  vessel  be  allowed  to  escape,  the  Fede- 
ral Grovernmeut  would  not  have  serious  grounds  of  remonstrance. 

The  idea  that,  instead  of  a  responsibilitj^  for  stopping  the  vessel 
thrown  upon  the  United  States,  there  was  to  bo  a  responsibility  to  be 
imposed  upon  the  customs  autborities  and  their  superiors  in  office,  ap- 
pears never  to  have  entered  into  their  conception.  It  was  like  a  thunder- 
bolt in  a  clear  sky. 

receveur  transmit  ces  depositions,  le  22,  aux  commissaires  des  donanes,  qui  les  remirent 
au  sollicitenr,  qui  envoya  promptement  sa  rdponse  ordinaire:  "  point  de  preuves  suffi- 
santes;  mais  que  les  £tats-Unis  pouvaient  essayer  d'arr6ter  le  vaisseau  ^  leurs  risques 
et  perils." 

Mais  il  y  avait  deux  influences  convergeant  alors  de  diifdrents  points,  qui  dtaient 
de8tin<5e8  li  menacer  les  paresseux  officiers  des  douanes  d'une  responsabilit^  beaucoup 
plus  grande  quo  celle  que  leur  solliciteur  avait  cherchiS  k  rejeter  sur  les  fitats-Unis. 

L'une  procddait  des  agents  des  iStats-Unis  qui  avaient  assumd  toute  la  charge  de 
procurer  huit  depositions  pour  prouver  ce  qui  aurait  dd  6tre  etabli  par  Tdnergie  du 

fouvemement  de  sa  Majesty  lui-m^me,  le  but  et  la  destination  de  la  canon niere. 
lais  il  semble  pen  probalile  nu'elles  auraient  eu  aucune  valeur  si  elles  avaient  6x6 
appuy^es  exclusivement  par  I'autorite  de  leur  propre  jugement  seul.    Alors  parut  le 

}>reraier  signe  de  la  possibility  d'un  doute  sur  la  couduite  qui  avait  6t6  indiqu^e  par 
es  solliciteurs  des  douanes.  Les  documents  avaient  616  soumis  h  I'examen  dSm 
eminent  jurisconsulte  de  la  Beine,  M.  K.  P.  Collier,  qui  en  rdponse  donna  ce  qui  suit 
comme  son  avis  refl^chi : 

"J'ai  etudie  les  affidavits  ci-dessus,  et  je  suis  d'avis  que  le  receveur  des  douanes 
ferait  bien  de  retenir  ce  vaisseau.  En  effet,  je  penserais  que  c^est  son  devoir  de  le 
retenir,  et  que,  si  apr^s  la  demande  qui  lui  a  6t6  faite,  appuy^e  par  les  preuves  qui  ont 
6t6  mises  devant  moi,  il  permet  au  vaisseau  de  quitter  Liverpool,  il  encourra  une 
lonrde  respousabihte,  dont  le  ^  board  of  customs/  jsous  les  directions  duquel  il  semble 
agir,  doit  prende  sa  part." 

La  demi^re  phrase  etait  la  plus  significative  de  tontes.  La  voici :  **  II  convient  bien 
de  considerer  si,  dans  le  cas  oh  on  laisserait  dchapper  le  vaisseau,  le  Gouvernement 
federal  n'aurait  pas  de  serieux  motifs  de  remon trances." 

L'idee  qu'au  lien  d*nne  responsabilite  pour  la  saisie  da  vaisseau  rejetee  sur  les  £tats- 
Uuis  il  devait  y  avoir  une  responsabilite  h  imposer  aux  autorites  des  douanes  et  ^ 
lenrs  supedeurs,  semble  alors  6trc  entree  i>our  la  premiere  fois  dans  leur  esprit.  Ce  fut 
comme  un  coup  de  tonnerre  dans  un  ciel  serein.  OOctIp 
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The  assistaDt  solicitor  of  customs  immediately  sought  to  put  himself 
under  the  protection  of  the  law-officers  of  the  Crown.  Meanwhile  the 
same  papers  had  been  transmitted  by  Mr.  Adams  to  Lord  Rassell,  and 
by  him  likewise  referred  to  the  law-officers  of  the  Crown. 

These  papers  reached  their  destination  at  different  dates  ;  those  sent 
from  the  customs  on  the  23d  July,  in  the  evening,  while  those  from  Mr. 
Adams  got  to  them  three  days  later,  though  his  note  appears  to  have 
been  dated  on  the  24th.  It  is  obvious  that  this  difference  could  have  no 
effect  in  delaying  their  decision.  But  one  additional  deposition  was 
added,  which  could  scarcely  have  done  more  than  confirm  the  result. 

Five  whole  days  passed  before  a  decision  was  returned.  Meanwhile 
the  vessel  was  rapidly  getting  ready  to  depart.  On  the  28th,  Mr.  Dud- 
ley's solicitor  sent  a  communication  to  the  board  of  customs,  to  the  effect 
that  they  had  every  reason  to  believe  the  vessel  would  go  on  the  29th. 

This  letter  did  not  reach  them  until  the  29th.  The  vessel  sailed  on 
the  29th.  That  intelligence  likewise  was  obtained  from  the  same  source. 
Meanwhile  what  becomes  of  the  profession,  made  on  the  1st  of  July  by 
the  commissioners  of  customs,  that  "a  strict  watch  should  be  kept  on 
the  vessel,  and  that  any  further  information  that  might  be  obtained  con- 
cerning her  wjould  be  forthwith  reported." 

To  be  sure,  on  the  Ist  of  August,  Mr,  S.  Price  Edwards  a<ldresses  a 
letter  to  the  commissioners  of  customs,  in  which  appears  the  following 
significant  line,  "The  board  will  see  that  the  vesel  has  left  the  port.'' 
How  they  could  have  seen  through  the  si)ectacles  presented  by  that  offi- 
cer remains  to  be  explained.  The  surveyor,  however,  is  more  communi- 
cative. On  the  day  before  he  gravely  states  that  he  had  followed  the 
collector's  directions  to  keep  a  strict  watch  on  the  vessel.  He  is  confi- 
dent she  had  no  ammunition  on  board.  He  had  visited  the  tug  Her- 
cules, where  he  found  a  considerable  portion  of  the  crew,  some  of  whom 
were  on  their  way  in  that  vessel  to  join  the  gunboat.  Mr.  Dudley  had 
given  the  same  information  to  the  collector.  Even  then  the  vessel  could 
have  been  traced  and  stopped  by  an  energetic  interi)osition  of  govern- 


L'aide-solliciteur  des  donanes  chercha  imm^diatenient  h.  se  mettro  sous  hi  protection 
des  officiers  de  la  couronne. 

Pendant  ce  temps  les  rndmes  documents  avaient  6t6  transrois  par  M.  Adams  :\  Lord 
Russell,  et  par  lui  <5ga1eraent  soumis  h  I'examen  do«s  ofticiers  de  la  couronne.  Ces 
documents  att^ignireut  leur  destination  k  des  dates  ditf(i5 rentes.  Ceux  envoyes  par  les 
douanes,  le  23  juillet  au  soir,  tandis  que  ceux  de  M.  Adams  leur  parvinrent  trois  jours 
plus  tard,  quoique  sa  note  semble  avoir  6t6  dative  du  24.  it  est  clair  (jue  cette 
difference  ne  peut  avoir  nnllemont  retarde  leur  decision.  Une  disposition  additionnelle 
fut  ajout<5e  plus  tard  qui  pourrait  avoir  j\  peine  attect^  matdriellement  le  nvsultat. 
Cinq  jours  entiers  se  passi^rent  avant  qu'uno  dt^cision  fut  annoncde.  Pen«lant  ce  temps 
le  vaisseau  se  prdparait  au  depart  tr^s.rapidemcut.  Le  28  le  soUiciteur  de  M.  Dudley 
cnvoya  une  communication  ttux  commissaires  des  douanes  ^  Tetfet :  quMls  aient  toute 
raison  de  croire  que  le  vaisseau  partirait  le  29.  Cette  lettre  ne  leur  parvint  que  le  29 ; 
le  vaisseau  sortit  le  m^me  jour.  Cette  nouvelle  fut  ^ealement  obtenue  de  la  m^ipo 
source.  Pendant  ce  temps,  que  devient  la  d<^claration,  laite  le  1"  juillet  par  les  com- 
missaires des  douaues,  (^u'uue  surveillance  stricte  serait  exercde  sur  le  vaisstMu  et  que 
tont«  information  ult<5rieare  qui  pourrait  6tre  obtenue  le  concornaut  serait  rapport^ 
sur  le  champ  t 

Sans  doute,  le  I"  avril,  M.  S.  P.  Edwards  adresse  une  lettre  aux  commissaires 
desdonanes,  dans  laqucUe  se  trouve  la  ligne  significative  suivante:  **  Le  hott-d  verra 
que  le  vaisseau  a  quitt^  le  port."  Comment  ils  auraient  pu  voir  k  travers  Us  lunettes 
pr^sent<Ses  par  cet  officier,  c'est  ce  quMl  reste  h  expliquer.  Le  surveyor  rt^pendant  est 
plus  communicatif ;  la  veille,  il  expose  gravement  qu'il  avait  suivi  les  «liiiMti«»n8  da 
receveur,  d'exercer  une  stricte  surveillance  sur  le  vaisseau.  II  est  imm.nikuIi^  qu*il 
n^avait  point  de  munitions  k  bord.  II  avait  visitd  le  remorqueur,  THerc  u)*  .r  il  avait 
trouvd,  dans  ce  vaisseau,  une  partie  consid<5rable  de  T^quipage,  dont  qui'l«pi'>  lonimes 
^taient  en  route  pour  joindre  la  canonuiere.  M.  Dudley  avait  donu<^  I'  -iie  n*  ren- 
seignement  au  receveur.  M^me  alors,  ce  vaisseau  au  rait  pu  6tre  suivi  «m  .»  tet<5  par 
une  intervention  €uergique  de  Tautorit^  du  gouverneme9,|^„^X(^  aftiUi«L.'^L':w:8  dea 
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meet  authority.  The  commissioners  of  customs  preferred  to  send  harm- 
less telegraphic  orders  to  Liverpool  and  Cork,  to  Beaumaris  and  Holy- 
head, which  looked  like  dispatch,  but  could  by  no  reasonable  probability 
have  been  of  any  avaiU  And  the  collector  could  promise  that,  ^^  should 
opportunity  offerj  the  vessel  should  be  seized  in  accordance  with  the 
directions  given."  It  is  presumed  this  must  have  meant  if  the  vessel 
should  voluntarily  present  itself,  and  not  otherwise.  On  a  calm  exam- 
ination of  the  evidence  presented  to  us  respecting  the  measures  taken 
by  the  authorities  charged  with  the  duty  of  prevention,  it  really  looks 
as  if  they  had  chosen  to  look  any  way  for  it  rather  than  the  right  way. 

Upon  a  careful  comparison  of  the  language  and  the  action  of  Mr.  Ed- 
wards, the  collector,  as  it  has  been  heretofore  explained  in  my  observa- 
tions upon  the  case  of  the  Florida,  with  the  course  taken  by  him  in  this 
case,  it  is  very  difficult  in  my  mind  to  resist  the  suspicion  that  he  was 
more  or  less  in  direct  sympathy  with  the  designs  of  the  insurgents,  and 
not  unwilling  to  accord  to  them  all  the  indirect  aid  which  could  be 
supplied  by  a  purely  passive  policy  on  his  part.  Very  surely,  if  he  had 
wished  actively  to  promote  their  ends,  he  could  scarcely  have  hit  upon 
more  effective  means  than  those  to  which  he  resorted. 

It  is  alleged  that  the  escape  of  this  vessel  was  effected  earlier  than 
originally  contemplated,  by  reason  of  the  reception,  by  the  managers,  of 
intelligence  from  London  of  the  intent  of  the  government  to  detain  her. 
This  statement  appears  in  the  deposition  of  one  of  the  persons  who  served 
as  an  officer  on  board  from  the  start  and  during  the  whole  of  her  first 
cruise.  Certainly  a  delay  of  five  whole  days  in  announcing  a  decision 
might  furnish  ample  opportunity  for  active  sympathisers,  of  whom  there 
was  notoriously  an  abundance  in  that  capital,  to  watch  and  report  every 
symptom  of  change  that  might  be  gathered  from  sources  of  authority. 
Even  the  fact  of  tbe  long  delay  itself  might  be  construed  as  ominous. 
Of  the  causes  of  that  delay  no  absolute  knowledge  has  ever  yet  been 
completely  obtained.  Neither  is  it  deemed  expedient  here  to  enter  into 
any  examination  of  it.    It  is  sufficient  to  the  present  purpose  to  say  that 


douanes  pi^f(6rtTeut  euvoyer  d^innocents  ordres  t^l^graphic^aes  h.  Liverpool  et  k  Cork, 
^  Beaumaris  et  &  Holybead,  qui  avaient  Pair  de  d^pScbes,  mais  qui,  selon  toute 
probability^,  ne  pnrent  dtre  d'aucune  utility.  Et  le  reoevenr  put  promettre  que,  "si 
roccasion  s'en  prdsentait,  le  vaisseau  serait  saisit  conform^ment  aux  directions  don- 
n^.^'  On  doit  croire  qu*il  vonlait  dire,  si  le  vaisseau  se  pr<Ssentait  voloutairement,  et 
non  autreraent.  A  un  examen  calme  de  la  preuve  qui  nous  est  soumise  toucbant  les 
mesures  prises  par  les  autorit^s  obarg^es  du  devoir  de  prevention,  11  senible  r<5ellement 
qu'elles  |kvaieut  oboisi  de  regarder  partout  ailleurs  qu'au  bon  endroit. 

£a  comparant  soigneusement  le  langage  et  la  conduite  de  M.  Edwards,  le  receveur, 
eomnie  je  rai  expliqu^  auparavant  daus  mes  observations  sur  le  cas  du  Florida,  avec  la 
conduite  tenue  par  lui  dans  ce  cas,  il  m'est  tr^-difficile  do  r^sister  au  aoup^on  quMl 
^tait  plus  on  moins  en  sympathie  directe  avec  les  projets  des  insurg^,  et  qu'il  n'^tait 
pas  fdch6  de  leur  accorder  tous  les  secours  indirects  qui  pouvaieut  ^tre  fournis  par  uue 
conduite  purement  passive  de  sa  part.  Tr^-certainemeut  s'il  avait  d^sird  activement 
les  appuyer,  il  n'anrait  guiire  pu  trouver  des  nioyens  plus  efficaces  que  ceux  auxqnels 
il  eut  recours. 

On  all^gue  que  l'<5va8ion  de  ce  vaisseau  s'exdcuta  plus  t6t  qu'on  n'en  avait  eu  d'abord 
rintention,  en  raison  de  la  reception  par  les  propn^taires  de  nifnvelles  de  Londres  de 
Vinteution  du  gonvernement  de  Parrdter.  Cette  allegation  apparalt  dans  la  deposition 
d'one  des  personnes  qui  remplit  les  fonctions  d^officier  k  bora  d^s  le  depart  et  pendant 
toute  la  dnr^e  de  sa  premit^re  course.  Tr^-certainement  nn  deiai  de  cinq  jours  entiers 
dans  Tannonce  d'une  decision  pouvait  fournir  ample  occasion  aux  partisans  actifs,  d6nt 
11  7  avait  uue  abondanoe  notoire  dans  cette  ville,  d'epier  et  de  rapporter  tout  sympt6me 
de  cbangement  qui  pouvait  6tre  recueilli  des  sources  d'autorite.  M6me  le  fait  du  lon^ 
deiai  luE-m^me  pouvait  6tre  interprete  comme  mena^ant.  Quant  aux  causes  de  ce  deiai , 
aacune  connaissance  absolue  n'a  pu  encore  en  6tre  compietement  obtenue.  II  ne  paralt 
pas  non  plus  opportun  d'en  abonler  ici  Fexamen.  II  suffit  pour  le  but  actuel  de  dire^ 
12  B  ^.y....^.,  ^^^^^^ 
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the  omisBion  to  act  in  season  was  due  to  causes  wholly  within  the  pro- 
vince of  Her  Majesty's  government  to  control,  and  that  the  failure  is  one 
Tvhich  must  entail  the  responsibility  for  the  great  injuries  that  ensued, 
not  upon  the  innocent  parties  whom  it  was  the  admitted  duty  of  that 
government  to  have  protected,  but  upon  those  through  whom  the  inju- 
ries became  possible. 

One  portion  of  this  transaction  having  been,  by  the  means  already  in- 
dicated, with  difficulty  accomplished,  the  other  portion  remaining  to 
complete  it  met  with  no  resistance  whatever.  The  British  steamer 
Bahama,  laden  with  the  armament  prepared  for  the  vessel  by  Fawcett, 
Preston  &  Co.,  and  having  for  passengers  the  insurgent  Americans  and 
others  destined  to  command  the  cruiser,  cleared  on  the  13th  of  August, 
on  the  pretense  of  going  to  Nassau.  The  English  barque  Agrippina 
almost  simultaneously  left  London,  ostensibly  for  Demerara,  laden  with 
coals  an^  munitions  of  war. 

Somewhere  about  the  third  week  in  August  the  three  steamers  met  at 
Angra  Bay  in  the  Azores,  and  under  the  sanction  of  the  British  flag 
this  great  fraud  reached  the  point  of  its  full  accomplishment.  The  hos- 
pitality so  freely  extended  to  strangers  of  all  nations  in  that  kingdom, 
at  once  so  enlightened  and  so  energetic,  had  been  basely  abused,  jdmost 
with  an  intent,  not  merely  to  gain  an  undue  advantage  on  the  ocean, 
but  to  sow  the  seeds  of  dissension  between  it  and  a  kindred  nation  with 
which  it  was  under  the  most  solemn  obligations  to  keep  the  peace. 

Thus  it  was  that  the  vessel  which  then  first  received  the  name  of  the 
Alabama  commenced  her  reckless  career  of  destruction  on  the  ocean. 
Everything  on  board  of  her  was  of  British  origin,  excepting  a  few  of 
the  directing  spirits  bent  on  making  use  of  the  means  thus  placed  in 
their  hands  to  do  an  injury  to  their  fellow-countrymen  in  America  which 
they  could  have  compassed  in  no  other  possible  manner. 

I  pass  over  the  minor  details  of  the  mode  in  which  supplies  of  coal 
were  subsequently  obtained  exclusively  from  British  sources  as  matters 
of  relatively  little  consequence,  and  come  to  what  appears  to  me  the 
next  essential  point  in  the  narrative. 


f]iiQ  la  u^gligence  h  acir  au  moment  convecable  fut  dfte  h  des  causes  qu'il  <5tait  en 
titirement  dii  ressort  du  gouvernement  de  sa  Majesty  de  contr61er,  et  que  la  faute  est 
de  nature  k  imponor  la  responsabilit^  des  grands  dommages  qui  s'ensnivireut,  non  pas 
aux  parties  innocentes,  qfte  le  devoir  reconnu  de  ce  gouvonrnement  dtait  de  prot^ger, 
mais  b.  ceux  par  qui  les  dommages  devinrent  possibles. 

Une  partie  de  cette  affaire  ayant  6t6  accomplie  avec  difficult^  par  les  moyeus  d6jh 
indiqucs,  Tautre  partie  qui  restait  k  accomplir  ne  rencontra  nnlle  part  de  r^Ssistance. 
Le  steamer  anglais  Bahama,  charg^  de  Parmement  pr^par^  pour  le  vaisseau  par  Fawcett, 
Preston  et  C",  et  ayant  pour  passagers  les  insurg^  am^ricains  et  d'autres  destine  k 
commander  le  croisenr,  s'acqnitto  le  13  ao<lt,  sons  pr^texto  dialler  k  Nassan.  La  barqae 
anglaise  Agrippina  quitta  Londres  presqne  simultan^meut,  en  apparence  pour  le 
Danemark,  charg^e  de  charbon  et  de  munitions  de  guerre. 

Vers  la  trolsi^me  seniaine  d'aoilt,  les  trois  steamers  se  rencontr^rent  k  Angra  Bay, 
aux  Azores,  et,  sous  la  sanction  du  pavilion  britanuique,  cette  grande  fraude  atteignit 
le  point  de  son  entier  accomplissement.  On  avait  honteusement  abus^  de  rbospitalit^^, 
si  lib<^ralement  dtendue  aux  strangers  de  toute  nation,  dans  ce  royaume  k  la  fois  si 
^^claird  et  si  ^nergiqi^,  presqu'avec  Fintention,  non-seulement  d'obtenir  nn  avanta^ 
ill^gitime  sur  Focdau,  mais  de  semer  des  germes  de  dissensions  entre  lui  et  une  nation 
parente,  avec  laquelle  il  ^tait  daus  Fobligation  la  plus  solennelle  de  garder  la  paix. 
Ce  fut  ainsi  que  le  vaisseau,  qui,  alors  pour  la  premiere  fois,  re^ut  le  nom  de  TAIabama, 
commen^a  sa  carric^re  effr^n^e  de  destruction  sur  Poc^^an.  Tout  k  son  bord  ^tait  d'ori- 
gine  angl  use,  except^  quelques-uns  des  esprits  dirigeants,  r^solus  k  faire  usage  des 
moyeus  ainsi  mis  entre  leurs  mains  pour  faire  k  leurs  corapatriot^s  en  Am^rique  un 
dommage  qu'ils  u'auraient  pu  accomplir  en  aucune  autre  mani^re. 

Je  passe  sur  les  petite  details  du  mode  par  lequel  de  subsides  de  cbarbon  furent  en- 
suite  obteuus  exclusivement  de  sources  britanniques,  comme  objet  de  pen  d'mportanoe 
relativement,  et  j'en  viens  k  ce  qui  me  paralt  6tre  le  point  suivant  esseutiel  dans  ce 

r<5cit.  u.,y,u^^.<    ^y      ^-   ^    ^.       .    .^ 


OPINIONS    OF   MR.    ADAMS.  179 

On  tbe  11th  of  January,  Captain  Semmes,  whilst  on  his  cruise  ofi*  the 
coast  of  the  United  States,  met  the  United  States  gun-boat  Hatteras, 
and,  after  a  short  engagement,  sent  her  to  the  bottom.  He  was  com- 
pelled to  take  the  prisoners  on  board,  and  having  received  six  large 
sho^holes  at  the  water-line,  to  navigate  the  ocean  not  without  peril,  in 
quest  of  a  port  of  some  sovereign  power  or  other  in  which  he  could  not 
only  land  his  excess  of  numbers  but  likewise  obtain  the  necessary  means 
wherewith  to  renew  his  capacity  of  cruising  at  all.  The  captain  seems 
to  have  reflected  upon  the  matter  carefully,  and  to  have  made  up  his 
mind  that,  although  at  a  very  considerable  distance  fix)m  liis  actual 
position,  his  best  chance  of  a  favorable  reception  would  be  in  a  port  of 
the  kingdom  whose  laws  had  been  so  dexterously  defied.  He  accordingly 
made  his  way,  not  without  great  diflBoulty,  to  Port  Koyal,  in  Her  M^esty's 
island  of  Jamaica.  In  his  own  statement  of  this  transaction  will  be 
most  clearly  discovered  the  state  of  his  feelings  on  approaching  this 
crucial  experiment: 

This  was  the  first  English  port  I  bad  entered  since  the  Alabama  bad  been  commis- 
sioned, and  no  question  what-ever  as  to  the  antecedents  of  my  ship  was  raised.  I  bad, 
in  fact,  broaght  in  pretty  substantial  credentials  that  I  was  a  ship  of  war,  130  of  tbe 
officers  and  men  of  one  of  the  enemy's  sunken  ships.  Great  Britain  bad  the  good  sense 
not  to  listen  to  the  frantic  appeals  either  of  Mr.  Seward  or  Minister  Adams,  both  of 
whom  claimed,  as  the  reader  has  seen,  that  it  was  her  dnty  to  stultify  herself  and 
ignore  tbe  commission  of  my  ship.  Nor  did  Commodore  Dunlop  say  anything  to  me 
of  my  destruction  of  British  property,  &c. 

From  this  passage  it  appears  very  clearly  that  the  possibility  of  such 
an  obstacle  had  not  been  entirely  out  of  the  line  of  his  apprehension. 
If  the  objection  had  been  made,  it  is  altogether  probable  that  the  career 
of  this  vessel. would  have  been  terminated  in  a  manner  very  different 
from  that  which  subsequently  happened.  But  it  was  not  raised.  Gov- 
ernor Eyre,  who  was  then  the  ruling  authority,  appears  to  have  acted 
with  some  hesitation,  and  to  have  ^en  mainly  determined  by  the  ob- 
vious necessity  of  landing  the  great  number  of  prisoners  as  a  pure  act 

Le  11  Janvier,  le  capitaine  Semmes,  pendant  qu'il  croisait  le  long  de  la  cAte  des  !^tats- 
Unis,  reucontra  la  canonni^re  des  Ltats-Unis  le  Hatteras,  et,  apr^s  un  court  engage- 
ment, la  coula  k  fond.  II  fut  oblig^  de  prendre  les  prisonniers  4  bord,  et,  le  vaisseau 
ayant  six  grand  trous  de  boulets  ii  fleur  d'eau,  il  dut  naviguer  sur  I'oc^an,  non  sans 
ji6ri[y  en  qu^te  .d'un  port  d'une  puissance  souveraine  qnelconque,  dans  leouel  il  pfit, 
Don-senlement  mettre  ^  terre  le  surcrolt  de  ces  personnes,  mais  anssi  obtenir  les  moyens 
n^cessaires  pour  se  remettre  en  ^tat  de  croiser,  ce  qn'il  ne  ponvalt  pas  faire  sans  cela. 
Le  capitaine  paralt  avoir  r^fl6chi  soigneusement  sur  ce  sujet,  et  avoir  d^cid^  que,  quoi- 
qae  ^ne  distance  tr^consid^rable  de  sa  position  actuelle,  la  meilleure  chance  pour 
lui  d'nne  reception  favorable  serait  dans  un  port  du  royaurae  dont  les  lois  avaient  6t6 
si  babilement  brav^es.  £u  consequence,  il  se  dirigea,  non  sans  grande  difficult^,  vers 
Port  Royal,  dans  Tile  de  la  Jamaique,  appartenant  k  sa  Majesty.  Dans  son  propre  ex- 
posd  de  cette  affaire,  on  d(?couvrira  tr^s-nettement  F^tat  de  ses  sentiments  k  rapprocbe 
de  cette  ^preuve  supreme : 

"  Ce  fut  le  premier  port  anglais  dans  lequel  j'entrais  depuis  que  1' Alabama  avait  6t6 
comniisstonu^,  et  aucune  question  sur  les  antecedents  de  mon  navire  ne  fut  soulev^e. 
J'avais  apport^  en  effet  des  lettres  de  creance  assez  substantielles,  prouvant  que  j^dtais 
uu  vaisseau  du  guerre :  cent  trente  offlciers  et  soldats  de  Tun  des  vaisseaux  ennemis 
couie  k  fond.  La  Grande-Bretagne  avait  eu  le  bon  sens  de  ne  prfiter  Toreille  ni  aux 
appels  frenetiques  de  M.  Seward  ni  k  ceux  du  ministre  Adams,  qui  tons  deux  soute- 
naient,conime  lelecteur  Ta  vu,  que  c'dtait  son  devoir  de  se  renier  elle-nifime  et  dMgnorer 
la  commission  de  mon  navire.  Le  commodore  Dunlop  ne  me  dit  rien  non  plus  au  sujot 
de  la  destruction  par  mof  de  propriet^s  anglaise^,''  etc. 

II  ressort  tres-clairement  de  ce  passage  que  la  possibility  d*un  tel  obstacle  n'avait 
pas  6t6  entierement  dtrange?re  k  aes  apprehensions.  Si  Tobjection  avait  ete  faite,  il 
est  tri's-probable  qne  la  carri^re  de  ce  vaisseau  aurait  ete  terminee  d'une  mani^re  bien 
ditfercute  de  celle  qui  eut  lieu  dans  la  suite.  Mais  clle  ne  fut  pas  soulevee.  Le  gou- 
verueur  Eyre,  qui  etait  alors  Tantorite  regnante,  semble  avoir  agi  aveo  quelque  hesi- 
tation et  avoir  ete  surtout  determine  par  la  necessite  claire  de  mettre  k  terre  Ic  grand 
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of  humanity.  The  order  sauctioDing  the  repairs  does  not  appear  to 
have  been  expressed  by  him  in  terms,  and  he  immediately  addressed  a 
letter  to  the  Duke  of  Newcastle,  the  colonial  secretary  at  home,  submit- 
ting the  facts,  and  soliciting  his  approbation. 

On  the  14th  of  February,  by  a  letter  from  Mr.  Hammond,  on  behalf 
of  Earl  Russell,  that' approbation  appears  to  have  been  granted,  though 
not  without  reluctance,  for  it  is  followed  by  an  injunction  to  get  rid  of 
the  vessel  as  soon  as  possible. 

Nevertheless  the  evil  was  done.  And  by  this  proceeding  Her  Majes- 
ty's government  appear,  at  least  to  my  eyes,  practically  to  have  given 
their  formal  assent  to  the  principle  in  international  law  that  success 
SANCTIFIES  A  FRAUD.  In  the  memoir  which  I  have  heretofore  prepared 
on  the  subject  of  the  Florida,  I  have  gone  so  much  into  the  examination 
of  that  question  that  there  is  no  necessity  for  my  dwelling  upon  it  fur- 
ther. I  have  always  regretted  that  on  this  occasion  Her  Majesty's  gov- 
ernment failed  to  use  the  occasion  for  establishing  a  law  on  the  ocean 
most  consistent  with  the  principles  of  equity  which  should  prevail  upon 
men,  and  not  unlikely,  in  the  distant  future,  to  inure  to  the  benefit  of 
her  own  marine  quite  as  largely  as  to  that  of  any  other  nation 

The  next  step  in  the  order  of  events  essential  to  the  purposes  of  the 
narrative  was  the  arrival  of  Captain  Semmes  at  Cape  Town.  But  I  do 
not,  at  this  time,  propose  to  pursue  the  matter  further,  partly  because 
the  consideration  of  it  is  likely  to  be  renewed  in  examining  the  case  of 
the  Tuscaloosa,  and  partly  because  the  facts  material  to  a  judgment  in 
the  case  seem  to  me  to  have  been  already  collected. 

It  thus  appears  that  thi» vessel  was  built  and  fitted  up  with  the  intent 
to  carry  on  war  with  the  United  States,  in  the  kingdom  of  Great  Britain, 
in  violation  of  her  laws,  and  that,  notwithstanding  the  evidence  of  the 
fact  was  established  so  far  in  the  opinion  of  Her  Majesty's  law-officers 
as  to  justify  detention,  by  reason  of  the  absence  of  due  vigilance,  not 
without  suspicion  of  connivance  on  the  part  of  some  of  Her  Majesty's 
officers,  and  of  an  extraordinary  delay  in  issuing  the  necessary  orders  at  the 

nombre  de  prisonniers  comme  ua  pur  acte  d^bumanit^.  Uordre  sanctionnant  les  r<^- 
paratioDB  ne  paralt  pas  avoir  ^t^  exprim^  par  lui  formellement,  et  il  adressa  imoKSdi- 
atemeut  ane  lettre  au  due  de  Newcastle,  secretaire  des  colonies  en  Angleterre,  lui 
Boumettant  les  fails  et  sollicitant  son  approbation. 

Le  14  f6vrier,  par  une  lettre  de  M.  Hammond,  sur  Fordre  du  Comte  Russell,  cette 
approbation  paralt  avoir  ^t^  accord<5e,  quoique  nonsans  repugnance,  carelle  est  snivie 
d'uue  injonction  de  faire  partir  le  vaisseaa  le  plus  vite  possible. 

N^anmoins  le  mal  6t&it  fait,  et  par  cette  condulte  le  goavemement  de  sa  lA^jeste 
semble,  au  moins  h  mes  yeux,  avoir  donu^  pratiquement  son  assentiment  formel  au 
principe  de  loi  Internationale  que  le  "  succ^  sanctiSe  une  fraude."  Dans  le  memoire  que 
j'ai# prepare  d^j^  au  siget  du  Florida,  je  suis  entr^  si  longuement  dans  Pexamen  de  oette 
question  qn'il  n^y  a  nulle  ndcessitd  de  m*6tendre  davantage  l^-dessus.  J'ai  toujours 
i*egrett<S  qu's^  oette  occasion  le  gouvernement  de  sa  Majesty  ait  manqu^  de  saisir  I'oc- 
casion  d'6tablir  une  loi  maritime  tout  ^  fait  en  rapport  avec  les  principes  d'^quite  qui 
devraiont  pr^valoir  parmi  les  hommes,  et  ^ui  vraisemblablement  k  ravenir  contri- 
buera  h  I'avantage  de  sa  propre  marine  aussi  largement  qu'^  celui  de  toute  autre  na- 
tion. 

Le  pas  snivant  dans  Fordre  des  ev^nements  essentiels  au  but  de  ce  r^cit  fut  Farriv^e 
du  capitaiue  Semmes  k  Cape  Town.  Mais  Je  ne  me  propose  pas  maintenant  de  pour- 
suivre  ce  sujet  plus  longtemps,  en  partie  parce  que  I'examen  doit  en  ^tre  renouveW  en 
examinant  le  cas  du  Tuscaloosa,  et  en  partie  parce  que  les  faits  qui  doivent  fonrnir  la 
mati^re  d'un  jugement  dans  ce  cas  me  semblent  avoir  6t6  d6']k  r^unis. 

II  semble  ainsi :  1^  que  ce  vaisseau  a  ^t6  construit  et  equip^,  avec  Fintention  de  faire 
la  guerre  aux  Etats-Uuis,  dans  le  royaume  de  la  Qrande-firetagne,  en  violation  de  se8 
lois ;  29  que,  quoique  la  preuve  du  fait  ait  6t6  etabUe  dans  Fopinion  des  offlciers  de  la 
loi  de  sa  Majesty  assez  pour  jostifier  une  saisie,  en  raison  de  Fabsence  ^'des  dues 
diligences,^'  non  sans  soup^on  de  connivence  de  la  part  de  qnelques  officiers  de  sa 
Majeste  et  d*un  d^lai  extraordinaire  k  donner  les  ordres  n<5ces8aires  au  moment  le  plus 
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most  critical  moment,  the  vessel  was  suffered  to  escape  out  of  the  juris- 
diction. That  her  armament,  her  supplies,  and  her  crew  were  all  pro- 
vided and  transported  from  Her  Majesty's  kingdom  without  the  smallest 
effort  to  investigate  their  nature  or  their  purposes.  That  though  orders 
were  freely  given  for  the  detention  of  the  vessel  at  any  of  the  colonial 
ports  at  which  she  might  arrive,  the  first  time  that  she  did  actually  ap- 
pear she  was  received  and  recognized  with  ail  the  honors  due  to  the 
marine  of  a  recognized  belligerent  power,  without  the  smallest  mani- 
festation of  dissatisfaction  with  the  gross  violation  of  laws  that  had 
entailed  upon  Her  Majesty's  government  a  grave  responsibility  to  a  power 
with  which  she  was  at  peace. 

Thus  it  appears  to  me  beyond  a  doubt  that  in  the  case  of  the  Ala- 
bama, Great  Britain,  by  her  omission  to  exercise  due  diligence  in  pre- 
venting the  fitting  out  of  this  vessel,  which  it  had  reason  to  believe  in- 
tended to  cruise  against  a  power  with  which  it  is  at  peace,  has  failed  to 
fulfill  the  duties  set  forth  in  the  first  article  prescribed  to  the  arbitrators 
as  their  guide  under  the  terms  of  the  treaty  of  Washington. 

VI.— THE  TUSCALOOSA. 

In  the  series  of  papers  which  it  has  been  my  duty  to  prepare  upon 
the  vessels  successively  brought  to  the  attention  of  the  tri- 
bunal, I  have  proceeded  so  far  as  to  deduce  from  the  evi-  tu-c«ioo«. 
dence  submitted  one  general  rule,  which  I  believe  to  be  sound.  This  is, 
that  the  assumption  of  a  belligerency  on  the  ocean,  founded  exclusively 
upon  violence  and  fraud,  can  at  no  later  period  have  any  issue  diiferent 
in  its  nature  from  that  of  its  origin. 

This  rule  must  receive  another  illustration  from  the  case  of  the  Tus- 
caloosa now  before  us.  This  was  a  merchant-ship  belonging  to  the  United 
States,  originally  having  the  name  of  the  Conrad,  which  was  captured 
by  the  Alabama  on  the  21st  of  June,  18(>3,  on  the  coast  of  Brazil.  Of  the 
case  of  that  vessel,  of  its  fraudulent  origin,  and  of  the  unfortunate  re- 
cognition afterwards  made  of  its  character  as  a  legitimate  vessel  on 

critique,  on  permit  au  vaisseau  d^^chapper  k  »a  jnridiction ;  3^  que  son  armemeut,  ses 
subsides  et  son  Equipage  furent  tous  fouruis  et  transports  du  royaume  de  sa  Mt^est^ 
sans  le  plus  petit  effort  pour  rechercher  leur  nature  ou  leurs  projets  ;  4°  que,  quoique 
des  ordres  aient  6i6  librement  donn<58  pour  la  saisie  du  vaisseau  dans  quelque  port  des 
colonies  qu'il  pCit  arriver,  la  premiere  fois  qu'ii  y  apparut  r^ellemeut,  11  fut  reyn  et 
reconnu  avec  tons  les  honneors  dfts  h  la  marine  d'une  puissance  bellig^rante  recounue, 
sans  14  plus  petite  marque  de  m^contentement  au  snjet  de  la  violation  grossit^re  de  ses 
lois,  qui  avait  attir^  une  gi*ave  responsabilit^  envere  uue  puissance  avec  laquelle  elle 
^*tait  en  pai3c 

Ainsi  il  me  paralt  hors  de  doute  (^ue,  dans  le  cas  de  I'Alabama,  la  Grande-Bretague, 
en  manquant  d'exercer  les  '^dues  diligences"  pour emp6cher  I'dquipemeut  de  ce  vaisseau, 
qn'elle  avait  des  motifs  raisouuables  de  croire  dispose  k  croiser  centre  une  puissance 
avec  laquelle  elle  ^tait  en  paix,  a  manqn^  k  I'accompliBsement  des  devoirs  stipulds 
dans  la  premiere  r^gle  pr^sent^e  aux  arbitres  comme  guide  d'apr^s  le  texte  du  trait<^ 
de  Wasbingt-on. 

LE  TUSCALOOSA. 

Dans  la  sdrie  de  documents  qu'il  a  6t6  de  raon  devoir  de  preparer  sur  les  vaisseaux 
prc*sent<^s  successivement  k  I'examen  de  ce  tribunal,  je  suis  arriv<$  k  d^uire,  des 
preuves  qui  nous  out  6t6  soumises,  une  r^gle  g<^n6rale  que  je  crois  Atre  juste.  Cette 
regie  est  que,  si  Von  prend  le  titro  de  bellig^rant  sur  Tocdan,  en  se  fondant  exclnsive- 
ment  sur  la  violence  et  sur  la  fraude,  on  ne  pent  finir  autrement  que  comme  on  a  com- 
menc<^.  Cette  r^gle  revolt  une  autre  illustration  du  cas  du  Tuscaloosa,  qui  est  mainte- 
nant  devant  nous.  C'<^tait  un  vaisseau  marchaud  appartenant  aux  £tats-Uniset  ayant 
d'abord  le  nom  du  Conrad,  qui  fut  pris  par  TAlabania,  le  21  jnin  1863,  sur  la  c6tie  du 
Br<^8il.  Quant  au  cas  de  ce  vaisseau,  k  son  origine  IVauduleuse  et  h  la  reconnaissance 
malbeureuse  faite  plus  tard  de  son  caractere  comme  vaisseau  legitime  sur  Toc^an  par> 
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the  (>ceaii  by  the  government  of  the  nation  whose  laws  it  had  so  impu- 
dently set  at  defiance,  I  have  already  submitted  my  judgment  in  a 
preceding  paper.  That  government  was  now  destined  to  go  through 
another  crucial  experiment,  the  necessary  and  legitimate  consequence  of 
its  primal  error. 

It  should  here  be  observed  that,  in  the  order  of  events  naturally  fol- 
lowing what  has  ever  seemed  to  me  the  great  original  mistake  of  the 
recognition  of  this  false  maritime  belligerent,  sprang  up  a  necessity  of 
immediately'  considering  the  question  of  the  recognition  of  any  prizes 
which  it  might  take  and  send  in  under  the  established  law  of  nations  to 
any  of  the  ports  of  Her  Mjijesty's  kingdom,  there  to  await  a  regular 
condemnation  in  the  courts  at  home.  Unless  some  action  were  at  once 
taken  to  prevent  it,  the  practical  result  would  clearly  be  that  the  whole 
commerce  of  the  United  States  would  be  in  danger  of  sacrifice  to  one 
belligerent  in  British  ports  without  a  single  chance  of  corresponding 
advantage  to  the  other.  For  the  fact  that  the  insurgents  had  no  com- 
merce of  their  own  whatever  had  become  quite  notorious. 

In  order  to  guard  against  this  danger  Her  Majesty's  government 
promptly  resorted  to  a  precautionary  measure  entirely  within  its  power 
to  take,  under  the  law  of  nations,  the  prohibition  of  the  use  of  its  ports 
to  either  party  for  the  admission  of  prizes.  The  same  policy  having 
been  adopted  by  all  other  naval  powers,  it  became  evident  to  the  false 
belligerent  that  nothing  positive  was  to  be  gained  to  itself  froyi  its  as- 
sumption of  a  place  on  the  ocean.  The  only  motive  left  for  trying  to 
keep  it  was  the  possibility  of  injuring  its  opponent.  Hence,  a  resort  to 
the  barbarous  practice  of  destroying  th^  property  it  could  not  convert 
into  plunder. 

But  this  practice  seems  at  times  to  have  become  unpleasant  and 
wearisome  to  its  perpetrators.  Hence,  it  was  natural  that  their  atten- 
tion should  be  drawn  to  some  manner  of  evading  it.  The  commander 
of  the  Alabama  having  made  it  the  occupation  of  some  of  his  leisure 
hours  to  study  the  best  known  treatises  on  the  law  of  nations,  seems  to 
have  hit  upon  a  passage  which  he  considered  exactly  to  fit  his  purpose. 


le  gouvernemont  de  la  uatioQ  dont  les  lois  avaient  6t6  si  impodemment  brav^esjj'ai 
d^jh  soumis  mon  Jugement  dans  iin  -pr^cMent  meinoire.  Cts  gouvernement  €tait  dbs 
lors  destine  k  passer  par  une  autre  <5preuve  decisive,  consi^qaence  ndcessaire  et  legitime 
de  sa  premiere  errenr. 

II  faut  remarquer  ici  qne  dans  Tordre  des  ^v^ueraents  qui  siiivirent  naturellement 
ce  qui  m'a  sembl^  tonjours  la  grande  errenr  origineUe  de  la  reconnaissance  de  ce  faux 
bellig^rant.  s'^leva  la  n^^iessite  de  consid^rer  inim^iatement  la  question  de  la  recon- 
naissance ae  toute  prise  quMl  aurait  pu  faire  et  envoyer  dans  qnelqu'nn  des  ports  du 
royaume  de  sa  Majesty  d'apr^  le  droit  des  gens,  pour  y  attendre  un  Jugement  r^gnlier 
devant  les  cours  du  royaume.  Amoius  de  quelque  mesure  prise  immddiatement  poar 
Vempdcher,  le  r^ultat  pratique  aurait  6t6  clairement  que  tout  le  commerce  des  fitats- 
Unis  se  serait  trouv^  expos^  k  Hre  sacrifi^  h  I'un  des  belligerents  dans  des  ports  anglais, 
sans  une  seule  chance  d'avantage  correspondant  pour  Pautre.  Car^  le  fait  que  lee  in- 
surg^  n'avaient  en  propre  aucun  commerce  du  tout  devait  6tre  parfaitement  notoire. 

Aiin  de  se  garder  de  oe  danger,  le  gouvernement  de  sa  Majest<^  recourut  promptement 
h  une  mesure  de  precaution  qu'il  etait  entierement  en  sou  pouvoir  de  prendre  d'apr^H 
le  droit  des  gens,  la  defense  aux  deux  parties  de  so  servir  de  ses  ports  pour  Fadmission 
des  prises.  La  mdme  couduite  ayaut  6t4  adoptee  par  toutes  les  puissances  maritimes, 
11  deviut  evident  pour  le  faux  belligerant  qu'il  u'avait  rien  k  gagner  en  s'arrogeant  le 
titre  de  puissance  navale  sur  I'ocean.  Le  seul  motif  qui  rest&t  pour  t&cher  de  le  garder 
etait  la  possibility  de  nuire  k  son  adversaire.  De  \kj  le  recours  k  la  pratique  barbare 
de  detruire  la  propriety  dont  il  ne  ponvait  pas  faire  du  butiu. 

Mais  cette  pratique  semble  parfois  Stre  devenue  ddsagreable  et  ennuyeuse  pour  oeox 
qui  s'y  livraient.  II  etait  dolors  naturel  que  leur  attention  se  port4t  sur  quelqae 
moyeu  de  r^viter.  Le  commandant  de  TAlabama,  en  ayant  fait  Toccupation  de 
quelques-uns  de  ses  moments  de  loisir  pour  etudier  les  ouvrages  les  plus  oonnus  du 
droit  des  gens,  semble  dtre  tombe  sur  un  passage  qu'il  considlrait  comme  tout  ii  fait 
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This  was  au  extract  from  Wheaton's  well-known  work,  to  the  effect  that 
a  legitimate  authority  might  convert  a  captured  merchant- vessel,  with- 
out condemnation,  into  a  ship  of  war,  to  such  an  extent  at  least  aa  to 
secure  the  recognition  of  it  by  neutral  nations. 

It  was  probably  from  this  source  that  Captain  Semmes  contrived  his 
scheme  of  turning  the  United  States  merchantman  Conrad,  laden  with 
a  cargo  of  wool  from  a  distant  market,  into  the  Confederate  States  ship 
Tuscaloosa,  tender  to  the  Alabama,  having  two  12- pound  rifle  guns,  and 
ten  men ;  and  bringing  her  into  Her  Majesty's  port  of  Simon's  Bay, 
Cape  of  Good  Hope,  to  test  the  disposition  of  the  local  authorities  to 
recognize  the  proceeding. 

As  usually  happened  in  the  course  of  these  transactions,  the  naval 
officer  in  command  in  the  harbor  at  once  penetrated  the  fraud.  Rear- 
Admiral  Sir  B.  Walker,  on  the  8th  August,  addressed  a  letter  to  Sir  P. 
Wodehouse,  in  which  he  used  this  language : 

The  admission  of  this  vessel  into  port  wiH,  I  fear,  open  the  door  for  nambers  of  ves- 
sels captured  nnder  similar  circumstaaces,  being  denominated  tenders,  with  a  view  to 
avoid  the  prohibition  contained  in  the  Queen's  instructions  ;  and  I  would  observe,  that 
the  vessel  Sea  Bride,  captured  by  the  Alabama  off  Table  Bay  a  few  days  since,  or  all 
other  prizes,  might  be  in  like  manner  styled  tenders,  making  the  prohibition  entirely 
nnll  and  void. 

I  apprehend  that  to  bring  a  oaptnted  vessel  under  the  denomination  of  a  vessel  of 
war  she  must  be  Htted  for  warlike  purposes,  and  not  merely  have  a  few  men  and  two 
small  guns  put  on  board  her  (in  fact,  nothing  but  a  prize  crew)  in  order  to  disgnise 
her  real  character  as  a  prize. 

Now,  this  vessel  has  her  original  cargo  of  wool  still  on  board,  which  cannot  be  re- 
quired for  wailike  purposes;  and  her  armament,  and  the  number  of  her  crew,  are  quite 
i  nsuffioient  for  any  services  other  than  those  of  slight  defense. 

But  this  sound  judgment  of  the  gallant  naval  officer  met  with  little 
response  from  the  higher  authorities  of  the  Cape. 

As  usual,  the  governor  had  consulted  his  attorney-general,  and,  as 
«8ual,  the  attorney-general  gave  an  opinion,  giving  five  reasons  why 

convenable  ti  son  dessein.  C'^tait  un  extrait  du  volume  bien  connu  de  Wheaton,  dont 
le  Ben8^<6tait  qu'une  autorit^  legitime  pouvait  convertir  nn  vaisseau  marchand  capture, 
sans  jugemeut,  en  vaisseau  de  guerre,  assez,  du  moins,  pour  assurer  sa  reconnaissancd 
par  des  nations  uentres. 

Ce  fut  probablement  li  cause  de  cela  que  le  capitaine  Semmes  congut  son  projet  de 
changer  le  vaisseau  marchand  des  £tats-Unis,le  Conrad,  charg^  d'nne  cargaison  de  laine 
d*un  march^  ^loigu^,  en  vaisseau  des  6tats-conf^d^r<^,  le  Tuscaloosa,  tender  de  TAla- 
baraa,  ayant  deux  canons  ray^s  de  douze,  et  dix  hommes,  et  de  le  couduire  dans  le  port 
de  sa  Majost^  de  Simon's  Bay,  Cap  de  Bonne-Esp^rance,  pour  ^prouver  la  disposition 
des  autorit^s  locales  k  reconnaltre  la  fraude. 

Conuue  il  arrivait  d'ordlnaire  dans  le  cours  de  ces  transactions,  Tofficier  de  marine 
qui  commandait  dans  le  port  p^n^tra  imm^diatement  la  fraude.  Rear- Admiral  Sir  B. 
Walker  adressa,  le  8  aoftt,  une  lettre  h  Sir  P.  Wodehouse,  dans  laquelle  il  tenait  ce 
laugage: 

''L'admission  de  ce  vaisseau  dans  le  port  ouvrira,  je  le  crains,  la  porte  &  nombre  de 
vaisseanx  captures  dans  des  circonstances  semblables  et  que  I'on  nommera  tenders^  en 
vue  d'^happer  k  la  defense  conteuue  dans  les  instructions  de  la  Reine;  et  Je  feral  re- 
luarquer  que  le  vaisseau  Sea  Bride,  capture  par  VAlabama  pr^  de  Table  Bay,  il  y  a  peu 
-de  Jours,  on  toute  autre  prise,  pourrait,  de  la  m6me  mani^re,  dtre  nomm6  tender ^  rendant 
Ainsi  la  defense  enti^rement  nulle  et  non  avenue. 

**  Je  cTois  que,  pour  placer  un  vaisseau  captur6  sons  la  denomination  de  vaisseau  de 
guerre,  il  faut  qu'il  soit  propre  ^  des  projets  de  guerre  et  (|u'il  n'ait  pas  seulement 
quelques  hommes  et  deux  petits  canons  &  son  bord  (en  fait,  pas  autre  chose  qu'uu 
equipage  de  prise)  afin  de  deguiser  son  vrai  caract^re  de  prise. 

^'Maintenant  ce  vaisseau  a  encore  k  bord  sa  cargaison  primitive  de  laine,  ce  qui  est 
assez  inutile  pour  des  projets  de  guerre;  et  son  armament  et  le  nombre  de  son  Equipage 
Bont  tout  h  fait  insuffisants  pour  aucnn  service  autre  que  celni  d'une  li^g^re  defense.*' 

Mais  ce  Jugement  sain  de  ce  brave  officier  de  marine  trouva  pen  d'dcho  chez  les  auto- 
Tit^  snp^rienres  du  Cap. 

Comme  de  coutume,  le  gonvemeur  avalt  consults  son  attorney-general  et  comme  de 
coutume  r attorney-general  donna  un  avis  renfermant  cinq  raisons  pour  lesqnelles  ce 
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what  was  a  captured  merchantmaa  to  the  eye  of  everybody  else  should 
be  regarded  by  the  government  as  a  legitimate  ship  of  war  of  a  recog- 
nized belligerent.  He  also  relied  on  the  extract  from  the  work  of  Whea- 
ton,  having  reference  to  a  very  different  state  of  things.  This  was  on 
the  7th  August,  1863. 

The  governor  sent  these  papers  in  the  regular  channel  to  the  authori- 
ties at  home,  and  in  due  course  of  time  they  found  their  way  to  Earl 
Eussell.  He  appears  to  have  been  so  little  satisfied  with  the  singular 
result  that  had  been  reached  at  Cape  Town  as  to  desire  a  recousideni- 
tiou  of  the  question  by  the  law-officers  of  the  Crown.  This  was  dated- 
on  the  30th  September. 

The  consequence  was  an  opinion,  not  delivered  until  nineteen  days 
afterward  and  bearing  marks  of  careful  consideration,  signed  by  all 
three  of  the  legal  officers,  the  purport  of  which  was  a  disavowal  of  the 
Jiction  of  law  based  upon  a  misconception  of  the  doctrine  of  Wheaton  ; 
and  a  distinct  expression  of  a  proposition  so  important  in  connection 
with  all  the  events  submitted  to  our  consideration  that  I  deem  it  neces- 
sary to  quote  the  very  language : 

We  think  it  right  to  observe  that  the  third  reason  alleged  by  the  colonial  attorney- 
general  for  his  opinion  assumes  (though  the  fact  had  not  been  made  the  subject  of  any 
inquiry)  that  '^  no  means  existed  for  determining  whether  the  ship  had  or  had  not  beeu 
judicially  condemned  in  a  court  competent  of  jurisdiction  ;  and  the  proposition  Uiat, 
admitting  her  to  have  been  captured  by  a  ship  of  war  of  the  Confederate  States,  she  was 
entitled  to  refer  Her  Majesty's  government,  in  case  of  dispute,  to  the  court  of  her  States 
in  order  to  satisfy  it  as  to  her  real  character/'  appears  to  us  to  be  at  variance  with  Her 
Majesty's  undoubted  right  co  determine,  within  her  own  territory,  whether  her  orders, 
made  in  vindication  of  her  own  neutrality,  have  been  violated  or  not. 

The  opinion  then  went  on  to  declare  what  the  proper  course  should 
have  been.  The  allegations  of  the  United  States  consul  should  at  once 
have  been  brought  to  the  knowledge  of  Captain  Semmes,  while  the  Tus- 
caloosa was  there ;  and  he  should  have  been  obliged  to  admit  or  deny 
their  truth.    If  the  result  were,  in  that  case,  the  proof  that  the  Tusca- 


qui  dtait  un  vaisseau  marchand  capture,  pour  tout  le  monde  aillenrs,  devait  6tre 
regard^  par  le  gouvernement  comme  un  vaisseau  legitime  de  guerre  d'un  bellig^rant 
reconnu.  II  s'appuyait  aussi  sur  Textrait  de  Vouvragc  de  Wheaton,  se  rapportant  ^  une 
({uestion  toute  aiff(6rente.    Ceci  se  passait  le  7  aoftt  1863. 

Le  gouvemeur  envoya  ces  documents,  par  le  canal  ordinaire,  aux  autorit^s  da 
royaume,  et  avec  le  temps  ils  parviurent  an  Comte  Russell.  II  serable  avoir  ^t^  si  pen 
satisfait  du  singulier  r^ultat  obteuu  ii  Cape  Town  qu'il  d^sira  un  nouvel  examen  de 
la  question  par  les  "law-officers"  de  la  couronne. 

Ceci  ^tait  dat^  du  30  septembre. 

Le  r^saltat  fut  un  avis,  qui  ne  fut  livr^  que  dix-neuf  jours  plus  tard,  renfermant  des 
marques  d*un  examen  scrupuleux,  sign^  par  les  trois  officiers  l<?gaux,  dout  le  r<Ssum6 
etait  un  diSsaveu  de  la  fiction  de  loi,  bas($  sur  un  malentendu  de  la  doctrine  de  Wheaton, 
et  une  expression  claire  d'une  proposition  si  importaute  k  I'egard  de  tons  les  ^v6ne- 
nients  soumis  ii  notre  examen  que  je  crois  ndcessairc  d'en  transcrire  les  propres 
tcruies : 

"  Nous  croyons  qu'il  est  bon  de  faire  remarquer  que  la  troisi^me  raison  aUt^gn<?e  par 
Tattorney-general  de  la  colonic  pour  son  avis  afflrme  (quoique  ce  fait  n'ait  nullement 
<^t^  soumis  a  aucune  enqu^te)  "qu'il  n'existait  aucuu  moyen  de  d<?termincr  si  le  vaisseau 
avait  ^t^  ou  non  jog^  formellement  par  une  cour  comp^tento  de  juridiction ;  '^t  la  pro- 
position qu^en  admettant  quHl  a  6t6  pris  par  un  vaisseau  de  guerre  des  ^tat«-confiSder^s, 
il  6tait  autoris^  ^  renvoyer  le  ^uvernement  do  sa  Majesty,  en  cas  de  dispute,  k  la  cour 
de  ses  6tats,  afin  de  donner  satisfaction  k  celui-ci  sur  son  vrai  caract^re,  nous  paralt  eu 
diSsaccord  avec  le  droit  indubitable  de  sa  MajestiS  de  determiner,  dans  les  liniites  de 
son  territoire,  si  ses  ordres,  donnds  pour  le  maintien  de  sa  ueutralitd,  out  6t6  viol^  on 
non. 

"L'avis  en  vient  k  declarer  quelle  aurait  dd  ^tre  la  conduite  convenable.  Les  al]6> 
gations  du  consul  des  iStats-Unis  auraient  dd  6tre  port<^  immddiat^ment  k  la  connais- 
sance  du  capitaine  Semmes  pendant  que  le  Tuscaloosa  <^tait  1^.  Et  il  aurait  ^t6  oblijr^ 
d'en  admettre  ou  d'en  nier  la  v^^ritd.    Si  ce  r^sultat  dtait,  dans  ce  cas,  lapreuve  que  le 
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loosa  was  an  ancoudemDed  prize  brought  into  British  waters  in  violation 
of  Her  Majesty's  orders  for  maintaing  her  neutrality,  it  would  deserve 
serious  consideration  whether  the  most  proper  course  consistent  with 
HerMajesty's  dignity  would  not  be  to  take  from  the  captors,  at  once,  all 
further  control  over  the  Tuscaloosa,  and  retain  it  until  properly  reclaimed 
by  her  original  owners. 

This  opinion,  so  far  as  I  have  had  occasion  to  observe,  contains  the 
very  first  indication  of  a  disposition  manj^ted  on  the  part  of  Her  Ma- 
jesty's advisers  to  resent  the  frauds  and  insults  which  had  been  so  con- 
tinually practiced  upon  her  from  the  outset  of  this  struggle  by  these 
insurgent  agents.  Had  it  been  duly  manifested  from  the  beginning,  it 
can  hardly,  be  doubted  that  she  would  have  been  materially  relieved 
from  the  responsibility  subsequently  incurred. 

On  the  4th  of  November  the  Duke  of  Newcastle  addressed  a  note  to 
the  governor  of  Cape  Town,  communicating  the  decision  of  the  law  offi- 
cers as  to  what  ought  to  have  been  done. 

On  the  19th  of  December  the  governor  addressed  a  note  to  the  Duke 
of  Newcastle,  defending  himself  in  regard  to  the  action  which  had  been 
disapproved,  and  praying  for  further  directions  what  to  do.  The  Tus- 
caloosa had  meantime  left  Simon's  Bay  on  a  cruise,  from  which  she  did 
not  return  until  the  26th  December,  when  she  put  in  for  supplijBS.  But 
on  the  5th  of  January  Bear- Admiral  Sir  B.  Walker  addressed  a  note  to 
the  secretary  of  the  admiralty,  announcing  that,  by  the  request  of  the 
governor,  he  had  taken  the  necessary  steps  to  ascertain  from  the  insur- 
gent officer  then  in  command  the  fact  that  she  was  an  uncondemned 
prize  captured  by  the  Alabama,  and  thereupon  he  had  taken  possession 
of  her  for  violation  of  Her  Majesty's  orders,  to  be  held  until  reclaimed 
by  her  proper  owners. 

It  was  in  vain  that  the  insurgent  entered  a  protest  against  this  de- 
cided proceeding.  The  governor  contented  himself  with  a  brief  answer 
to  the  effect  that  he  was  acting  by  orders. 


TnscalooBa  i^tait  une  prise,  bod  Jug<5e,  amende  dans  les  eanx  anf^laises  en  violation  des 
ordres  de  sa  M{yest<5  pour  le  niaintiou  de  sa  neutralit<^,  il  faadrait  examiner  st^riease- 
luenf  si  la  couduite  la  plus  convenable  h  regard  de  la  dignity  de  sa  M^jest^  ue  serait 

Sas  de  priver  Fauteur  de  la  prise  d^  tout  contr61e  ult^rieur  sur  le  Tuscaloosa  et  de  le 
<^tcnir  jusqu'i  ce  qu'il  fftt  propromeut  r<?clam6  par  ses  propri^taires  primitifs." 

Cette  opinion,  pour  antant  que  j'ai  eu  Toccasion  de  le  remarquer,  contient  la  toute 
premiere  indication  d'uno  disposition  manifesti^e  de  la  part  des  couseillers  de  sa  M}\je8t<S 
1%  venger  les  fraudes  et  les  iusultes  qui  avaient  6t6  si  contlnuellement  commises  euvers 
elle,  depuis  le  commencement  de  ce  conflit  par  ces  agents  insurg^s.  Si  cette  disposition 
avait  6t^  sonvent  roanifest^e  d^  le  commencement,  on  peut  diSicilement  douter  qu'elle 
nVftt  6t6  raat^riellement  ddchargde  d'une  grande  partie  de  la  responsabilitd  qui  lui  fat 
iDu>os<^«  dans  la  suite. 

Le  4  novembre,  le  due  de  Newcastle  adressa  une  note  au  gouverueur  de  Capo 
Town,  lui  commuuiquaut  la  di^cision  des  "law-officers^  ik  r<5gard  de  ce  qui  aurait  ah 
Hre  fait. 

I-ie  19  d<?cerabre,  le  gonverneur  adressa  une  note  au  due  de  Newcastle,  se  ddfendant 
i\  IVgard  de  la  conduite  qui  avait  4t6  d^sapprouvde  et  demandant  des  directions 
nltorieures  sur  ce  qu'il  y  avait  d,  faire.  Le  Tuscaloosa  avait  pendant  ce  temps  quittd 
Simon^s  Bay  pour  une  cause  dont  il  ne  revint  le  26  d<^cembre,  lorsqu'il  entra  dans  le 
port  pour  prendre  des  subsides.  Mais  le  5  Janvier,  Rear-Admiral  Sir  B.  Walker  adressa 
une  note  au  secretaire  de  ramiraut<^  annou^ant  qu'^  la  requ6t«  du  gouvemeur  11  avait 
pris  les  mesures  n<$cessaires  pour  s^assurer,  aupr^  de  Tofficier  insurgd  qui  oommandait 
alors,  dn  fait  que  c'<5talt  une  prise  non  jug^e,  capture  par  1' Alabama,  et  qu'en  conse- 
quence il  en  avait  pris  possession  pour  violation  des  ordres  de  sa  Miyestd,  et  pour  dtre 
retenue  jusqu*4  ce  qu^elle  fftt  rdclamde  par  ses  propridtaires. 

Ce  fut  en  vain  que  Finsurgd  pro  testa  centre  cette  mesure  ferme.  Le  gouvernemont 
se  contenta  d'une  courte  r^ponse,  disant  qu'il  agissait  par  ordre. 


Digitized  by  VjOOQ IC 


186  ARBITRATION    AT    GENEVA. 

There  were  at  the  moment  no  agents  for  the  proper  owners  to  whom 
the  vessel  conld  be  transferred,  so  that  it  remained  in  the  hands  of  the 
British  authorities,  until  a  new  letter  wa^  received  from  the  Duke  of 
Newcastle,  dated  the  10th  March,  rescinding  the  instructions  given  in 
the  preceding  one,  and  directing  the  vessel  to  be  handed  over  once  more 
to  some  person  having  authority  from  Captain  Semmes,  of  the  Alabama, 
or  from  the  government  of  the  C6nfederate  States. 

Thus  it  appears  to  me  that  Her  Majesty's  government,  from  an  over- 
sensibility  to  the  peculiar  circumstances  of  the  return  of  the  vessel  after 
once  leaving  her  port,  lost  all  the  advantages  to  which  it  had  entitled 
itself  for  maintaining  the  dignity  of  the  Crown  against  an  unworthy 
experiment  upon  her  patience.  The  fact  was  that  it  was  only  making 
the  port  of  Simon's  Bay  a  base  of  operations,  an  additional  insult. 

The  time  had  gone  by,  however,  when  this  vessel  could  be  made  of 
any  further  use  by  the  insurgent  commander  of  the  Alabama.  He  had 
succeeded  in  executing  a  fraudulent  sale  of  the  cargo  of  that  as  well  as 
of  another  prize,  the  Sea  Bride,  and  was  bound  on  another  cruise,  which 
proved  to  be  his  last  on  the  ocean. 

Taking  into  consideration  all  the  circumstances  attending  this  singu- 
lar narrative,  I  have  arrived  at  the  conclusion  that  as  a  prize  captured 
by  the  Alabama,  and  turned  into  a  tender,  she  comes  distinctly  within 
the  scope  of  damages  awarded  by  the  judgment  p^sed  upon  the  course 
of  Her  Mfyesty's  government  respecting  that  vessel.  And  if  in  her  own 
brief  career  it  should  appear  that  she  has  herself  committed  any  injury 
to  the  people  of  the  United  States,  I  am  clearly  of  opinion  that  Her 
Majesty's  government  has  made  itsetf  distinctly  responsible  for  the  neg- 
lect to  prevent  it  under  the  rule^.  It  is  alleged  in  the  argument  on  be- 
half of  the  United  States  that  she  had  captured  and  released  one  vessel 
on  a  ransom  bond,  before  reaching  Cape  Town ;  and  on  the  13th  of 
September,  after  her  visit,  she  captured  and  destroyed  one  more.  But 
I  have  failed  to  discover  the  presence  of  any  distinct  claim  in  damages. 
Should  such  be  made  visible,  I  hold  the  claim  to  be  valid. 


Alors  la  qnestion  <5tait  claire :  c'^tait  une  prise  amende  dans  nn  port  cle  sa  Majest<^ 
•coutre  la  loi. 

Mais  11  n'y  avait  ancan  agent  des  propri^taires  anquel  le  vaisseau  p(lt  Stre  remis,  en 
aorte  qu'll  resta  anx  mains  des  aatorit^  anglaises  jnsnu'ii  rarrivee.d'nne  nouvelle 
lettre  du  due  de  Newcastle,  dat45o  du  10  mars,  r^voqnant  les  instructions  donn^es  dans 
la  pr^c6deute,  et  ordonnant  que  le  vaisseau  fftt  livris  de  nouveau  ^  quelqu'un  ayant 
autorit^  de  la  part  du  capitaine  Semmes,  de  FAlabama,  ou  du  gouvernement  de  ^tats- 
■oonfi^d^r^s. 

Ainsi  11  me  semble  que  le  gouvernement  de  sa  Majesti^,  k  Fombre  des  circonstances 
particuli^res  de  ce  cas,  perait  tout  Tavantafipe  qu'il  s'^tait  acquis  en  main  tenant  la 
41gnit^  de  la  couronne  contre  la  perpetration  ^'nne  frande  indigue. 

Cependant  le  temps  s'^tait  pass^  lorsque  le  vaisseau  put  de  nouveau  6tre  employ^  k 
qnelque  service  par  le  commandant  insurg^  de  PAlabama.  U  avait  r^ussi  h  op^rer  une 
vente  frauduleuse  de  la  cargaison  de  ce  vaisseau  aussi  bien  que  d'uue  autre  prise,  le 
Sea  Bride,  et  U  faisait  une  autre  course,  qui  fat  sa  derni^re  sur  Toc^an. 

Prenant  en  consideration  toutes  les  circonstances  qui  se  rapportent  ^  ce  singulier 
r^cit,  je  suis  arrive  ii  la  conclusion  que,  comme  prise  captur^e  par  TAlabama,  il  tombe 
distinctement  dans  le  domaine  des  dommages  accord^s  par  lejugement  porte  sur  la 
conduite  du  gouvernement  de  sa  Msgeste  k  regard  de  ce  vaisseau.  £t  si,  dans  sa  courte 
carri^re,  il  paraissait  qu'il  a  commis  lui-m6me  quelque  dommage  envers  le  penple  des 
^tats-Unis,  je  suis  nettement  d'avis  que  le  gouvernement  de  sa  M^jeste  s'est  rendue 
elairement  responsable  pour  sa  negligence  h  I'emp^ber,  selon  les  regies.  On  aU^gue 
dans  Texpose  des  £tats-Unis  qu'il  avait  capture  et  relAche  un  vaisseau  sous  promesse 
de  ran9on  avant  d'atteindre  Cape  Town,  et  que,  le  13  septembre,  apr^s  sa  visite,  il  en 
-eaptnra  et  detruisit  encore  un.  Mais  je  n'ai  pu  decouvrir  la  presence  d'aucnne  demande 
•distlncte  en  dommages.  Si  Ton  en  montrait  une,  j'envisagerais  la  reclamation  comme 
valide. 
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VII. — THE  GEORGIA. 

This  vessel  was  built  at  Dumbarton  ou  the  Clyde  duiiug  the  winter 
of  1862-'63.     She  was  constructed  in  a  manner  to  excite  very 
little  suspicion  of  the  purpose  for  which  she  was  intended.  *"**'"" 

Indeed,  her  frame  proved  so  weak  after  a  few  months'  trial  as  to  render 
her  unsafe  with  an  armament,  and  she  was  laid  aside. 

When  she  was  launclied,  on  the  16th  of  Jjinuary,  a  person  known  to 
be  in  the  insurgent  service,  by  the  name  of  North,  was  reported  in  the 
public  journals  to  have  been  present  with  his  daughter,  and  she  was  said 
to  have  given  to  the  vessel  the  name  of  the  Virginia. 

It  was,  however,  known,  by  the  means  of  an  intercepted  letter  received 
by  Mr.  Adams  from  his  government,  that  this  officer  had  incurred  the 
censure  of  his  employers  at  Richmond  to  such  an  extent  as  to  prompt 
his  recall.    The  name  thus  given  was  not  adhered  to. 

On  the  17th  of  January,  that  is,  the  day  after  her  launch,  she  was  re- 
ported by  the  measuring  surveyor  as  the  steamer  Japan,  and  intended 
tor  commercial  purposes,  her  framework  and  plating  being  of  the  ordi-, 
nary  sizes  for  vessels  of  her  class. 

On  the  20th  of  Man^h  she  was  registered  in  the  name  of  Thomas  Bold, 
a  British  subject  resident  in  Liverpool,  as  the  owner. 

On  the  27th  of  March  she  left  for  Greenock  without  exciting  observa- 
tions, and  without  clearance. 

On  the  30th  of  March  a  large  number  of  men  who  had  been  shipped 
at  Liverpool  by  Jones  and  Company,  a  firm  of  which  Mr.  Bold  was  a 
member,  for  a  voyage  to  Singapore  and  Hong-Kong,  and  after  arrival 
there  to  be  employed  in  trading  to  and  from  ports  in  the  China  and  In- 
dian seas,  the  voyage  to  be  completed  within  two  years  by  arrival  at 
some  port  of  discharge  in  the  United  Kingdom,  left  Liverpool  to  get  on 
board  the  vessel  at  Greenock. 

On  the  3d  of  April  she  left  the  British  waters. 

On  the  6th,  the  collector  of  customs  at  Newhaven  addressed  a  letter  to 
the  commissioners  of  customs  in  the  following  terms: 


I.B  GEORGIA. 

Ce  vaisseau  fiit  conntruit  k  DambartoQ)  sur  la  Clyde,  pendant  Tbiver  de  186*2-^63.  II 
fat  construit  de  maui^re  k  exciter  tr^pen  de  sonpcons  a  I'^gard  dn  but  auquel  il  ^tait 
de8tiu<^.  £n  effet,  sea  couples  se  montr^rent  si  faibles,  apr^  qnelqnes  mois  d'essai,  qu'il 
deviiit  dangereux  avec  son  armement,  et  il  fat  mis  de  c6t^. 

Quaud  il  fut  lancet  le  16  Janvier,  les  journaux  r^pport^rent  qu'nne  persoune  du  nom 
de  Nortb,  connne  pour  dtre  au  service  des  insarg<Ss,  se  trouva  pr^sent-e  avec  sa  fille,  et 
que  celle-ci  donna  aa  vaisseau  le  nom  de  Virginia. 

On  savait  cependaut,  par  une  lettre  iutercept^e,  re^ue  par  M.  Adams  de  son  Gouveme- 
luent,  que  cet  offlcier  avait  refu  la  censure  ae  ses  supdrieurs  k  Richmond  an  point  de 
motiverson  rappel.    Le  nom  ainsi  donn^  ne  fut  pas  conserv€.« 

Le  17  Janvier — c'est-^i-diro,  le  lendemain  de  son  lancement — le  mesnrenrfit  un  rapport 
dans  leqnel  il  Tindiquait  comme  steamer  le  Japan  et  destind  k  dee  entreprises  oommer- 
ciales,  ses  couples  et  ses  plaques  ^tant  des  dimeusiohs  ordinaires  pour  des  vaisseaux  de 
sa  classe. 

Le  20  mars,  il  fut  enregistr^  au  nom  de  Tbomas  Bold,  siyet  anglais,  r^idant  k  Liver- 
pool, corame  propri^taire. 

Le  27  mars,  il  partit  pour  Greenock,  sans  provoquer  d'observations  et  sans  papiers. 

Le  30  mars,  nn  grand  uombre  d'bommee  quitt^rent  Liverpool  pour  se  rendre  k  bord 
du  vaisseau  k  Greenock.  lis  avaient  ^t^  enr61^  k  Liverpool  par  Jones  et  C**,  maison 
de  commerce  dont  M.  Bold  faisait  partie,  pour  un  voyage  k  Singapore  et  k  Hong-Kong, 
et  Ajpr^  lour  arrive  U-bas  pour  dtre  employ^  au  commerce  dans  les  ports  des  mers  de 
laC^inoetdes  Indes;  le  voyage  devait  se  faire  en  deux  ans,  et  le  retour  avoir  lieu 
dans  un  port  de  d^barquement  du  Royaume-Uni. 

Le  3  avril  il  quitta  les  eaux  anglaises. 

Le  6,  le  collecteur  des  douanes  au  jwrt  de  New  Haven  adressa  une  lettre^  aux  com- 
missaires  des  douanes,  connne  dans  les  termes  snivants:  OOqIp 
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The  steaDiship  Alar,  of  LondoD,  85  tonSf  owned  by  H.  P.  Maples,  sailed  on  Snnday 
momiDg,  5tb  instant,  at  2  a.  m.,  bound,  according  to  the  ship's  papers,  for  Aldemey  and 
St.  Malo.  On  Saturday,  at  midnight,  thirty  men,  twenty  of  whom  appeared  to  be 
British  sailors,  ten  mechanics,  arrived  by  train.  Three  gentlemen  accompanied  them, 
Mr.  Lewis,  of  Alderney,  Mr.  Ward,  and  Mr.  Jones.  The  men  appeared  to  be  ignorant 
of  their  precise  destination ;  some  said  they  were  to  get  201.  each  for  their  trip.  A  man, 
rather  lame,  superintended  them.  Shortly  after  midnight,  a  man  arrived  from 
Brighton,  on  horseback,  with  a  telegram,  which,  for  purposes  of  secrecy,  had  been  sent 
there  and  riot  to  Newhaven,  it  is  suspected.  Mr.  Staniforth,  the  agent,  replied  to  my 
inquiries  this  morning,  that  the  Alar  had  munitions  of  war  on  board,  and  that  they 

were  consigned  by to  a  Mr.  Lewis,  of  Alderuey.    His  answer  was  brief 

and  with  reserve,  leaving  no  doubt  on  my  mind  nor  on  the  minds  of  any  here  that  the 
thirty  men  and  munitions  of  war  are  destined  for  transfer  at  sea  to  some  second  Ala- 
bama. The  telegram  to  Brighton  intimated,  very  probably,  having  been  reserve  for 
the  last  hour,  where  that  vessel  would  be  found.  Whether  the  shipment  of  the  men,  who 
all  appeared  to  be  British  subjects,  can,  if  it  should  bo  hereafter  found  that  they  have 
been  transferred  to  a  Federal  or  confederate  vessel,  be  held  an  infringement  of  the 
foreign-enlistment  act,  and  whether  the  clearance  of  the  Alar,  if  hereafter  found  to  be 
untrue,  can  render  the  master  amenable  under  the  customs-consolidation  act,  is  for 
your  consideration  respectfully  submitted. 

R.  J.  DOLAN,  ColUcto}\ 

Ou  contrasting  tbe  substance  of  this  letter  with  any  or  all  of  those 
communicated  from  a  similar  source  at  Liverpool,  in  the  cases  of  the 
Oreto  or  the  Alabama,  the  difference  cannot  fail  to  be  apparent  to  the 
most  ordinary  apprehension.  There  is  no  equivocation  or  reservation 
to  be  suspected  here.  The  officer  seems  to  me  to  have  faithfully  per- 
formed his  duty,  and  completely  relieved  himself  from  responsibility. 

This  letter  appears  to  have  been  received  by  the  commissioners  of  cus- 
toms on  the  7th  April,  and  they  on  Jhat  same  day  made  a  report  to  the 
home  office  in  the  following  terms : 

I  am  desired  t-o  transmit,  for  the  information  of  the  lords  commissioners  of  her 
Majesty's  treasury,  and  for  any  directions  their  lordships  may  see  lit  to  give  thereon. 


"  Le  vapeur  Alar,  de  Londres,  Jaugeant  85  tonneaux,  (propri<^taire,  H.  P.  Maples,)  a 
fait  voile  dimanche.  le  5,  h  deux  heures  du  matin,  destin^,  du  moius  selon  les  papiers 
de  bord,  ci-aprbs,  pour  Alderney  et  St.-Malo.  II  est  arrivd  samedi  h,  minuit,  par  le 
chemin  de  fer,  trentc  hommes,  dont  vingt  paraissaient  6tre  des  marins  anglais  et  dix 
mdcaniciens.  Trois  messieurs  les  accompagnaient.  Monsieur  Lewis,  d' Alderney,  Mr. 
Ward  et  Mr.  Jones.  Les  hommes  semblaient  ne  pas  savoir  an  juste  le  lieu  de  leur  des- 
tination. Quelques-uns  d'entre  eux  disaient  quails  devaient  avoir  £20  par  t^te  pour  le 
voyage.  Un  homme  qui  boitait  un  pen  avait  la  direction  de  la  troupe.  Pen  aprj^ 
minuit,  un  cavalier  est  arrive  de  Brighton,  portenr  d'un  t^l^gramme  que  Ton  soup- 
fonne  avoir  ^t^  envoy<5  dans  cette  ville  au  lieu  de  New  Haven  pour  n*en  pas  laisser  6chap- 
per  le  secret.  Interrog^  par  moi,  le  courtier,  M.  Staniforth,  m'a  r^pondu,  ce  matin, 
one  FAlar  avait,  h  bord  des  munitions  de  guerre  consign^s  par  .  .  ^  M.  Lewis, 
d* Aldemey.  Ses  r^ponses  ^talent  braves  et  reserv^^es ;  elles  ne  nons  out  laiss^  aueau 
doute  dans  Pesprit,  ni  h,  moi  ni  h.  personne  d'entre  nons,  que  les  trente  hommes  et  les 
munitions  de  gtierre  ne  fussent  destinies  h  6tre  transbord<^s  en  raer  sur  un  second  Ala- 
bama. Le  t^l^gramme  privd,  expMi^  h  Brighton  h  la  dernifere  heure,  indiquait  tr^ss- 
probablement  le  lieu  de  reunion.  L*embarquement  des  hommes,  cjul  tons  paraissaient 
etre  des  snjets  anglais,  peut-il  ('tre  consid^r^  comme  une  infraction  au  foreign^nUst- 
ment  act,  dans  le  cas  oil  il  serait  prouv^  plus  tard  quMls  out  6\4  transbord&  sur  an 
vaisseau  fdddral  ou  eonf(6d6r<5  T  Les  papiers  de  TAlar,  s^ils  sont  reconnus  faux  dans  la 
suite,  peuvent-ils  exposer  le  patron  h  des  poursuites  en  vertu  du  cmtoms-conttolidaiiom 
act  f    Ce  sont  hi  des  questions  que  j'ose  vous  soumettre  respectuensement. 

"R.  J.  DOLAN,  Collectetir.'' 

£n  comparant  la  substance  de  cette  lettre  aveo  toutes  celles  comaiuni^u^s  d^une 
source  semblable  h  Liverpool,  dans  les  cas  de  I'Oreto  ou  de  1' Alabama,  la  difference  n« 
pent  manquer  de  sauter  aux  yeux  de  Tint'Clligence  la  plus  ordinaire.  On  ne  peat  soup- 
Conner  ioi  ni  Equivoque  ni  reserve.  L'officier  me  serable  avoir  rempli  fid^Iement  son 
devoir  et  s'^tre  d^charg^  de  toute  responsabilit^. 

Cette  lettre  parait  avoir  6t^  re^ue  par  les  commissaires  des  douanes  le  7  avril,  et  le 
mdme  jour  ils  firent  rapport  au  home  office  dans  les  termes  suivants  : 

*^  On  me  requiert  de  transmettre,  pour  I'iuformation  des  lords-commissaires  de  la 
tr^sorerie  de  sa  Majesty,  et  pour  les  directions  que  leurs  seigneuries  poarront  jager 
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copy  of  a  report  of  the  collector  of  thi^  revenue  at  NewbaveD,  relative  to  the  clear- 
ance of  the  vessel  Alar,  having  on  hoard  a  number  of  sailors  and  munitions  of  war, 
ostensibly  for  Aldemey  and  Saint  Malo,  hut  suspected  by  the  collector  to  he  intended 
for  transfer  to  some  other  vessel  belonging  to  one  of  the  belligerents  in  America;  and 
I  am  to  state  that  the  board  having  conferred  with  their  solicitor  on  the  subject,  that 
officer  is  of  opinion  that  there  is  no  evidence  to  call  for  any  interference  on  the  part 
of  the  Crown.  ' 

It  thus  appears  very  clearly  that  whatever  may  have  beeu  the  opin- 
ions of  the  law  expressed  in  this  letter,  the  fact  is  certain  that  at  that 
date  none  of  the  officers  Of  the  government  had  received  any  informa- 
tion of  the  direction  to  which  it  could  truly  look  for  the  destination  of 
these  vessels.  The  whole  operation  had  been  conducted,  it  must  be 
admitted,  with  great  skill  and  address.  Xobody  had  ever  guessed  at 
the  result  down  to  the  time  in  which  it  was  in  process  of  execution  within 
the  jurisdiction  of  another  power. 

Meanwhile,  let  us  now  turn  our  attention  to  the  position  in  which  the 
representatives  and  agents  of  the  United  States,  the  party  the  most 
deeply  interested  in  preventing  this  undertaking  if  possible,  were  occu- 
pying. 

This  may  most  readily  be  gathered  from  the  testimony  of  the  most 
vigilant  officer  they  had  in  that  kingdom,  a  man  who  spared  no  pains 
and  no  expense  to  secure  all  the  information  that  could  be  had,  not 
simply  within  his  own  district,  but  everywhere  in  the  kingdom  where 
sea-going  vessels  were  in  process  of  construction  outside  of  the  capital. 

On  the  3d  of  April  Mr.  Dudley  writes  the  following  letter  to  Mr. 
Seward  at  Washington : 

Mr.  Underwood,  our  consul  at  Glasgow,  has  no  doubt  informed  you  about  the  steamer 
now  caUed  the  Japan,  formerly  the  Virginia,  which  is  about  to  clear  from  that  port  to 
the  East  Indies.  Some  seventy  or  eighty  men,  twice  the  number  that  would  be  re- 
quired for  any  legitimate  voyage,  were  shipped  at  Liverpool  for  this  vessel,  and  sent 
to  Greenock  on  Monday  evening.  They  are  shipped  for  a  voyage  of  three  years.  My 
belief  is  that  she  belongs  to  the  confederates,  and  is  to  be  oonveited  into  a  privateer ; 
quit«  likely  to  cruise  in  the  East  Indies,  as  Mr.  Young,  the  paymaster  of  the  Alabama 


conv<)nable  de  donner  a  ce  sujet^  copie  d'un  rapport  du  collecteur  des  douanes  &  New 
Haven  relatif  aux  papiers  du  vaisseau  Alar,  ayant  h  bord  une  Quantity  de  matelots  et 
de  munitions  de  guerre,  osteusiblement  punr  Alderney  et  St. -Malo,  mais  soup^onn^s 
par  le  collecteur  comme  devant  6tre  transbord^s  sur  quelque  autre  vaisseau  appar- 
t^nant  h  Tun  des  belligdrants  qu  Amdrique ;  et  je  dois  dire  que  le  hoard  ayant  coufdrd 
avec  leur  solliciteur  sur  ce  sqjet,  cet  omcier  est  d'avis  qu'il  n'y  a  pas  de  preuves  qui 
exigent  une  intervention  de  la  part  de  la  couronne.'' 

if  paralt  ainsi  trfes-clairement  que,  quelles  qn'aient  pu  Htq  les  opinions  de  la  loi  ex- 
primdes  dans  cette  lettre,  le  fait  est  certain  qn\\  cette  date  aucun  des  officiers  du  gou- 
vernement  n'avait  re^u  de  reseignements  sur  la  direction  oti  il  devait  regarder  pour 
tronver  ces  vaisseau x.  Toute  I'opdration  avait  duS  condiiite,  il  faut  I'admettre,  avec 
grande  habilitd  et  adresse.  Personne  n'avait  mAme  devind  le  rdsultat,  Jusqu'au  mo- 
ment oil  il  dtait  en  voie  d'exdcution  dans  la  juridiction  d'une  autre  puissance. 

Maintenant.  toumons  notre  attention  vers  la  position  qii'occupaient  les  repnSsentants 
et  les  agents  des  £tats-Unis,  la  partie  la  plus  intdressde  ^  emp6cher  cette  entreprise,  si 
possible. 

On  pent  s*eu  faire  une  id^e  plusfacilement  par  le  tdmoignage  de  Tofficer  le  plus  vigilant 
quMls  eusseut  dans  ce  royaume,  homme  qui  n'dpargnait  ni  peine  ni  argent  pour  se  pro- 
curer tons  les  renseignements  que  Ton  pouvait  avoir,  non-seulemeut  dans  son  propre 
district,  mais  partout  dans  le  royaume  oh  des  vaisseaux  destinies  h  la  haute  mer  etaient 
en  vole  de  construction,  hors  de  la  capitale. 

Le  3  avril,  M.  Dudley  dcrit  la  lettre  suivante  ^  M.  Seward,  h  Washington : 

"  M.  Underwood,  notre  consul  ^  Glasgow,  vous  a  sans  doute  dcrit  au  sojet  du  steamer 
appel6  maintenant  le  Japan,  auparavant  le  Virginia,  qui  est  sur  le  point  de  s'acquitter 
de  ce  porte  pour  les  lodes  orien tales.  Environ  soixante-dix  oh  quatre-vingts  hommes, 
deux  lois  le  nombre  ndcessaire  pour  un  voyage  legitime,  out  6\4  enrdlds  a  Liverpool 
pour  ce  vaisseau  et  envoyds  h  Greenock  lundi  soir.  lis  sont  engages  pour  un  voyage  de 
crois  ans.  Ma  conviction  est  qu^l  appartient  aux  confdddrds.  et  qu'il  doit  6tre  convert! 
en  corsaire,  trds-probablement  pour  croiser  dans  les  Indes  orientales,  comme  M.  Toung, 
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tells  me  it  has  always  been  a  favorite  idea  of  Mr.  Mallory,  the  secretary^  of  the  coafed- 
erate  navy^  to  send  a  privateer  in  those  waters.  I  sent  a  man  from  here  to  Glasgow  to 
accompany  these  men,  to  endeavor  to  And  out  the  destination  of  the  vessel,  &c.  He 
has  not  been  successful  as  yet  in  his  efforts.  He  has  been  on  board,  and  writes  that 
she  has  no  armament,  and  he  is  still  there  watching  her,  dr.c. 

At  the  date  of  this  letter  the  Japan  Avas  actually  gone  to  sea ;  and  the 
vigilant  consul  had  not  even  then  obtained  any  testimony  whatever 
upon  which  to  establish  the  truth  of  his  very  just  conclusion  as  to  the 
purpose,  though  not  just  as  to  the  destination  of  the  vessel. 

Let  me  now  observe  what  the  case  was  with  Mr.  Adams,  the  minister 
of  the  United  States  at  London.  It  appears,  by  a  letter  of  his  ad- 
dressed to  Mr.  Seward  on  the  9lh  of  April,  that  "he  had  been  long  in 
the  possession  of  information  about  the  construction  and  outfit  of  this 
vessel  on  the  Clyde;"  and  upon  this  part  of  the  paragraph  of  his  letter, 
singularly  enough,  I  perceive  in  the  counter  case  presented  to  us  on  the 
part  of  Her  Majesty's  government,  an  attempt  made  to  throw  upon  him 
the  responsibility  for  the  escape  of  the  vessel.    The  language  is  this : 

**  If  recourse  had  been  had  t6  the  navy,  it  is  probable,"  the  arbitrators  are  told, 
"  that  the  complaints  of  the  United  States  miffht  not  have  been  necessary.  They 
might  not  have  been  necessary  if  Mr.  Adams  had  communicated  in  good  time  such  in- 
formation as  he  possessed,  instead  of  keeping  it  undisclosed  until  six  days  after  the 
sailing  of  the  Georgia,  and  more  than  three  days  after  the  departure  of  tlie  Alar,  and 
if  that  iuformation  had  intended  to  form  an  actual  or  contemplated  violation  of  the 
law." 

Now,  it  should  be  observed  that  this  passage  begins  by  assuming  that 
the  information  to  which  Mr.  Adams  alludes  in  his  letter  of  the  9th  of 
Apnl,  as  having  long  been  in  his  possession,  was  the  same  which  he 
communicated  to  Earl  Russell  in  his  note  addressed  to  him  on  the  8th. 
If  such  had  really  been  the  case,  the  insinuation  might  have  appeared 
with  some  shadow  of  justice.  But  if  the  context  of  the  passage  quoted 
had  been  given  entire,  it  would  show  that  at  the  period  to  which  he  re- 
ferred, "nothing  had  ever  been  furnished  him  of  a  nature  to  base  pro- 
ceedings upon;"  whereas,  on  the  reception  of  what  appeared  more 


le  maitre  payeur  de  TAlabama  me  dit  que  y^  atoi^ours '6t45  une  idee  favorite  de  M.  Mal- 
lory,  le  secretaire  de  la  marine  conf6d^r<$e,  d^envoyer  un  corsaire  dans  ces  eaux.  J'ai 
envoviS  un  homme  dMci  k  Glasgow  pour  les  accompagner,  pour  essayer  de  d«Scouvrir  la 
destination  de  ce  vaisseau.  Jusqu'ici  il  n'a  pas  r^ussi  dans  ses  efforts.  II  a  6t6  k  bord, 
et  il  ^crit  que  le  vaisseau  n^a  point  d'armement,  et  qu'il  le  surveille  toujours,''  etc. 

A  la  date  de  cette  lettre,  le  Japan  avait  pris  la  mer,  et  le  vigilant  consul  n^avatt, 
m^me  alors,  obtenn  aucun  renseignement  quelconque  sur  lequel  ^tablir  la  v^rit^  de  sa 
conclusion  tr5s-juste  quant  au  but,  quoique  erronn^e  quant  ^  la  destination,  dn  vaisseau. 

Permettez-moi  de  faire  observer  maintenant  la  position  de  M.  Adams,  ministre  des 
fitats-Unis  k  Londres.  II  semble  par  une  lettre  qu'il  adressa  k  M.  Seward  le  9  avril, 
**  quMl  avait  ^t^  longtemps  en  possession  de  renseignements  sur  la  construction  et  sor 
les  pr^paratifs  de  ce  vaisseau  dans  la  Clyde,''  et  quant  k  cette  partie  du  paragraphe 
de  sa  lette,  Je  remarqne  assez  singuli^rement,  dans  le  "  Counter-case,''  qui  nous  est 
prison t<5  de  la  part  clu  gouvemement  de  sa  Miyest^,  une  tentative  faite  pour  rtijeter 
sur  lui  la  responsabilit^  de  I'^vasion  dn  vaisseau.  Voici  les  termes : 

"  Si  on  avait  eu  reoours  k  la  marine,  il  est  probable,"  c'est  oe  qu'on  assure  aux  arbi- 
tres,  "  que  les  £tat8-Unis  n'auraient  pas  eu  de  plaintes  k  adresser  relativement  k  c*^ 
vaisseau.  lis  n'en  anraient  pas  eu,  si  M.  Adams  avait  communique  en  temps  utile  les 
renseignements  qu'il  pouvait  poss^der,  au  lieu  des  les  garder  pour  lui,  jusqu'i^  six  jours 
apr^  le  ddpart  du  Georgia,  plus  de  trois  jours  apr^  celui  de  PAlar,  et  si  ces  renseigne- 
ments eussent  ete  de  nature  k  prouver  une  violation  actuelle  on  projeuSe  de  la  loi." 

Maintenant,  11  faut  remarquer  que  ce  passage  commence  par  poser  que  les  renseigne- 
ments, auxquels  M.  Adams  fait  allusion  dans  sa  lettre  du  9  avril  comme  ayant  6t6 
longtemps  en  possession,  dtaieut  les  m^raes  qu'il  avait  communiques  au  Comte  Russell 
dans  la  note  qu'il  lui  avait  adressde  le  8.  Si  tel  avait  6t6  reellement  le  cas,  I'insinuation 
aurait  pu  avoir  quelque  ombre  de  justice,  mais  si  le  contexte  du  passage  transcrit  avait 
ete  donnd  enti^rement,  on  verrait  qu'au  moment  auquel  il  reuvoie,  '*  iln'avait  re^u  en- 
core rien  qui  fttt  de  nature  k  servir  de  base  k  des  poursuites,"  tandis  qu'^  la  reception  plus 
tard  de  ce  qui  lui  parut  une  preuve  plus  nette  de  faits  qui  se  passaient  Justement  alors 
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distinct  evidence  of  facts  just  then  taking  place,  he  lost  not  a  moment  in 
submitting  them  to  the  consideration  of  Her  Majesty's  government,  in 
his  note  to  Earl  Russell  of  the  8th  of  April.  For  the  rest,  it  is  probable 
Mr.  Adams  had  had  too  long  an  experience  of  the  result  attending  the 
transmission  of  insufficient  evidence  to  be  particularly  desirous  of  draw- 
ing upon  himself  the  customary  replies.  If  Her  Majesty's  government 
is  to  be  justified  at  all  in  the  course  of  the  transactions  now  under  con- 
sideration, it  must  be  done  by  assuming  the  entire  responsibility  for  her 
action,  or  failure  to  act,  rather  than  by  attempting  to  share  it  with  other 
parties,  in  whom  it  could  not  possibly  suspect  any  motive  for  indiffer- 
ence or  neglect. 

It  thus  appears  that  it  was  not  until  the  eighth  of  April,  that  is,  six 
days  after  the  escape  of  the  Japan,  and  three  days  after  the  evasion  of  the 
Alar,  that  Mr.  Adams  appears  to  have  had  within  his  control  the  requi- 
site means  for  making  a  remonstrance.  He  then  addressed  to  Earl  Rus- 
sell the  following  note: 

From  infoniiation  received  at  ibis  leeatioD,  -which  appears  entitled  to  credit,  i 
am  compelled  to  the  painful  conclusion  that  a  steam- vessel  has  just  departed  from  the 
Clyde  with  the  intent  to  depredate  on  the  commerce  of  the  people  of  the  United  States. 
She  passed  there  under  the  name  of  the  Japan,  but  is  since  believed  to  have  assumed 
the  name  of  the  Virginia.  Her  immediate  destination  is  the  island  of  Aldemey,  where  it 
is  supposed  she  may  yet  be  at  this  moment. 

A  small  steamer  called  the  Alar,  belonging  to  Newhaven,  and  commanded  by  Henry 
P.  Maples,  has  been  loaded  with  a  supply  of  guns,  shells,  shot,  powder,  &c.,  intended 
for  the  equipment  of  the  Virginia,  and  is  either  on  the  way  or  has  arrived  there.  It  is 
further  alleged  that  a  considerable  number  of  British  subjects  have  been  enlisted  at 
Liverpool  and  sent  to  serve  on  board  this  cruiser. 

Should  it  yet  be  in  the  power  of  Her  Majesty^s  government  to  institute  some  inquiry 
into  the  nature  of  these  proceedings  in  season  to  establish  their  character  if  innocent, 
or  to  put  a  stop  to  tbem  if  criminal,  I  feel  sure  that  it  would  be  removing  a  heavy 
burden  of  anxiety  from  the  minds  of  my  countrymen  in  the  United  States. 

The  diflBculty  of  the  situation  in  writing  so  long  after  the  ex- 
ecution of  the  chief  portions  of  the  operation  objected  to  is  here  frankly 

i1  ne  perdit  pas  un  moment  ])onr  les  soumettre  ^  I'examen  du  gouvemement  de  sa 
Majesty,  dans  sa  note  an  Comte  Russell  le  tt  avril.  Au  reste  il  est  probable  que  M. 
Adams  avait  eu  une  troplongue  experience  du  nSsultat  qui  atlendait  la  communication 
de  preuves  insnffisantes,  pour  ^tre  particnliferement  d^ireux  de  s'attirer  les  rdponsea 
ordinaires.  Si  enfin  le  gouvemement  de  sa  M^est^  doit  ^tre  justifi^  dans  le  cours  des 
transactions  qui  sont  maintenant  sou  raises  ^  notre  oxamen,  il  faut  que  ce  soit  en  assu- 
mant  la  responsabilit^  euti^re  de  sa  conduite  on  de  sa  negligence  h  agir,  pluti^t  qu'en 
essayant  de  la  part-ager  avec  d'antres  parties  chez  lesquelles  on  ne  pent  suspecter 
aucnn  motif  d^indifif6rence  on  de  negligence. 

1\  semble  ainsi  que  ce  ne  fut  que  le  8  avril — c*est-i^-dire,  six  jours  apr^  I'evasion  du 
Japan,  et  trois  jours  apr^s  celle  de  TAlar — que  M.  Adams  paralt  avoir  eu  ji  sa  disposition 
les  moyens  necessaires  pour  faire  une  remontrance.  II  adressa  alors  au  Comte  Russell 
la  note  suivante : 

"  lyapr^  des  renseignonlents  re^ns  41a  legation  qui  semblent  mdriter  tout«  croyance, 
le  suis  amene  ti  la  conclusion  p^uible  qu'un  steamer  vient  de  sortJr  de  la  Clyde  avec 
rintention  de  commettre  des  depredations  contre  le  commerce  des  iStats-Unis.  H  por- 
tait  ici  le  nom  du  Japan,  mais  on  croit,  d^s  lors,  quHl  apris  le  nom  de  Virginia.  Sa  de- 
stination immediate  est  Tile  d'Alderney,  oti  Ton  suppose  quUl  pent  dtre  encore  dans  ce 
moment. 

"  Un  petit  steamer  nomme  TAlar,  de  New  Haven,  et  commande  par  Henry  P.  Maples, 
a  ete  charge  d'une  grande  provision  de  canons,  d'obns,  de  boutets,  de  poudre,  etc., 
destines  4 T'equipement  du  Virginia,  et  il  est  en  route  pour  s'y  rendre  ou  il  y  est  arrive. 
On  all^gue  en  outre  qu'un  nombro  considerable  de  sujets  anglais  out  ete  enr6ies  4  Li- 
verpool et  envoyes  pour  servir  h  bord  de  ce  croiseur. 

"  8*il  etait  encore  au  pouvoir  du  gouvemement  de  sa  Mfgeste  de  faire  une  enqu6te  sur 
la  nature  de  ces  transactions,  h  temps  pour  etablir  leur  caract^resi  ellessont  innocentes,. 
ou  pour  les empdcher  si  ellea  sont  criminelles,  je  suis  certain  que  ce  serait  6ter  un  pesant 
faraeau  d'anxiete  de  Pesprit  de  mes  corapatriotes  aux  fitats-Unis." 

On  reconnalt  francbement  oombien  il  est  difficile  d'ecrire  si  longtemps  apr^  Texecn- 
tion  des  faits  principaux  de  ^operation  dont  il  s'agit.    Rien  de  co  qui  ^t  lit  connu 
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conceded.  Everything  known  thus  far  gave  no  clear  indication  toward 
the  unknown,  and  the  only  important  affirmation  of  fact  made  in  the 
letter  turned  out  not  to  be  correct. 

On  the  same  day  this  letter  was  written  and  sent,  Earl  Russell  made 
his  reply.  After  repeating  the  substance  of  the  complaint,  it  proceeds 
as  follows: 

I  have  to  state  to  you  that  copies  of  your  letter  were  sent  without  loss  of  time  to  the 
home  departmeut  and  to  the  board  of  treasury,  with  a  request  that  an  immediate  inquiry 
might  be  made  into  the  circumstances  stated  in  it,  and  that  if  the  result  should  prove 
your  suspicions  to  be  well  founded,  the  most  effectual  measures  mi^ht  be  taken  which 
the  law  admits  of  for  defeating  any  such  attempts  to  fit  out  a  belligerent  vessel  from 
British  ports. 

It  is  due  to  the  government  of  Her  Majesty  to  add  that  all  it  could  do 
under  the  peculiar  circumstances  it  tried  to  do.  Mr.  Adams  had  pointed 
out  the  island  of  Alderney  as  the  destination  for  the  meeting  of  the 
Japan  and  the  Altar.  This  had  been  to  a  certain  extent  confirmed  by 
the  report  of  the  collector  of  customs  at  Newhaven,  the  only  correct  in- 
formation which  seems  to  have  been  at  first  obtained.  Alderney  and  St, 
Malo  was  the  destination  specified  in  the  ship's  papers. 

Misled  by  this  information,  Lord  Russell  took  a  step  extraordinary, 
and  thus  far  exceptional,  in  the  prosecution  of  preventive  measures. 
He  caused  a  ship  of  war  to  be  ordered  from  Guernsey  to  Alderney  with 
a  view  to  prevent  any  attempt  that  might  be  made  to  execute  the  pro- 
ject of  armament  within  that  British  jurisdiction.  Unfortunately  the 
practical  consequence  of  having  been  put  on  this  false  scent  was  to  fur- 
nish the  time  lost  there  as  a  means  of  more  completely  carrying  into 
effect  the  projected  scheme  elsewhere.  Even  had  Her  Majesty's  gov- 
ernment attempted  to  go  further,  it  could  have  been  no  use.  The  object 
had  been  completely  gained  within  the  jurisdiction  of  another  sov- 
ereignty— the  empire  of  France. 

In  the  case  presented  on  the  part  of  the  United  States  it  is  urged 
that  Her  Majesty's  government  might  have  gone  so  far  as  to  seize  the 
vessel  within  the  French  jurisdiction,  and  the  case  of  theTerceira  expe- 

jusqu'alors  ne  fournissait  une  indication  claire  ^  regard  de  Tinconuu.  Eb  la  seule 
affirmation  importante  faitedans  cette  lettre  se  trouvait  n'^tre  pas  exacte. 

Le  mdme  jour  oil  cette  lettre  fut  ^rite  et  envoyde  le  Comte  Kussell  r^pondit.  Apres 
avoir  rdp<5te  la  substance  de  la  plain te,  il  continue  comme  suit : 

"  J'ai  k  vous  exposer  que  des  copies  de  votre  lettre  ont  4t6  envoydes  sans  perdre  do 
temps  au  d^partement  de  Tiut^rieur  et  au  couseil  de  la  tr^sorerie,  avec  pri^re  qu*uue 
enqu^te  immediate  fdt  faite  dans  les  circonstances  qui  y  sent  indiqu^es,  et  que,  si  le 
r^sultat  prouvait  que  vos  soup^ons  sent  bien  fond^i,  les  mesures  les  plus  efficaces  que 
la  loi  autorise  fussent  prises  pour  emp^cher  toute  tentative  d'^quiper  un  vaisseau  bel- 
liir^raut  pour  sortir  des  ports  anglais/^ 

"11  convient  d^ajouter  en  faveur  du  gouvernement  de  sa  Migest^  que  tout  ce  qu41 
pouvait  faire  dans  ces  circonstances  particuli^res,  il  a  essay^  de  le  faire.  M.  Adams 
avait  indiqu6  Pile  d' Alderney  comme  le  lieu  oil  le  Japan  et  TAIar  devaient  se  rencontrer. 
Oeci  avait  ^t^  confirm^,  jusqu't^  un  certain  point,  par  le  rapport  du  collecteur  des 
douanes  de  New  Haven,  le  seul  renseignemeut  exact  qui  semble  avoir  ^t^  obtenu 
d'abord.  Alderney  et  St.-^lalo  6taient  la  destination  sp^cifi^  dans  les  papiers  du  vais* 
scan. 

Induit  en  erreur  par  ce  renseignemeut,  Lord  RusseU  fit  une  d-marche  extraordinaire, 
et  jusqu'ici  exceptiounelle,  dans  la  poursuite  des  mesures  preventives.  II  fit  qu'ua 
vaisseau  fdt  envoy^  de  Guemesy  h  Alderney,  en  vue  d'empdcher  toute  tentative  qui 
aurait  pu  ^tre  faite  d'ex^cuter  le  projet  d'armement  dans  la  Juridiction  anglaise.  Mal- 
henrensement  la  consequence  pratique  d'avoir  6t6  mis  sur  cette  fausse  piste  nit  de  donner 
le  temps  qui  y  avait  6t6  perdu  pour  efiectuer  plus  compietement  auleurs  le  plan  i>ro« 
jete.  M6me  si  le  gouvernement  de  sa  Majesty  avait  essay^  dialler  plus  loin,  cela  n'aurait 
servi  k  rien.  Le  but  avait  6t6  enti^rement  atteiut  dans  la  juridiction  d'une  autre  puis* 
sance  souveraine,  Tempire  des  Fran^ais. 

Dans  Texpose  presents  de  la  part  des  fitats-Unis,  on  avance  que  le  gouvernement  de 
sa  Majeste'  aurait  pu  aUer  jnsqu^ii  saisir  les  vaisseaux  dans  la  juridiction  franfaise,  et  le 
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(lition  is  cited  as  a  precedent.  But  it  seems  to  me  that  the  Government 
of  the  United  States  would  scarcely  be  ready  to  concede  the  right  of  a 
foreign  power  to  settle  questions  of  justice  within  its  jurisdiction  with- 
out its  knowledge  or  consent. 

It  may  be  urged  that  the  opinions  of  the  officers  of  customs  that  do 
violation  of  law  had  been  committed  in  the  expedition  of  the  Alar,  was 
equivalent  to  a  neglect  of  due  diligence. 

Upon  which  it  may  be  remarked,  that  whether  right  or  wrong  at  the 
date  it  was  given,  and  with  the  information  then  in  possession  of  the 
government,  there  is  no  reasonable  probability  that  the  Alar  could 
have  been  seized  excepting  perhaps  in  the  waters  of  France. 

On  the  15th  of  April,  Mr.  Adams  addressed  a  note  to  Earl  Russell 
covering  certain  papers  which  went  to  prove  the  manner  in  which  men 
had  been  enlisted  in  violation  of  the  laws  of  the  kingdom  by  parties  in 
Liverpool  in  co-operation  with  the  insurgent  agents. 

In  consequence  of  these  and  other  papers  which  followed  them.  Her 
Majesty's  government  were  enabled  to  take  the  requisite  steps  to  bring 
the  chief  offender  at  Liverpool  into  the  courts  of  justice.  The  reports 
of  the  trials  carried  on  in  the  court  over  which  our  distinguished  col- 
league presides,  are  among  the  papers  before  us,  and  they  satisfy  my 
mind  entirely  in  regard  to  the  justice  and  impartiality  with  which  the 
proceedings  were  conducted.  The  parties  were  all  convicted,  and 
though  the  penalties  inflicted  were  much  too  light,  they  appear  to  have 
been  thought  sufficient  to  establish  the  efficiency  of  the  law. 

It  was  in  connection  with  such  proceedings  as  these  that  Mr.  Dudley, 
in  one  of  his  letters  to  Mr.  Seward,  wrote  that  "  the  prosecution  of  these 
I)arties,  if  conducted  vigorously  with  the  view  of  convicting  them,  will 
do  more  to  brea^  up  these  expeditions  and  fitting  out  of  vessels  in  this 
country  than  anything  else." 

Upon  a  careful  review  of  these  facts  as  they  appear  lofore  me,  I  can- 
not perceive  that  Her  Majesty's  government  has  made  itself  in  any  way 

cas  de  I'exp^dition  de  Terreire  est  cit6  comrae  nu  pr<^o^dent.  Mais  il  me  semble  que  le 
G<JHiverueraent  des  ^tats-Uuis  ne  Horait  gufere  disposed  a  recannaltru  le  droit  d'une  puis- 
Hance  ^trangore  h  r<?«^ler  des  questions  de  justice  daus  sa  juridictiou  sans  sa  couaais- 
sance  ni  son  consentement. 

On  peut  avancer  que  I'avis  des  officiers  des  douanes,  qu'il  n*y  avaifc  en  aucuno  vio- 
lation de  la  loi  daus  Texpi^dition  de  TAlar,  dquivalait  k  uue  negligence  "  d«i  dues  dil- 
igences." 

A  quoi  on  peut  faire  reraarqner,  qu'i  tort  on  ;\  droit,  A,  la  date  oil  il  fut  donn^et  avec 
les  renseignements  qui  <Staieut  alors  en  possession  du  gouvernement,  il  n'y  a  nulle 
probability  raisonuable  que  I'Alar  eflt  pu  6fcre  saisi,  si  ce  u'est  peut-6tre  daus  lea  eaux 
de  la  France. 

Le  ir»  avril,  M.  Adams  adressa  an  Comte  Russell  une  note  renfermant  certains  docu- 
ments qui  tendaient  li  prouver  comment  des  hommes  avaient  6t4  enrAlds  en  violation 
des  lois  du  royaume  par  des  personnes  de  Liverpool  en  coop<5ratiou  avec  les  agents 
in.Nurgifs. 

En  consi^qnence  de  ces  documents  et  d^autres  qui  les  suivirent,  le  gouvernement  de 
sa  Majest<S  cfait  mis  }\mAme  de  prendre  des  mesures  n<5cessairo8  pour  livrer  les  princi- 
panx  conpables  de  Liverpool  h  la  justice.  Les  comptos-rendus  des  proces  jug6s  devant 
la  cour  que  preside  uotre  coll^gue  distingu<5  se  trouvent  paruii  les  documents  places 
devant  nous,  et  ils  satisfont  euti^rement  mou  esprit  sous  le  rapport  <le  la  justice  et  de 
I'impartialit^  avec  le^quelles  ces  affaires  fureut  conduites.  Les  parties  furent  toutes 
condamn6e8,  et  qnoique  les  peines  inliig^es  fussent  beaucoup  trop  lc;;ero8,elles  semblent 
avoir  <St<5  jug<?es  suffisantes  pour  <5tablir  I'efficacit^  de  la  loi.  C'est  a  propos  de  proc6d6s 
tels  que  ceux-ci  que  M.  Dudley,  dans  une  de  ses  lettres  ii  M.  Seward,  <5crivait  ces  mots: 
**La  i>our8uite  de  ces  personnes,  si  elle  est  mende  vigoureusement  en  vue  de  les  con- 
damner,  fera  plus  que  toute  autre  chose  pour  faire  avorter  ces  expeditions  et  I'dqaipe- 
mebt  de  vaitiseaux  dans  ce  pays." 

Dans  une  revue  soigneuse  de  ces  faits,  tels  quails  apparaissent  devant  moi,  je  ne  puis 
troQver  que  le  gouvernement  de  sa  Majesld  se  soit  rendu  responsable  en  aucunb  mani^re 
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liable  for  the  failure  to  use  diligence  in  this  case,  nnder  the  first  rule 
prescribed  in  the  treaty  of  Washington. 

The  Japan  had  now  changed  her  name  and  become  the  Georgia.  The 
fraud  had  been  most  successfully  perpetrated.  An  insurgent  officer,  by 
the  name  of  Maury,  had  taken  the  command  of  her,  and  the  next  thing 
we  learn  is  of  her  depredations  on  the  commerce  of  the  United  States* 

It  is  not  essential  to  the  present  purpose  to  go  into  any  details  of  her 
cruise  outside  of  the  i)ossible  limits  of  liability  on  the  part  of  Her  Maj- 
esty's government. 

In  a  report  made  by  Hear- Admiral  Sir  Baldwin  Walker  to  the  secre- 
tary of  the  admiralty,  dated  19th  August,  1863^  appears  the  following 
paragraph : 

On  the  16th  instant,  the  Confederate  States  steamer  Qeorgia>  Commander  Maury^ 
anchored  in  this  (Simon's)  bay.    She  requires  coals,  provisions,  and  calking. 

In  a  letter  addressed  by  the  governor  at  Cape  Town  to  the  duke  of 
Newcastle,  bearing  the  same  date,  is  the  following  paragraph : 

On  the  16th  aj:  noon,  the  Georgia,  another  confederate  war-steamer,  arrived  at 
Simon's  Bay  in  need  of  repairs,  and  is  still  there. 

It  may  perhaps  be  my  fault,  but  after  a  careful  search  I  have  bcei> 
unable  to  discover  any  official  report  other  than  these  as  to  the  arrival^ 
the  time  of  stay,  and  the  treatment  of  the  Georgia  during  this  visit. 
Inasmuch  as  this  event  was  cotemporaneous  with  the  arrival  of  the 
Alabama  and  her  tender  the  Tuscaloosa,  both  of  which  were  engross- 
ing the  attention  of  the  authorities  of  the  place,  it  is  possible  that  the 
customary  detailed  report  in  regard  to  her  may  have  t^en  omitted. 

The  fact  is  at  any  rate  certain  that,  notwithstanding  heir  fraudulent 
escape  in  defiance  of  the  laws  of  Great  Britain,  this  vessel  was  duly 
recognized  at  Capetown  as  a  legitimate  vessel  belonging  to  a  recognized 
belligerent. 

In  the  cases  of  the  Florida  and  of  the  Alabama  I  have  already  ex- 
pressed my  deep  regret  that  this  mode  of  proceeding  should  have  been 


de  negligence  h  exercer  diligence,  dans  ce  cas,  selon  la  premi(^re  r<>gle  prescrite  par  le 
traitede  Washington. 

Le  Japan  avait  ohang^  de  nom  et  ^tait  devenu  le  Georgia.  La  frande  avait  6t6  ac- 
oomplie  avec  le  plus  grand  succ^.  Un  officier  iusurg^,  du  nom  de  Maury,  en  avait- 
pris  le  commandement,  et  la  premiere  chose  que  nous  en  apprenons,  oe  sont  ses  ddpr^* 
dations  sur  le  commerce  des  ^tats-Unis. 

U  n'est  pas  essontiel  pour  le  but  present  d'entrer  dans  les  details  de  sa  croisiere  en 
dehors  des  limltes  possibles  de  la  responsabilit^  de  la  part  du  gouvernement  de  sa 
M^jeste. 

JJans  un  rapport  fait  par  le  vice-amiral,  Sir  Baldwin  Walker,  au  secretaire  de  Tami- 
raute,  date  du  19  aotit  1863,  se  trouve  le  paragraphe  suivant : 

**  Le  16  courant,  le  steamer  des  etats-conf^er<Ss,  le  Qeorgia,  commandant  Maury,  a 
jete  I'ancre  dans  cette  bale,  (Simon's  Bay.)  11  demande  du  charbon,  des  provisions  et 
de  pouvoir  6tre  calfate." 

Dans  une  lettre  adress^e  par  le  gouvemeur  de  Cape  Town  au  due  de  Newcastle^ 
portant  la  mSme  date,  se  trouve  le  paragraphe  suivant : 

*'  Le  16,  ^  midi,  le  Georgia,  autre  vaisseau  de  guerre  confeddrd,  est  arrive  i^  Simon's 
Bay,  ayant  besoin  de  reparations,  et  il  est  encore  ici." 

C'est  pout-6tre  ma  iaiite,  mais  apr^  une  recherche  soigueuse  je  n*ai  pu  decouvrir 
auoun  autre  rapport  odiciel  britannique  que  ceux-ci  sur  Parrivee,  le  temps  de  sejour  et 
le  traitement  du  Georgia  pendant  cette  visite.  £n  tant  que  ce  fait  se  passait  en  mSme 
temps  que  Tarrivee  de  FAlabama  et  de  son  tender^  le  Tuscaloosa,  qui  tons  deux  absor- 
b^rent  rattention  des  autorites  de  I'eudroit,  il  est  possible  que  le  rapport  detailie 
aocoutume  ait  pu  ^tre  omis  ^  son  egard. 

Le  fait  est  en  tout  cas  certain  que  malgre  son  evasion  fraudulense,  en  depit  des  lois 
de  la  Grande-Bretagne.  ce  vaisseau  fut  diiment  reconnu  h,  Cape  To«en  comme  vaisseau 
legitime  appartenaiit  k  un  belligerant  reconnu. 

Oans  les  cas  du  Florida  et  de  PAiabama,  j'ai  dej^  exprime  mon  profond  regret  que 
ette  ligne  de  conduite  edt  6t6  adoptee  h  regard  de  vaisseaux  qui  s'etaient  reodus- 
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adopted  in  regard  to  vessels  which  had  been  guilty  of  a  flagrant  viola- 
tion of  the  laws  of  the  kingdom.  The  right  to  exclude  them  is  dis- 
tinctly recognized  by  Sir  Boundell  Palmer  in  a  speech  made  by  him  in 
Ohe  House  of  Commons  on  the  13th  of  May,  1864,^  while  he  assigned  as 
a  chief  reason  for  not  exercising  it  the  danger  that  such  a  decision 
might  have  an  effect  of  appearing  to  favor  too  strongly  one  side  in  tho 
contest.  The  fear  of  doing  a  thing  demanded  by  what  appears  to  be  a 
paramount  duty  of  upholding  the  majesty  of  their  laws  because  it 
might  possibly  appear  to  lean  too  much  against  one  party  and  in  favor 
of  the  other,  seems  to  have  been  the  guiding  motive  to  the  policy  actu- 
ally adopted.  But  the  question  immediately  arises  whether  that  party 
bad,  in  its  extraordinary  course  of  conduct  within  Her  Majesty's  do- 
minions, earned  any  right  to  such  consideration. 

Be  this  as  it  may,  Her  Majesty's  government  decided  otherwise,  and 
admitted  the  Georgia  into  the  port  of  Simon's  Bay,  where  she  appears 
to  have  remained  a  fortnight,  repairing  her  decks  and  receiving  sup- 
plies and  provisions  on  the  footing  of  a  recognized  belligerent.  It  has 
been  argued  that  in  thus  deciding,  Her  Majesty's  government  made 
itself  liable  under  the  second  rule,  as  permitting  one  of  its  ports  to  be 
made  a  base  of  operations  against  the  United  States  by  a  vessel  which 
had  issued  from  the  kingdom  in  defiance  of  its  laws  as  a  hostile  cruiser. 

I  have  given  to  this  view  of  the  matter  the  most  careful  considera- 
tion; but  I  regret  that  I  cannot  bring  myself  to  concur  in  it.  The  ves- 
sel escaped  from  the  kingdom  under  circumstances  which  have  already 
been  detailed  in  this  paper,  involving  no  neglect  or  failure  of  duty  on 
behalf  of  the  government.  If,  on  arriving  at  an  English  port  furnished 
with  a  regular  commission  as  a  vessel  of  a  recognized  belligerent,  Her 
Majesty's  government  determines  to  recognize  her  in  that  character, 
however  much  I  may  regret  it,  I  cannot  call  in  question  her  right  to  do 
so  on  her  responsibility  as  a  sovereign  power.  This  is  a  right  I  should 
not  consent  to  have  drawn  into  question  in  any  case  so  decided  by 

eoupables  d'ane  violation  fla^ante  des  lois  du  royaume.  Le  droit  de  les  exclare  est 
nettement  reconua  par  Sir  KouudeU  Palmer  dans  an  discours  qu'il  fit  k  la  Chambre 
des  commnnes  le  13  mai  1864,  tandis  c^u'il  indiqnaitcomme  an  motif  principal  pour  ne 
pas  I'exercer  le  danger  qu'une  d^ision  semblable  pftt  avoir  jwnr  eflfet  de  paraltre 
lavoriser  trop  fortement  nne  des  parties  en  Intte.  La  penr  de  faire  une  chose  exig<Se 
par  ce  qui  semble  ^tre  le  snpr^me  devoir  de  maintenir  la  majesty  de  ses  lois,  parco 
qn'elle  ponvait  paraltre  incliner  trop  centre  nne  des  parties  et  en  favour  de  Tautre, 
aemble  avoir  616  le  mobile  dirigeant  de  sa  conduite  enectivement  adopts,  ^ais  la 
question  s'^l^ve  immMiatement  de  savoir  si  ce  parti  avait  par  sa  ligue  de  conduite 
extraordinaire  dans  les  ^tats  de  sa  Majesty  m^rit^  aucnn  droit  k  une  semblable  con- 
sideration. Qnoi  qn'il  en  soit,  le  gonvemement  de  sa  M^jest^  d^cida  autrement  et 
admit  le  Georgia  dans  le  port  de  Simon's  Bay,  oti  il  semble  6tre  restd  nne  quinzaine, 
r^parant  ses  pouts  et  recevant  des  subsides  et  des  provisions  sur  le  pied  d'uu  bellig6- 
rant  reconnu. 

On  a  avanc^  qu'en  prenant  cette  decision  le  gonvemement  de  sa  MajestiS  s'^tait  rendu 
responsable,  d'apr^  la  seconde  r^gle,  en  permettant  qu'uu  de  ses  ports  fClt  employ^ 
eomroe  base  d'op^rations  contre  les  £tats-Unis  par  un  vaisseau  qui  ^tait  sorti  du 
royaume  en  bravant  ses  lois  comme  croisear  ennemi. 

J'ai  oonsacr^  Fexamen  le  plus  soigneux  k  cette  mani^re  d'envisager  la  question,  mais 
je  regrette  de  ne  x)ouvoir  m'y  rattacher.  Le  vaisseau  s'^bappa  du  royaume  dans  des 
eirconstances  (j^ui  out  ^t^  dlj^  d^ve]opp<Ses  dans  ce  m^nioire,  ne  reii^ermant  ni  n^ 
gligence  ni  omission  de  devoir  de  la  part  du  gonvemement.  Si,  k  son  arriv^e  dans  an 
port  anglais,  pourvu  d'uue,  commission  r^gnli^re  comme  vaisseau  d'un  bellig^rant 
reconnu,  le  gonvemement  de  sa  Majesty  d^cida  de  Ini  recounaltre  ce  caract^re,  quels 
que  pnissent  Hre  mes  regrets,  je  ne  puis  mettre  en  question  son  droit  d'cn  agir  ainsi 
sons  sa  responsabilit^  comme  puissance  souveraine.  Ceci  est  un  droit  que  je  ne  con- 
seotirais  pas  a  laisser  mettre  en  question  dans  aucun  des  cas  oh  les  £tats-Uuis  auraient 
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the  United  States.  It  appears  to  me  on  the  same  footing  with  the 
original  recognition  of  belligerency,  the  primal  cause  of  all  these  un- 
pleasant questions — a  step  which  I  always  regretted  to  have  been  taken, 
but  which  I  never  doubted  the  right  of  Her  Majesty's  government  to 
take  whenever  it  should  think  proper. 

The  Georgia,  after  leaving  Simon's  Bay,  had  but  a  short  career.  She 
proved  utterly  unsuitable  to  the  service  into  which  she  had  been  forced, 
and  finally  returned  to  Liverpool,  where  she  was  sold,  and  turned  into 
a  merchant-ship.  A  question  has  l^een  raised  as  to  the  course  of  Her 
Majesty's  government  in  permitting  this  to  be  done  within  her.  harbora. 
I  cannot  myself  perceive  the  importance  of  the  question,  provided  that 
she  recognized  the  right  of  the  belligerent  to  dispute  the  validity  of 
such  operations.  That  she  did  so  is  certain;  for  the  Georgia,  after  her 
transfer  into  private  hands,  was  taken  on  the  high  seas  by  the  United 
States  steamer  Niagara,  and  sent  to  America  as  a  prize,  to  be  disposed 
of  in  regular  course  of  law.  A  reclamation  attempted  by  the  owner,  in 
a  note  addressed  to  Earl  Eussell,  was  met  by  a  reply  decisive  of  the 
merits  of  the  case. 

In  view  of  all  the  facts  attending  this  case,  and  of  the  considerations 
attending  them,  I  am  brought  to  the  conclusion  that  it  does  not  show 
any  such  course  on  the  part  of  Her  Majesty's  government  as  will  suf- 
fice to  impose  any  responsibility  for  damages  under  the  terms  of  the 
three  rules  prescribed  by  the  treaty  of  Washington. 

YIIL— THE  SHENANDOAH. 

We  have  now  reached  the  last  vessel,  in  the  order  of  events,  which  is 
jflonandoah.  i)resented  to  this  tribunal  for  its  consideration. 

It  appears  clearly,  from  the  papers  before  us,  that  the  steadily  grow- 
ing energy  manifested  by  Her  Majesty's  government  in  preventing  the 
departure  of  vessels  obviously  intended  to  carry  on  war  had  not  been 
without  its  eflect  upon  the  parties  engaged  in  procuring  them.    The  seiz- 


d6citT<^  de  im^ino.  II  me  paralt  qu'il  en  est  de  iti^nie  de  la  premiere  rccounaissance  de 
belli;;«5raiiee,  la  caiiHe  premiero  do  tout^«  ces  questions  nialbeu reuses,  d<^marche  qne 
j'ai  toujours  regrdttd  qne  Ton  edt  prise,  raais  que  le  {^ouveruenient  de  sa  Majesty  avait 
lo  droit  de  prendre,  je  u'en  ai  jamais  dont^,  quund  il  le  jugeait  couvenable. 

Le  Georjria,  apW-s  avoir  quitt^  Simon's  Bay  n'«ftt  qu'uue  courte  carribre.  II  se 
moutra  tout  it  fiiit  impropre  au  service  qu'il  avait  6te  forcd  de  faire,  et  rovint  enfin  a 
Liverpool,  oil  il  fut  v<indu  et  transform^  eu  vaisseau  marcbaud.  On  a  80ttlev<5  une 
question  a  I'tSgard  de  la  conduite  du  gouvernemeut  de  sa  Majest<5,  en  permettaut  que 
oeci  ffit  fait  dans  ses  ports.  Je  ne  puis  comprendre  I'lmportance  de  la  question^ 
pourvu  qu'U  reconuCit  le  droit  du  belligdraut  de  contester  la  validity  d'op6rations 
semblables.  11  est  certain  qu'il  le  fit,  car  le  Georgia,  apres  son  transfer!  en  mains  par- 
ticuli^res,  fut  pris  en  baute  mer  par  le  steamer  des  Etat-s-Unis  le  Niagara,  et  onvoy<5 
en  Amdriqne  comme  prise  pour  en  disposer  sui van t  la  loi.  Une  reclamation  tent^e  par 
le  propridtaire  dans  une  note  adressde  au  Comte  Russell  regut  une  rdponse  qui  traucha 
la  question. 

En  con8id<5rant  tons  les  faits  qui  so  rapportent  h  ce  cas  et  tout  ce  qui  s^y  rattache,  jo 
Buis  amen6  5.  la  conclusion  qu'il  ne  tomoigno  paa  de  la  part  du  gouvernement  de  sa 
Majesty  d'une  conduite  qui  sutlise  pour  imposer  aucune  responsabilitd  en  dommages 
d'aprfes  los  termos  des  trois  regies  prescrites  par  le  trait<5  de  Wasbington. 


LE  SHENANDOAH. 


Nous  aommes  maiutenant  arrives  au  dernier  vaissean,  dans  Tordre  des  ^v^nementa, 
pr6sent^  h  I'examen  de  ce  tribunal. 

II  ressort  clairement  des  documents  places  devant  nous  que  I'dnergie  tonjonra 
oroissante  roanifest^e  par  le  gouvornoment  de  sa  Majesty,  pour  emp^cher  le  depart  de 
vaisseaux  ^videmment  destine  k  faire  la  guerre,  n'avait  pas  6t6  sans  efiet  Bur  lea  per- 
sonnes  qui  s'dtaient  engagdes  ^  les  fournir.    La  saisie  des  b^liers  k  vapeur  blinds 
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ure  of  the  irou  clad  steam  rams,  built  by  Messrs.  Laird,  seems  to  have  dis- 
pelled all  further  idea  of  attempting  open  operations  of  that  description. 

Efforts  were  now  directed  to  the  prosecution  of  schemes  that  would 
elude  observation.  In  the  execution  of  this  policy,  ^wift  vessels,  con- 
structed for  commercial  purposes,  were  looked  up.  And  when  found 
reasonably  adapted  for  conversion  into  privateers,  measures  were  taken 
to  procure  the  control  of  them  so  suddenly  as  to  effect  their  escape  from 
the  British  jurisdiction  before  any  means  of  prevention  could  be  put 
into  operation. 

A  skillful  combination  of  the  means  of  supplying  an  armament  and  a 
crew  at  some  pre-arranged  point  on  the  high  seas  far  beyond  the  Brit- 
ish jurisdiction,  in  a  vessel  so  quickly  and  secretly  pushed  out  of  a 
British  port  as  to  baffle  pursuit,  completed  the  adventure. 

This  plan  had  been  attended  with  complete  success  in  the  case  of  the 
Georgia.  It  was  now  resorted  to  with  a  few  variations  in  the  case  of 
the  Shenandoah. 

The  British  steamer  Sea-King  Had  been  built  for  a  merchant-vessel 
and  employed  in  the  China  trade,  during  which  period  she  had  gained 
much  reputation  for  her  speed  and  her  sailing  qualities.  In  the  year 
1804  she  appears  to  have  attracted  the  attention  of  the  insurgent  agents 
in  England,  and  they  proceeded  through  their  customary  British  affilia- 
tions to  get  her  into  their  hands.  On  the  20th  of  September  the 
purchase  and  transfer  were  effected  in  the  port  of  London.  A  per- 
son by  the  name  of  Wright,  a  British  subject,  appeared  as  the  owner. 
On  the  8th  of  October  this  vessel  cleared  from  that  port  in  the  usual 
way  for  Bombay,  without  exciting  observation.  The  crew  had  been 
hired  for  that  voyage. 

Simultaneously  with  this  movement,  a  screw-steamer,  called  the  Laurel, 
issued  from  the  port  of  Liverpool,  having  a  considerable  number  of 
passengers  on  board,  and  a  cargo  composed  of  an  armament  and  ammu- 
nition suitable  for  a  vessel  of  war.  Her  nominal  destination  was  Mata- 
moras,  via  Nassau. 


coDBtniits  par  MM.  Laird  seniblo  avoir  fait  6vaQouir  toute  id<5e  alt^rieure  de  noaveUe 
tentative  d*op<?ration8  de  cette  nature. 

D^  lore,  on  s'effor^a  de  ponrauivre  des  plans  qui  permissent  d*<^chapper  aux  observa- 
tions. Dans  la  realisation  de  ce  dessein,  on  chercha  des  vaisseaux  rapides  coustruits 
ponr  des  entreprises  corameroiales.  Et  qnand  on  les  tronvait  assez  bien  adapt^Ss  ponr 
dtre  oonvertis  en  coreaires,  on  prenait  des  niesures  pour  les  obtenir  assez  subitement 
pour  effoctuer  leur  invasion  de  la  juridiction  britannique  avant  qu^aucune  mesuro 
preventive  pftt  fitre  mise  i\  execution. 

Une  habile  conibinaison  des  moyens  de  ponrvoir  h  Varmement  et  i\  Tequipement,  sur 
qaelqne  point  fix^  d'avance  en  haute  iner,  bien  loin  de  la  juridiction  auglaise,  par  un 
▼aisseau  mis  bora  d'un  port  anglais  assez  rapidemont  et  secr^temeut  pour  ddjouer 
tOQte  poursuite,  conipietait  Taveuture. 

Ce  plan  avait  rdussi  conjpl6tement  dans  le  cas  du  Georgia.  Oa  y  eut  recours,  aveo 
qoelqnes  variations,  dans  le  cas  du  Shenandoah. 

Le  steamer  anglais  Sea  King  avait  6t6  construit  ponr  6tre  un  vaisseau  marchand,  et 
employe  an  commerce  de  la  cTiine,  epoqne  ofl  il  avait  acquis  une  graode  rdputation 
pour  sa  Vitesse  et  jwnr  ses  qualit^s  comme  voilier.  Dans  Tannine  1864,  il  paralt  avoir 
attire  I'attentiou  des  agents  insurgds  en  Angleterre,  et  ils  cherchferent,  par  leurs  affilia- 
tions anglaises  ordinaires,  ^  Facquerir.  Le  20  septombre,  Tachat  et  le  transfert  furent 
efiectues  dans  le  port  de  Londres.  Une  pereonne  du  nom  de  Wright,  sujet  anglais, 
apparalt  comme  le  proprietaire.  Le  8  octobre,  ce  vaisseau  s'acquitta  de  ce  port  en  ia 
mani^re  ordinaire  pour  Bombay,  sans  provoquer  d'observations.  L'equipage  avait  ete 
engage  ponr  ce  voyage. 

Simultanement  avec  ce  mouveraent,  nn  steamer  ^  heiice,  nomme  le  Laurel,  sortit  du 
portde  Liverpool,  ayaut  un  nombre  considerable  de  passagers  h  bord  et  une  cargaison 
composee  d'un  armement  et  de  munitions  propres  h  un  vaisseau  do  guerre.  Sa  desti- 
nation etait  Matamoras,  via  Nassau. 
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The  true  destiuation  of  both  ships  was  the  vicinity  of  the  island  of 
Madeira.  There  they  actually  met,  on  or  about  the  21st  of  October ; 
and  there  the  process  of  transfer  of  the  armament  and  the  men  was 
effected  on  the  high  sea. 

This  operation  had  been  conducted  with  a  degree  of  success  exceed- 
ing that  of  the  Georgia^  Even  the  vigilance  of  the  consul  of  the  United 
States  at  Liverpool  had  resulted  only  in  the  formation  of  cx)njectures, 
reasonable  in  themselves,  and  partially  well  founded  in  fact,  but  unsus- 
tained  by  any  positive  evidence.  That  was  not  obtained  until  the 
return  of  many  of  the  crew  of  the  Sea-King,  who  had  refused  to  take 
the  n§w  departure,  when  it  was  disclosed  to  them  by  the  true  com- 
mander of  the  vessel,  now  called  the  Shenandoah. 

Thus  far  I  have  only  to  repeat  the  observations  I  made  in  the  case  of 
the  Georgia.  Placing  myself  in  the  position  of  any  neutral  power  pos- 
sessing an  extensive  commercial  marine  and  a  large  number  of  ports, 
it  seems  to  me  that  no  ordinary  degree  of  diligence  could  be  likely  to 
avail  to  prevent  the  execution  of  such  skillfully-contrived  enterprises. 

Her  Majesty's  consul  at  the  port  of  Teneriffe  appears  to  have  done  all 
that  it  was  in  his  power  to  do  in  the  premises.  On  the  arrival  of  the 
Laurel  at  that  place,  and  learning  the  state  of  the  facts  as  given  to  him 
by  the  parties  on  board,  he  prepared  a  careful  report  of  the  same,  and 
addressed  it  to  Earl  Eussell.  He  also  assumed  the  resi)onsibility  of 
seizing  the  master  of  the  Sea-King,  P.  J.  Gorbett,  and  sending  him  home 
for  trial  as  having,  even  though  at  sea,  violated  the  provisions  of  the 
foreign-enlistment  act. 

On  the  26th  of  January,  1865,  Commander  King,  of  Her  Majesty's 
ship  Bombay,  writes  to  Commodore  Sir  W.  Wiseman. 

I  copy  the  essential  parts  of  his  letter : 

1.  I  conceive  it  to  be  ray  duty  to  report  to  you  that  a  vessel  of  war 
of  the  Confederate  States  of  America  arrived  and  anchored  in  Hobson^s 
Bay  yesterday,  the  25th  instant. 

3.  Her  name  is  the  Shenandoah,  a  screw- vessel,  &c. 


La  vraie  destination  des  denx  navires  ^tait  les  paraj^es  de  File  de  Mad^re.  lis  tfj 
renoontr^rent  effectiycmentverAle  21  octobre,  6t  Us  proc^d^rent  au  transfert  de  rarme- 
ment  et  des  hommes  en  haate  mer. 

Cette  operation  avait  ^t^  couduite  avec  un  degr^  de  sneers  qui  d^passait  m^me  celai 
du  Greorgia.  M3me  la  vigilance  da  constd  des  Etats-Unis  k  Liverpool  n'avait  abouti 
qa^^  des  coojectureSj  raisonnables  en  elles-mdmes,  et  en  partie  bien  fondles  en  fait, 
inais  non  appny^es  d'ancune  preuve  positive.  Une  preuve  de  cette  nature  ne  fut 
obtenne  qa'aa  fetonr  de  plasieurs  des  uommes  de  I'^quipage  da  Sea  King,  qni  avaient 
refuse  de  signer  le  nouvel  engagement  qnand  celai-ci  leur  avait  ^t^  r^v^l^  par  le  vrai 
commandant  da  vaisseaa  nomm^  d^s  lors  le  Shenandoah. 

JasqaHci,  je  n'ai  qu'd.  r<Sp^ter  les  observations  que  j'ai  faites  dans  le  cas  du  Georgia. 
En  me  plagant  dans  la  position  d'une  puissance  neutre,  i)oss^dant  une  marine  com- 
merciale  dtendue  et  nn  grand  norabre  de  ports,  il  me  semble  qn'aucuue  diligence  ordi- 
naire n'aurait  probablement  suffi  pour  emi>dcher  rex<5cntion  d'eutreprises  si  habilement 
condnites. 

Le  consnl  de  sa  Majesty  du  port  de  T6n6nf[e  semble  avoir  fait  tout  ce  quMl  ^tait  mi 
son  pouvoir  de  faire  dans  ces  circonstances.  A  I'arriv^e  du  Laurel  dans  ce  lieu,  et  ea 
apprenant  T^tat  des  faits,  comme  les  lui  dirent  les  personnes  h  bord,  non-senlement  il 
en  pr<^para  un  rapport  soignenx  adress€  au  Comte  Russell ;  il  assama  aussi  la  respon- 
sabilit^  de  saisir  le  capitaine  du  Sea  King,  P.  L  Corbett,  et  de  Tenvoyer  en  Augletenoa 
pgur  y  6tre  jug€  comme  ayant  viol6,  quoique  en  pleine  mer,  le  foreign-enlistment  act, 

Xie  26  Janvier  1865,  le  commandant  King,  du  vaisseau  de  sa  Majesty  le  Bombay,  i^ 
Hobson's  Bay,  ^crit  au  commandant  Sir  W.  Wiseman.  Je  copie  les  parties  eesen- 
tielles  de  sa  lettre : 

"  1.  Je  crois  qu'il  est  de  mon  devoir  de  vous  rapporter  qu'nn  vaisseau  de  guerre  dea 
^tats-confi6d^r6s  d^Am^rique  arriva  et  jeta  I'ancre  h.  Hobson's  Bay  hier,  le  25  courast. 

"  3.  Son  nom  est  le  Shenandoah,  vaisseau  in.  h^lice,  etc.  '  ^-^  , 
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4.  Her  armament  consists  of  eigbt  guns,  -viz,  four  8incb,  (Englisli,) 
two  32-pounder8,  (Whitworth,)  and  two  12-poiinders,  intended  more 
especially  for  boat  service. 

5.  The  crew  at  present  consists  only  of  seventy  men,  though  her 
proper  complement  is  one  hundred  and  forty ;  the  men  almost  entirely 
are  stated  to  be  either  English  or  Irish. 

8.  The  ship  appears  to  be  in  good  order,  her  officers  a  gentlemanly 
set  of  men,  in  a  uniform  of  gray  and  gold ;  but,  from  the  paucity  of  her 
erew  at  present,  she  cannot  be  very  efficient  for  fighting  purposes. 

9.  Leave  had  been  asked  by  the  commander  for  permission  to  coal 
and  repair  machinery,  &c. 

It  is  to  be  noted  here  that,  from  the  statements  made  by  this  officer, 
it  appears  he  had  an  opinion  clearly  formed  that,  in  the  condition 
this  vessel  was  in  at  the  time  she  arrived  in  port,  and  with  such  a  limited 
crew,  she  could  not  be  efficient  as  a  fighting  ship. 

The  application  madft  by  the  master  of  the  Shenandoah  to  the  gov- 
ernor of  the  colony,  Sir  C.  H.  Darling,  was  in  these  words : 

I  have  the  honor  to  announce  to  yonr  exceUency  the  arrival  of  the  Confederate  States 
steamer  Shenandoah,  auder  my  command,  in  Port  Philip  this  afternoon,  and  also  to 
commanicate  that  the  stea^'er's  machinery  requires  repairs,  and  that  I  am  in  want  of 
coals. 

I  desire  yonr  excellency  to  grant  permission  that  I  may  make  the  necessary  repairs 
and  supply  of  coals,  to  enable  me  to  get  to  sea  as  quickly  as  possible. 

It  is  to  be  noted  that  the  object  here  mentioned  was  to  get  to  sea, 
without  the  specification  of  any  port  of  destination. 

On  the  26th  of  January,  Mr.  Francis,  commissioner  of  trade  and  cus- 
toms, by  direction  of  the  governor,  Sir  Charles  Darling,  addressed  a  letter 
to  the  commander,  Waddell,  of  which  the  essential  part  is  as  follows: 

In  reply,  I  have  received  the  instructions  of  Sir  Charles  Darling  to  state  that  he  is 
wiUiug  to  allow  the  necessary  repairs  to  the  Shenandoah,  and  the  coaling  of  the  ves 

__^ — . — - — . —  .ifc. 

"  4.  Son  armement  consiste  en  huit  canons,  savolr,  (|uatre  de  huit  pouces  anglais 
deox  de  trente-deux  Whitworth,  et  deux  de  douze,  destines  plus  sp^cialemeut  au  ser- 
vice des  embarcations. 

"5.  L'^uipage  u'est  maintenant  que  de  soixante-dix  hommes,  qnoique  son  total 
doive  6tre  de  cent  quaraute;  les  hommes  sont  presque  tons,  dit-ou,  anglais  oa 
irlandais. 

'*8.  Le  vaisseau  bon  paralt  en  6tre  6tat;  les  officiers  sont  un  corps  de  messieurs 
oommeil  faut,  en  uniforme  gris  et  or ;  mais  h  cause  du  petit  nombre  de  ses  hommea 
d'6quipage  en  ce  moment,  ii  ne  pent  pas  dtre  bien  capable  de  se  battre. 

'^  9.  Permission  a  6t6  demandee  par  le  commandant  de  faire  du  charbon  et  de  r^parer 
«a  machine,''  etc. 

II  faut  remarquer  ici  que,  d'apr^  les  renseignements  donnas  par  cet  officier,  il  paralt 
que  son  opinion  iStait  nettement  formde  que,  dane  Fdtat  oh  6tait  ce  vaisseau  k  T^poque 
oil  11  arriva  dans  le  port,  et  avec  un  Equipage  si  peu  nombreux,  il  n'dtait  pas  capable 
de  jouer  le  r61e  d'un  vaisseau  de  combat. 

La  demande  faite  par  le  capitaine  du  Shenandoah  au  gouverneur  de  la  colonie,  Sir 
C.  H.  Darling,  ^tait  congue  dans  ces  termes : 

"  J'ai  I'honneur  d'itnnoncer  h  votre  exceUenceTarriv^e  du  steamer  des  6tats-conf^€rte 
le  Shenandoah,  sous  mon  commandement,  k  Port  PhiUp,  cette  apr^s-midi,  et  aussi  de 
oommuniquer  que  sa  machine  exige  des  reparations  et  <^ue  j'ai  besoin  de  charbon. 

'^  Jed^ire  que  votre  excellence  m'accorde  la  permission  de  faire  les  reparations 
necessaires  et  les  provisions  de  charbon  pour  que  je  puisse  prendre  la  mer  le  plus  t6t 
possible.*' 

II  faut  remarquer  que  le  bat  ici  mentionn^  6tait  de  prendre  la  mer,  sans  indiquer 
juicun  port  de  destination. 

Le  26  Janvier  M.  Francis,  commissaire  du  commerce  et  des  donanes,  snr  Vordre  dn 
li^ouvemeur,  Sir  Charles  Darling,  adressa  une  lettre  au  commandant  Waddell,  dont  la 
partie  essentieUe  est  eomme  il  suit : 

"En  r^ponse,  j'ai  re^u  pour  instructions,  de  Sir  Charles  Darling,  de  vous  dire  qu'il 
«st  dispose  k  accorder  les  reparations  necessaires  au  Shenandoah,  et  Tapprovisionne- 
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fiel  b«ing  at  ODce  proceeded  with,  and  that  the  necessary  directions  have  been  giveo 
accordingly. 

At  the  same  time  Mr.  Francis  communicated  to  this  oflQcer  a  copy  of 
the  general  orders  of  the  Duke  of  Newcastle,  in  regard  to  what  is  called 
the  twenty-four  hours  rule,  and  likewise  those  embraced  in  a  letter 
of  Earl  Kusseli  to  the  Duke  of  Newcastle,  of  the  3l8t  January,  1862, 
covering  regulations  applicable  to  all  questions  ordinarily  arising  out  of 
the  arrival  of  similar  vessels. 

On  the  26th,  the  27th,  and  28th  of  January,  Mr.  Blanchard,  the  consul 
of  the  United  States  at  Melbourne,  addressed  to  Sir  Charles  Darling 
three  successive  letters,  protesting  against  the  recognition  of  this  vessel 
as  belonging  to  a  belligerent,  on  the  ground  of  her  origin,  her  conver- 
sion at  sea,  and  her  actual  condition. 

On  the  30th  of  January,  his  excellency  states  to  the  council  of  the 
colony : 

That  he  had  replied  to  the  United  States  consul  to  the  eft'ect  that,  haviDja:  given  an 
attentive  consideration  to  his  letter,  and  having  consulted  with  the  law-ofhcere  of  the 
_jCrown,  he  had  come  to  the  decision;that  the  government  of  this  colony  were  hound  to 
treat  the  Shenandoah  as  a  ship  of  war  belonging  to  a  belligerent  power. 

His  excellency  then  consults  the  council  on  the  only  point  upon  which  he  thought 
any  doubt  could  arise,  viz,  whether  it  would  be  expedient  to  call  upon  the  lieutenant 
commanding  the  Shenandoah  to  show  his  commission  from  the  government  of  the  Con- 
federate States,  authorizing  him  to  take  command  of  that  vessel  for  warlike  purposes. 

After  a  brief  consultation,  a  majority  of  his  advisers  tender  their  opiniou  that  it 
would  not  be  expedient  to  do  so. 

I  do  not  find,  on  the  part  of  Her  Majesty's  government,  any  notice  of 
this  decision  among  the  papers  before  us.  Thus,  it  appears  that 
once  more  it  had  been  determined  to  sanction  a  proceeding  known  to 
have  been  executed  in  defiance  of  the  laws  of  Great  Britain,  and  of  the 
pledges  of  the  government  to  maintain  a  strict  neutrality  in  the  contest. 
The  principle  that  success  sanctions  a  fraud  had  again  been  ratified 
under  circumstances  which  could  not  fail,  and  did  not  fail,  to  entail  upon 
its  supporters  the  heaviest  kind  of  responsibilities. 

ment  de  charbon  du  vaisseau,  auquel  on  pent  proc^er  de  suite,  et  que  les  ordres  n^es- 
saires  out  6t6  donn<Ss  en  cons^nenoe.*' 

£u  mSme  temps,  M.  Francis  communiquait  k  cet  officier  un  exemplaire  des  ordrea 
g^^raux  du  due  de  Newcastle  sur  ce  qu'on  appelle  la  r^gle  des  vingt-qnatre  heures,  et 
anssi  cenx  contenns  dans  une  lettre  du  Comte  Russell  au  due  de  Newcastle,  du  31  Jan- 
vier 1862,  renfermaut  des  rt^gles  applicables  ^  toutes  lee  questions  que  soulevait  ordi- 
nairement  Tarriv^  de  vaisseaux  semblables. 

Le  26,  le  27  et  le  28  Janvier,  M.  Blanchard,  consul  des  ]^tats-Uni8  h  Melbourne, 
adressa  h  Sir  Charles  Darling  trois  lettres  successives,  protestaut  centre  la  reconnais- 
sance de  ce  vaisseau  comme  appartenant  ^  uu  belligdraut,  ^  cause  de  son  origine,  de  sa 
transformation  en  mer  et  de  sa  condition  actuelle. 

Le  30  Janvier,  son  excellence  expose  au  conseil  de  la  colonic: 

'^Qn'il  avait  rdpondu  au  consul  des  ^^tats-Uuis  en  substance,  qu'ayant  donn^  une 
attention  s^riense  h  ces  lettres,  et  ayant  consult<5  les  Maw-ofiicers'  de  lacouronne,  il 
avait  ddcidd  que  le  gouveruement  de  cette  colonic  dtait  oblig^  de  traiter  le  Shenandoah 
comme  vaisseau  de  guerre  appartenant  'X  un  pouvoir  bellig^rant. 

'*  Son  excellence  consulte  alors  le  conseil  sur  le  seul  point  snr  lequel  11  pensait  qu'an 
doute  pHt  s'^lever,  ^  savoir,  s'il  serait  convenable  d'inviter  le  lieutenant  commandant 
le  Shenandoah  i\  montrer  sa  commission  du  gouveruement  des  dtat8-conf6d^r^  Tau- 
torisant  h  prendre  le  commandement  de  son  vaisseau  pour  des  projets  gnerriers. 

''Apr^s  une  br^ve  ddlih^ration,  une  majorittS  de  son  conseil  donna  sou  avis  qu*il  ne 
serait  pas  h  propos  de  le  faire.'' 

U  ne  ee  trouve  de  la  part  du  gouvememcnt  de  sa  Majest<S  aucune  trace  de  cette 
d^ision  dans  les  documents  qui  sent  devant  nous.  Ainsi  il  parait  qu'une  fois  de  plus  on 
d^lda  de  sanctionner  un  acte  connu  pour  avoir  6t6  ex^ut<S  en  d^fi  des  lois  de  la  Grande- 
Bretagne,  et  des  promesses  du  gouveruement  de  maiutenir  une  stricte  neutrality  dans  le 
ooniflit.  Le  principe  que  le  suc<^  sanctioune  une  frande  avait  6t6  de  nouveau  ratifi^,  dans 
des  circonstances  qui  ne  pouvaient  pas  manquer  et  qui  ne  manqu^rent  pas  d'attirer 
sur  ses  partisans  la  responsabilit^  la  plus  lourde. 
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For,  ill  the  series  of  consequences  that  happened  at  Melbourne,  it 
was  no  more  than  natural  to  expect  that  the  parties  guilty  of  the  first 
offense  should  be  likely  to  resort  to  others  of  the  same  nature  whenever 
there  should  appear  that  any  advantages  were  to  be  gained  by  it.  The 
authorities  at  Melbourne  seem  at  first  to  have  acted  as  if  the  baptism 
of  the  vessel  into  a  new  name  had,  in  their  eyes,  washed  it  white  of  all 
its  past  sins.  They  were  destined  to  learn  a  different  lesson,  but  nobody** 
seems  to  have  repented,  with  the  exception,  perhaps,  of  the  governor 
himself,  whose  latest  significant  declaration  on  that  subject  I  shall  have 
occasion  to  notice  hereafter.^ 

The  application  of  the  insurgent  officer  Waddell  for  leave  to  make 
repairs  and  get  supplies  was  made  on  the  25th  of  January.  Five 
days  passed,  and  he  had  just  discovered,  from  an  examination  made  by 
a  diver,  that  repairs  were  necessary  under  the  wat-er-line,  which  would 
require  that  the  vessel  should  be  placed  on  the  government  slip,  there 
to  continue  not  more  than  ten  days.  Meanwhile  he  had  not  yet  be- 
thought himself  to  give  to  the  authorities,  who  had  requested  it,  any 
report  as  to  the  quantity  and  the  nature  of  the  supplies  which  he 
desired. 

Thus  delays  were  interposed,  for  one  reason  or  other,  until  the  18th  of 
February,  when  the  vessel  sailed. 

The  commander  had  in  this  way  managed  to  secure  a  period  of  twenty- 
three  days,  during  which  time  he  could  set  in  operation  the  means  of 
starting  on  his  projected  expedition  in  an  effective  manner. 

It  should  here  be  observed  that,  in  all  his  movements,  he  was  much 
favored  by  the  almost  universal  sympathy  of  the  residents  at  Melbourne 
and  the  colony.  Whatever  he  could  ask  that  was  permissible  they 
would  enthusiastically  furnish.  Whatever  he  dared  to  do  that  was  not, 
they  were  indisposed  to  perceive  or  to  disclose. 

Under  these  circumstances,  there  cannot  be  a  doubt  that,  during  all 


Car,  daDs  la  8<^rie  des  cffets  qni  so  produisaient  ^  Melbourne,  il  ii'<Stait  qae  natural 
d'attendre  que  lea  personnes  coupables  de  cette  offense  ^  I'origine  recourraieut  probable- 
ment  k  d'autres  uioyens  de  la  m^rae  nature  tout-es  lea  fois  qu41  paraltrait  qu'un  but 
aiile  pourrait  Hie  atteint  de  cette  niani^re.  Les  autorit^  de  Melbourne  seniblent 
d'aboi^  avoir  agi  cotnuie  si  ]e  bapt^me  de  ce  vaisseau  d'un  couveau  nom  I'avait  purifi6 
de  tons  ses  p6ob^  passes  ii  leuni  yeux.  Le  destiu  avait  nue  autre  le^on  k  leur  appren- 
dre,  mais  personne  ne  serable  s'^tre  repeuti,  k  I'exception  peut-dtre  du  gouverneur  lui- 
mdrne,  dout  j'aurai  occasion  de  meutiouner  ci-apros  la  derniere  declaration  signifi- 
cative. 

La  demande  do  I'officier  insured,  Waddell,  qu*il  lui  fftt  permis  de  faire  des  r<$parations 
et  d'obtenir  des  provisions,  fut  faite  le  25  Janvier.  Cinq  jours  so  pass^rent,  et  il  venait 
de  d^ouvrir,  par  un  oxamen  fait  par  un  plongenr,  que  des  r<Sparatious  dtaient  n^ces- 
saires  sous  la  ligne  de  iiottaison,  ce  qui  exigerait  que  le  vaisseau  fCitplac^  sur  le  berda 
ffonvemement  pour  n'y  rester  que  dix  jours.  £n  att-endant,  il  n'avait  pas  encore  songd 
S  donuer  aux  autorit^Ss,  qui  I'avaieut  demandd,  un  rapport  sur  la  quantity  et  la  nature 
dee  subsides  quMl  d^irait. 

Ainsi  des  d^lais  intervinrout,  pour  une  raison  ou  pour  une  autre,  jusqu'au  18  f<6vrier, 
oh  le  vaisseau  partit. 

Le  oommandant  av-ait  manoeuvre  do  cette  fa^on  pour  s^assurer  une  pdriode  de  vingt- 
trois  jours,  pendant  laquelle  il  put  mettre  ii  execution  les  moycns  de  partir  pour  sou 
exp^ition  projetiSe  d^une  mani^re  effective. 

11  faut  remarquer  ici  que  dans  tons  ces  mouvements  il  fut  extrdmemont  favoris^  par 
la  sympgthie  presque  uuiverselle  des  habitants  de  Melbourne  et  de  la  colonic.  QuoL 
aa'il  deniand4t  de  choses  permises,  ils  voulaient  bien  les  lui  fournir  avec  entbousiasme. 
Quo!  quMl  os&t  faire  d'injusto,  ils  n'^taient  pas  dispos<$s  k  le  voir  ni  k  le  d6convrir. 

Dans  ces  circonstances,  on  ne  peut  doubter  que,  pendant  tout  cet  intervalle  de  temps, 
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* 

this  interval  of  time,  he  was  constantly  busy  in  secretly  obtaining  addi- 
tions to  his  crew.    This  was  indispensable  to  his  ulterior  operations. 

Had  the  matter  depended  on  the  energy  of  the  authorities  and  popu- 
lation of  Melbourne  alone  to  prevent  this,  he  would  have  had  all  h© 
wante4  without  a  word  of  notice.  Unluckily  for  him,  he  found  the 
consul  of  the  United  States,  Mr.  Blanchard,  on  the  watch  to  check  and 
expose  his  proceedings  by  all  the  means  in  his  power.  On  the  10th  of 
February,  that  ofificer  addressed  a  letter  to  the  governor  inclosing  the 
deposition  of  John  Williams.  In  it,  this  .witness  affirmed  that,  on  the 
Monday  pre\ious,  there  had  been  fifteen  or  twenty  men  concealed  in 
different  parts  of  the  ship,  who  had  gone  on  board  since  her  arrival 
sixteen  days  before. 

This  statement  it  is  material  to  connect  with  a  part  of  the  report  made 
by  Captain  Payne  to  the  authorities  on  that  same  day.  He  had  been 
instructed  to  make  a  careful  examination  of  the  vessel.  In  his  report 
he  has  this  passage : 

There  appears  to  be  a  mystery  aboat  her  forehold,  for  the  foreman  of  the  patent  slij^, 
when  asked  to  go  down  to  that  spot  to  measnre  her  for  the  cradle,  was  informed  he 
could  not  ^et  to  the  skin  at  that  place.  The  hatches  were  always  kept  on,  and  the 
foreman  states  that  he  was  informed  they  had  all  their  stuff  there. ^ 

Another  witness,  obtained  by  Mr.  Blanchard,  named  Walter  J.  Mad- 
den, testified  that,  when  he  left  the  vessel  on  the  7th  of  February, 
"there  were  men  hid  in  the  forecastle  of  the  ship  and  two  working  in 
the  galley,  all  of  whom  came  on  board  of  said  vessel  since  her  arrival 
in  that  port ;  that  the  officers  pretend  they  do  not  know  that  said  mwi 
are  so  hid." 

On  the  14th  of  February  Mr.  Blanchard  sent  another  deposition,  of  a 
man  named  Herman  'Wicke,  specifically  naming  one  person  as  having 
<Jome  on  board.    These  are  his  words : 

The  rations  in  Hobson's  Bay  are  sent  oat  by  the  master-at-arms,  who  gives  them  to 
•Quartermaster  VickiugSj  and  this  latter  brings  them  to  the  galley  to  be  cooked,  by 


il  ne  fftt  constamment  li  Vaduvre  ponr  obtenir  secr^tement  nne  augmentation  considera- 
ble de  son  ^qnipage.    Ceci  dtait  indispensable  pour  ses  operations  ulterieures. 

S41  etLt  d<Spendn  de  r^nergie  des  autorit^s  et  de  la  population  de  Melbourne  seule^ 
ment  de  Pemp^her,  il  aurait  eu  tout  ce  dont  il  avait  besoin  sans  un  mot  de  critique- 
MaUieureusemont  ponr  lui,  il  trouva  le  consul  des  J^tats-Unis,  M.  Blanchard,  aox 
affuets,  pour  r^primer  et  pour  d^voiler,  par  tons  les  moyens  en  son  pouvoir,  ses  pro- 
cedes  ill<5gaux.  Le  10  fevrier,  il  adressa  une  lettre  au  gouvemeur,  renfermant  la 
deposition  de  John  Williams.  Dans  celle-ci,  ce  temoin  affirmait  que  le  lundi  prece- 
dent ily  avait  eu  quinze  on  vingt  hommes  caches  dans  diffdrentes  parties  du  vaisseaHy 
qui  etaient  aliees  k  bord  depuis  son  arrivee,  seize  jours  auparavant. 

II  est  essentiel  de  rapprocher  cette  affirmation  d'un  para^raphe  d'un  rapport  fait  o» 
ro^me  jour  par  le  capitaine  Payne  aux  autoritds.  IT  avait  re^n  I'ordre  d'examiner 
soigneusenient  le  vaisseau.    Dans  son  rapport  se  trouve  ce  passage : 

"  II  semble  qu'il  y  a  un  myst^re  d,  regard  de  sa  calo  d*avant,  car  le  contre-malfcre  dm 
ber  patente,  lorsqu*on  lui  demanda  d'y  descendre  pour  le  mesurer  en  vue  de  le  metir^ 
sur  le  bercean,  fut  inform6  qu*il  ne  pouvait  pas  arriver  jusqu*^  la  coque  en  oet  endroit. 
Les  panneaux  de  Tecoutille  etaient  toujours  ferm^s,  et  le  coutre-maitre  depose  qu'on. 
lui  a  dit  qu*ils  y  avaient  toutes  leurs  affaires." 

Un  autre  temoin,  trouve  par  M.  Blanchard,  nomme  Walter  G.  Madden,  deposa  que 
lorsqn'il  quitta  le  vaisseau,  le  7  f^vrier,  il  y  avait  des  hommes  caches  dans  le  gaillard 
d'avant  du  vaisseau,  et  deux  qui  travaillaient  dans  la  cuisine ;  tons  ils  etaient  veniu  i^ 
bord  du  dit  vaisseau  depuis  son  arrivee  dans  ce  port ;  que  les  officiers  pretendent  ne 
pas  savoir  que  ces  dits  hommes  soieut  ainsi  caches. 

Le  14  fevrier,  M.  Blanchard  en voya  une  autre  deposition  d'un  homme  nomme  Herman 
Wicke,  indiquant,  parson  nom specialement,  une  personne  commo  etant  venue  h  bord. 
Voici  ses  paroles : 

*'  Les  rations  h  Hobson's  Bay  sont  servies  par  le  capitaine  d'armes  qui  les  donne  an 
-^luartier-maitre  Vicking,  et  oe  dernier  les  porte  h  la  cuisine  pour  y  fitre  cuites  par  am 
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rook  known  by  the  name  of  Charley ;  that  said  cook  Charley  was  not  on  board  the 
►  Shenandoah  on  her  arrival  in  the  bay ;  he  went  on  board  since  her  arrival,  and  he 
told  me  he  would  join  the  ship  as  cook ;  that  he  dared  not  to  do  it  in  port,  but  that  he 
would  do  it  when  proceeding  outwards;  that  I  also  saw  said  cook  take  rations  to  a 
number  of  men  concealed  in  the  forecastle,  who  went  on  board  since  her  arrival  in 
Hobson's  Bay. 

This  testimony  was  laid  before  the  law-officers,  who  deemed  the  first 
deposition  by  itself  sufficient  evidence  to  lay  informations  against  the 
man  enlisted,  and  this  appears  to  have  prompted  the  council,  not  to 
take  any  proceedings  against  the  commander,  but  to  direct  an  inquiry 
to  be  made  when  he  would  be  ready  to  go  away.^ 

It  was  the  tempted  on  which  indignation  was  to  be  expended.  The 
true  cause  of  the  violation  ot*  law  was  to  go  his  way  in  peace. 

On  the  heels  of  this  information  came  a  report  from  the  police  depart- 
ment that  twenty  men  had  been  discharged  from  the  vessel  since  her 
arriVal  in  port. 

If  this  report  was  correct,  then  her  crew,  according  to  the  report  of 
Captain  Payne,  must  have  been  reduced  to  fifty  men. 

On  such  a  basis  she  could  scarcely  have  ventured  on  any  hostile 
cruise.  It  seems  tolerably  plain  that  the  object  of  supplying  this  defi- 
ciency was  kept  in  view  from  the  first. 

The  detective  proceeded  to  state  that  the  captain  intended  to  ship 
forty  hands,  to  be  taken  on  during  the  night,  and  to  sign  articles  when 
outside  the  Heads.  He  wanted  foreign  seamen  only;  but,  if  Englisk 
were  to  be  taken^  they  must  assume  a  foreign  name. 

Further  information  from  other  sources  given  on  the  same  day  raised 
the  number  of  men  actually  engaged  to  sixty. 

It  thus  appears  that  the  authorities  at  Melbourne  were,  as  early  as 
the  13th,  fully  apprised  of  what  was  the  movement  of  the  commander, 
and  in  a  situation  to  adopt  energetic  measures  of  prevention,  if  they 
should  think  proper. 

cuisinier  connn  sous  le  nom  de* Charley';  le  dit  cuisinier  'Charley'  n'^tait  pas  h 
bord  dn  Shenandoah  jk  son  arriv6e  dans  la  bale ;  il  vint  &  bord  depuis  son  arriv6e  et  me 
dit  qu'il  voulait  prendre  du  service  sur  le  vaisseau  comme  cuisinier ;  quMl  n'osait  pas  le 
faire  dans  le  port,  mais  qu'il  le  ferait  lorsque  le  vaisseau  sortirait.  J'ai  vu  aussi  le  dit 
cuisinier  porter  des  rations  k  des  hommes  cach^  dans  le  gaillard  d'avaut,  qui  vinrent 
k  bord  depuis  son  arriv^e  a  Hobsou's  Bay." 

Ce  t6moiffnaj;^e  fut  soumis  aux  "  law-officers,"  qui  Jus^^rent  la  premiere  d6position 
preuve  saffisante  par  elle-m^me  pour  d^erner  un  manoat  d'arrdt  centre  les  hommes 
enrdl^,  et  ceci  paralt  avoir  engag6  le  conseil,  non  pas  k  prendre  aucune  mesure  centre 
le  commandant,  mais  h  ordoner  qu'une  enquSte  f<lt  faite  pour  savoir  quand  11  serai t 
pr6t  k  partir. 

Ce  fut  sur  cenx  qui  avaieut  ^t^  s^duits  que  Tindignation  dovait  se  d6verser ;  le  veri- 
table auteur  de  la  violation  de  la  loi  devait  s'en  aller  en  paix. 

Imm^iatement  apr^s  ce  mandat  d'arr^t,  vint  un  rapport  du  d^partement  de  poliee, 
que  vingt  hommes  avaient  quitt^  le  vaisseau  depuis  son  arriv6e  dans  le  port. 

Si  ce  rapport  ^tait  exact,  son  ^uipage  alors,  d'apr^  le  rapport  du  oapitaine  Payne, 
doit  avoir  6t6  r^duit  k  cinquante  hommes. 

Sur  one  telle  base,  il  pouvait  k  peine  s'aventurer  dans  aucune  croisi^re  hostile. 

L'agent  de  police  dit  ensuite  que  le  capitaine  se  proposa  de  recruter  ^uaranto 
bommes,  qui  devaieut  monter  k  bord  de  nuit  et  signer  les  engagements  quand  lU  serai- 
ent  horsdes  *'  Heads."  II  ne  voulait  que  des  marins  Strangers,  mais,  s'il  fallait  prendre 
des  Anglais,  ceux-ci  devaient  adopter  un  nom  stranger. 

Des  renseignements  ult^rieurs,  d'autres  sources,  don n^  le  m^me  jour,  ^levalent  !• 
Morabre  des  hommes  effectivement  engages  k  soixante. 

II  paralt  ainsi  que  les  antorit^  de  Melbourne  ^talent,  dhs  le  13,  pleinement  inform^ 
de  ce  que  faisait  le  commandant,  et  en  6tat  d'adopter  des  mesures  de  prevention,  si  ellM 
le  jugeaient  convenable. 
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The  only  measure  which  appears  actually  to  have  been  taken  was  to 
issue  a  warrant  against  the  man  Charley. 

The  officer  charged  with  the  warrant  proceeded  to  the  steamer  in 
which  the  man  was  supposed  to  be.  The  commander  was  not  on  board. 
The  officer  next  in  charge  at  once  refused  to  give  him  any  assistance, 
and  forbid  his  going  over  the  ship. 

The  next  day  he  returned,  and  applied  to  the  commander  himself. 
That  officer  is  reported  to  have  used  these  words :  "  I  pledge  you  my 
word  of  honor,  as  an  officer  and  a  gentleman,  that  I  have  not  any  one 
on  board,  nor  have  I  engaged  any  one,  nor  will  I  while  I  am  here." 

How  is  this  evidence  to  be  reconciled  to  all  the  previous  testimony, 
and  the  suspicious  circumstance  mentioned  by  Captain  Payne  ? 

The  rest  of  the  evidence  of  the  boarding-officer  is  quite  important, 
though  not  essential  to  transfer  to  this  paper.  The  whole  is  accessible 
in  the  first  volume  of  the  Appendix  to  the  British  Case.  The  issue  of 
the  application  was,  tliat  the  commander  absolutely  refused  to  let  the 
officer  look  over  the  ship  for  himself.  On  a  second  demand  of  a  more 
pressing  kind,  he  again  refused,  and  added  that  "  he  would  fight  his 
ship  rather  than  allow  iV^ — a  threat  as  absurd  in  his  then  situation  as 
it  was  offensive  to  the  authorities  of  the  colony. 

The  governor  in  council,  on  receiving  the  news  of  this  open  defiance  of 
all  recognized  authority,  at  once  took  notice  of  it  by  issuing  a  prohibi- 
tion to  all  the  subjects  of  the  colony  of  giving  further  aid  or  assistance 
to  the  vessel  then  on  the  slip,  which  practically  exemplified  in  an  instant 
the  folly  of  the  insurgent  officer's  proceeding. 

Had  the  authorities  persevered  in  this  course,  it  is  altogether  likely 
that  the  commander,  Waddell,  would  have  ultimately  been  compelled  to 
abandon  all  his  schemes  of  illegal  outfit,  and  with  it  perhaps  the  enter- 
prise he  was  meditating. 

Unfortunately,  they  listened  to  weaker  counsels.  They  appealed 
to  the  officer  to  reconsider  his  determination.  The  letter  containing 
this  appeal  was  delivered  to  him  on  the  evening  of  the  14th.    He  an- 


La  senle  moBure  qui  setubie  avoir  6t6  prise  efifectivemeut  fat  de  ddcerner  un  maadat 
d'arr^t  contre  "  Charley." 

L^officior  charffil  da  inandat  se  rendit  an  steamer  oil  rhoinme  ^tait  sappos6  «^tre.  Le 
commandant  n'^tait  pas  h  bord.  L'ofticier  en  charge  an-des8oas  de  lai  refusa  de  snite 
de  lai  aider  en  ancano  mani^re,  et  lui  defeudit  de  monter  siir  le  vaisseau. 

Le  lendemain,  il  revint  et  s'adressa  au  commandant  lui-m^ine.  On  rapporte  que  cet 
officier  dit  ces  mots :  "  Je  vous  donne  ma  parole  d'honneur  d'officier  et  de  gentilhomme 
que  ie  n'ai  personne  li  bord,  que  je  n'ai  engage  personue  et  que  je  u'ongagerai  persoune 
pendant  que  je  serai  ici." 

Comment  accorder  cette  preuve  avec  toutle  t<5moignage  precedent,  et  avec  les  circon- 
fitances  suspectes  mentiouui^es  par  le  capitaine  Payne  f 

Le  reste  du  t^moignago  de  Tofflcier  qui  alia  k  bord  est  trt>9-important,  qnoiqu'il  ne  soU 
pae  essentiel  de  Pintroduire  ici.  On  peut  trouver  le  tout  dans  le  premier  volume  de  Tap- 
pendice  du  ^^  British  case.''  Le  rcisaltat  de  la  demande  fut  que  le  commandant  refusa 
abeolument  de  pcrmettre  d>  Tagcut  de  cherchor  sur  le  vaisseau  par  lui-mdme.  X  nne 
seconde  demande,  d'une  nature  plus  inst4iute,  il  refusa  de  nouveau  et  ajouta:  *'Qu'il 
livrerait  bataille  plut6t  que  de  le  permettre  ;"  menace  aussi  absurde,  dans  sa  situation, 
qn'ofifensante  envers  les  autoritds  de  la  colouie. 

Le  gouvemeur,  en  conseil,  en  recevaut  la  nouvelle  de  co  ddfi  ouvert  de  toute  autorit^S 
reconuue,  en  prit  u^to  de  suite,  en  <5mettant  nne  di^fense  ii  tons  les  sujeta  de  la  colonic 
de  donner  aucune  aide  ou  assistance  ult«Srioure  au  vaisseau,  alors  sur  le  ber,  ce  qui 
montrad'une  mani^re  pratique,  en  un  instant,  lafoliedelacondaite  deTofficier  insarg^ 

Si  les  autoritds  avaieut  persdvdr^  dans  cette  mani^re  d'agir,  il  est  probable  que  1© 
commandant  Waddell  aurait  6t6  enfin  forc^  d'abandonner  tous  ses  plans  d'equipement 
iU^gal,et  avec  cela,  jKjut-titre,  Tentrepriso  quMl  m^litait. 

Malheurensemcnt,  ils  pr^t^rent  Poreille  k  des  conseils  plus  faibles.  lis  en  appel^rent 
h  Pofficier  pour  qn'il  r^fldchlt  sur  sa  determination.  La  lettre  contenant  cette  invita- 
tion lui  fut  remise  le  soir  du  14.    II  y  r<^pondit  en  protestaut  contre  les  obstacles  mis 
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swered  it,  protesting  against  tbe  obstruction  thus  put  in  his  way.  The 
first  sentence  is  all  that  is  material  in  this  connection.  It  is  in  these 
words : 

"I  bave  to  inform  his  excellency  tbe  governor  tbat  tbe  execution  of  tbe  warrant  was 
not  refused,  aa  no  sucb  person  as  the  one  tbereiu  specified  was  on  board." 

There  were  two  falsehoods  in  this  sentence.  The  reason  assigned 
could  not  explain  tlie  fact  of  the  refusal.  Scarcely  was 'the  letter 
placed  in  the  hands  of  the  messenger,  when  the  attention  of  the  water- 
pohce  was  attracted  to  the  fact  that  four  men  were  leaving  the  Shenan- 
doah in  a  boat  pulled  by  two  watermen.  They  were  headed  oft'  and 
arrested.  And  then  it  was  discov-ered  that  the  man  Charley,  so  posi- 
tively alleged  not  to  have  been  on  board,  was  one  of  the  four. 

Yet,  strange  as  it  may  seem,  the  faet  of  this  discovery  of  a  clear  vio- 
lation of  the  foreign-enlistment  act  was  communicated  to  the  perpe- 
trator in  a  letter  which,  by  way  of  compensation,  announced  to  him  that 
the  injunction  upon  British  subjects  to  withhold  all  aid  to  his  vessel  was 
thenceforth  taken  off". 

The  reason  assigned  for  this  change  of  policy  was  that,  in  the  situation 
of  the  vessel  on  the  slip,  a  sudden  storm  might  endanger  its  safety,  and 
in  that  event  the  authorities  would  be  made  responsible  for  the  conse- 
quences of  their  order. 

It  was  a  suggestion  skillfully  made  to  attain  its  purpose,  and  it 
alarmed  the  governor  enough  to  induce  him  to  withdraw  his  prohibition. 

The  reply  of  the  commander  is  at  once  fawning,  insolent,  and  untruth-  • 
ful.  He  thanks  the  governor  for  his  observance  of  the  rights  of  bellig- 
erents, to  which  he  had  done  everthing  to  forfeit  a  claim.  He  disavows 
a  knowledge  of  the  fact  that  the  men  were  there,  though  it  is  clearly  to 
my  mind  the  true  reason  accounting  for  his  absurd  threat  to  fight 
rather  than  to  show  the  interior  of  the  ship  ;  and,  lastly,  he  vapors  about 
the  disrespectful  and  insulting  tone  used  towards  him,  which  he  should 
take  an  early  opportunity  of  bringing  to  the  notice  of  the  Richmond 
government. 

ainsi  sur  son  cbemiu.  Le  premier  paragrapbe  est  tout  ce  qui  est  utile  sous  ce  rapport. 
II  est  con^u  en  ces  termes : 

**  J'ai  i  informer  son  excellence  le  gonverneur  que  I'exi^cution  du  mandat  d*arr^fc  n'« 
pas  6t6  refusde,  parce  qu'aucune  personno  semblable  ^  cello  qui  y  dtait  sp^Scifi^e  n'dtait 
^  bord." 

II  y  avait  denx  mensonges  Mans  cette  phrase.  La  raison  indiqu^e  ne  pouvait  pas, 
expliquer  le  fait  du  refus.  A  peine  la  lettre  (Stait-olle  remise  en  mains  du  messager  que 
ratteution  de  la  police  des  eaux  6tait  attir^o  sur  le  fait  que  quatre  hommes  quittaient 
le  Shenandoah  dans  uu  bateau  conduit  par  deux  bateiiers.  lis  furent  devanc<Ss  et 
arr6t6s,  puis  on  d^couvrit  que  **  Charley,"  si  positivement  ddclard  n^avoir  pas  6t,6  h  bord, 
^tait  un  des  quatre. 

Mais,  quelqu'etrange  que  cela  puisse  paraltre,  le  fait  de  cette  d^converte  d'une  viola- 
tion manifesto  du  foreign-enlistment  act  fut  communique  au  coupable  dans  nne  lettre 
qni,  comme  compensation,  lui  annonga  que  Finjouccion  faite  aux  sujets  anglais  de 
B^abstenir  de  donner  aide  fi  son  vaisseau  ^tait  d6sormais  retir<5e.  La  raison  indiqu6e 
ponr  ce  changement  de  politique  ^tait  que,  dans  la  situation  du  vaisseau  sur  le  ber- 
cean,  un  orage  subit  pourrait  le  mettre  en  danger.  Et  dans  ce  cas,  les  autorit^s  seraient 
rendufts  responsables  des  cons^queilces  de  leur  ordre, 

C^^tait  une  suggestion  habilomeut  pr<5sent^Se  pour  atteindre  son  but,  et  ello  alarma 
le  gouverneur  asscz  pour  Tengager  5.  retirer  sa  defense. 

La  rdponse  du  commandant  est  h  la  fois  basse,  insolente  et  raensongfere.  II  remercie 
le  gouverneur  de  son  observation  des  droits  des  bellig<5rants,  apr^s  avoir  tout  fait  pour 
perdre  le  droit  d'y  priStendre.  U  d^savoue  toute  conuaissance  du  fait  que  les  hommes 
y  fussent,  quoiqu'il  soit  clair  pour  moi  que  c'cst  la  vraie  raison  qui  pent  expliquer  son 
absnrde  menace  de  livrer  bataille  plut6t  que  de  montrer  Fint^rieur  du  vaisseau,  et  en- 
fin  il  fait  le  fanfaron  sur  le  ton  irrospectueux  et  insultant  employ^  k  son  dgard,  qu'il 
saisira  la  premiere  occasion  de  porter  k  la  connaissance  du  gooveruement  de  Richmond 
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Simaltaneously  with  the  dispatch  of  this  letter,  this  officer  addresses 
to  the  attorney-general  of  the  colony  the  following  inquiry : 

"Be  pleased  to  inform  me  if  the  Crown  claims  the  sea  to  be  British  waters  three  miles 
from  the  Port  Philip  Head-lights,  or  from  a  straight  line  drawn  from  Point  Lonsdale 
and  Schanch/' 

The  audacity  of  this  application  to  that  particular  officer  is  its  most 
marked  characteristic.  The  purpose  of  it  could  scarcely  fail  to  have 
been  penetrated.  It  could  only  have  had  reference  to  the  possibility  of 
taking  on  board  of  his  ship  at  the  nearest  point  outside  of  British  waters 
such  men  as  he  had  already  engaged  to  enlist  with  him.  Yet  the  attor- 
ney-general seems  not  to  have  been  stimulated  by  it  to  take  any  new 
precautions.  He  contented  himself  with  sending  an  evasive  answer 
that  yet  clearly  betrays  his  own  sense  of  the  nature  of  the  inquiry. 

At  this  moment  the  captain  of  the  Shenandoah  had  forfeited  all  pos- 
sible right  to  respect  from  the  authorities,  whether  as  an  officer  or  as  a 
man.  They  were  fully  informed  of  the  fraud  which  had  entered  into 
the  origin  of  his  undertaking.  They  were  enlightened  in  regard  to  his 
continuous  eflforts  to  violate  Her  Majesty's  laws  in  their  port,  and  they 
were  warned  that  detection  in  one  instance  had  not  availed  to  deter 
him  from  meditating  more.  Yet,  so  far  as  the  papers  before  us  are  con- 
cerned, these  considerations  do  not  seem  to  have  produced  any  other 
effect  than  a  desire  to  get  rid  of  him  as  soon  as  possible  by  supplying 
him  with  all  he  asked. 

The  consequences  were  no  other  than  could  have  naturally  been  ex- 
pected. No  vigilance  had  been  exercised  in  preventing  the  commander's 
operations,  and  the  boats  which  took  out  the  people  who  had  been 
enlisted  beforehand  had  it  all  their  own  way.  There  is  not  a  reasonable 
doubt  that  he  carried  away  from  Melbourne  at  least  twenty-eight  of 
these  men. 

An  attempt  has  been  made  to  draw  a  parallel  between  this  enlistment 
and  that  supposed  to  have  been  made  by  the  commander  of  the  Kear- 
sarge  at  Cork.    But  it  appears  to  fail  in  many  respects,  the  most  impor- 


Simnltan^ment  avec  I'exp^ition  de  cette  lettre,  cet  officier  adresse  ii  Tattomey- 
general  de  la  colouie  la  qaestion  Bnivaute : 

**Ayez  la  honi6  de  m'informer  si  la  coaronne  envisage  qne  la  mer  soit  eanx  anglaisee. 
h  trois  niilles  du  pbare  de  Port  Philip  Head,  ou  d'uue  ligne  droite  tirde  de  Point  Lons> 
dale  et  de  Schancb." 

L'andace  de  ectte  demande,  h  cet  officier  en  particalier,  e^t  son  trait  caract^ristiqne 
le  pins  marqu^.  Le  but  ponvait  h  peine  manquer  d'en  6tre  compris.  Elle  ne  pouvait 
se  rapporter  qu'^  la  possibility  de  prendre  ^  bord  de  son  vaisseau,  au  point  le  plus 
proche,  hors  des  eanx  anglaises,  autant  d'hommes  qn'il  en  avait  engag6  h  s^eur61er  avec 
lui.  Et  cependant.  Vattorney-general  ne  semble  pas  avoir  6t6  pousSs  par  cela  k  pren- 
dre ancune  nouvelle  precaution.  11  se  contenta  d'euvoyer  une  r^ponse  (Svaaive  qui 
trnhit  ponrtant  clairement  son  propre  sentiment  sur  la  nature  de  la  demande. 

A  ce  moment,  le  capitaine  da  Shenandoah  avait  perdu  tout  droit  possible  au  respect 
des  autorit^s,  soit  comme  officier,  soit  comme  homme.  Elles  ctaient  pleinement 
informdes  de  la  fraude  qui  s*6tnit  introduite  dans  rorigine  de  son  entreprise.  Ellea 
ctaient  ^clairdes  sur  ses  efforts  continus  pour  violer  les  lois  de  sa  Majesty  dans  lenr 
port,  et  elles  6taient  averties  qne,  surpris  une  fois,  11  ne  sMtait  pas  abstenn  d'eu 
m^diter  davautage.  Mais,  autaut  que  les  documents  placds  devant  nous  s'y  rapportent^ 
ces  considerations  ne  semblent  pas  avoir  produit  d'autre  effet  qu'un  ddsir  d'etre 
debarrasse  de  lui  le  plus  t6t  possible,  en  lui  fournissant  tout  ce  quHl  demandait.  Les 
confe-equences  ne  furent  pas  autres  qne  cellesque  Ton  aurait  pu  naturellement  attendre. 
Aucnue  vigilance  n'avait  6t6  exerc^e  pour  emp^cher  les  operations  du  commandant,  et 
les  bateaux  qui  emmen^rent  les  hommes  enrdlds  auparavant  eurent  le  cbeniiu  libre.  II 
n'y  a  pas  de  doute  raisonnable  quMls  emmen^rcnt  de  Melbourne  au  moins  vingt-hoit 
de  ces  hommes. 

On  a  essaye  de  tirer  un  parallMe  entre  cet  enr61ement  et  celui  que  Von  suppose  avoir 
ete  fait  par  le  commandant  du  Kearsarge  k  Cork.    Mais  il  semble  p^cher  snr  plusleui» 
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taut  of  which  is  this,  that  Captain  Wiuslow,  after  he  got  out  of  British 
waters,  discovered  the  men,  and  took  the  trouble  to  bring  them  back 
to  CJork.    The  other  never  thought  of  reparation  for  his  offense. 

His  vessel  was  one  of  the  swiftest  in  sailing  known  in  the  records  of 
seamanship,  and  therefore  stood  in  little  need  of  coal.  The  supply  she 
had  brought  unexhausted  to  the  port  was  large.  Yet  she  obtained  as 
much  more  as  she  could  carry.  No  questions  seem  to  have  been  asked 
as  to  the  nearest  port  of  destination.  So  far  as  I  can  gather  from  the 
evidence,  it  appears  that  this  vessel  was  completely  supplied  at  Mel- 
bourne with  all  she  wanted  for  a  cruise  of  depredation  continued  for 
many  months.  And,  worst  of  all,  she  obtained  at  this  port  a  comple- 
ment of  her  crew,  without  which  she  could  have  done  nothing. 

An  attempt  has  been  made  to  weaken  the  force  of  the  testimony  given 
by  Temple  on  this  matter.  It  does  not  seem  to  have  materially  shaken 
the  belief  in  it  of  Sir  0.  H.  Darling,  the  governor,  whose  only  fault,  so 
far  as  I  have  been  able  to  observe,  was  that  of  listening  too  much  to 
the  weak  counsels  of  parties  sympathizing  more  than  was  becoming 
-with  the  cause  of  these  malefactors.  When  the  deposition  was  sub- 
mitted by  Her  Majesty's  government  to  his  consideration  in  1806,  he 
explained  some  of  the  incidents  referred  to,  without  contesting  the  truth 
of  any.  But  his  most  significant  comment  was  the  last,  which  is  in 
these  words : 

"Having  expressed  to  you  in  my  dispatches,  to  which  you  refer,  my  belief  that  Cap-, 
tain  Waddell  had,  notwithstanding  his  honorable  protestations,  flagrantly  violated  tho 
neutrality  he  was  bonnd  to  observe  in  respect  to  the  shipment  of  British  citizens  to 
serve  on  board  his  vessel,  I  have  read  without  surprise,  though  with  deep  regret,  the 
long  list  of  names  famished  by  Mr.  Temple,  which  completely  proves  that  this  belief 
was  justly  founded." 

The  dispatches  referred  to  in  this  extract  I  have  not  been  able  to 
discover  among  the  papers  presented  to  us  on  the  part  of  Great  Britain. 
They  are  not  necessary,  however,  to  prove  how  utterly  fruitless  were 
the  attempts,  steadily  persevered  in  to  the  last,  to  bolster  up  the 


points,  dont  le  plus  important  eet  que  le  capitaine  Winslow,  apr^  6tre  sorti  des  eanx 
anglaises,  d^ouvrit  les  hommee  et  prit  la  peine  de  les  reoouduire  k  Cork.  L'autre  ne 
pensa  jamais  ii  faire  reparation  pour  son  offense. 

Son  vaisseau  6tait  un  des  plus  rapides  voiliers  connus  dans  les  annales  de  la  marine, 
et  par  consequent  n'avait  besoin  que  de  pen  de  charbon.  La  provision  qu'il  avait 
apport^e  inepuisee  dans  le  port  etait  grande,  et  cependant  11  en  obtint  autant  qu'il 
ponvait  en  porter.  NuUe  question  ne  semble  lui  avoir  6te  faite  sur  le  plus  proohain 
port  de  destination.  Autant  que  je  puis  en  juger  par  les  preuves,  il  paralt  que  ce  vais- 
■eaa  fut  compietement  approvisionn^  ^  Melbourne  de  tout  ce  dont  il  avait  besoin  x>our 
Que  croisi^re  de  depredations  continuee  pendant  plusieurs  mois.  Et,  le  pire  de  tout,  il 
ebtint  de  ce  port  un  complement  de  son  equipage,  sans  lequel  U  n'aurait  rien  pu  faire» 

On  a  fait  une  tentative  x>onr  afi&iiblir  la  force  de  ce  temoignage.  £Ue  ne  paralt  pas 
avoir  beaucoup  ebranie  la  con  fiance  qu'y  ajoutait  Sir  Charles  H.  Darling,  legouvemeur, 
dont  la  seule  faute,  autant  que  j'ai  ete  &  mdme  de  le  remarquer,  fiit  de  prater  trop 
ForeiUe  aux  faibles  conseils  de  personnes  sympathisant  plus  qu'il  n'etait  convenable 
»veo  la  cause  do  ces  malfaiteurs.  Lorsque  la  deposition  de  Temple  fut  soumise  ^  son 
examen,  en  1866,  il  expliqua  quelques-uns  des  incidents  qui  s'y  rapportaient,  sans  con- 
tester  la  verite  d'ancun  d'eux.  Mais  sa  remarque  la  plus  significative  fut  la  domi^re, 
qui  est  couf  ne  en  ces  termes : 

**  Yous  ay  ant  exprime,  dans  les  depdches  auxquelles  vous  faites  allusion,  ma  convic- 
tion que  le  capitaine  Waddell  avait,  malgre  see  honorables  protestations,  vioie  d'une 
]llani^re  flagrante  la  neutralite  qu'il  etait  tenu  d'observer,  par  Tenrdlement  de  citoyens 
»nglais  pour  servir  h  bord  de  son  vaisseau,  j'ai  lu  sans  surprise,  mais  avec  un  profond 
regret,  la  longue  liste  de  noms  fournie  par  M.  Temple,  qui  prouve  pleinement  que  cette 
oonviction  etait  bien  fondee." 

Je  n'ai  pas  pu  decouvrir,  parmi  les  documents  aui  nous  sont  presentes  de  la  part  de 
a  Grande-Bretagne,  les  dep^ches  anxquelles  il  est  fait  allusion  dans  ce  passage.  Elles 
ne  sont  cependant  pas  necessaires  pour  prouver  combien  les  tentatives  faites  avec  une 
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character  of  the  insurgent  commander  for  veracity.  On  the  other  hand, 
the  effort  was  great,  and  successful  at  the  time,  to  destroy  the  credit 
of  Temple's  deposition.  Yet,  on  a  calm  comparison  of  the  evidence  of 
the  two,  with  testimony  received  from  without,  I  am  convinced  that 
Temple  was  far  the  most  worthy  of  belief. 

In  truth,  Her  Majesty's  government  had  entered  upon  a  wrong  path 
at  the  outset,  in  recognizing  the  original  fraud,  and  their  adherence  to 
it  only  complicated  the  obstacles  to  extrication.  For  the  depredations 
on  the  hardy  and  innocent  seamen  earning  an  honest  living  in  the 
most  hazardous  of  all  enterpriser  on  the  ocean  continued  long  after  the 
last  spark  of  belligerent  pretensions  had  been  extinguished  in  America. 

It  seems  to  me  that  Her  Majesty's  government  and  their  authorities 
of  Melbourne  are  clearly  to  be  held  responsible.  No  such  cruise  coald 
have  been  made  without  the  assistance  derived  from  Melbourne  as  a 
base  of  operations.  Instead  of  attempting  to  counteract  the  strong  cur- 
rent of  popular  sympathy  prevailing  in  all  classes  in  that  settlement, 
the  authorities  either  weakly  yielded  to  it,  or  themselves  co-operated 
with  it,  at  least  so  far  as  could  be  done  by  sluggish  indifference. 

Hence,  it  is  my  conclusion  that,  from  the  time  of  the  departure  of  the 
Shenandoah  from  Melbourne,  the  government  of  Great  Britain,  haviag' 
failed  to  fulfill  the  obligations  of  the  second  rule  specified  for  the  gov- 
vernment  of  the  arbitrators  under  the  provisions  of  the  Vlth  article  of  the 
treaty  of  Washington,  has  rendered  itself  liable  for  all  the  damages  to 
the  United  States  subsequently  incurred  thereby. 

IX. — TUE  SUMTER. 

In  the  second  part  of  the  volume  called  the  Case,  submitted  to  us  on 
the  part  of  Her  Majesty's  government,  on  the  seventh  page 
I  find  a  paragraph  in  the  following  words : 

"  In  and  soon  after  the  month  of  May,  1861,  a  number  of  armed  ships,  mostly  of  small 


persdv^rance  continuelle  jnsqn'ii  la  fin,  d'appuyer  lo  caractJ^re  dn  commandant  insurgi^ 
quant  ii  la  y^racit^,  dtaiont  tout  h  fait  sans  succos.  De  I'autre  c6t6,  I'effort  pour 
ddtruire  le  credit  de  la  deposition  de  Temple  fnt  pjraud,  et  rdussit  pour  le  moment. 
Cependant  une  comparaison  calme  des  prouves  fournies  par  ces  deux,  liommes  avec  la 
tdmoignage  rcyu  du  dehors  me  convainc  que  Temxde  <5tait  de  bcaucoup  le  plus  digne  de 
foi. 

En  vdritd,  le  gouverncment  de  sa  Majesty  avait  pris  un  mauvais  cherain  h  Forigine 
en  reconnaissant  la  fraude  premiere,  et  I'adhdsion  qu'il  y  donna  ne  fit  que  compliqner 
les  obstacles  quUl  rencontra  pour  en  sortir.  Pour  les  d<5pr^dation3  commises  h  I'^gard 
des  hardis  et  innocents  marius,  gaguant  honnStement  leur  vie  dans  la  plus  hasardeuse 
de  toutcs  les  entreprises  sur  Focdan,  et  continudes  longtemps  aprtis  que  la  derni^re 
6tincelle  du  droit  de  belligdrant  avait  6t6  dfceinte  en  Amdrique,  il  me  semble  que  le 
gouvernement  de  sa  Majestd  et  ses  autoritds  de  Melbourne  doivent  6tre  tenus  nettement 
responsables.  Nulle  course  semblable  n'eftt  pu  fetre  faite  sans  le  secours  tird  de  Mel- 
bourne comme  base  d'opdrations.  Au  lieu  d'essayer  de  rdagir  contre  le  fort  courant  de 
sympathie  populaire  dominant  dans  toutes  les  classes  de  cotto  colonie,  les  autoritds,  ou 
bien  y  c<Sd5rent  faiblement,  ou  bien  y  coop6rtireut,  au  moius  autant  qu'on  pouvait  1© 
faire,  par  une  moUe  indifference. 

D6s  lore,  ma  conclusion  est  que,  depnis  Tdpoque  du  depart  du  Shenandoah  de  Mel- 
bourne, le  gouvernement  de  la  Grande-Bretagne,  ayaut  ndgligd  do  remplir  I'obligation 
de  la  seconde  rfegle  spdcifide  pour  la  conduite  des  arbitres  selon  Tarticle  6  du  trait-6  de 
Washington,  s'est  rendu  responsable  de  tons  les  dommages  encourus  subsdquemment  ii 
cause  de  cette  ndgMgence  par  le  commerce  des  fitats-Uuis. 

LK   SUMTER. 

Dans  la  seconde  partie  du  volame  appeld  le  "Case,^'  qui  nons  est  soumis  de  la  part 
dn  gouvernement  de  sa  Majestd,  k  la  page  7,  je  trouve  un  paragraphe  cou^u  dans  les 
termes  suivants : 

'^  Pendant  et  pea  de  temps  apr^  le  mois  de  mai  1861,  plusieurs  b&timents  arm^s, 
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tonua-i^.  were  littml  oat  iu  aud  sent  to  soa  from  ports  iu  the  Confederate  States,  and  a 
('x>D8iderablc  immbor  of  captures  were  made  by  them.  Some  of  these  were  commis- 
?sioiJe<l  as  public  ships  of  war  of  the  Confederate  States,  and  commanded  by  officers  in  the 
naval  service  of  the  confederacy ;  others  as  private  ships  of  war  or  privateers.  Among 
the  armed  vessels  which  were  so  fitted  out  and  made  prizes  were  the  Calhonn,  a  steamer 
«)f  1,000  tons,  sent  to  sea  in  May,  1861,  the  Jeff.  Davis,  Savannah,  Saint  Nicholas,  Wins- 
low,  and  York.  More  than  twenty  prizes  were  made  by  these  vessels.  The  Sumter 
( to  which  reference  will  be  made  hereafU^r)  went  to  sea  in  June,  1861 ;  the  Sallie  and 
Nashville  in  October,  1861 ;  the  Echo  in  1^6*2 ;  the  Retribution  and  Boston  in  1863 ;  the 
i'hickamauga,  Olustee,  and  Tallahassee  in  1864.  These  vessels  ai*e  stated  to  have 
taken  from  sixty  to  seventy  prizes." 

If  by  tbis  grave  report  it  was  iiiteiuled  to  establish  that  the  insurgent 
Americans  were  in  18G1  entitled  in  any  way  to  be  considered  as  a  bel- 
ligerent on  the  ocean,  the  motive  can  only  be  explained  by  presuming 
4?ither  an  absence  of  all  acquaintance  with  the  actual  condition  of  the 
insurgent  States  at  that  time  or  deliberate  misrepresentation.  I  pre- 
fer to  adopt  the  earlier  construction. 

In  jK)int  of  fact,  it  is  clearly  shown  iu  these  papers,  as  well  as 
from  the  past  condition  of  that  region  of  coast  ever  since  the  time 
of  its  first  settlement,  that  it  has  never  possessed  any  commerce  or  navi- 
^tion  of  its  own.  Whatever  might  have  been  the  list  presented,  it 
could  contain  only  such  vessels  as  might  accidentally  have  been  found 
iu  its  ports  at  the  moment  of  the  insurrection,  belonging  to  owners 
outside  of  the  jurisdiction.  That  all  such  vessels  were  at  once  seized, 
and  made  for  a  short  period  to  play  a  part  for  which  they  were  utterly 
unfitted,  is  strictly  true.  Yet,  so  far  from  presenting  any  just  ground 
for  recognizing  these  people  as  a  maritime  belligerent,  all  the  facts  tend 
the  more  to  convince  me  that  to  all  intents  and  purposes  Her  Majesty's 
government  might,  with  quite  as  much  justice,  recognize  iu  any  similar 
emergency  these  cantons  of  Switzerland  as  such.  Be  this  as  it  may,  I 
am  ready  to  ^ulinit  there  was  for  a  short  time  a  slight  appearance  of  a 
naval  force  that  might  deceive  strangers.    ( )ut  of  the  number  of  vessels 

«lont  la  plupart  t^taieut  de  faihle  tonnage,  furent  eipiip^s  et  mis  hors  des  ports  situ<^s 
dans  les  dtats-confidderes ;  ils  firent  un  uoiuhre  considerable  de  eaptures.  l>e  ces  bAti- 
luents,  les  uus,  commandes  par  des  ofliciers  an  service  navjil  de  la  couft^dc^ration, 
reyurent  la  comuiission  de  vaisseaux  de  guen-e  des  i^tats-eonfd^deres,  les  autres  celle  do 
vaisseaux.  de  guerre  privos  ou  de  corsaires.  An  noinbre  des  vaisseaux  arm^s  en  guerre 
<iui  furent  <^uip6s  de  la  sorte  et  qui  tireut  des  prise^i,  se  trou  vaieut  le  Calhoun,  steamer 
Jaugeant  plus  de  uiille  tonneanx,  c|ui  prit  la  uier  au  mois  <le  niai  1861^  le  Jefferson 
Davis,  le  Savannah,  le  Saint  Nicliohis,  le  Winslow  et  le  York.  Plus  de  vingt  prises 
«'churent  a  ces  navires.  Le  Sumter  (dont  il  sera  fait  mention  plus  loin)  prit  la  mer  en 
juin  lyGl;  le  Sallie  et  le  Nashville,  en  octobro  IHtil ;  I'Kcho,  en  1862;  la  lit^tribution  et 
le  Boston,  en  1864 ;  le  Chickawauga,  I'Olustee  et  leTallahiissee,  en  18(54.  Ces  vaisseaux 
auniient  fait,  dit-on,  de  soixant^i   si  soixante-dix  nrises.-' 

Si  par  ce  rapport  grave  on  avait  riutention  <1  otabUr  (pie  les  iusurgcs  amt^ricains 
avaient  droit  en  1861,  en  aucnne  maniere,  a  etre  consid<^res  counne  belligerants  sur 
Toccan,  la  raison  n'en  pent  etre  expliqude  qu'en  supposant  reelle  une  absence  de  toute 
4'onnaiHKance  de  la  condition  actuelle  des  etats  iusurg«5s  a  eette  epoque,  soit  un  faux 
rap[»ort  n^Heehi.  .le  pr^lere  a<lopter  la  preuiiere  interpret^ition.  En  effet,  il  est  claire- 
nieut  demoutre  dans  ces  <loeumeuls,  aussi  bieit  <|ue  par  la  condition  anUfrieure  de  cett-e 
ivgiou  maritime,  quVUe  n'a  Jamais  )M»Ks(^d<^,  dei»uis  I'epcique  do  sa  i»remiere  colonisation, 
jiucuti  commerce^ni  aueune  navigatitui  pnqtre.  Quel  qu'ait  pu  ^qre  le  rAle  des  uavircH 
pr«*sent<^s,  il  ue  )»ouvait  coiitenir  cpu*  de»  vaisseaux  ([ue  Ton  pouvuit  avoir  trouv<^s  acei- 
tlentetleiiient  (lans  les  ]M»rt«  au  moment  de  riiisurrectiou,  appartenunt  a  des  proprn^- 
taires  ♦11  dehors  de  sa  juridietion.  (^iie  tons  ces  vaisseaux  furent  saisis  en  m<>me 
(enqts  vt  qn'on  leur  lit  pendant  une  eourie  |K'riode  j(»uer  un  role  pour  lequel  ils  (^taient 
tout-:i-fait  inqtropres,  est  un  fait  strietement  vrai.  Mais  loin  d«  fouruir  aucun  motif 
raisonnuble  )»our  recounaltre  ces  gens  conniM^  lH*llig<5rants  maritimes,  c<»8  faits  tendont 
Mirt4)nt  a  me  eonvaiiicre  ipi'a  tons  egards  le  g(»uveniement  <le  sa  Majesie  aurait  pu, 
avee  tout  autant  de  justice,  reeonnaitre  comuie  t^ls,  dans  des  cireonstances  analogues, 
les  cantons  <le  la  Suisse.  C^uoi  qn'il  en  sdit,  je  snis  pr^'t  Ji  admettre  cpi'il  y  eut 
peuilaiit  quelcjue  tem]>s  niie  l;^gere  a\q»arence  d^nie  force  navah*  (|ui  pouvait  trouq»er 
<les  ef ran jrers  m:i I  inform e.s.     An  n«Miiln<'  d«  s  vaissea  i\  indiqne,-  jlans  le  i>ass  >ge  <nie 
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arrayed  iu  the  passage  I  have  quoted  is  the  steamer  Sumter,  a  case  now 
presented  to  our  consideration  as  founding  a  claim  for  damages  from 
Her  Majesty's  government  by'that  of  the  United  States. 

This  was  a  steamer  built  iu  no  sense  for  a  war- vessel.  She  had  been 
employed  as  a  packet  between  New  Orleans  and  the  Havana,  and  though 
most  likely  to  have  belonged  to  private  proprietors  in  New  York,  may 
possibly  have  had  some  in  New  Orleans.  I  am  willing  to  concede  the 
beneiit  of  the  doubt.  At  all  e\ents,  she  was  seized  by  the  insurgent 
government,  fitted  up  iu  haste  with  the  few  guns  that  she  could  bear, 
and  pushed  through  the  blockade  at  the  mouth  of  the  Mississippi  to  the 
high  sea.  This  was  on  the  30th  of  June,  186 1.  After  making  some 
prizes,  and  touching  at  various  ports  belonging  to  other  powers,  she  at 
last  made  her  appearance  in  a  harbor  of  Her  Majesty's  island  of  Trin- 
idad. This  was  on  the  30th  of  July.  Here  she  was  recognized  in  due 
form,  was  supplied  with  a  new  main-yard,  provisions,  and  eighty  tons 
of  coal.  She  next  appeared  at  Paramaribo,  in  Dutch  Guiana,  nineteen 
days  after  sailing  from  Trinidad,  and  there  received  an  additional  supply 
of  coals.  From  thejice  she  proceeded  to  various  ports  of  other  sov- 
ereign powers,  until  at  last  she  found  her  way  to  Her  Majesty's  port  of 
Gibraltar. 

This  experience  had  completely  established  the  fact  that  in  her  then 
condition  she  was  utterly  unfitted  for  her  undertaking.  The  efforts  to 
get  her  refitted  had  failed ;  and  although  there  wfis  a  long  delay  per- 
mitted at  Gibraltar — much  longer,  indeed,  than  seems  altogether  justi- 
fiable— the  end  of  it  was  that  she  w^as  disarmed,  dismantled,  sent  to 
Liverpool,  and  never  afterward  tried  as  a  cruiser.  The  truth  probably 
was  that  it  was  found  cheaper  to  build  eflicient  vessels  in  Great  Britain, 
which  this  one  never.could  have  been. 

It  appears  that  eleven  of  her  prizes  were  made  before  reaching  Trin- 
idad, where  she  coaled.  None  were  made  between  Trinidad  and  Para- 
maribo, and  only  five  afterward. 

If  Her  Majesty's  government  had  been  called  to  exercise  due  vigilance 


j'ai  transcrit,  le  Btennier  Sumter  est  nn  cas  prdsent^  actuellemont  A  notre  exameu 
comme  servant  de  base  i\  una  r^claDiation  en  domiuages  aupres  da  gouvernemeut  de 
sa  Maje8t<5  par  celui  des  fitats-Uuis. 

Le  Sumter  nVtuit  en  aucun  sens  un  steamer  construit  pour  etre  vaisseau  de  gnerre. 
n  avail  ^t^  employ^  comme  paqueboteutre  la  NouveUe-Orleans  et  la  Havane,et  quoiqu'il 
ait  appartcnu  tr^s-vraisemblablement  h  des  propri^taires  privds  k  New  York,  il  est  pos- 
sible qu'it  en  ait  eu  it  la  Nouvelle-Orl^ans.  Je  suis  <lispus^  k  accorder  le  bdn^tice  dn 
doute.  Quoi  qu'il  eu  soit,  il  fut  saisi  par  le  soi-disant  gouvernement  insurg^,  ^^uip^  ^ 
la  hCite  du  pen  de  canons  qu'il  pouvait  porter  et  forya  le  blocus  k  I'embouchure  da 
Mississippi  pour  se  reudre  en  haute  mer.  C'^tait  le  :J0  juin  1861.  Apr^  avoir  fait 
qnelques  prises  et  touchiS  diyers  ports  appartenant  k  d'autres  puissances,  il  lit  eufin  son 
apparition  dans  uu  port  de  Pile  de  sa  Maje8t<^  la  Trinity.  C'etait  le  30  juillet.  II  y  fot 
reconnu  en  dfte  forme,  fut  pourvu  truno  nouvelle  ^rande  vergue,  de  provisions  et  do 
quatre-vingts  tonnes  de  charbcm.  It  apparut  ensuite  k  Paramaribo,  dans  la  Guyano 
hoilandaise,  dix-neuf  jours  apres  avoir  quittc  la  TrininS,  et  la  il  re^ait  un  nouveau  sub- 
side de  cbarbon.  D'ici  il  se  reudit  a  ditf<6rents  ports  d'autres  puissances  souveraines* 
jusqu'A.  ce  qu'eniin  il  arriva  k  Gibraltar,  port  de  sa  Majest<^.  . 

Cette  experience  avait  compl<$teuieut  dtabli'le  fait  que  dans  sa  condition  d'alors  11 
^tait  entierement  inipropre  k  son  eutreprise.  Les  efforts  pour  le  radouber  avaient 
^chou<5,  et  quoique  un  long  d<51ai  lui  eftt  6t<S  accord<5  k  Gibraltar,  buaucoup  plus  long 
en  eliet  qu'il  nesembhU.  n^^cessaire,  il  fut  entin  ddnaruid,  drSuiautel^,  envoys  k  Liverpool, 
et  ne  fut  \ms  employd  plus  tard  comme  croiseur.  I^a  v^rit^  ^'tait  probablemeut  quo 
I'on  trouva  meilleiir  march<^  de  construire  des  vaisseaux  plus  efficaces  eu  Angleterre. 

11  seuible  quo  onze  de  ses  prises  furent  faites  avarit  d'atteiudro  la  Trinity,  oil  il  fit  da 
cbaibon.  Il  n'en  lit  aucuuc  eutro  la  Triuitd  et  Paramaribo,  et  seulemeut  cinq  plus 
tard. 

Si  le  gouvernement  de  sa  Mnjostt'  avait  el^'  appeh'  a  exercer  dfte  vigilance  pour  em- 

Jigitized  by  CnOOQ IC 


OPINIONS    OF    MR.    ADAMS.  211 

to  prevent  the  littin^-out,  arming,  or  equipping  tliis  vessel,  it  might 
perhaps  have  been  liable,  bat  it  is  cl^r  it  had  no  opportunity.  Such 
as  it  was,  the  fact  is  well  established  that  the  entire  work  was  done  at 
New  Orleans. 

Neither  was  it  in  a  way  to  permit  this  vessel  to  make  use  of  its  ports 
or  waters  as  the  base  of  naval  operations,  for  the  plain  reason,  if  there 
were  no  other,  that  its  career  so  soon  terminated  in  the  second  of  the 
only  two  ports  she  visited. 

The  only  resemblance  to  such  a  thing  was  the  supply  of  coals  received 
at  Trinidad.  But  that  was  exhausted,  without  an  opportunity  of  doing 
damage,  before  reaching  the  port  of  another  sovereign,  and  nothing  was 
ever  received  from  British  sources  afterwards  All  the  supplies  ob- 
tained with  that  exception  came  from  ports  belonging  to  other  powers. 

I  fail,  therefore,  to  see  wherein  Her  Majesty's  government  has  omitted 
to  fulfill  any  duty  presented  in  this  case,  for  1  cannot  discover  what  duty 
she  was  called  to  fulfill. 

It  is  very  true  that,  at  the  moment,  this  proceeding  of  the  recogni- 
tion of  the  Sumter  at  Trinidad  was  regarded  by  the  Government  of  the 
United  States  as  an  unfriendly  act,  and  much  remonstrance  was  made 
against  it.  Whether  this  was  made  with  or  without  just  foundation,  it 
does  not  seem  necessary  here  to  consider.  The  question  now  is  solely 
of  damages  incurred  by  failure  to  fulfill  certain  specified  duties.  I  can 
discover  no  damages,  and  very  trifling  duty. 

But  there  is  one  more  question  in  connection  with  the  history  of  this 
vessel  that  demands  consideration.  It  is  alleged  that  she  was  suffered 
to  remain  an  undue  length  of  time  in  the  port  of  Gibraltar,  and  that  a 
fraudulent  sale  was  recognized  which  enabled  the  insurgents  to  trans- 
fer the  vessel  to  Liverpool,  and  use  her  again,  under  a  British  register,  as 
a  transport  for  their  cause. 

The  answer  to  this  is,  that  her  detention  at  Gibraltar,  however  it  may 
be  considered,  wa^s  certrtinly  productive  of  no  damage,  while  her  pres- 
ence on  the  ocean  might  have  been.    And  as  to  the  fraudulent  sale. 


IH'clier  ran-anj;euiont,  rarmeineut  on  lV<iuip«ment  de  co  vaisscau,  U  poarraifc  pent-t'tre 
avoir  6U^  responsable,  niais  il  est  clair  qu  il  n^ou  eut  pas  Toccasiou.  Tol  qu'il  fut,  il  est 
bion  6tabli  <pie  Fouvrage  cntier  fut.  fait  ^  la  Nonvelle-Orl<5an8. 

II  ue  fut  pas  lion  plus  eu  position  de  permettre  ;\  ce  vaisscan  de  faire  U8a;;e  de  ses 
ports  on  dt»  fien  eaux  coinnio  base  d'op<^rations  navales,  par  la  raison  <*vidente,  s'il  n'y 
en  eut  pas  d'autn's,  quo  sa  carriere  se  termina  si  t6tdans  le  second  des  deux  seuls  pOrts 
cju'il  visita.     *   . 

Le  seul  fait  qui  rcssomble  i\  nue  somblable  permission  fut  le  subside  de  cbarbon 
re^u  4  la  Trinitt*.  Mais  celui-ci  fut  opuis<S  sans  qu'il  ait  eu  nue  occasion  de  nuire  avant 
cVatteindro  le  port  d*un  autre  souverain,  et  ensuite  il  ne  reyut  plus  Jamais  rion  de 
Honrces  anglaisrs.  Tons  los  autrcs  subsides  qu'il  obtint^  i\  I'exception  de  celui-U,  pro- 
venaient  de  ports  apparteuant  h  d'autres  puissances. 

Je  ne  puis  done  voir  en  quoilegouvernementdesaM{vje8t<^an<5glig<^de  rempliraucun 
devoir  proscrit  dans  ee  cas,  car  je  ue  puisd<^convrir  quel  devoir  il  dtait  appel6  ^  remplir. 

li  e^t  bicn  vrai  qu'an  moment  nieme  ce  proc^d^  de  la  reconnaissance  du  Sumter  k  la 
Trinit<*  fut  regarde  par  le  Gouvernement  des  £tats-Unis  comme  un  acte  peu  amical,  et 
quells  y  firent  beaucoup  de  renion trances.  Si  ceci  a  6t6  fait  avec  de  justes  raisons  ou 
non,  il  ne  me  semble  pas  nc^cessaire  de  Texaminer  ici.  La  question  actuelle  est  unique- 
tnent  de  dommages  euoourns  par  la  negligence  ii  remplir  certains  devoirs  spociii6s.  Je 
u«  puis  di'convrir  aucun  dommage  v.t  qu'un  trtis-l^ger  devoir. 

Mais  il  y  a  une  autre  question  en  rai)port  avec  I'Cistoire  de  ce  vaisseau,  qui  demaude 
i!k  Hre  examinee.  On  alK'gue  qu'on  lui  permit  de  denieurer  dans  le  pore  de  Gibraltar 
an-de]:\  du  temps  legal  et  qu'une  vente  franduleuse  fut  recounue  qui  permit  aux  in- 
tfiirg^s  de  trausf<^rer  le  vaisseau  k  Liverpool  et  de  Temployer  de  uouveau  sous  registro 
anglais  comme  transport-  pour  la  cause  des  insurgds. 

La  r^ponse  i\  ceci  a^t  que  son  s<^jour  li  Gibraltar,  de  quelqne  fa^on  que  Ton  puisse  le 
consid^rer,  ne  fut  certaiuement  la  cause  d'ancun  dommage,  tandis  que  sa  pr<SBence  sur 
rc»c<^an  anrait  pn  IVtre.    Et  quant  ^  la  vente  franduleuse,  le  vaisseau  6tait  exposes  k 
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the  vessel  Wiis  opeu  to  captaro  in  her  defenceless  state,  and  it  \viu>  con- 
ceded that  no  reclamation  could'  have  been  made  for  it.  So  likewise 
she  was  open  to  capture  in  her  latest  capacity  as  a  transport.  In 
neither  case  does  Her  Majesty's  ijovernment  appear  to  me  to  have  in- 
curred any  responsibility  under  the  three  rules  of  the  treaty  which  can 
be  estimated  in  damages. 

Of  just  such  a  character  as  this  one  are  other  vessels  presented  so 
gravely  in  the»extract  which  I  have  made  from  the  British  case  at  the 
outset.  These  are  the  wretched  rags  over  which  Her  Majesty's  minis- 
ters condescended  to  throw  the  mantle  of  a  belligerent.  This  thoy  had 
an  unquestionable  right  to  do.  Having  done  so,  it  is  not  possible  for 
me  to  reach  any  other  decision  in  the  present  case.  At  the  same  time,  it 
may  be  remarked  that  it  is  made  clear  from  these  papers  that  at  no  time 
did  this  belligerent  ever  send  to  sea  during  the  struggle  a  single  war- 
vessel  built  within  the  limits  of  the  territory  it  temporaril}-  controlled. 

X.— THE  NASHVnXE. 

This  appears  to  be  another  instance  of  a  seizure  of  a  steamer  con- 

^  ^  ^11  structed  for  apacket  to  run  between  New  York  and  Charleston, 
in  South  Carolina,  and  an  attempt  to  turn  her  into  a  vessel 
of  war  by  puttiug  two  light  guns  upon  her,  and  the  necessary  ammuni- 
tion to  frighten  unarmed  merchant-ships. 

In  this  state  she  received  the  requisite  officers,  and  on  the  26th  of  Au- 
gust, having  run  the  blockade  of  Charleston,  made  her  way  to  the  port 
of  Saint  George,  in  the  island  of  Bermuda,  on  the  30th,  in  the  guise  of 
a  war- vessel.  In  oKler  to  get  safely  out  of  Charleston  Harbor,  she  had 
been  constrained  to  go  light,  in  consequence  of  which  she  stood  in  need 
of  considerable  supplies  of  coal  at  Saint  George,  to  enable  her  to  effect 
her  contemplated  passage  to  Southampton.  She  obfciined  between  400 
and  500  tons  from  private  sources. 

Her  stay  at  this  place  must  have  been  from  the  30th  of  August  to  the 
4th  of  November,  when  she  started  for  Southampton.    A  stay  of  sixty- 


<>tre  pris,  dans  I'irapossibiUto  ou  il  ^^taifcde  so  dt'^fendre,  et  Ton  reconuut  quMl  n\  avail 
point  de  rdclamatioo  k  faire  k  cet  <^j^ard.  II  ctait  <^galemeiit  expose  h.  6tre  pris  daus  »a 
derni^re  condition  de  transport.  Ni  dans  un  cas  ni  dans  Fautro  le  gonvcruemeut  de  sa 
M^est^  ne  me  semble  avoir  eucouru  ancune  respousabilit^,  suivant  les  trois  regies  du 
traits,  qui  puisse  Hve  estim^e  en  douimages. 

Du  nidme  caractire  que  celui-ci  sont  les  autros  vaisseanx  pr<^sent^s  si  s<^rieu8emeiit 
dans  fextrait  que  j'ai  fait  du  *'  British  case"  au commencement.  .  Ce  soiit  les  mi8<5rable» 
liaiUons  sur  lesquels  les  ministres  de  sa  Mtgest^  ont  bien  voirlu  jeter  le  manteau  de 
belligdrant.  lis  avaient  un  droit  incontestable  kle  faire.  L'ayant  fait,  il  ne  m'est  pas 
possible  de  d<^cider  autrement  dans  le  cas  present.  £n  mdme  temps,  on  pourrait  bien 
remarquer  qu'il  ressort  clairement  de  ces  documents  qu'4  aucune  6poque  ce  bellig<^rant 
lie  mit  en  roer  pendant  le  oonflit  un  seul  vaisseau  de  guerre  constmit  dans  les  limiU-s 
du  territoire  snr  lequel  il  exer^a  pour  le  coup  son  controle. 

LE  NASUVILLK. 

Ceci  paralt  etro  un  autre  exemple  d'une  saisie  d'un  steamer  coustniit  pour  servir 
comme  paquebot  6011*6  New  York  et  Charleston  dans  la  Caroline  du  iSudf  et  uuc  autre 
tentative  de  le  transformer  en  vaisseau  de  guerre,  en  y  mettant  deux  l<5ger8  canons  ei 
les  munitions  n^cessaires  pour  ^pouvanter  les  vaisseaux  marchauds  uon-arm^s. 

Dans  cet  <^tat  il  re^ut  les  officers  requis,  et  le  2(3  avril,  ayant  forc<5  le  blocus  de  Charlc«4- 
ton,  se  rendit  au  port  de  St.-Georges,  dans  Tile  de  Bermude,  le  30,  comme  vaisseau  de 
guerre.  Alin  de  sortir  en  s^urite  du  port  de  Charleston,  il  avait  (^te  oblig^  dialler  sans 
charge,  et  en  cons<Squence  il  eut  besoin  de  subsides  cousiddrable.s  de  charbou  ^  St.- 
George  pour  Hre  en  etat  d^ettectner  sou  i>assage  projct<5  ii  Southampton.  II  en  obtint 
entro  quatre  et  cinq  cents  tonnes. 

Sou  sejour  dans  ce  port  doit  avoir  vt6  du  30  aofit  au  4  novenibre,  oil  il  pai-tit  pour 
Southampton.     Un  sojonr  d(^  soixautr-six  jours  ac<M>rd«'  a  cet  endroit,  aJont«^  a  ce  grand 
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six  days  permitted  iit  this  place,  in  counectiou  with  the  large  supply  of 
coal,  indicate  an  extremely  liberal  construction  of  the  civility  duo  to 
such  a  vessel  at  the  outset  of  a  struggle  like  that  in  America. 

At  the  same  time  it  should  be  observed  that  Her  Majesty's  govern- 
ment had  not  yet  found  time  to  mature  the  necessiwry  regulations  to  be 
observed  in  her  remoter  dominions,  in  regard  to  the  stay  of,  and  the  sup- 
plies to  be  furnished  to,  the  vessels  of  the  contending  parties  when  touch- 
ing at  her  ports. 

In  her  trip  across  the  ocean  the  Nashville  met  and  destroyed  one 
merchant-vessel  of  the  United  States — the  Harvey  Birch.  After  leav- 
ing Southampton,  she  stopped  again  at  Bermuda,  where  she  received  150 
tons  of  coal,  which  enabled  her  to  return  home.  On  her  way  she  seems 
to  have  destroyed  one  schooner.  It  is  to  be  inferred  that  her  utter  un- 
htness  for  the  business  to  which  she  had  been  put  had  been  clearly 
proved,  and  she  was  laid  aside. 

It  is  contended  that  the  reception  which  this  vessel  met  with  at  vari- 
ous ports  of  Iler  Majesty's  kingdom,  and  the  abundant  supplies  of  coal 
received  by  her,  are  suflQciently  proved  to  bring  her  within  the  purview 
of  the  second  rule  specified  in  the  treaty  of  Washington  for  the  guid- 
ance of  the  arbitrators. 

But,  in  order  to  establish  this  claim,  it  seems  to  me  necessary  to  con- 
sider the  question  of  intent  on  the  part  of  the  authorities,  as  well  as 
that  of  negligence. 

From  the  evidence  furnished  in  the  papers  before  us  in  regard  to  thes6 
two  i^oints,  I  confess  that  I  cannot  gather  sufficient  materials  to  enable 
me  to  decide  against  Her  Majesty's  Government  on  either  of  them.  At 
the  outset  of  the  struggle,  and  before  the  receipt  dt  clear  directions  to 
regulate  their  conduct,  it  might  very  well  happen  that  the  authorities 
in  the  remote  dependencies  would  make  mistakes  of  judgment  in  per- 
mitting supplies,  without  meaning  to  be  partial  to  one  side  more  than 
to  another.  I  have  no  reason  to  suspect  that  just  the  same  measure 
would  not  then  have  been  granted  to  any  vessel  of  the  United  States. 
A  few  tons  more  or  less  of  coal  can  scarcely  be  called  convincing  proof 


subside  de  charboD,  iudiqno  uno  interprdtation  cxtriimement  lib<5rale  dela  civility  dfte  k 
nil  tel  vuisseau^aii  commencomeutd^uiiconflittel  que  celui  qui  avait  dclatd  en  Am^rique. 

En  merae  tenipa,  il  faut  remarquer  que  le  gouvernement  de  sa  Maje8t<5  n^avait  pas 
<^uc"ore  tronv6  le  temps  de  mftrir  les  regies  udcessaires  h  observer  dans  ces  6tatB  (Sloign^s, 
i|uant  an  s^jouret  aux  subsides  a  accorder  aux  vaisseaux  des  deux  parties  en  cooflit 
qni'toucheraient  leurs  ports. 

Dans  sa  course  ii  travers  Tocdan,  le  Nashville  rencontra  et  d<5truisit  un  vaisseau 
niarcband  des  fitats-Unis,  le  Harvey  Bircb.  Aprils  avoir  quitt<?  Southampton,  il  toucba 
lie  nouveau  jI  Bermude,  oh  il  re^ut  cent  cinquante  tonnes  de  cbarbon,  ce  qui  lui  permit 
4le  retourner  choz  lui.  Dans  sa  route,  il  semble  avoir  d<^truit  un  schooner.  On  pent 
croire  quo  son  incapacit<S  complete,  pour  le  r61o  qu'on  lui  avait  fait  jouer,  avait  <5t6 
ilairemout  pronv<?o,  et  il  fut  mis  de  c6td. 

On  alK'gno  que  raccneil  quo  reyut  co  vaisseau  dans  diffdrents  porta  du  royaume  de  sa 
^fajestd  et  les  subsides  abondauts  de  charbon  quMl  obtiut  sout  d^^moutrds  suffisants 
\Hmr  b^  placer  sons  la  seconde  rigle  spiScilice  dans  le  traito  do  Washington  commo 
«4nido  pour  les  arbitres. 

Mais  afin  dVtablir  cotte  pr(^tontion,  il  me  semble  n^^cessaire  d'cxaminer  la  question 
dc  mauvaise  iutenticm  de  la  part  des  autorit^s  aussi  bien  quecelle  de  n<?gligeuce. 

Par  les  preuves  fournies  daus  les  documents  places  devant  nous  quaut  k  ces  deux 
))oints,  j^avoue  quo  jo  no  puis  ras«i'mblcr  des  matdriaux  suiBsants  pour  me  permettre 
lie  decider  contre  le  gouvernement  de  sa  Majesty  sur  aucun  des  deux.  Au  commence- 
ment du  conrtit,  et  avant  la  r<^ception  de  directions  claires  pour  rogler  leur  conduite,  il 
lM)uvait  tres-bien  arriver  que  dans  les  possessions  dloign^^'es  les  autoritds  fisseut  des 
«*rrenrs  de  jugement,  en  accordant  des  snbsides  sans  penser  h  Gtre  partiales  pour  un 
jiarti  plut/it  (lue  pour  I'autre.  Je  u'ai  nulle  raison  de  soup^onner  qu^on  n'eftt  pas  alors 
:uconl6  oxaotement  la  memo  niesure  fi  un  vaisseau  des  fitata-Unis.  Quelques  tonnes 
lie  charbon  de  ]dnM  ou  do  raoins  peuvent  ft  peine  Hra  a]>pel<^es  des  preivvesjjonvaju- 
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of  malicious  iutcnt.  From  my  observation  of  the  general  ooursc  of 
Governor  Ord,  I  fail  to  gather  any  clear  traces  of  a  disposition  to  be 
otherwise  than  impartial  in  that  ofiicer. 

With  respect  to  the  stay  of  the  Nashville  at  Southampton,  and  her 
supplies  received  there,  I  do  not  find  that  the  case  was  essentially  dif- 
ferent from  that  of  the  CTnited  States  steamer  the  Tuscarora,  which  \va« 
at  that  port  at  the  same  time. 

Last  of  all,  I  entertain  very  serious  doubts  whether  this  vessel  was 
ever  intended,  by  those  who  fitted  her  out,  for  the  purpose  of  cruising 
as  a  depredator  on  the  ocean.  Certainly,  her  long  period  of  utter  inac- 
tion at  the  only  port  where  she  stopped,  and  her  straight  course  to 
Southampton  and  back,  do  not  at  all  indicate  it.  Even  the  two  cap- 
tures which  she  actually  made  seem  to  have  been  vessels  she  chanced 
to  meet  on  her  track,  which  she  could  destroy  without  tlie  slightest  de- 
viation. The  governor  of  St.  George's  seems  to  have  been  convinced 
that  the  object  of  the  voyage  was  connected  with  the  establishment  of 
diplomatic  relations  in  Europe,  and  procuring  naval  supplies  and  stores. 
At  one  time  it  was  intended  to  bring  out  Messrs.  Mason  and  Slidell, 
and  it  actually  did  have  on  board  Colonel  Peyton,  supposed  to  be  charged 
with  a  mission  of  the  same  kind. 

However  this  may  be,  I  fail  to  find  solid  ground  upon  which  to  base, 
in  this  case,  any  charge  either  of  intention  or  negligence  against  Her 
Majesty's  Government  under  the  terms  of  the  treaty  of  Washington. 

XT.— THE    ('niCKA3IAUGA. 

On  or  about  the  lirst  week  in  March,  1804,  a  steamer  called  the  Edith, 
which  had  been  built  within  the  kingdom  of  Great  Britain 
thaunuui..  ^^^  ^^^^  purpose  of  running  the  blockade  of  the  insurgent 
ports  in  the  United  States,  sailed  from  London.  She  appears  to  have 
been  one  of  a  number  constructed  under  a  joint  ownership  of  the  insur- 
gent authorities  in  the  United  States  and  certain  commercial  houses  in 


cantcs  d'intcntion  malicieiiso.  Dans  mon  exaracn  de  la  conduite  j]f<^n6rale  da  goaver- 
neur  Ord,  jo  ne  pnis  recucillir  aiicune  trace  clairo  d'une  disposition  qui  ait  616  autre 
chose  que  d'etre  impartial  chez  cet  officier. 

Quant  au  s<^J()ur  du  Nashville  a  Southampton  et  aux  subsides  quMl  y  recut,  je  ne 
trouTo  pas  que  le  cas  fftt  essentiellement  different  de  celui  du  steamer  dcs  Ktats-UQis 
Tuscarora,  que  <5tait  dans  ce  port  ^  la  m^me  <5poque. 

Enfin,  j'ai  de  tres-grands  dout^s  si  ce  vaisseau  fftt  jamais  destin6  par  ceux  qui 
lYquiperent  h  croiser  comme  corsaire  sur  I'oc^^an.  Certainement,  sa  longue  p^riode  de 
complete  inaction  dans  le  seal  port  oU  il  s'arrdta  et  sa  course  directe  aller  et  retour  ne 
Vindiqncnt  pas  du  tout.  Meme  les  deux  prises  qu'il  fit  eftectivement  sembleut  avoir 
6t6  des  vaisseaux  qu'il  rencontra  par  hasard  sur  sa  route,  et  qu'il  put  d6truiro  sans  la 
plus  l(^g^re  d<;viation.  Le  gouverneur  de  St.-George  semblo  avoir  6t6  convaincu  que  le 
but  du  voyage  dtait  en  rapport  avec  I'dtablissement  de  relations  diplomatiques  on 
Europe  et  (le  procurer  des  subsides  navals  et  des  fournitures  militaires.  Pendant  an 
rnonient  on  eut  IMntention  de  conduire  MM.  Mason  et  Slidell  en  Europe,  et,  effective- 
inent,  il  y  avait  ^  bord  le  colonel  Peyton,  que  I'on  supposait  ^tre  chargd  d'uno  mission 
do  la  nieme  nature. 

Qu*?i  qu*il  en  soit,  jo  no  puis  tronver  do  raisons  solidcs  sur  lesquelles  baser  dans  ce 
oas  aucune  accusation  d'intention  on  de  negligence  coutro  le  gouverncnu*nt  de  sa 
Mnjcsto,  d'apres  les  termcs  du  traitd  de  Washington. 

LE   CHICK  AM  AUG  A. 

La  jiremiere  seniaiue  de  niars  1864,  ou  j\  pen  pres,  uu  steamer  appeld  I'Edith,  qni 
avait  6t6  constrult  dans  le  royanihe  de  la  Grande-Bretague  dans  le  but  de  forcer  le 
blocus  des  ports  insurgds  aux  fitats-Unis,  partit  de  Londres.  11  semble  avoir  6t6  un 
des  vaisseaux  construits  comme  propri<5t6  commune  des  autoritos  insurg^es  aux  £tat6- 
Unis  et  de  quelques  niaisons  de  comnierco   do  la  Grandc-Hretagne.    Comme  tcl  il 


OPINIONS    OF    MK.    ADAM«.  215 

Great  Britain.  As  sucli,  she  made  her  way  successfully  into  the  port 
of  Wihningtou,  in  North  Carolina.  It  being  ascertained  by  experiment 
that  she  vaxs  a  fast  and  stanch  vessel,  it  was  then  determined  by  the 
insurgent  authorities  to  put  three  guns  upon  her,  with  the  necessary 
equipment,  and  transform  her  into  a  regular  cruiser.  As  such  she 
claimed  to  be  recognized  at  Bermuda  on  the  7th  November.  Here  her 
commander  applied  for  leave  to  coal  and  repair  machinery,  which  was 
granted.  She  was  supplied  by  the  authorities  with  twenty-tive  tons,  and 
permitted  to  remain  for  repairs  eight  days.  If  .t  was  proper  to  recog- 
nize her  at  all,  in  no  instance  have  I  perceived  a  firmer  tone  in  dealing 
with  a  vessel  of  the  kind,  or  a  clearer  execution  of  the  orders  given  by 
Her  Majesty's  government.  If  it  happened  that  the  commander  suc- 
ceeded in  getting  a  larger  supply  from  private  sources,  it  must  have 
been  done  surreptitiously  and  in  defiance  of  their  will.  On  her  outward 
trip  from  Wilmington,  she  seems  to  have  destroyed  some  merchant- 
vessels.  But  when  she  got  back,  the  experiment  appears  to  have  been 
considered  unsatisfactory,  for  it  was  not  continued.  She  was  again  re- 
ducetl  to  a  transport.  Not  long  afterward  Wilmington  wa«  taken  by 
the  United  States,  and  the  last  traces  of  spurious  belligerency  on  the 
American  coast  were  expunged. 

Here  I  fail  to  see  any  reason  for  charging  Her  Majesty's  government 
with  any  default  under  either  of  the  three  rules  prescribed  for  the  guid- 
ance of  the  arbitrators  by  the  terms  of  the  treaty  of  Washington. 

XII. — TUE  TALLAHASSEE. 

This  is  one  of  the  number  of  vessels  constructed  in  Great  Britain,  of 
which  the  (Jhickamauga,  whose  case  has  been  already  con- 
sidered, is  another  example.  About  the  first  week  of  April, 
1864,  she  left  London,  under  the  name  of  the  Atlanta.  On  the  20th  she 
arrived  in  Bermuda.  Here  she  seems  to  have  remained  until  the  24tli 
of  May,  when  she  started  to  run  the  blockade  at  Wilmington,  in  which 
she  appears  to  have  succeeded.  For  the  next  month  she  was  running  in 
the  same  business  between  Bermuda  and  Wilmington. 


r^nssit  h  cntrer  dans  lo  port  do  Wilmington,  dans  la  Caroline  du  Nord.  L*cxp<^rienco 
ayant  d^inontrd  que  c'(5tait  un  vaisseau  rapide  et  fort,  les  autoritiSs  insurgi^es  ddcidJirent 
d'y  mettre  trois  canons  avcc  IVquipement  nccessairo  et  de  le  transformer  en  croiseur 
rdgulier.  II  pr^tendit  6tro  reconnu  comme  tel  h  Bermude  le  7  uovembre.  Son  com- 
mandant y  demanda  la  permission  de  fairo  dn  cbarbon  et  de  r<5narer  sa  machine,  ce  qni 
Ini  flit  accordd.  II  reyut  des  autorit/s  vingt-cinq  tonnes  et  la  permission  de  restcr 
huit  jours  pour  reparations.  S'il  <^tait  convouable  de  le  reconnaltro  du  tout,  je  n'ai 
trouv^  en  aucun  cas  un  ton  plus  ferme  en  traitant  avec  nn  vaisseau  do  cette  sorte,  ni 
une  ex<?cution  plus  nette  des  ordres  donnds  par  le  gouvernement  de  sa  Majestd.  S'il 
arriva  que  le  commandant  r^^ussit  h,  obtenir  un  plus  grand  subside  de  sources  priv<5es, 
ceci  doit  avoir  6x6  fait  snbropticeinent  et  en  bravant  sa  volont6.  Dans  sa  course  apr^s 
6tre  sorti  de  Wilmington,  il  semble  avoir  d<^truit  quatre  vaisseaux  marchands.  Mais 
quand  il  revint,  I'expdiience  semble  avoir  6t6  envisagi^e  comme  pen  satisfaisante,  car 
elle  ne  fut  pas  continuee.  II  fut  de  nouveau  reduit  k  V6Uit  de  transport.  Ten  de  temps 
aprfes,  Wilmington  fut  pris  par  les  iGtats-Unis,  et  les  derniores  traces  de  guerre  mari- 
time sur  la  c6te  amdricaine  furent  i^teintes. 

Je  ne  puis  voir  ici  aucune  raison  d'accus(;r  le  gouvernement  de  sa  MajosK?  de  fautc, 
d*apre8  aucune  des  trois  r^-gles  prescrites  pour  guider  les  abitrrs  suivant  les  ternie.s  dn 
traitd  de  Washington. 

LE  TALLAIIASSKi:. 

C'est  nn  vaisseau  du  nombre  de  ceux  qui  out  6i6  construits  en  Augleterre,  dont  le 
Chickamauga  (co  cas  a  i\6}b,  6t6  examine)  <^tait  un  autre  exemple.  La  premiere  semaine 
d'avril  1884,  h  pen  pr^8,  il  quitta  Londres  sous  le  nom  de  I'xVtlanta.  he  "20  il  arriva  li 
Bermuda.  II  semble  y  ^tre  resti^  jusqu'au  24  mai,  oil  il  partit  pour  forcer  le  blocus  do 
"Wilmington,  ce  h  quo!  il  parait  avoir  r^^ussi,  car  le  mois  snivant  il  semble  avoir  6i6 
cmployd  de  la  mr»me  manierc  entre  Bermuda  et  Wilmington.  /^^/^/-v^T^ 

Jigitized  by  VjOOQ IC 
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Being  i'oniKl  swil't  and  stroug,  it  appears  to  Lave  been  decided  at 
WilmiDgtoii  to  make  an  experiment  of  turning  this  vessel  into  a  cruiser. 
The  equipment  and  manning  were  all  done  there,  and  on  the  6th  of 
August,  the  commander,  Wood,- succeeded  in  running  the  blockade,  and 
entered  upon  his  career  of  depredation. 

In  this  case  it  is  fortunate  that  we  have  before  us  the  whole  story  of 
this  short  cruise  narrated  by  the  commander  himself,  under  circum- 
stances which  render  the  truth  of  it  probable.  Commander  Wood,  in  a 
letter  purporting  to  be  official,  reports  these  facts:  1.  That  he  sailed  five 
days  to  the  northward  without  finding  any  vessels  not  European.  2. 
That  on  the  11th,  having  approached  New  York,  as  he  pursued  the  line 
of  the  coast  northward,  until  the  20th,  he  captured  thirty-three  vessels^ 
twenty-six  of  which  he  destroyed.  Most  of  them  were  of  small  size. 
By  this  time  he  had  reached  the  British  provinces,  and  had  consumed 
nearly  all  his  coal.  So  he  decided  to  put  into  Halifax  on  the  18th,  aud 
try  his  luck  for  new  supplies. 

It  appears  very  clearly  from  his  confession  that  Sir  James  Ilojie,  the 
admiral  then  in  command  at  the  station,  like  most  of  the  officers  in  Her 
Majesty's  naval  service,  had  no  fancy  for  this  fraudulent  si)ecie8  of  bel- 
ligerenc}',  and  no  disposition  to  be  blind  to  the  tricks  by  which  it  was 
carried  on.  The  lieutenant-governor  also  gave  no  hopes  of  any  relaxa- 
tion of  the  rules  laid  down  by  the  government,  whether  in  regard  to  his 
stay  or  his  suppl'es.  After  all,  he  boasts  that  he  did  succeed  in  cheat- 
ing him  a  littUs  but  it  was  not  enough  to  do  any  good 5  so  he  was  com- 
pelled to  abandon  his  cruise  for  the  want  of  coals,  and  make  the  best  of 
his  way  back  to  his  starting-point.  He  succeeded  in  forcing  the  block- 
ade at  Wilmington  on  the  2(Jth.     This  made  a  cruise  of  twenty  days. 

There  is  some  evidence  to  show  that  this  vessel  issued  forth  once  more 
as  a  cruiser  from  Wilmington,  in  the  early  part  of  November,  and  made 
a  few  captures.  If  so,  it  was  under  another  name,  that  of  the  Olustee. 
Like  other  rogues,  after  having  once  more  exhausted  her  reputation,  she 
changed  her  name  a  third  time,  laid  down  her  armament,  and  presented 

Corame  on  lo  tronvait  rapide  efc  fort  il  paralt  quo  I'on  dt'cula  a  Wilmington  d'essayer 
do  transformer  cc  vaieseau  en  croiseur.  L'equipement  ot  le  rocrutement  de  I'dquipage 
Heiublent  y  avoir  6t.6  laits  eutierement,  et,  le  6  aoftt,  le  commandant  Wood  r^nssit  a 
forcer  le  blocus  et  commenya  sa  carriere  de  dtSpr^dations. 

Danscecas  il  est  beureux  qne  nous  ayons  devant  nous  toutc  Tliiatoire  do  cetto  courts 
croisitTe,  racont^e  par  lo  commandant  du  vaisseau  lui-mf«me,  dans  des  circonstances  qui 
en  rendent  la  v^rit<$  probable.  Ce  monsieur  Wood,  dans  une  Icttro  qu^on  peut  envisa- 
ger  comme  oificielle,  rappollc  ces  faits :  1.  Qu'il  fit  voile  cinq  jours  vers  le  nord  san.s 
trouver  aucun  vaisseau  qui  no  fftt  curop<5en.  2.  Que  le  11,  8'<?tant  approcbd  de  New 
York,  et  comme  il  suivait  la  ligne  des  c6te8  lea  jours  suivants  jusqu'au  20,  il  captnra 
trente-trois  vaisseaux,  dont  il  dotruisit  vingt-six.  La  plupart  <§tait  de  petite  navires. 
Pendant  ce  temps  il  avait  atteint  le^  provinces  anglaises,  et  avait  consume  i\  peu  prety 
tout  son  cbarbon.  II  d^cida  done  d'entrer  {\  Halifax  lo  18,  et  de  tenter  la  fortune  pour 
obtenir  de  nouveaux  subsides. 

11  resHort  tr^s-clairement  de  sa  confession  que  Sir  James  Hope,  I'amiral  qui  com- 
mandait  alors  dans  la  station,  comme  la  plupart  des  officiers  au  service  naval  de  sa 
Majest<^,  n^avait  aucun  goftt  pour  cottc  espece  tie  bellig^rant  frauduleux  et  nuUe  dispo- 
sition k  fermer  Ics  yeux  sur  les  ruses  dout  il  se  servait.  Le  lieutenant  gouverneur  ne 
donna  non  plus  aucun  espoir  do  so  reliicher  des  ^^gle8  etablies  par  le  gouvernement, 
Roit  h  regard  de  son  s^jour  soit  pour  ses  subsides.  Apros  tout  cepeudant  il  so  vant<* 
d'avoir  reussi  h  le  tricber  un  peu,  ma  is  ce  n'etait  pas  asscz  pour  rien  faire  de  bon.  II 
fut  done  oblige  d'abandonner  sa  course  fauto  de  cbarbon  et  de  faire  do  son  mieux  pour 
revenir  i\  son  point  de  dispart.  11  reussit  'X  forcer  le  blocus  do  Wilmiugton  le  20.  Cela 
faisait  nne  course  de  viugt  jours. 

11  y  a  des  preuves  quo  ce  vaisscau  sortit  do  nouveau  comme  croiseur  do  Wilmington 
tout  au  commencement  de  novembre  et  fit  quelqr.es  prises.  Si  cela  est,  ce  fnt  sous  un 
autre  nom,  celui  de  I'Olustee.  Comme  d'autres  fourbes,  apn^s  avoir  encore  une  fois  ust'^ 
sa  reputation,  il  cliangea  de  noin  une  troisiiine  fois,  deposa  son  armcment  et  se  piV^senta 
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bcMselt*  at  l>ermudii  as  a  merchantmaD,  with  a  car^o  of  cotton,  whieh 
she  bad  run  out  of  Wilmington.  She  was  now  called,  not  inappropri- 
at<>ly,  the  Chameleon.  But  when,  on  the  0th  April,  18G5,  all  American 
ports  l>eing  finally  closed,  she  reached  Liverpool,  she  was  reported  at 
that  place  as  the  Amelia,  consigned  to  Messrs.  Fraser,  Trenholm  &  Co., 
the  sole  remaining  representatives  of  an  extinguished  fraudulent  bellig- 
erent. 

The  conclusion  to  which  I  have  come  is,  that  there  is  no  evidence  ad- 
duced in  this  case  to  show  that  Her  Majesty's  government  has  failed  to 
observe  the  rules  laid  down  for  the  regulation  of  neutrals,  as  prescribed 
by  the  treaty  of  Washington. 

XIII. — THE  RETRIBrXION. 

Of  all  the  spots  made  memorable  in  ller  Majesty's  dominions  by  the 
extent  of  fraudulent  transactions  of  every  description  con- 
ne<3ted  with  navigation,  during  the  struggle  in  the  United 
States,  the  little  island  of  Nassau  api>ears,from  the  papers  before  us,  to 
have  earned  a  right  to  bear  away  the  palm. 

The  most  flagrant  instance  seems  to  be  now  presented  to  our  consid- 
eration in  the  (nise  of  this  vessel,  the  Eetribution.  So  thoroughly  is  the 
truth  interwoven  with  and  covered  up  in  a  web  as  well  of  simulation  as 
of  dissimulation,  that  I  confess  it  to  be  a  labor  of  extreme  difficulty  even 
to  reach  any  statement  of  the  facts  which  I  can  rely  upon  as  abso- 
lutely correct. 

It  may,  however,  bo  assumed  as  true  that,  in  the  year  1850,  a  steam- 
propeller  was  constructed  at  Buffalo,  in  the  State  of  Now  York,  which 
was  taken  to  New  York,  and  employed  for  several  years  as  a  tug  in  that 
port. 

In  the  month  of  April,  18GI,  being  the  precise  period  of  the  breaking 
out  of  the  conflict  in  America,  this  tug  appears  to  have  been  sent  by 
the  proprietors  to  the  southern  coast.  No  reason  for  this  proceeding  is 
given,  and  no  port  of  destination  is  mentioned.     Perhaps  the  object 

^  Bcrmnda  coTmiie  vaisseau  inarchand  cliarg«'  (Vniio  carjjaisou  de  cotoii  avec  laquelle  il 
<^tait  sorti  do  Wilinin^on.  II  s'appelait  alors  d'une  malli^re  coavonable  le  Cani<^l<5on. 
Mais  lorsque,  le  9  avril  18(»5,  tons  lea  i)orts  airi('*ricain8  furent  entiii  ferm^s,  il  atteignit 
Liiverpool.  fiit  euregistr^  en  cet  Budroit  sous  le  uoin  de  TAinelia,  consign^  i\  MM.  Frazer* 
Trenholm  et  C*S  les  souls  reprt'seutants  rostants  d'un  bellig<''raut  frauduleux  <^teiat. 

La  conclusion  a  laquolle  je  suis  amv6  dans  re  cas  est  qu'il  n'y  a  pas  do  preuves  pro- 
daitos  pour  d(^moutror  cpie  le  gouvernemeut  do  sa  Majesti^  a  n(';?lig<^  d'observer  lo.< 
rt'^gles  c'tablii's  pour  la  conduits  d<vs  neutros  prose riros  par  le  traite  <le  \Vashiu;^ton. 

i.v  Kirruir.i  HON. 

Do  tons  It's  lit'ux  roudus  nu-iuorables  daus  les  t'tats  de  sa  Majostt^  par  ri'tenduo  des 
transactions  fraudulousi^  de  touto  p~spt*ce,  qui  se  rattacb-iut  a  la  navijjatiou  pendant  le 
c4)Dflit  des  fitat-Unis,  la  petite  ville  do  Nassau  semble,  d'apres  les  documents  deposes  de- 
vant  nous,  avoir  couijuis  le  droit  de  reuiport^sr  la  palme. 

L'exanople  le  plus  tlagrant  semble  ttro  niaintenaut  prosente  fi  notre  examou  daus  le 
cas  da  vaisseau  la  Ketrii)ution.  La  v<^rite  t^t  Udlemetit  eiitrelaceo  et  eouverte  <ruu 
tissn  de  feintos  et  de  dissimulations,  que  j'avoue  (jue  c'est  un  travail  d'une  extri^me 
difficaltd  d'arriver  ji  aucnn  expose  des  faits  sur  lequel  je  puisse  m'appuyer  comme  abso- 
Inment  correct. 

On  peut  cependant  atlmottre  comme  vrai  que,  dnns  Vanneo  KyCy,  un  st4»amer  j\  iK'dice 
fut  constrnit  a  Hufl'alo,  dans  lYtat  de  New  York,  amen»*  a  New  York  et  employe  pendant 
plusiours  anneos  coramo  remorqueur  dans  ce  port. 

An  mois  d'avril  1S61,  IVpoque  precise  ou  eciata  le  contlit  en  Amerique,  co  remorqueur 
semble  avoir  et^  envoye  par  les  propriet^iires  sur  la  cote  sud.  Nulle  raisou  de  ce  pro- 
<'*'de  n'est  douuee.  et  aucun  ]»ort  de  destlimtion  n'est  mentioniK'.     Veiit-etre  le  but> 
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might  have  been  to  find  a  market.    If  so,  the  owners  must  have  been 
disappointed.    The  tug  was  driven  by  stress  of  weather  into  Cape  Fear 
Kiver,  where  it  was  seized,  after  the  lashion  of  that  day  in  that  region, 
without  the  trouble  of  paying  anything,  and  her  crew  were  made  pris 
oners. 

Iler  machinery  seems  to  have  been  transferred  to  some  other  purj>ose, 
for  the  next  thing  we  learn  is  that  she  had  become  a  sailing-vessel,  and 
her  name  was  the  Retribution. 

Meanwhile  one  year  and  a  half  had  elapsed.  On  the  2l8t  of  Novem- 
ber, 1863,  only,  ^he  re-appears  at  Charleston,  in  South  Carolina,  and  is 
there  registered  as  the  private  property  of  one  Thomas  B.  Power,  a 
citizen  of  that  place.  Here  it  is  recorded  that  a  man  named  John  Parker 
is  the  master.  He  was  neither  a  citizen  of  Sonth  Carolina,  nor  of  any 
of  the  insurgent  States. 

It  is  thus  made  quite  plain  that  this  Mr.  Parker,  whom  we  shall  soon 
find  under  several  other  names,  was  at  that  time  known  only  as  the 
master  of  a  private  vessel  belonging  to  a  citizen  of  Charleston.  There 
was  no  pretense  of  a  public  commission  either  of  the  vessel  or  of  it« 
commander.  I  can  nowhere  discover  that  anything  of  the  sort  was  ever 
produced  throughout  all  the  subsequent  proceedings. 

Nevertheless,  it  is  reasonable  to  believe  that  this  vessel  was  armed, 
equipped,  and  manned  at  Charleston  for  the  puq)ose  of  carrying  on  a 
system  of  depredation.  Her  first  appearance  in  this  capacity  on  the 
high  sea  was  on  the  28th  of  January,  1863,  when  she  pounced  upon  the 
schooner  Hanover,  belonging  to  Provincetown,  a  small  fishing  town  on 
the  coast  of  Massachusetts,  and  well  on  its  way  to  its  destination  of  Aux 
Cayes,  in  the  island  of  San  Domingo. 

The  captain  of  the  Retribution  now  laid  down  his  name  of  Parker. 
On  reaching  the  Hanover,  he  at  once  recognized  the  master,  Washing- 
ton Case,  as  a  person  .he  had  seen  at  Proyincetown,  when  he  was  there 
engaged  in  a  fishing  voyage  from  that  port,  a  few  years  before.  He  now 
announced  himself  as  Vernon  Locke,  belonging  to  the  British  province 
of  Nova  Scotia. 


porirraifc  avoir  H6  do  trouver  iin  march<?.  Si  c'est  1j\  le  cas,  les  propri^taires  doiven^ 
avoir  luaDqud  leur  attente.  Le  reniovqueur  fut  pouss^  par  le  inaovaiH  teinps  dans  le 
Cape  Fear  Kiver,  ofi  il  fut  saisi,  d^apr^s  la  mode  d'alors  dans  ce  pays,  sans  s'inqaidter 
de  riea  payer,  et  I'cquipage  fut  fait  prisounier. 

Sa  machine  semble  avoir  6t6  consacrde  k  nn  autre  usage,  car  ce  que  nous  apprenons 
ensuite,  c'est  qu'il  <5tait  devenu  uu  voilier  et  quo  son  nom  <5tait  la  Retribution. 

Pendant  ce  temps,  un  an  et  demi  s'dtait  (?couM.  Le  21  novembre  1862,  soulemeut,  il 
reparalt  h  Charleston,  dans  la  Caroline  du  Sud,  et  il  y  est  euregiatrd  comme  propricte 
particu  ii^re  d'un  Thomas  B.  Power,  citoyeu  de  cette  ville.  Ici  les  registres  portent 
qu'un  homme  nomm6  John  Parker  en  est  le  capitaine. 

II  est  parfaitement  clair  que  ce  M.  Parker,  quo  nous  trouverons  hientAt  sous  pin- 
sicurs  autres  noms,  n'dtait  h  cette  <^poque  conuu  que  commo  capitaine  d'un  vaisseaa 
particnlier  appartenant  ^  un  citoyeu  de  Charleston  ;  il  n*<Stait  pas  citoyeu  do  la  Caro- 
line du  Sud,  ni  d'aucun  ^tat  insurgd.  II  u'y  eut  i)a8  de  pr^texte  d^ine  commission 
publique,  ni  du  vaisseau  ni  de  son  commandant.  Jo  ne  puis  d<^couvrir  nulle  part 
qu'aucune  pi^ce  do  cette  nature  ait  jamais  6l6  produite  pendant  toutes  les  transactions 
eubsdquentes. 

Ndanmoins  il  est  raisonnable  de  croire  que  ce  vaisseau  fut  arm6,  dquip^  et  recrat-^  h 
Charleston  dans  le  but  de  so  livrer  k  un  systi^me  do  dd])r<5dation8.  Sa  premiere  appari- 
tion dans  ce  rAle  en  haute  mer  eut  lieu  le  28  Janvier  18Ii3,  oh  il  pin^a  le  schooner  Han- 
over, de  Provincetown,  petito  ville  de  p^cbeurs  sur  la  c6t-e  du  Massachusetts,  et  but  le 
point  d'arriver  :\  sa  destination,  Aux  Cayes,  dans  Tile  de  St.-Domingue. 

Le  capitaine  de  la  Retribution  ddposa  alors  son  nom  de  Parker,  lln  arrivant  h  bord 
du  Hanover  il  reconnut  immddiatement  le  capitaine  Washington  Case  comme  nne  per- 
sonne  qu'il  avait  vue  h  Provincetown,  lorsquMl  y  avait  6t6,  quelques  ann<Se8  anparavantt 
occup<S  d'un  voyage  de  p^che  de  ce  port.  II  s'annon^a  alors  comme  Vernon  Locke,  de 
la  province  anglaisc  la  Nouvelle-l^coHse.    Si  Ton  admet  ceci,  il  s'cnsuit  qu*un  citoyen 
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ir  this  be  admitted,  it  follows  that  a  eitizeu  of  one  of  Her  Majesty's 
dependencies,  acting  as  an  officer  of  a  vessel  pretending  to  a  belligerent 
commission,  took  possession  of  the  Hanover  as  his  lawful  prize,  turned 
adrift  the  true  eaptain  and  his  crew  in  an  open  boat  to  make  their  way 
to  the  nearest  land  as  they  best  could,  and  then  bore  off  with  his  prey 
toward  the  island  of  Long  Cay. 

A  question  naturally  arises  here,  whether  this  Nova  Scotia  man  Locke, 
in  coming  to  this  region,  had  been  moved  to  it  by  any  previous  familiarity 
with  its  facilities  for  such  enterprises  as  he  was  about.  The  evidence  on 
this  point  is  not  conclusive.  Thomas  Sampson,  a  person  sent  out  as  a 
detective  by  the  United  States  Government  to  watch  what  was  going 
on  at  Nassau,  affirms  that  he  knew  by  good  report  that  Locke  had  been 
clerk  for  Adderly  &  Co.,  which  fact,  if  it  were  true,  would  go  far  to  ex- 
plain the  cause  of  the  success  of  all  his  operations.  But  it  will  not  ex- 
plain how  he,  a  Nova  Scotia  man,  should  have  been  recognized  as  a 
legitimate  commander  of  a  belligerent  vessel  of  the  insurgent  Stiites  by 
the  authorities  of  Nassau.    But  of  this  I  shall  have  more  to  say  presen  tly. 

On  the  5th  of  February,  1863,  that  is,  eight  days  after  the  capture  of 
the  Hanover,  this  vessel  arrived  at  Long  Cay.  But  there  came  at  the 
same  time  another  vessel  in  company,  called  the  Two  Brothers,  which 
Captain  Locke  had  succeeded  in  the  inter  ral  iu  hunting  up,  as  well  as 
her  owner,  a  person  of  the  name  of  Farrington,  apparently  not  unaccus- 
tomed to  the  business  of  buying  up  shipwrecked  property.  But  it  was 
not  as  Locke  that  the  captain  now  appeared.  This  time  he  had  the  as- 
surance to  personate  Washington  Case,  the  true  master  of  the  Hanover, 
whom  he  had  sent  off  with  his  crew  several  days  before.  He  told  a 
story  that  the  vessel  had  been  ashore  and  consequently  sprang  a  leak, 
which  would  make  transshipment  necessary.  The  end  of  it  all  was,  that 
he  desired  to  sell  more  or  less  of  the  cargo.  Fart-ington  doubted  the 
truth  of  this  account  from  the  first,  but  he  did  not  see  why  that  should 
prevent  his  buying  the  cargo.  So  the  two  proceeded  to  the  office  of  the 
collector,  iu  order  to  get  the  necessary  permit  to  land.    That  officer  ex- 


rFane  dcs  possessions  do  sa  M.ije8t<5,  agissant  comme  officier  d'na  vaisseaii  pr«5tendant 
avoir  uno  commissiou  de  bellig^rant,  s'onipara  du  Hanover  coramo  prise  l<5t5alo,  jeta  lo 
vrai  capitaino  et  son  dquipage  dans  un  petit  bateau,  pour  qu'ils  gacnassent  la  terre  la 
plus  proche  comnie  ils  le  pourraient,  puis  ciiigla  avee  sa  prise  vers  1  lie  de  Long  Cay. 

Ici  8'61i>ve  uaturellemeut  la  question  de  savoir  si  cct  homme  de  la  Nouvelle-ficosse, 
Locke,  on  venant  dans  ces  parages,  y  avait  6t6  pouss^S  par  une  certaine  familiarity  avec 
Ics  facilit<5s  quUl  y  avait  trouv6es  auparavant,  pour  des  enterprises  commo  celle  qu'il 
projetait.  Les  preuvcs  sur  ce  point  ne  sont  point  concluantes.  Thomas  Sampson, 
envoyd  comme  «agont  de  police  par  le  Gouvernement  des  Etats-Unis,  pour  surveiller  ce 
qui  se  passait  h  Nassau,  aftirme  qu'il  sj^vait  de  bonne  source  que  Locke  avait  6t6 
commis  cbez  Adderleyet  C'«,  fait  qui,  s'il  6ta\t  vrai,  tendrait  fortement  i\  expliquer  la 
cause  du  succt^s  de  tout^s  ses  operations.  Mais  cela  n'expliquerait  pas  comment  lui,  uu 
homme  de  la  Nouvelle-I^cosse,  aurait  6t6  rcconnu  comme  commandant  Ij^gitime  d*uu 
vaisseau  belligcrant  des  <5tat8  insurgc^s  i^ar  les  autoritcs  do  Nassau.  Mais  j'aurai  h  en 
dire  davantage  t^ut  ;\  rhenro. 

Le  5  fdvrier  I8()3— c'est-.Vdirc,  huit  jours  apr^s  la  capture  du  Hanover — ce  vaisseau 
nrriva  a  Long  Cay.    Mais  11  y  arriva  en  ni^me  temps  uu  autre  vaisseau  appel6  les 


Two  Brothei-s,  que  le  capitaine  Locke,  dans  I'intervalle,  avait  rdussi  h  dccouvrir, 
.'lussi  bien  que  sou  propridtaire,  du  nom  de  Farrington,  qui  avait  apparemmeut  I'habi- 
tnde  d^acheter  des  propri6t(5s  naufrag^es.  Mais  ce  ne  fut  pas  comme  Locke  qu^apparut 
alors  le  capitaine.  Cette  fois  il  eut  I'audaco  de  joucr  le  r61e  de  Wjishington  Case,  lo 
vrai  capitaine  du  Hanover,  qu'il  avait  euvoy6  promener  avec  son  Equipage  quelques 
jours  auparavant.    II  lit  une  liistoire,  disaut  que  le  vaisseau  avait  touch6  terre  et  qu^eu 


empdch^  d^acheter  la  cargaision.    lis  se  rendireut  done  tons  les  deux  au  bureau  du 
rorcveur  pour  obtcnir  la  permission  de  dc^barquer.    Cct  officier  cxamina  les  papiors 
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amined  tbe  i)a[»eis  offered  in  the  usual  manner,  asked  the  customary 
questions,  and,  bein*2:  satisfied,  gave  the  requisite  authority. 

Thus  every  part  of  Jjoeke's  scheme  had  completely  succeeded,  lit* 
received  his  mone3'.  Farrington  sold  the  goods,  doubtless  at  a  .uo(Mi 
profit.  The  captured  vessel  was  sent  to  Nassau,  there  loaded  with  salt 
and  provisions  to  go  to  one  of  the  insurgent  ports,  after  which  there  is 
no  further  trace  of  her. 

It  should,  however,  be  particularly  noted  that  the  manifests  of  the 
cargo  presented  to  the  collector,  upon  which  the  transfer  of  the  property 
was  authorized,  were  two. '  They  bore  dates  on  different  days,  the  5th 
and  6th  February,  and  both  purported  to  have  been  signed  by  the 
true  captain,  Washington  Case.  But  inasmuch  as  he  ha4  been  sent  on 
his  way  over  the  sea  on  the  25th  of  January,  it  is  clear  that  the  date>; 
were  appended  by  Locke.  Moreover,  the  two  manifests  were  not  iden  - 
tical  either  in  regard  to  the  articles  of  the  cargo  nor  to  the  quantities  of 
each.  Furthermore,  the  signatures  were  by  no  means  in  the  same  hand- 
writing. It  is  not  unlikely  that  one  of  them  may  have  been  genuine, 
and  found  on  board  of  the  vessel  after  it  was  taken.  But  the  other  was 
so  siguea  that  no  one  at  sight  of  it  could  avoid  seeing  it  was  not  by  the 
same  hand. 

]Mr.  John  Burnsi<le,  the  resident  magistrate  of  Inagua,  subsequently 
reported  to  the  governor  the  facts  which  he  happene(l  to  witness.  Ho 
affirms  that  both  Farrington  and  he  doubted  the  truth  of  Locke's  story 
at  the  time.  A  day  or  two  afterward,  by  reason  of  some  words  dropped 
from  an  intoxicated  sailor  in  the  Hanover,  the  collector  was  led  to  sus- 
pect some  falsehood,  which  induced  them  all  to  examine  the  papers 
more  closely.  The  truth  bec^ame  apparent,  on  inspection,  that  a  palpable 
forgery  had  been  committed,  and  an  individual  falsely  personated. 

Here  were  the  collector,  the  resident  magistrate  of  the  district,  and 
one  other  person,  all  of  them  convinced  that  a  grave  offense  had  been 
committed  against  the  law — an  offense,  too,  involving  a  question  of 
property,  which  it  would  seem  to  have  been  the  duty  of  the  officers  at 


qui  lui  t'taient  pro8ontt%,  dans  la^forme  onlinairc.  tit  Ics  questions  usuclles,  ct,  t^atisfait^ 
donua  Tautorisation  demaiidi'B. 

Ainsi  lo  plan  de  Locko  avait  ivnssi  compk-tetuent  dans  toutes  sos  parties.  II  ro^ut 
sou  argent.  Farrington  vendit  la  inerchandiHe,  sans  donto  avec  grand  proHt.  Le  vais- 
Hoau  capture  fat  envoy<^  a  Nassau  ;  la,  charge  de  sel  ot  do  provisions  pour  so  rendre  a 
I'un  des  ports  iusurg<5s,  aprt^s  quoi  on  no  trouvo  phis  de  hii  aucnno  trace. 

II  faut  copendant  remarqucr  particnli«>remeut  quo  los  **  manifests"  de  la  cargaison 
pivsent«5s  an  rcceveury  sur  lesquels  le  transfert  de  la  propri<5t(S  fat  antorise,  etaient  an 
uombre  de  deux.  lis  portaient  des  dates  de  jours  dittV-ronts,  le  5  et  le  6  fevrier,  et  tons 
les  deux  protendaient  avoir  ft6  signes  par  lo  vrai  capitaine  Washington  Case.  Mais 
comme  il  avait  ot6  envoyc  sur  mer  le  25  Janvier,  il  est  clair  que  les  dates  avaient  4t6 
ajontees  par  Locke.  De  plus,  les  deux  ** manifesto"  nV^taient  identiquea,  ui  quant  aux 
articles  do  la  cargaison,  ni  quaut  k  la  quantity  de  cbacun  d'eux.  Eu  outre,  les  signa- 
tures nVtaieut  pas  le  moins  du  monde  de  la  ni(^me  (jcritare.  II  n'est  pas  iuvraisembla- 
blo  (luo  I'uue  d'eUes  ait  pu  «>tre  autbeutique  et  trouvi^e  il  bord  apres  sa  capture.  Mais 
Tantro  ctait  eerite  de  telle  sorto  quo  personne,  en  la  voyaut,  ne  pouvait  nianqner  df 
rooonnaitre  (lu'ello  nvtaifc  pas  do  la  memo  main. 

M.  John  Buruside,  ma'^istrat  d'Inagiia,  rapporfca  plus  tard  an  gouveruenr  les  faits 
dout  il  lui  otait  arrive  d'etre  temoin.  II  atlirme  (|ue  tons  les  deux,  Farrington  et  Ini, 
eureut  des  dontes  sur  la  verity  de  I'histoire  de  Locko  h  cette  (^poque.  Un  jour  ou  deux 
plus  tard,  en  suite  de  (piehiues  mots  e^chapp^s  b,  un  matelot  ivre  du  Hanover,  le  re- 
eeveur  fut  ameuo  a  souj)^M)uner  (luehjue  meiisonge,  ce  qui  les  conduisit  dk  examiner 
tx)us  deux  le,s  papiers  de  plus  pri^s.  La  vcrire  devint  manifesto  il  Texamen  :  qu'un  faux 
palpable  avait  ete  nomniis,  et  qu'on  avait  fanss.*raent  pris  lo  titre  d'un  autre  individu. 

Voili^  done  le  reeevenr,  le  magistrat  du  district  et  une  autre  personne  convaincua 
tons  troi»  qu'une  grave  oftVnse  avait  (5t6  commise  centre  la  loi,  offense  entratnant  de 
plus  une  ((uestitMi  de  propiii't*' qu'il  anrait  eto,  seinble-t-il,  du  dev<)i^des  olliciers  du 
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least  to  meutiou  officially  to  the  authorities  at  Nassau.  It  was  for  them 
to  leatl  the  way,  in  warning  them  in  season  of  an  abuse  which  might 
possibly,  and  even  probably,  come  to  their  notice  in  connection  with 
both  these  vessels  at  Nassau.  In  i)oint  of  fact,  both  of  them,  as  well  as 
a  part  of  the  cargo,  went  to  Nassau  and  remained  some  time. 

Three  weeks  elapsed,  and,  so  far  as  appears  by  the  i)apers,  not  a  whis 
per  regarding  this  extraordinary  transaction  seems  to  have  been  com- 
municati'd  to  the  governor  or  anybody  in  authority  at  Nassau.'  The 
Retribution  was  there  and  the  Hanover  was  there.  Nassau  is  a  very 
small  placid,  where  every  event  of  this  kind  naturally  would  attract  some 
attention.  The  officers  of  the  Retribution,  including  Locke  himself,  had 
come  there.  A  single  line  from  the  collector  would  have  served  to  point 
attention  to  the  subject,  and  to  llx  the  eyes  of  the  authorities  on  the 
vessels  at  least,  if  not  on  the  men.  It  is  not  unreasonable  to  infer  from 
the  character  of  the  place  that  the  substantial  fiicts  attending  the  cap- 
tun*  were  more  or  less  known  to  many  persons,  from  the  moment  of  the 
ariivalof  the  vessels  and  the  men.  The  collector  was  dumb.  The  resi- 
dent magistrate  was  dumb.  As  to  Farrington,  nothing  could  be  ex- 
pedited from  him,  as  he  had  become  more  or  less  a  party  in  interest  in 
itoncealing  the  fraud  which  he  could  not  doubt  had  been  committed. 

Neither  is  it  at  all  likely  that  anything  more  would  have  ever  been 
ilisclosed  by  these  parties,  had  it  not  been  that  the  agent  of  the  under- 
writers of  the  vessel,  having  learned  something  of  the  case,  on  the  20th 
of  April  addressed  to  the  governor  a  remonstrance  against  the  unlawful 
])roci»eding,  and  a  desire  for  an  investigation.  The  allegations  were  dis- 
tinctly made — 

That  the  American  Kch<HUier  llauovet  was  taken  to  Fortune  Island  by  a  pei'sim  call- 
ing himself  the  master,  who  eommunieated  to  R.  W.  Farriu^^ton,  of  the  above  island, 
|iis  desire  to  dispose  of  the  cargo  of  said  schooner,  and  to  purchase  a  cargo  of  salt ; 

That  the  cargo  of  the  Hanover  wju*  transferred  to  the  Brothers, owned  by  the  said  Far- 
rinjjton,  and  ail,  or  a  part  thereof,  conveyed  to  thei)ort  of  Niwwau,  and  there  phirrd  in 
f-harg*-*  of  James  I.  Farrington,  also  one  of  the  magistrates  of  Fortune  Islantl : 


nioins  de  menti«)nner  ofticielleTuent  anx  antoritcs  de  Nassau.  C'etait  a  eux  de  prendre 
les  devants  en  les  avertissant  i\  temps  d'un  abns  <pu  pouvalt  peut-efre,  et  meme  pro- 
bablenieut,  venir  a  leur  eonnaissance  en  rapport  avee  ees  «leux  vjiisseaux.  a  Nassau.  Kn 
fait,  tons  les  deux,  aussi  bien  ipi'nne  partie  de  lacarga»son,allerent  a  Njwsau  et  y  i-este- 
reut  tpielque  temps. 

Trois  seinaines  sVeoul^rent,  et,  autant  «|n'il  ressort  des  doeunnmts,  pas  un  mot  con- 
eernant  eett*^  transjietiou  extraordinaire  nc  sfudde  avoir  <^te  eonmiunicpie  an  gouver- 
neur  ni  jl  personne  en  antorite  tl  Nassau.  La  Retribution  y  etait  et  le  Hanover  y  <5tait. 
Nassau  est  uu  endroictrijs-petit,  oil  tout  (^venement  de  eette  nature  attirerait  naturelle- 
tnent  (inelque  attt^ntion.  Les  otticiers  de  la  Retribution,  y  compris  Locke  lui-nu"^me, 
y  <^taient  veuus.  line  seule  ligno  du  receveur  aurait  servi  i\  attirer  Tatteutiou  sur  ce 
snjet  et  a  fixer  les  yenx  de^j  autorites  sur  les  vaisseaux  an  moins,  sinon  sur  le«  hommes. 
II  n'est  pas  d<?raisonnable  dUnff^rer  du  caracti^re  de  Tendroit  que  les  faits  substantiels 
c.'onceruant  la  capture  ^taient  plus  on  moins  coduus  de  beaucoup  do  nionde,  depuis  le  mo- 
riiont  de  Tai-rivee  des  vaisseaux  et  <U5S  hommes.  Le  receveur  fnfc  muet.  Le  magistrat 
fut  muct.  Quant  li  Farrington,  on  ne  pouvait  rien  attendre  de  lui,  puisqu^ii  ^tait 
(loveua  plus  ou  moins  partie  iut«5ressee  a  eacher  la  fraude,  qn'il  ne  pouvait  douter  qu'on 
#*ftt  copimise. 

II  n'est  pas  non  plus  yi*aisemblable  du  tout  que  rien  de  plus  eftt  jamais  dte  d<?voile 
par  ces  personnes,  si  Tageut  des  assureurs  du  vaisseau,  ayant  appris  quehiuo  chose  de 
CO  cas,  u'avait  pas  adr^s<5,  le  20  avril,  an  gouverneur,  uno  remontrauce  centre  le  pro- 
<-6d6  illegal,  et  nnedemande  d'investigation.    .Ses  all<5gations  etaient  uottement  faites  : 

"Que  le  schooner  am^ricain,  le  Hanover,  avait  6tf  pris  a  Fortune  Island  par  un  indi- 
vidu  s'en  disant  le  capit>aine,  cpii  communitpia  h  R.  W.  Farrington,  de  I'lle  cinlessus, 
>on  d^ir  de  disposer  de  la  cargaison  du  dit  schooner  et  d'acheter  uue  eargaisou  de  sel. 

**  Que  la  cargaison  du  Hanover  avait  H6  transbord^^e  sur  le  Two  Brothers,  propri^te 
tin  dit  Farrington,  et  que  tout  ou  partie  en  avait  ete  transports*  an  port  dr.  Nassau,  et 
l;i,  li\  n*  h  Jam  'S  L  Farrington.  aussi  un  des  nmgistrats  de  FtU'tune  Islanil.      >  t 
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Tbat  the  Tfanover  was  loaded  with  salt,  and  sailed  for  one  of  the  southeru  ports  of 
the  Unit<}d  States ; 

That  the  party  who  represented  himself  as  Washinjjton  Case,  master  of  the  Hanover, 
proved  to  be  the  firat  officer  of  the  armed  schooner  Retribution  ; 

That  the  Retribution  was  tlien  at  Nassau,  as  were  also  the  officers. 

The  lietribiition  was  then  at  Kaasau,  and  had  been  there  received  as 
a  vessel  of  war  of  the  insnrg^ent  States,  without  a  word  of  remonstrance 
or  even  of  notice  by  the  authorities. 

But* on  the  31st  of  January,  1862,  the  Duke  of  Newcastle  had  dis- 
patched to  the  governor  of  Nassau  it  paper  of  instructions  to  guide 
his  course  in  regard  to  such  vessels,  one  of  which  was  to  this  eftect : 

Dnrin;^  the  continuance  of  the  present  hostilities  between  the  Government  of  the 
United  otatesand  the  States  caUing  themselves  the  Confederate  States  of  America,  or 
until  Her  Majp/Sty  shall  otherwise  order,  no  ship  of  war  or  privateer  belonjjing  to 
cither  of  the  belligerents  shall  be  permitted  to  enter  or  remain  in  the  i)ort  of  Nassau, 
or  in  any  otiier  port,  or  roadstead,  or  water  of  the  Bahama  Islands,  except  by  special 
leave  of  the  lieut^jnant-governor  of  the  Bahama  Islands,  or  in  case  of  stress  of  weather. 

On  the  11th  of  March  following,  Governor  Bayley  appears  to  have 
issued  a  proclamation  to  the  people  of  the  Bahama  Islands,  communi- 
cating these  instructions,  and  directing  obedience  to  this  provision. 

The  governor  of  Nassau  had  not  taken  any  action  whatever,  so  far 
as  it  appears,  in  prohibiting  the  entrance  or  remaining  of  the  Retribu- 
tion in  the  port  of  Nassau,  though  he  must  have  known  she  was  there. 

On  receiving  the  letter  of  Mr.  Jackson,  he  contented  himself  with  a 
reference  to  the  attorney-general  in  these  words,  ''  I  wish  to  know 
what  steps  ought  to  be  taken.  It  is  suggested  that  a  confederate  officer 
has  made  Fortune  Island  a  depot  for  prizes." 

Such  was  the  only  point  of  view  in  which  the  governor  thought  fit  to 
consider  the  statement  of  Mr.  Jackson,  communicating  to  bim  other 
facts  of  which  it  might  have  been  supposed  it  was  his  duty  to  take  notice. 


"  Que  le  Hanover  avait  6t6  charge  de  sel,  et  qu'il  <Stait  parti  pour  Pan  des  ports  du 
sud  des  !£tats-Unis. 

'*QuMl  avait  6te  prouv^  que  I'individu  se  donnant  pour  Washington  Case,  capitaine 
du  Hanover,  ^tait  le  premier  officier  du  schooner  arme  la  Retribution. 

''  Que  la  Retribution  6tait  alors  ii  Nassau,  aussi  bieu  que  les  officiers.^ 

La  R<3tribution  6tait  alors  ^  Nassau,  et  y  avait  6t6  re^ue  commo  vaisseau  de 
guerre  des  6tat»  insnrgds,  sans  un  mot  de  remontrance  ui  uue  remarque  de  la  part  det> 
autoritc^s. 

Mais  le  31  Janvier  1862,  le  due  de  Newcastle  avait  exp^did  an  gouverneur  de  Nassau 
des  instructions  pour  guider  sa  couduite  a  T^^gard  de  vaisseaus  semblables,  dont  Tune 
<Stait  con^ne  comme  suit : 

"Pendant  la  d\ir6e  des  hostilities  pr^sentes  entre  le  Grouvernement  des  fitats-Unis  et 
les  soi-disants  ^tats-conf(6d^r<5s  d'Am^rique,  ou  jusqu'si  ce  que  sa  Majesty  eo  ordonne 
autrement,  il  ne  sera  permis  h  aucun  vaissean  de  guerre  ui  ^  aucun  corsaire  appar- 
tenant  k  I'un  ou  k  Tautro  des  bellig<Srauts  d'eutrer  ou  de  rester  dans  le  port  de  Nassau, 
on  dans  quelquo  autre  port,  ou  rade  ou  dans  les  eaux  des  lies  Bahamas,  ^  moins  d'une 
permission  speciale  du  lieutenant  gouverneur  des  lies  Bahamas,  ou  en  cas  de  manvai^ 
temps." 

Le  II  mars  suivnnt,  le  gouverneur  Bayley  parait  avoir  public  une  proclamation  anx 
habitants  des  ties  Bahamas,  leur  communiquant  ces  instructions  et  lenr  ordonnant  do 
les  suivre. 

Le  gouverneur  do  Nassau  n^av ait  pris  aucnne  mesure,  autant  quMl  le  semble,  pour 
empecher  Tentrde  ou  le  s6jour  de  la  Retribution  dans  le  port  de  Niissau,  quoiqull  edt 
dft  savoir  qn'elle  y  <?tait. 

En  recevant  la  lettre  de  M.  Jackson,  il  se  contenta  de  Tenvoyer  i\  rattorney-general 
avec  ces  mots :  "  Je  voudrais  savoir  quelles  mesures  il  faut  prendre.  On  dit  qu'un 
ofHcier  confeder^  a  fait  de  Fortuue  Island  un  d^p6c  de  prises.'' 

Tel  6tait  le  seul  point  de  vue  auquel  le  gouverneur  crftt  con ven. able  de  eonsidert-r 
FexposiS  de  M.  Jackson,  qui  lui  avait  fait  connaltre  d'autres  fuits  dout  on  pouvait  sup- 
poser  »|uMl  etait  de  son  devoir  de  prendre  connaissance. 
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The  Uotributiou  had  been  received  in  Nassau  as  a  confederate  vessel 
of  war,  contrary  to  the  terms  of  his  own  proclamation. 

The  Hanover  had  been  received  in  Nassau  as  a  prize,  and  had  been 
fitted  out  from  there  to  go  to  the  Southern  States  of  America. 

The  officers  of  the  vessel  were  at  the  time  stopping  at  Nassau,  enjoy- 
ing the  fruits  of  their  violation  of  the  waters  of  the  Bahamas. 

Nobody  residing  in  so  small  a  place,  where  events  of  this  peculiar 
kind  were  passing  before  their  eyes,  could  long  remain  ignorant  of  these 
facts. 

Yet  the  governor  confines  his  inquiry  of  the  attorney-general  to  the 
mere  lact  that  Fortune  Island  had  been  made  a  depot  for  prizes  by  a 
confederate  officer. 

The  attorney-general  was  ^Ir.  G.  C.  Anderson,  with  whom  we  have 
already  been  made  acquainted  in  the  transactions  connected  with  the, 
steamer  Orcto,  alias  the  Florida,  which  toolc  place  in  Nassau  just  one 
year  before.  This  gentleman  does  not  appear  to  have  been  roused  into 
more  activity  in  the  interval.  The  opinion  which  he  gave  in  answer  to 
(he  governor  is  in  these  words : 

1  liavp  j;iv<*"  wiy  host  coDsiderntion  to  the  acconipanying  letter  of  Mr.  Jackson,  in 
tlie  hope  of  heinj^  ahle  to  a<lvise  his  ©xceUency  to  Home  coiirHe  of  proceeding  which 
would  lead  to  a  judicial  investigation  into  the  circninstanccH  complained  of,  but  I  re- 
gret to  say  that  I  have  been  uuablc  to  arrive  at  any  other  conclusion  tending  to  such 
:i  result. 

The  conveying  of  the  Hanover  into  the  port  of  Long  Cay,  and  there  transshipping 
the  cargo,  assuming  her  to  have  been  a  prize  of  war,  was  a  violation  of  Her  Mi^esty's 
iDt-erdict  on  the  sul>ject  of  prizes,  and  the  collector  of  revenue,  if  he  had  any  cause  to 
suspect  the  character  of  the  vessel  and  cargo,  should  at  once  have  arrested  lioth  ;  but 
as  this  was  not  done,  and  the  vessel  has  left  the  colony,  and  the  cargo  been  disposed 
of,  no  proceeding  in  rem  can  now  be  instituted. 

The  next  qut»8tion  is,  whether  any  parties  connected  with  the  transaction  have  ren- 
dered thenistdves  criminally  liable;  and  on  this  p(»iut  1  am  clearly  of  oinuion  in  the 
negative. 


La  Retiibution  avait  H6  re^ue  h  Nassau  comnie  vaisseau  de  guerre  confed(?r^  con- 
trairement  anx  ternies  de  sa  propre  proclamation. 

Le  Hanover  avait  4i6  rt^vtt  tk  Nassau  comme  prise,  et  y  avait  H6  eipiipe  pour  se 
rendre  anx  i^tats  dn  sud  de  FAnn^ritiue. 

Les  offlciers  de  ce  vaisseau  demouraient  alors  ii  Nassau,  jouissant  des  fruits  de  leur 
violation  des  eaux  des  Bahamas. 

Personne  r<?sidant  dans  nn  si  petit  endroit,  oil  des  faits  de  cette  nature  particnlibro 
80  passaient  sous  les  yeux  de  tons,  ne  pouvait  les  ignorer  longtemps. 

Et  cependant  le  gouvernenr  borne  sa  question  ii  Tattorney-general  an  simple  fait 
qn^in  officier  confdd^r<5  a  fait  un  d<5p6t  de  prises  de  Fortune  Island. 

L^attoniey-general  ^tait  M.  (i.  C.  Anderson,  dont  nous  avons  d6j}i  fait  la  connais- 
sance  dans  les  transactions  qui  se  rattachent  au  steamer  FOreto,  autrement  le  Florida, 
qni  enrent  lieu  i\  Nassau  juste  une  annde  anparavant.  Ce  monsieur  ne  paralt  pas  ^tre 
tievenu  plus  actif  dans  I'iutervalle.  L'avis  qu'il  donna  en  rdponse  au  gouvemeur  est 
<'on^u  en  ces  termes : 

**J'ai  exaniin<';  de  mon  mienx  la  lettre  incluse  de  M.  Jackson,  dans  re8i)oir  do 
pouvoir  indiquer  Ji  son  exceUence  qnelqne  ligne  de  conduite  qui  pftt  mener  ^  une 
enquete  judiriaire  dans  les  circonstances  dont  on  se  plaint;  mais  je  regretto  de 
dire,  <|ue  je  n'ai  pu  arriver  h  aucune  autre  conclusion  tendant  h  ua  semblable 
rosultat. 

"Le  fait  d'amener  le  Hanover  dans  le  port  do  Long  Cay  et  d*y  transborder  la 
cargaison  en  Tenvisageant  comme  une  prise  do  guerre  ^tait  une  violation  de  la 
ilrf^fense  de  sa  Majeste  au  sujet  des  prises,  et  le  receveur  des  douanes,  s'il  avait  une 
cnuse  quelconque  de  snspecter  le  caract^re  du  vaisseau  et  de  sa  cargaison,  anrait  dfi  les 
nrreter  tons  les  deux;  mais  comme  ceci  n'a  pas  ^t^  fait,  que  le  vaisseau  a  quitt6  la 
roloiiie,  et  qn'on  a  dispose  de  la  cargaison,  on  ne  peut  mainteuant  entamer  aucun 
proces  in  rem. 

**La  premiere  question  qui  vient  eusuite  est  de  savoir  si  quelqu'une  des  parties 
inchie;*  dans  cette  attWiro  s^est  renduo  passible  d'un  proci^s  criniinel;  it  sur  ce  point  je 
Hiiis  nett<Mnent  d'avis  ([ue  non.  ^  t 

Jigitized  by  VjOOQ IC 
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1,  howevor,  tliiiik  that  the  charge  is  one  which  calls  for  some  investigation,  and  I 
therefore  recommend  that  the  magistrate  of  the  district  be  directed,  on  his  next  visit 
to  Long  Cay,  to  institute  inquiries  with  the  view  of  ascertaining  the  exact  facts  of 
the  case,  and  that  the  collector  of  revenue  be  instructed  to  be  vigilant  in  preventing 
any  occurrence  of  similar  acts. 

lu  the  first  place  it  should  be  noted  that  this  opinion  at  once  con- 
demns the  course  of  the  collector  of  revenue,  who  is  proved  to  have  had 
cause  to  suspect  the  character  of  the  vessel  and  cargo.  He  says  that  it 
was  his  positive  duty  not  merely  to  notify  the  government  of  the  facts, 
but  to  arrest  both  vessel  and  cargo.  In  point  of  fact,  he  did  neither, 
and  gave  no  notice  whatever  at  the  time  to  the  authorities  at  Nassau. 

Yet  I  do  not  i>erceive  in  the  course  of  these  papers  the  smallest  at- 
tempt to  have  been  subsequently  made  to  call  the  collector  to  any  re- 
sponsibilit^^  Not  a  word  was  said  to  him  of  his  failure  to  perform  this 
positive  duty. 

In  the  second  place,  the  attorney-general  gives  it  as  bis  deliberate 
opinion  that  none  of  the  parties  to  this  transaction  had  rendered  them- 
selves criminally  liable. 

It  would  have  been  perhaps  desirable  had  that  officer  given  a  single 
reason  for  giving  such  an  opinion  prior  to  any  attempt  to  investigate 
the  facts  attending  the  case.  There  was  plenty  of  evidence  to  be  found 
at  Nassau  if  there  were  real  energy  present  to  seek  it.  If  he  had 
sought  it,  it  seems  impossible  that  the  attorney-general's  statement 
<rould  have  been  made  in  good  faith.  As  a  clear  proof  to  the  contrary, 
in  point  of  fact,  he  himself  was  the  party  employed  in  prosecuting  at  a 
later  period  an  indictment  against  the  principal  engaged  in  these  trans- 
actions both  Ibr  conspiracy  and  forgery. 

It  is  impossible  for  me  to  explain  this  singidar  action  of  the  at- 
torney-general in  any  other  way  than  this :  He  meant  to  say  that  in  a 
population  so  eniirely  in  sympathy  with  the  insurgent  cause  at  that. 
moment,  there  was  no  chance,  in  his  opinion,  of  procuring  a  verdict 
against  any  one  engaged  in  it.    And  in  this  he  was  probably  right. 

But  this  view  of  the  subject  does  not  relieve  Her  Majesty's  goveru- 

**Je  (icnse  ccpendant  que  Taccusation  est  de  nature  i\  exiger  cjuelqne  examen  et  je 
rcc^iniujande  en  consctquence  que  le  masistrat  du  district  reyoive  pour  instruction 
<hin8  sa  prochaine  visite  h  Long  Cay  cle  faire  des  enqut^tes  pour  constater  les  faitft 
oxacts  du  cas,  et  que  lo  recevenr  soit  invite  a  t^tre  vigilant  pour  enipecher  tout  rotour 
d'actes  semblables/- 

Tout  d'abord,  on  doit  remarquer  ({ue  cet  avis  condanine  du  coup  la  conduite  du 
reeeveur,  qui  est  prouvc  avoir  eu  des  motifs  de  suspecter  le  caractere  du  vaissoau  et  de 
la  cargaison.  II  dit  que  son  devoir  positif  <5tait  non-seulement  de  notiiier  les  faitti 
au  gouvemenient,  mais  encore  d'arr^'ter  le  vaiaseau  et  la  cargaison.  £n  fait,  U  ne  fit 
ni  run  ni  Vautre,  et  ne  donna  aucun  renseiguement,  a  cette  ^poque,  aux  autorit<^s  dt- 
Xivssau. 

Et  pourtant  je  n'apervois  pas  dans  tons  ces  documents  que  la  plus  petite  tentative 
ait  ote  faite  plus  tard  pour  i*eudre  le  recevenr  responsable. 

En  second  lieu,  Tattomey-general  doune  comnie  son  avis  r^liechi  qu'aucune  di*?* 
parties  melees  dans  cette  atfaire  ne  s'est  rendue  passible  d'un  proces  criminel. 

11  aurait  <^te  peut-^tre  ddsirrble  que  cet  officier  eftt  donnc  une  seule  raison  d*nn  tel 
avis,  avant  toute  tentative  d'enquf'te  snr  les  faits  se  rapportant  j\  ce  cas.  On  devait 
trouver  une  abondance  de  preuves  i\  Nassau,  s'il  y  avait  eu  une  volonte  fermc  do  le?* 
chorcher.  S'il  les  avait  cherch^es,  il  senible  impossible  que  Texpos^  de  rattorne\- 
general  pftt  avoir  6t^  fait  do  bonne  foi.  En  effet,  comme  preuve  couvaiucaute  du  con- 
traire,  il  fut  la  persouue  employee  pour  diriger  plus  tard  une  poursuite  coutre  le  lur- 
nciu*  de  ces  aliaires  pour  conspiration  et  faux. 

II  m'est  impossible  d'expliquer  cette  singuliere  conduite  «lc  Tattoruey- genera  I 
<raueuue  autre  manit*re  que  de  celle-ci :  II  voulait  dire  que,  dans  uuc  ]»opulatiou  ^i 
♦•ntierement  symimthique  a  la  cause  insurg^e  ji  cette  epoqne,  il  n'y  avait  point  dr 
<:hance,  dans  soiv  opinion,  d'obtenir  un  verdict  contrequi  que  ce  t'ut  qui  y  etait  engag*-. 
Kt  en  ceci  il  avait  pr«)bal»le!nent  raison. 

.Mills  vvttr  uiamrrc  ir«'nvisagfr  Ir  sn'et  ne  d'charge   pas  \p  gouvlw^iim^L  de  sa 
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meiit  from  the  obligations  towards  the  innocent  and  injured  party,  in- 
curred by  the  neglect  of  her  servants  to  use  due  diligence  in  their  vo- 
cation to  protect  it  from  wrong. 

But  I  must  now  go  back  in  my  relation  of  the  operations  of  this 
man,  named  Captain  Parker,  alias  Case,  alias  Locke,  to  the  point  where 
I  left  him,  having  accomplished  his  end  at  Long  Cay  of  converting  into 
money  the  plunder  he  had  obtained  from  the  cargo  of  the  Hanover. 

He  seems  to  have  left  Long  Cay  in  the  vessel  called  the  Two  Brothers, 
into  which  that  part  of  the  cargo  was  transferred  which  was  destined 
to  be  sold  at  Nassau.  But  this  was  done  only  to  evade  observation. 
He  stopped  at  a  place  called  Rum  Cay,  where  he  landed,  and  not  long 
after  the  Retribution  appeared,  and  took  him  off. 

This  must  have  been  about  the  middle  of  February.  Locke  then  re- 
sumed his  cruise,  and,  on  the  19th,  being  somewhere  in  the  neighbor- 
hood of  a  place  called  Castle  Island,  he  came  across  an  American  brig 
called  the  Emily  Fisher,  on  a  voyage  from  the  island  of  Cuba  to  New 
York,  laden  with  sugar.  Whether  intentionally  or  otherwise  is  not  ab- 
solutely clear,  five  or  six  British  wrecking-schooners  were  lying  at  an- 
chor under  the  land,  whilst  the  master  of  another  one,  called  the  Emily 
Adderley,  which  was  cruising  about,  bethought  himself  of  boarding 
the  Emily  Fisher,  and  entering  into  some  conversation  with  the  captain 
touching  the  safety  of  the  navigation,  &c.  This  being  over,  a  signal  ap- 
pears to  have  been  given  from  the  Adderley,  the  effect  of  which  was  at 
once  visible  by  the  approach  of  another  vessel.  The  result  was  that 
the  Emily  Fisher  was  seized  as  a  prize  by  the  confederate  schooner 
Retribution. 

And  now  Captain  Locke  seems  to  have  really  put  into  execution  the 
scheme  which  he  had  only  pretended  in  the  case  of  the  Hanover.  He 
consulted  with  the  captains  of  the  five  British  wreckers,  the  effect  of 
which  was  that  they  took  the  brig,  and,  at  about  5  p.  m.,  ran  her  clean 
on  shore.  The  next  day  the  wreckers  had  so  far  unloaded  the  brig  of 
her  sugar  that  she  was  again  afloat.    The  master  of  the  brig,  who,  with 

Majesty  des  obligations  envers  lA  partie  innocente  et  l^s^e,  encoarues  par  la  negligence 
de  ses  officlers  ^  exercer  *'dae  diligence ''  dans  leur  mission  de  la  prot6ger  contre  toi^t 
dommage. 

Mais  je  dois  maintenant  revenir  dans  roon  r^cit  des  op6rati«ns  de  cet  homme  nomm6 
le  capitaine  Parker,  alias  Case,  alias  Locke,  an  point  oil  je  I'ai  laiss^,  apr^s  avoir 
accompli  son  dessein  k  Long  Cay  de  convertir  en  argent  le  butin  qn'U  ayait  obtena  de 
la  cargaison  du  Hanover. 

II  senible  avoir  qnitt6  Long  Cay  snr  le  vaisseau  appel6  les  Two  Brothers,  dans  leqmel 
avait  6t6  transpoit^e  cette  partie  de  la  cargaison  qai  6tait  destin^e  h  6tre  vendae  k 
Nassan.  Mais  c'^tait  senlemeut  pour  6viter  leS  observations.  En  effet  il  s'arr^ta  en 
nn  endroit  nomm6  Rum  Cay,  oh  il  ddbarqua,  et,  peu  de  temps  apr^s,  la  Retribution  pamt 
et  le  prit  k  bord. 

Ceci  doit  s'fitre  pass6  h  peu  prfes  au  milieu  de  f6vrier.  Locke  reprit  alo'rs  sa  course, 
et  le  19,  se  trouvaut  quelque  part  dans  le  voisiuage  d'un  endroit  appel^  Castle  Island, 
il  rencontra  nu  brick  am6ricain  nomm^  I'Emil^  Fisher,  en  route  de  I'lle  de  Cuba  pour 
New  York,  charg^  de  sucre.  Soit  avec  itxjtention,  soit  autrement,  cela  n'est  pas  tr^- 
clair.  cin^  ou  six  schooners  anglais  de  sauvetage^taient  h  Tancre  pr^  de  terre,  pendant 
que  le  capitaine  d'un  autre,  nomm^  FEmily  Adderley,  qui  croisait  \h  antour,  imagina 
d'aborder  le  Fisher,  et  d'entrer  en  conversation  avec  le  capitaine  au  sujet  de  la  s^urit^ 
de  la  navigation,  etc.  Apr^  ce  bout  de  conversation,  un  signal  paralt  avoir  6t6  donn6 
dn  Adderley,  dont  Veffet  devint  bient/^t  visible  par  Tapproache  d'un  autre  vaisseau. 
Le  r^nltat  fut  que  TEmily  Fisher  fut  saisi  comme  prise  du  schooner  conf6d6r6  la  Retri- 
bution. 

Et  maintenant  le  capitaine  Locke  semble  avoir  r^ellement  mis  h  execution  le  i^lan 
qn'il  avait  seulement  feint  dans  le  cas  du  Hanover.  II  tint  conseil  avec  les  capitainee 
dee  cinq  schooners  anglais,  et  le  r6sultat  fut  quMs  prirent  le  brick  et  que,  vers  oinn 
heuree  apr^midi,  its  le  Jett^rent  h  la  c6te.  Le  lendemain  les  sauveteurs  avaient  asses 
d<k;harg6  le  brick  de  son  sucre  pour  qu'il  fftt  romis  k  flot.    Le  capitaine  du  brick,  qui, 
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his  crew,  had  been  put  ashore  close  by,  seeing  these  operations  going 
on,  made  some  effort  to  reclaim  the  property.  He  applied  to  the  ao- 
thorities  for  assistance,  but  they  declined  to  give  him  any  prior  to  hia 
securing  a  release  from  the  claims  of  the  -wreckers  for  salvage.  The 
consequence  was  that,  by  paying  one-half  of  the  value  of  the  cargo, 
and  one-third  of  that  of  the  vessel,  she  was  finally  returned,  divested 
of  almost  everything  movable  on  and  under  deek.  All  this  time  the 
brig  was  lying  under  the  guns  of  the  Retribution,  and  the  authorities- 
'to  whom  he  appealed  declared  themselves  wholly  unable  to  protect  him. 

From  this  narrative,  it  seems  tolerably  plain  that  the  master  of  the  Eet- 
ribution,  after  seizing  this  vessel,  entered  into  an  agreement  with  these 
wreckers  to  cause  her  to  be  driven  ashore,  and  then  to  divide  the  proceeds- 
which  might  be  collected  in  one  way  or  another  from  false  claims  of  salv- 
age:  and  inasmuch  as  the  master  offered  more  money  than  they  could  reas- 
onably expect  to  realize  by  any  other  disposition  they  could  make  of  it, 
with  less  trouble  to  themselves,  they  accepted  the  terms.  The  authori- 
ties at  Long  Cay,  fully  aware  of  the  transaction,  the  nature  of  which 
they  could  not  misconceive,  gave  it  their  sanction.  Neither  does  the 
collector  appear  to  have  ever  given  any  report  of  the  transaction. 

A  more  thorough  prostitution  of  the  powers  of  the  Government  to 
the  most  flagrant  purposes  of  plunder,  under  pretenses  which  could  de- 
ceive no  on^,  it  has  not  been  my  lot  to  witness,  even  in  the  long  record 
of  frauds  submitted  in  the  volumes  before  us. 

It  may  be  alleged,  on  the  part  of  Her  Majesty's  government,  that 
these  were  the  results  of  the  offenses  of  irresponsible  parties,  for  which 
it  is  not  the  custom  of  governments  to  be  held  liable  to  other  flations* 

The  answer  to  this  is,  that  when  the  Retribution  made  her  appearance 
in  the  port  of  Nassau,  after 'having  executed  the  outrages  described* 
the  collector  declares  that  she  did  not  enter  as  a  trader;  she  was  treated 
as  a  confederate  vessel  of  war. 


ayec  son  Equipage  avait  6t4  mis  ^  torre  tont  pr^s,  Toyant  ces  operations  en  train,  fit 
qaelqne  tentative  ponr  r^clamer  sa  propriety.  II  demanda  da  seconrs  anx  an  tori  t^ 
mais  elles  refus^rent  de  lui  en  donner  aucun,  avant  qu'il  e<it  obtenn  nn  acquit tement 
des  demandes  des  sanvetears  pour  sauvetaj^e.  La  consequence  fut,  qu'en  payant  la 
m^itie  de  la  Taleur  de  la  cargaison  et  le  tiers  de  celle  du  vaisseau,  il  lui  fat  renda 
d^pouine  de  presqne  tout  ce  qu'on  put  emporter  sur  le  pont  et  au-dessous.  Pendant 
tont  ce  temps  le  brick  6tait  sous  les  canons  de  la  Ketribution,  et  les  antorit^s  auxquelles 
11  en  appela  se  d^Sclar^rent  tout-^fait  impuissantes  k  le  prot^gor. 

Par  ce  r^cit  il  semble  assez  clair  que  le  capitaine  de  la  Retribution,  apr^  avoir  saisi 
ce  Yaissean,  entra  en  arrangement  avec  ces  sanveteurs  pour  quMl  fdt  jete  ^  la  c6te,  et 

Sour  partager  ensuite  les  benefices  qui  pourraient  6tre  retires,  de  maui^re  on  d'antre, 
e  fausses  demandes  de  sauvelage.    £t,  vu  que  le  capitaine  ofirit  plus  d'argent  quails- 
ne  ponvaient  raisonnablement  esp^rer  en  realiser,  par  nMmporte  quelle  fayon  d'en  dis- 

rer  avec  moins  de  peine  pour  eux,  lis  acceptbrent  les  conditions.  Et  les  antorlte» 
Long  Cay,  bicn  renseignees  h  regard  de  raffaire,  sur  la  mature  de  laqaelle  ellea  ne 
ponvaient  pas  se  tromper,  y  donn^reut  lenr  sanction.  Le  receveyr  non  plus  ne  semble 
avoir  fait  aucun  rapport  sur  cette  transaction. 

Une  plus  complete  prostitution  des  pouvt)ir8  du  gouvemement  ponr  les  desseins  lea 
plus  flagrants  de  pillage,  sous  des  protextes  qui  ne  ponvaient  tromper  personne,  il  ne 
m'est  pas  arrive  d^en  rencontrer,  mdme  dans  de  long  recueil  des  frandes  rassembieee^ 
dans  les  volumes  devant  nous. 

On  pent  all<5^er  de  la  part  du  gouvemement  de  sa  Majesty  que  celles-ci  furent  I©^ 
resnltat  des  ofieuses  de  parties  irresponsables,  pour  lesquelles  ce  n'est  pas  Thabitado 
des  gouvemements  d'etre  tenus  ponr  responsables  envers  les  autres  nations. 
\  La  reponse  k  ceci  est  que  quand  la  Retribution  fit  sa  premiere  apparition  dans  le 
port  de  Kassau,  apr^  avoir  commis  les  outrages  d^crits  pins  haut,  le  recevenr  d6clare^ 
qn'elle  n'entra  pas  comme  vaisseau  de  commerce.  Elle  fut  trait^e  comme  vaisseaa  de 
guerre  conf<(kier<S.  Cependant  aucnne  application  ne  semble  lui  avoir  M6  faite  dee- 
regies  prescrites  par  le  gouverneiuent  de  sa  Majesty  le  31  Janvier  1^62,  excluant  dea 
ports,  des  rades  et  des  eaux  des  lies  Bahamas  tout  vaisseau  semblable  sans  permission. 

bpeCiaie.  i-^iyiiyi-.i--ij    uy      -^ — '   -"^-^    -.^^      j^  M_  ■»_ 
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On  the  3d  of  March  this  vessel  ha^been  dismantled,  and  her  hull  was 
sold  at  public  auction  by  Messrs.  Adderle'y  &  Co.  She  brought  the  sum 
of  £250.  But  it  nowhere  appears  to  whom  the  proceeds  were  credited. 
Messrs.  Adderley  &  Co.,  who  probably  knew  the  whole  story  of  this 
vessel  from  its  origin  to  its  sale,  were  never  called  upon  to  disclose  it. 
Neither  does  it  appear  that  the  governor  took  the  smallest  notice  of 
so  material  a  transaction. 

Nor  yet  is  it  likely  that  any  more  inquiries  would  have  been  made  in 
any  quarter  had  it  not  been  for  a  reminder  which  the  authorities  were 
not  at  liberty  to  neglect.  On  the  4th  of  April  Mr.  Seward,  the  Secre- 
tary of  State  of  the  United  States,  addressed  a  note  to  Lord  Lyons, 
then  the  British  minister  at  Washington,  stating  the  facts  attending 
the  capture  of  the  Hanover  in  British  waters,  and  demanding  repara- 
tion. Lord  Lyons  sent  a  copy  of  this  note  not  only  to  Earl  Russell  but 
directly  to  the  governor  of  Nassau. 

The  governor,  on  receipt  of  this  disi)atch,  addressed  a  reply  directly 
to  Lord  Lyons,  transmitting  the  report  received  from  Mr.  Burnside, 
when  expressly  called  upon  the  20th  April  previous,  which  is  found 
among  the  papers  before  us,  and  concluding  with  the  following  para- 
graph: 

Whatever  the  character  of  the  Retribution,  or  whoever  the  ostensible  master  may 
have  been,  I  am  convinced  that  no  suspicions  of  either  were  onteriaiued  by  any  offi- 
cials of  this  government  until  it  was  too  late  to  act  on  them. 

I  have  directed  further  inquiriesto  be  made. 

I  cannot  suppress  my  surprise  at  the  calmness  of  such  an  affirmation, 
when  the  report  which  he  sent,  and  to  which  he  alludes,  seems  to  my 
eyes  distinctly  to  admit  the  fact  that  all  three  persons,  the  collector, 
Mr.  Farrington,  and  himself,  entertained  so  great  doubts  of  the  truth  of 
the  statements  made  to  them  by  Locke,  that  it  seems  to  me  to  have  been 
a  positive  duty  in  the  two  officers,  at  least,  to  have  pursued  an  investi- 
gation certainly  so  far  as  to  penetrate  the  reasons  for  the  falsehood,  the 
£rand,  and  the  forgery  by  which  the  business  was  accompanied. 

The  unsatisfactory  nature  of  this  report  was  plainly  intimated  by  Mr.  ' 


Le  3  mars,  ce  vaissean  avait  ^t^  d^mantel^  et  sa  coqne  fut  vendue  en  vente  pabliqoe 
par  Measieors  Henry  Adderley  et  C'^  Elle  rapporta  la  Bomme  de  £250.  Mais  on  no 
troove  nuUe  part  qui  fut  crddit^  de  ce  b^ndfice.  Messieurs  Adderley  et-O'^,  qui  proba- 
blement  connaissaient  toute  Thistoire  de  ce  vaisseau,  depuis  son  origine  jusqu'^sa 
vente,  ne  furent  jamais  appel^  k  la  mettre  au  jour.  Le  gouveraeur  ne  semble  pas  noa 
plus  avoir  fait  la  moiodre  remarque  snr  nne  transaction  aussi  grave. 

II  n'est  pas  probable  non  plus  qn'ancune  enqudte  edt  6t4  faite  nulle  part,  s'il  nV 
avait  pas  eu  un  rappel  que  les  autorit^  n'avaient  pas  la  liberty  de  n^gliger.  Le  4  avril, 
M.  Seward,  Secretaire  d'etat  des  ^tats-Unis,  adressa  une  note  k  Lonl  Lyons,  alors  mi- 
Distred'Angleterre  k  Washington,  exposant  les  fait»  concemant  la  capture  du  Hanover 
dans  les  eanx  anglaises,  et  demandant  reparation.  Lord  Lyons  envoya  une  copie  de 
oette  note,  non-seuTement  au  Comte  Russell,  mais  directement  au  gonverneur  de  Nassau 

Le  gouvemeur,  k  la  reception  de  cette  d^pdche,  r^pondit  directement  k  Lord  Lyons, 
en  lui  transmettant  le  rapport  re^u  de  M.  Burnside,  quand  il  y  fut  express^ment  invite, 
le  20  avril  precedent,  qui  se  trouve  parmi  les  documents  devant  nous  et  se  terminant 
par  le  paragraphe  suivant : 

*'  Quel  qu^ait  pu  6tre  le  caract^re  de  la  Retribution,  on  son  capitaine  ostensible,  Je  suis 
oonvaincu  qu'aucun  soup^on  k  regard  de  Tun  ou  de  Tautre  n'a  ete  con^n  par  aucuu 
officier  de  ce  gouvemement  jusqu'a  ce  qn'il  ait  ete  trop  tard  pour  agir  contre  eux. 

'^  J'ai  donne  dee  iostmctions  pour  que  Ton  fit  des  enqudtes  olterienres.^' 

Je  ne  puis  taire  ma  surprise  an  calme  d^ne  teUe  affirmation,  quand  le  rapport  qu'il 
envoyait,  et  auqnel  il  est  fait  allusion,  semble  k  mee  yeux  admettre  distinctement  le  fait 
que  tons  les  trois,  le  receveur,  M.  Farrington  et  lui,  con^urent  de  si  grands  doutes  sur 
la  verite  dee  exposes  que  leur  fit  Locke,  qu'il  me  semble  avoir  ete  on  devoir  poeitif 
poor  les  deux  omciers  au  meins  de  faire  une  enqudte,  assez  loin  certainement  pour 
penetrer  les  motifs  du  mensonge,  de  la  iraude  et  du  faux  dont  ils  etaient  accompagnes. 

M.  Seward  fit  assez  clairement  entrevoir  la  nature  pen  satisfaisante  de  ce  rapport  > 
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• 


Seward  when  he  received  it,  and  was  also  signified  to  the  governor  by  the 
Duke  of  Newcastle,  on  behalf  of  the  government  at  home.  This  stim- 
ulated the  authorities  to  efforts  to  seize  and  to  prosecute  the  chief 
offenders  still  hanging  about  the  place.  It  was  clear  they  were  British 
subjects,  guilty  of  something  very  like  piracy,  as  well  as  of  forgery  and 
fraud.  Of  the  judicial  proceedings  that  followed  I  desire  to  speak 
with  the  moderation  due  to  the  courts  of  a  foreign  nation.  But  I  could 
only  repeat  the  remarks  which  I  made  in  regard  to  this  matter  in  my 
review  of  the  case  of  the  Florida.  The  arbitrators  appear  to  me  at 
least  to  have  a  duty  to  the  parties  before  the  tribunal  to  state  their 
convictions  of  the  exact  truth,  ^^ithout  fear  or  favor.  In  the  perform- 
ance of  my  share  of  it,  I  cannot  omit  to  point  out — (1,)  the  evasion  of 
the  important  witnesses  when  they  were  wanted,  and  their  reappear- 
ance  in  perfect  security  afterward;  (2,)  the  refusal  of  the  collector  at 
Long  Cay,  the  most  important  and  responsible  agent  of  the  govern- 
ment in  the  transaction,  to  appear  at  first ;  and  (3,)  the  absence  of  all 
testimony  as  to  the  facts  within  his  knowledge  when  he  actually  ap- 
peared; (4,)  the  avoidance  of  all  testimony  of  the  same  kind  on  the 
part  of  Burnside,  the  magistrate  of  Inagua,  whose  first  report,  made  to 
the  governor,  showing  his  knowledge  of  them.,  is  among  the  papers  be- 
fore us;  (5,)  the  straw-bail  required  of  the  principal  culprit  by  the 
court,  and  his  ready  forfeiture  of  it  when  he  pleased ;  (6,)  the  intima- 
tion of  Governor  Rawson,  that  if  it  had  been  £1,000  instead  of  £100, 
it  would  have  been  equally  supplied  to  him,  if  required  to  save  him  ; 
and,  lastly,  the  acquittal  of  the  criminal  by  reason  of  the  disappear- 
ance of  the  most  important  witness  for  his  condemnation  ;  all  together 
present  a  more  melancholy  and  scandalous  spectacle  of  the  paralysis  of 
a  judicial  tribunal  than  has  ever  before  been  met  with,  at  least  in  my 
experience. 
The  fact  is  too  plain  that  the  population  of  jS^assau  and  its  vicinity 


quand  il  le  re^ut,  et  le  dnc  de  Newcastle  douua  h  entendre  la  m^me  chose  au  gouver- 
neiir  de  la  part  du  gonvernement  de  FAngleterre.  Ceci  poussa  les  autoriUSa  1^  faire 
lenrs  efforts  pour  saisir  et  pour  poursuivre  les  principaux  coupables  qui  rAdaient  toa- 
jours  autour  de  Tllo.  II  ^tait  clair  qu'ils  dtaient  8ujet«  anglais,  coupables  de  quelqae 
chose  qui  ressemblait  beaucoup  h  de  la  piraterie,  anssi  bieu  que  dor  faux  et  de  fraude. 
Je  ddsire  parler  des  poursuites  judiciaires  qui  suivirent  avec  la  moderation  dfte  aux 
cours  d*une  nation  dtraiig^re.  Mais  je  ne  pourrais  que  r^p^ter  les  remarques  que  j'ai 
faites  h  V^gard  de  cette  mati^re  dans  ma  revue  du  cas  du  Florida.  Les  arbitres  me 
semblent  avoir,  envers  les  parties  qui  sont  devant  ce  tribunal,  au  moins  le  devoir  d'ex- 
poser  lours  convictions  de  I'exacte  v^ritd  sans  peur  ni  partiality.  Dans  Taccomplisse- 
ment  de  ma  tAche,  je  ne  puis  omettre  d'indiquer : 

1.  L'^vasion  des  t6nioins  importants  quand  on  eut  besoin  d*eux,  et  leur  r^apparitioD 
en  parfaite  s^curit^  plus  tard. 

2.  Le  refus  du  receveur  de  Long  Cay,  Tagent  le  plus  important  et  le  plus  responsa- 
ble  du  gouvemement  dans  cette  transaction,  de  paraitre  d'abord. 

3.  L'absence  do  tout  t^moignage,  quant  aux  faits  h  sa  connaissance,  lorsqu'il  parat 
effect!  vement. 

4.  Le  silence  de  Burnside,  le  magistrat  d'Inagna,  snr  tout  t^moignage  de  la  mdmd 
nature,  et  pourtaut  son  premier  rapport  au  gouverueur,  attestant  sa  connaissance  des 
faits,  est  parmi  les  documents  devant  nous. 

5.  La  cauti«n  insignifiante  exig6e  du  principal  cpupable  par  la  cour,  et  la  faciUt^ 
avec  laquelle  il  y  manqua quand  ille  jugea  bon. 

6.  Le  sentiment  du  gouverneur  Rawson  que,  s^il  s'^tait  agi  de  £1,000  aa  lien  de 
£100,  on  les  lui  aurait  6galemeut  accord^es,  si  cela  avait  6t6  n^cessaire  pour  le  saaver 
et  enfin,  Pacquittement  du  criminel  ^  cause  de  la  disparition  du  t^moin  le  plus  impor- 
tant pour  sa  condamnation. 

Le  tout  ensemble  pr^sente  un  spectacle  plus  triste  et  plus  scandaleax  de  la  paralysie 
d^in  tribunal  Judiciaire  qu'aucun  de  ccnx  qui  se  soient  jamais  pr^sent^,  au  moins  i 
ma  connaissance. 

Le  fait  est  clair  que  la  population  de  Nassau  et  de  son  Yoisinage,  ^tait  devenne  si 
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had  become  so  completely  demoralized  by  familiarity  with  the  fraudulent 
transactioDS  constantly  passing  before  their  eyes,  as  well  as  the  unu- 
sual profits  accruing  therefrom  to  themselves,  that  they  were  neither 
in  a  condition  nor  in  a  disposition  to  visit  with  harshness  any  crime, 
however  flagrant,  that  could  be  associated,  however  remotely,  with  the 
operations  of  the  insurgents  in  their  waters. 

It  appears  to  me  to  t^  clear  that  the  collector  of  the  port  of  Long 
Cay  failed  in  due  diligence  when  he  omitted  to  give  any  report  whatever 
to  the  governor  of  the  flagrant  acts  committed  by  Locke  in  forging  the 
signature  and  attempting  to  represent  the  person  of  another  man,  as 
well  as  in  conspiring,  in  defiance  of  the  authorities,  to  obtain  false  sal- 
vage, by  force  of  arms,  of  an  innocent  party. 

It  appears  to  me  that  the  magistrate  of  luagua  failed  in  due  diligence 
when  he  omitted  tD  give  immediate  notice  to  the  governor  of  the  facts 
which  he  only  reported  when  specially  called  upon  by  him  three  weeks 
afterward. 

It  appears  to  me  that  the  governor-  failed  in  due  diligence  when  he 
omitted  to  take  notice  of  the  presence  of  a  vessel  of  the  insurgents,  in 
the  port,  which  was  expressly  prohibited  to  enter  it  by  the  instructions 
of  the  government  at  home. 

By  reason  of  that  failure,  he  further  failed  in  due  diligence  in  inform- 
ing himself  of  the  reasons  which  had  brought  that  vessel,  as  well  as  its 
prize,  the  Hanover,  into  the  port — facts  which  could  not  have  failed  to 
become  known  to  him  had  he  instituted  a  faithful  investigation. 

It  appears  to  me  that  the  attorney-general  failed  in  due  diligence 
when  he  gave  his  first  opinion,  declining  to  act  against  the  men  whom 
he  had  reason  to  believe  criminals,  as  well  as  in  all  the  subsequent  pro- 
ceedings which  he  instituted  against  them  in  the  court. 

For  these  acts  of  omission  and  commission,  the  nation  injured  can  look 
for  reparation  only  to  the  government  holding  the  supreme  authority 
over  the  territory  wherein  they  happened.  It  clearly  appears  that  no 
energy  existed  in  any  official  quarter  to  maintain  neutrality. 

oompl^tement  ddmoralis<$e  par  Thabitiide  dea  transactions  fraadulonaes  <iui  se  passaient 
sans  cesse  devant  sea  yeux,  et  par  lea  b^n^ficea  inuait^a  qu'eUe  en  retirait,  qu'elle  n'dtait 
ni  en  6tat  ni  en  diaposition  d'agir  aveo  9^v6Tit6  contre  tout  crime,  qnolque  llagrant  qa41 
fftt,  qne  Ton  pouvait  rattacher,  mdine  d'uno  mani^ro^loign^e,  anx  op^rationa  dea  in- 
snrg^  dana  aea  eanx. 

11  me  paralt  clair  que  le  receveor  du  port  de  Long  Cay  a  manqu<5  aux  "  dues  dili- 
gences" en  omettant  de  donuer  au  gouverneor  aqcune  nouvolle  quelconque  dea  actes 
flagrants  commia  par  Locke,  en  contrefaiaant  la  signature  et  en  essayant  de  joner  le 
r6le  d'une  antre  poraoune,  auaai  bien  que  du  complot  en  d^ti  dea  autorit^a  pour  obtenir 
d'nne  partie  innocente  de  faux  droits  de  sauvetage  par  lea  armea. 

n  me  semble que  le  magiatrat  d'Inagua  a  manqu<5  aux  *^  dues  diligences"  en  n<^gligeant 
de  donner  imm^diatement  connaiasance  au  gonverneur  dea  faita  qu'il  ne  rapporta  que 
lorsqnUl  y  fut  ap^cialement  invito  pUr  lui,  troia  aemainea  plua  tard. 

II  me  aemble  que  le  gouvernenr  a  manqu^  aux  "duea  diligences"  en  ndgligeant  de 
remarqner  la  preaence  dana  le  port  d'un  vaiaaeau  dea  iuaurg<5s,  auquel  il  ^tait  express^ 
ment  d^fendu  d^entrer  par  les  instructions  du  gouvernement  de  TAngleterre. 

En  suite  de  cette  negligence,  il  manqua  plus  tard  aux"  dues  diligences  "  en  s'informant 
dea  raisons  ^ui  avaient  amen^  ce  vaisseau,  aussi  bien  que  sa  prise,  le  Hanover,  dans  oe 
port,  fait  qui  n'aurait  pas  manqu6  d'arriver  ^  sa  connaissanoe,  s*il  avait  fait  une  inves- 
tigation consciencieuse. 

II  mo  semble  que  Fattomey-^eneral  a  manqu^  aux  "dues  diligences"  en  donnant 
•on  premier  avis,  refusant  d*agir  contre  lea  homraos  qu'il  avait  dea  raisoua  de  croire 
crimmela,  aussi  bien  qne  dans  toates  les  meoures  subs<^quentes  qu'il  prit  contre  eux  dans 
les  coars. 

Pour  ces  actes  d'omission  et  de  commission,  la  nation  \6s6q  ne  pent  demander 
reparation  qn'au  gouvernement  exer^ant  I'autorit^  supreme  sur  le  territoire  oil  lis  se 
sent  pass^  II  ressort  clairement  qu'il  u'y  eut  nulle  ^uergie  dans  aucune  des  r^giou^ 
officielles  ponr  maintenir  la  neutrality.  r 
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Hence  my  conclusion  is,  that  a  liability  is  clearly  iin posed  upon  Her 
M^esty^s  government,  in  the  case  of  the  Ketribution,  under  the  terms 
of  the  treaty  of  Washington. 


D^  lore  ma  conclosion  est  qu*une  responsabilit^  est  clairement  impos^e  an  goa- 
vemeraent  de  sa  Majesty,  dans  le  cas  de  la  Retribution,  d'apriis  les  termes  dii  trait^S  de 
WashiDgtou. 


orixio:&TS  of  sie  Alexander  cogkburn. 

The  indirect  claims  at  first  insisted  on  by  the  Government  of  the  United 
States  being  now  out  of  the  question,  we  have  to  deal  with  the  claims 
for  damages,  " growing  out  of  the  acts"  of  certain  specified  vessels,  as 
to  which  it  is  alleged  that,  by  reason  of  some  default  on  the  part  of  the 
government  of  Her  Majesty  the  Queen  of  England,  these  vessels  were 
enabled  to  take  and  destroy  ships  and  cargoes  belonging  to  citizens  of 
the  United  States. 

The  causes  of  complaint  put  forward  by  the  United  States  Govern- 
cnusM  of  r^m-  cmmeut  may  be  classed  under  the  following  heads: 
S'r^dVThifLnied      !•  That  by  reason  of  want  of  due  diligence  on  the  part 
sutcB.  Qf  ^Ijq  British  government,  vessels  were  allowed  to  be  fitted 

out  and  equipped,  in  ports  of  the  United  Kingdom,  in  order  to  their 
being  employed  in  making  war  against  the  United  States,  and,  having 
been  so  equipped,  were  allowed  to  quit  such  ports  for  that  purpose. 

2.  That  vessels  fitted  out  and  equipped  for  the  before-mentioned  pur- 
ppse,  in  contravention  of  the  foreign-enlistment  act,  and  being  therefore 
liable  to  seizure  under  that  act,  having  gone  forth  from  British  ports, 
but  having  afterward  returned  to  them,  were  not  seized  as  they  ought 
to  have  been,  but,  having  been  allowed  hospitality  in  such  ports,  were 
suffered  to  go  forth  again,  to  resume  their  warfare  against  the  commerce 
of  the  United  States. 

'S.  That  undue  favor  was  shown  in  British  ports  to  ships  of  war  of  the 
Confederate  States  in  respect  of  the  time  these  ships  were  permitted 
to  remain  in  such  ports,  or  of  the  amount  of  coal  with  which  they  were 
I)ermitted  to  be  supplied. 

4.  That  vessels  of  the  Confederate  States  were  allowed  to  make 
British  ports  the  base  of  naval  operations  against  the  ships  and  com- 
merce of  the  United  States. 

Owing  to  all  or  some  one  or  other  of  these  causes,  vessels  of  the 
Confederate  States  were  enabled,  it  is  alleged",  to  do  damage  to  the  com- 
merce of  the  United  States ;  and  compensation  is  claimed  in  respect  of 
the  damage  so  done. 

The  treaty  of  Washington,  from  which  our  authority  is  derived,  lays 

Th«  treaty  of  dowu,  for  our  guidance  in  dealing  with  and  deciding  on 

w«.h.u«tou.         these  claims,  certain  rules  as  to  the  obligations  of  Great 

Britain  as  a  neutral  state,  which  for  the  purpose  of  this  arbitration  are 

to  be  taken  to  have  been  binding  on  it. 

Not,  indeed,  that  the  British  government  admits  that  these  rules  form 
part  of  the  law  before  existing  between  nations.  On  the  contrary,  it  is 
expressly  stated  that  "Her  Britannic  Majesty  has  commanded  her 
high  commissioners  and  plenipotentiaries  to  declare  that  Her  Majesty's 
government  cannot  assent  to  the  foregoing  rules  as  a  statement  of  prin- 
ciples of  int<^rnational  law  which  were  in  force  at  the  time  when  the 
claims  mentioned  in  Article  I  arose,  but  that  Her  Majesty's  govern- 
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inent,  in  order  to  evince  its  desire  of  strengthening  the  friendly  rela- 
tions between  the  two  countries,  and  of  making  satisfactory  provision 
for  the  future,  agrees  that,  in  deciding  the  questions  between  the  two 
•countries  arising  out  of  those  claims,  the  aif'bitrators  should  assume  that 
Her  Majesty^s  government  had  undertaken  to  act  upon  the  principles 
set  forth  in  these  rules.  And  the  high  contracting  parties  agree  to 
•observe  these  rules  a«  between  themselves  in  future,  and  to  bring  them 
to  the  knowledge  of  other  maritime  powers,  and  to  invite  them  to  accede 
to  them."  1 

The  rules  in  question  are  as  follows : 

A  neutral  governmeDt  is  bound — 

First.  To  use  due  diligence  to  preveut  the  fitting  out,  arming,  or  equipping  within 
its  jurisdiction,  of  any  vessel  which  it  has  reasonable  ground  to  believe  is  intended  to 
cruise  or  to  carry  on  war  against  a  power  with  which  it  is  at  peace ;  and  also  to  use 
like  diligence  to  prevent  the  departure  from  its  jurisdiction  of  any  vessel  intended  to 
cmise  or  cariy  on  war  as  above,  such  vessel  having  been  specially  adapted,  in  whole  or 
in  part,  within  such  jurisdiction,  to  warlike  use. 

Secondly.  Not  to  permit  or  suffer  either  belligerent  to.make  use  of  its  ports  or  waters 
as  the  base  of  naval  operations  against  the  other,  or  for  the  purpose  of  the  renewal  or 
augmentation  of  military  supplies  or  arms,  or  the  recruitment  of  men. 

Thirdly.  To  exercise  due  diligence  in  its  own  ports  and  waters^  and,  as  to  all  per- 
sons within  its  jurisdiction,  to  prevent  any  violation  of  the  foregoing  obligations  and 
duties.* 

With  these  rules  before  it,  the  tribunal  is  directed  to  determine  as  to 
each  vessel,  "  whether  Great  Britain  has,  by  any  act  or  omission,  failed 
to  fulfill  any  of  the  duties  set  forth  in  such  tules,  or  recognized  by  the 
principles  of  international  law  not  inconsisteni  with  such  rules.'' 

The  effect  of  this  paft  of  the  treaty  is  to  place  this  tribunal  in  a  posi- 
tion of  some  difficulty.  Every  obligation  for  the  non-ful-  Diac«uy.ri«nt 
fiUment  of  which  redress  can  be  claimed  presupposes  a  f~'"ti'«^^- 
prior  existing  law^  by  which  a  right  has  been  created  on  the  one  side 
and  a  corresponding  obligation  on  the  other.  But  here  we  have  to  deal 
with  obligations  assumed  to  have  existed  prior  to  the  treaty,  yet 
arising  out  of  a  supposed  law  created  for  the  first  time  by  the  treaty. 
For  we  have  the  one  party  denying  the  prior  existence  of  the  rules  to 
which  it  now  consents  to  submit  as  the  measure  of  its  past  obligations, 
while  the  other  virtually  admits  the  same  thing;  for  it  ''agrees  to  ob- 
serve the  rules  as  between  itself  and  Great  Britain  in  future,  and  to 
bring  them  to  the  knowledge  of  other  maritime  powers,  and  invite  them 
to  accede  to  them" — all  of  which  would  plainly  be  superfluous  and  vain 
if  these  rules  already  formed  part  of  the  existing  law  recognized  as  ob- 
taining among  nations. 

It  is,  I  cannot  but  think,  to  be  regretted  that  the  whole  subject-mat- 
ter of  this  great  contest,  in  respect  of  law  as  well  as  of  fact,  was  not  left 
open  to  us,  to  be  decided  according  to  the  true  principles  and  rules  of  in- 
ternational law  in  force  and  binding  among  nations,  and  the  duties  and 
obligations  arising  out  of  them,  at  the  time  when  these  alleged  causes 
of  complaint  are  said  to  have  arisen. 

From  the  history  of  the  treaty  of  Washington  we  know  that  it  was 
proposed  by  the  British  commissioners  to  submit  the  entire  question, 
both  as  to  law  and  fact,  to  arbitration;  but  the  commissioners  of  the 
United  States  refused  to  ''consent  to  submit  the  question  of  theliability 
of  Great  Britain  to  arbitration  unless  the  principles  which  should  gov- 
ern the  arbitrator  in  the  consideration  of  the  facts  could  be  first  agreed 
upon."  In  vain  the  British  commissioners  replied  that  they  "should  be 
-valuing  to  consider  what  principles  should  be  adopted  for  observance  in 

•  Treaty  of  Washington,  Article  VL 
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future,  but  that  they  were  of  opinion  that  the  best  mode  of  conducting 
an  arbitration  was  to  submit  the  facts  to  the  arbitrator,  and  leave  him 
free  to  decide  upon  them  after  hearing  such  arguments  as  might  be 
necessary."  The  American  commissioners  replied  that  they  should  be 
willing  to  consider  what  principles  should  be  laid  down  for  observance 
in  similar  cases  in  future,  but  only  with  the  understanding  that  *'  any 
principles  which  should  be  agreed  upon  should  be  held  to  be  applicable 
to  the  facts  in  respect  to  the  Alabama  claims.''  The  British  commis- 
sioners and  government  gave  way,  possibly  without  fully  appreciating 
the  extent  to  which  the  principles  of  which  they  were  thus  admitting 
the  application  would  be  attempted  to  be  carried  in  fixing  them  with 
liability. 

How  this  apparent  anomaly  arose  is  plain.  Her  Majesty's  govem- 
mentf  animated  by  a  high  sense  of  justice  and  by  an  earnest  desire  of 
conciliation,  were  anxious  to  remove  every  possible  cause  of  complaint 
or  sense  of  wrong  which  the  Government  and  people  of  the  United 
States  had,  or  believed  themselves  to  have,  against  Great  Britain  as  to 
matters  arising  out  of  the  civil  war;  they  were  willing  that  if,  through 
.  any  errrors  or  shortcomings  on  the  part  of  British  authorities,  injury 
had  been  caused  to  American  subjects,  full  redress  should  be  afforded; 
they  were  willing  that  the  question  should  be  determined  by  an  inde- 
pendent and  impartial  tribunal;  and  though  they  would  naturally  have 
preferred  that  the  matters  in  dispute  between  the  two  countries  should 
be  decided  by  what  they  believed  to  be  the  rules  of  international  law 
governing  the  case,  rather  than  that,  if  the^  decision  should  be  in 
favor  of  Great  Britain,  the  American  people  should  feel  that  the  con- 
test had  not  been  determined  according  to  what,  in  their  view,  were  the 
principles  ai^plicable  to  it.  Her  Majesty's  Government  gave  way  to  the 
desire  of  that  of  the  United  States,  and  consented  -that  the  rules  by 
which  it  was  agreed  that  the  duties  and  obligations  of  the  two  nations 
should  be  governed  in  any  future  case  should  be  taken  to  be  the  measure 
of  the  past  obligations  and  duties  of  Great  Britain  with  reference  to  the 
subject-iflatters  of  the  dispute. 

It  was  a  great  and  generous  concession,  and  though  the  effect  of  it 
might  be  a  pecuniary  sacrifice  on  the  part  of  Great  Britain,  it  was  one 
which  was  cheerfully  made  on  the  one  side,  and  I  trust  will  not  fail  to 
be  appreciated  in  the  same  generous  spirit  on  the  other. 

If,  however,  the  differences  which  have  unhappily  arisen  between  the 
United  States  and  Great  Britain  were  to  be  determined,  not  according 
to  the  rules  of  international  law  which  the  arbitrators  to  be  agreed  on 
should  determine  to  be  applicable  to  the  case,  but  according  te  rules  to 
be  settled  by  the  contending  parties  themselves,  then  I  cannot  but  wish 
that  the  framers  of  this  treaty  had  been  able  to  accomplish  the  difficult 
task,  now  left  to  us,  of  defining  more  precisely  what  is  meant  by  the 
vague  and  uncertain  term  "due  diligence,"  and  had  also  set  forth  the 
further  "principles  of  international  law,  not  inconsistent  with  the  rules 
laid  down,"  to  which  reference  is  made  as  possibly  affecting  the  liability 
of  Great  Britain. 

To  some  of  the  heads  of  complaint  hereinbefore  referred  to,  this  ob- 
servation does  not  indeed  apply.  Whether  vessels,  which  might  orig- 
inally have  been  seized,  should  have  been  so  dealt  with  when  they  re- 
entered British  ports,  or  whether  they  were  protected  by  the  commis- 
sions they  had  in  the  mean  while  received  from  the  confederate  govern- 
ment 5  whether  confederate  ships  of  war  were  permitted  to  make  B^i^ 
ish  ports  the  base  of  naval  operations  against  the  United  States; 
whether  the  accommodation  afforded  to  them  in  British  ports  consti- 
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tated  a  violation  of  neutrality,  for  which  Great  Britain  can  be  held  lia- 
ble, are  questions  which  are  left  to  be  decided  and  must  be  decided  ac- 
cording to  the  rules  of  international  law  alone. 

But  when  we  have,  to  deal  with  the  far  more  important  question  of 
the  liability  of  Great  Britain  by  reason  of  the  omission  to  use  *'due 
diligence"  to  prevent  the  equipment  of^  vessels  of  war  in  her  ports,  as 
required  by  the  treaty,  we  find  nothing  in  the  treaty  to  direct  us  as  to 
the  meaning  of  that  term,  especially  as  regards  the  degree  of  diligence 
which  is  to  be  understood  to  be  required  by  it. 

Left  in  this  difficulty,  we  must  endeavor  to  determine  for  ourselves 
the  extent  and  meaning  of  the  ''due  diligence"  by  which  we  are  to 
test  the  alleged  shortcomings  of  the  government  of  Great  Britain.  For, 
it  is  plain  that  the  standard  of  "  due  diligence  "  ought  not  to  be  loft  to 
the  unguided  discretion  of  each  individual  arbitrator.  The  municipal 
law  ot*  every  country,  wherever  diligence  is  required  by  the  law,  whether 
in  respect  of  obligations  arising  out  of  contract,  or  in  regard  to  xhe  due 
care  which  every  one  is  bound  to  exercise  to  avoid  doing  harm  to  the 
persons  or  property  of  others — ne' alienum  Ucdat — prescribes  some 
standard  by  which  the  necessary  degree  of  diligence  may  be  tested. 

Dealing  here  with  a  matter  appertaining  to  law,  it  is  to  juridical  sci- 
ence that  we  must  look  for  a  solution  of  the  difficulty.  And  since  we 
have  to  deal  with  a  question  of  international  law,  although,  it  is  true, 
of  an  exceptional  character,  it  seems  to  me  that  it  will  be  highly  useful 
to  endeavor  to  form  a  clear  view  of  the  reciprocal  rights  and  duties 
between  belligerents  and  neutrals,  created  by  international  law  gener- 
ally^  and  of  the  diligence  necessary  to  satisfy  the  obligations  which 
that  law  imposes.  I  cannot  concur  with  M.  Staempfli,  that,  because 
the  practice  of  nations  has  at  times  undergone  great  changes,  and  the 
views  of  jurists  on  points  of  international  law  have  often  been  and 
still  are  conflicting,  therefore  there  is  no  such  thing  as  international 
law,  and  that,  consequently,  we  are  to  proceed  independently  of  any 
such  law — for  such  is  the  effect  of  his  reasoning,  if  1  understand  it 
rightly — according  to  some  intuitive  perception  of  right  and  wrong, 
or  speculative  notions  of  what  the  rules  as  to  th6  duties  of  neutrals 
ought  to  be.  it  seems  to  me  that  when  we  shall  have  ascertained  the 
extent  to  which  a  neutral  state  is  responsible,  according  to  the  general 
law  of  nations,  for  breaches  of  neutrality  committed  by  its  subjects, 
and  the  degree  of  diligence  it  would  be  called  upon  to  exercise  under 
that  law,  in  order  to  avoid  liability,  we  shall  be  better  able  to  solve 
the  question  of  what  constitutes  due  diligence  in  the  terms  of  the  treaty 
of  Washington.  That  treaty  may  have  admitted  a  liability  in  the 
respect  of  the  equipment  of  ships  where  none  existed  by  international 
law  before,  as  I  certainly  think  it  has:  but  the  degree  of  diligence  re- 
quired of  a  neutral  government  to  prevent  breaches  of  neutrality  by 
its  subjects  must  be  determined  by  the  same  principles,  whatever  may 
be  the  nature  of  the  particular  obligation. 

Besides  the  necessity  of  thus  considering  the  relation  of  belligerents 
and  neutrals  with  reference  to  the  subject  of  "  due  diligence,"  we  have 
further,  in  order  to  satisfy  the  exigenoy  of  the  articles  of  the  treaty,  to 
considei*  whether,  besides  in  the  omission  of  "due  diligence,"  Great 
Britain  has  failed  to  fulfill  any  duty  imposed  by  any  principle  of  inter- 
national law  not  inconsistent  with  the  rules  laid  down.  It  is  clear  also 
that,  with  reference  to  the  other  heads  of  complaint,  our  decision  must 
necessarily  depend  entirely  on  the  rules  of  international  law  applicable 
thereto.  It  seems  to  me,  therefore,  desirable,  in  the  first  place,  to  en- 
deavor to  take  an  accurate  survey  of  the  law  by  which  the  relative 
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.  rights  of  belligerents  and  neutrals  are  fixed  and  determined,  as  essen- 
tial to  the  solution  of  the  questions  we  are  called  on  to  decide. 

I  proceed,  therefore,  to  consider  the  subject  of  neutral  obligations  in 
time  of  war. 

Neutrality  may  be  said  to  be  the  status  of  a  country  relatively  to  two 
Element,  of  nru-  othcrs  whlch  arc  at  war  with  one  another,  while  it  remains 
^**'^^-  at  peace  with  both,  and  gives  assistance  to  neither. 

The  last-mentioned  condition  is  plainly  an  essential  element  of  that 
which  goes  before  it ;  for,  to  give  assistance  to  either  of  the  belligerents 
would  be  indirectly  to  take  a  part  in  the  war,  and  would  afford  a  suffi- 
cient reason  to  the  one  whose  enemy  was  thus  assisted,  for  having  re- 
course to  force  to  prevent  such  assistance  from  being  given. 

It  is  obviously  immaterial  in  what  form  the  assistance  is  rendered,  so 
obiifRtio™.  of  the  long  as  its  purpose  and  effect  is  to  add  to  the  means  of  the 
neatrai  -ute.  belligerent  for  the  purpose  either  of  offense  or  defense. 
Troops,*  men,  horses,  ships,  arms,  munitions  of  war  of  every  kind,  money, 
supplies — in  short,  whatever  can  add  to  the  strength  of  the  belligerent 
for  the  purpose  either  of  attack  or  defense — are  things  that  cannot  be 
supplied  by  a  neutral  state  to  either  belligerent  without  forfeiting  the 
character  of  neutrality  and  the  rights  incidental  to  it. 

In  like  manner  the  neutral  sovereign  cannot  allow  the  use  of  his  ter- 
ritory for  the  passage  of  troops  of  either  belligerent,  still  less  allow  it 
to  bemused  by  either  as  a  base  of  hostile  operations.  He  cannot  lend 
his  ships  for  the  transport  of  troops,  arms,  or  munitions  of  war,  oi;  even 
for  the  transmission  of  dispatches.  Whatever  restrictions,  in  the  exer- 
cise of  his  territorial  rights,  he  imposes  on  the  one  belligerent,  he  i^vust 
impose  on  the  other  also ;  for  restraints — however  lawful  and  proper  in 
themselves — enforced  as  against  the  one,  dispensed  with  as  regards  the 
other,  are  indirectly  assistance  given  tg  the  one  so  favored. 

Whatever  obligations  attach  by  the  general  principles  of  the  law  of 
obiiwiionBof  ih«  nations  to  the  state  or  community,  as  a  whole,  are  equally 
•oiuect*  of  a  neutral  biudiug  ou  Its  subjccts  or  citizcus.  For  the  state  or  com- 
munity is*  but  the  aggregate  of  its  individual  members,  and 
whatever  is  forbidden  to  the  entire  body  by  that  law,  is  equally  forbidden 
to  its  component  parts.  In  this  sense,  and  in  this  sense  only,  can  it  be  said 
that  international  law — in  other  words,  the  common  law  of  nations — 
forms  part  of  the  common  law  of  England ;  for  the  greater  part  of  the 
rules  of  international  law,  by  which  nations  now  consent  to  be  bound^ 
are  posterior  in  date  by  many  centuries  to  the  formation  of  the  common 
law  of  England.  Nevertheless,  Great  Britain  forming  part  of  the*  great 
fraternity  of  nations,  the  common  law  adopts  the  fundamental  princi- 
ples of  international  law,  and  the  obligations  and  duties  they  impose, 
so  that  it  becomes,  by  force  of  the  municipal  law,  the  duty  of  every  man, 
so  far  as  in  him  lies,  to  observe  them ;  by  reason  of  which  any  act  done 
in  contravention  of  such  obligations  becomes  an  offense  against  the  law 
of  his  own  country. 

But  the  subject  who  thus  infringes  the  law  of  his  own  country  by 
Liability  of  thr  vlolatlug  thc  ucutrality  which  that  law  enjoins  him  to  maln- 
Sc^""^*"*^  ""  tain,  is  amenable  for  his  offense  to  the  law  of  his  own 
country  alone,  except  when  actually  taking  part  in  the 
war  as  a  combatant,  when,  of  course,  he  is  liable  to  be  dealt  with  accord- 
ing to  the  laws  of  war.  The  offended  belligerent  has  otherwise  no  hold 
on  him.  International  law  knows  of  no  relations  between  a  state  and 
the  subjects  of  another  state,  but  only  of  those  which  exist  between 
state  and  state.  But  this  being  so,  the  belligerent,  against  whom  a 
breach  of  neutrality  has  been  committed  by  the  subject  of  a  neutral 
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state,  as  distinguished  from  the  state  itself,  may  have  a  right  to  hold 
the  state  responsible,  and  to  look  to  it  for  redress.  For  the  state,  that 
is,  the  community  as  a  whole,  is  bound  to  restrain  its  individual  mem- 
bers from  violating  obligations  which,  as  a  whole,  it  is  bound  to  fulfill. 

Not,  however,  that  the  responsibility  of  the  state  for  the  acts  of  its 
subjects  is  absolute  and  unlimited.  Eeason  has  set  bounds  to  a  respon- 
sibility which  would  otherwise  be  intolerable.  For  it  must  be  remem- 
bered that  the  consequence  of  a  violation  of  neutrality  is  the  right  of 
the  offended  belligerent  to  treat  the  offending  neutral  as  an  enemy,  and 
declare  war  against  him.  He  is  not  bound  to  accept  pecuniary  amends^ 
as  an  alternative. 

Now,  reason  points  out  that  the  government  of  a  country  can  only  be 
held  responsible  for  breaches  of  neutrality  committed  by  its  subjects, 
when  it  can  reasonably  be  expected  to  prevent  them. 

There  are  things  which  a  government  can  prevent,  and  others  which 
it  cannot.  It  can  prevent  things  that  are  done  openly  and  in  defiance  of 
law.  The  open  levying  of  men,  and  expe<litions  departing  from  its 
territory  by  land  or  water,  are  tilings  which  a  government  would 
properly  be  expected  to  prevent,  and  for  which,  if  not  prevented,  it 
would  be  answerable. 

But  a  government  could  not  be  so  held  in  respect  of  things  it  cannot 
prevent;  such  as  the  conduct  of  individual  subjects  in  enlisting  or 
serving  in  the  land  or  sea  force  of  a  belligerent,  or  things  done  clandes- 
tinely or  surreptitiously,  so  as  to  elude  observation  or  detection,  notwith- 
standing the  exercise  of  proper  diligence  to  prevent  the  law  from  being 
broken.  But  then  the  exercise  of  such  diligence  is  part  of  the  duty  of 
a  government,  and  the  condition  of  its  immunity.  If  this  diligence  has 
been  wanting,  a  belligerent  has  just  cause  to  hold  the  neutral  state  re- 
sponsible for  wrongful  acts  done  by  its  subjects,  in  violation  of  neu- 
trality, and  from  which  he,  the  belligerent,  has  suffered.  We  are  thus 
brought  face  to  face  with  the  all-important  question  of  what  is  this 
"diligCBce''  which  a  government  is  thus  bound  to  exercise  to  prevent 
breaches  of  neutrality  by  its  subjects.  I  shall  endeavor  presently  to 
grapple  with  that  question ;  but  I  prefer  first  to  complete  my  survey  of 
the  relative  rights  and  obligations  of  belligerents  and  neutrals. 

And  as  the  principal  complaint  against  the  British  government  re- 
lates to  vessels  of  war  furnished  by  its  subjects  to  the  Confederate 
States,  I  shall,  in  the  first  place,  applj  myself  to  the  question  how  far 
the  subjects  of  a  neutral  state  can,  consistently  with  the  obligations  of 
neutrality,  supply  a  belligerent  with  articles  of  warlike  use  in  the  way 
of  trade  and  business. 

For,  thus  far,  we  have  been  dealing  with  assistance  rendered  to  one 
belligerent  against  another,  animo  adjuvandi.  for  the  direct 
purpose  of  enabling  him  to  overcome  or  resist  his  opponent.  ..uh,ecuinr.^pectoi 
Very  different  considerations  present  themselves  when  we 
have  to  deal  with  assistance  furnished  to  a  belligerent,  not  animo 
adjuvandij  with  the  object  of  enabling  him  to  overcome  his  enemy, 
but  animo  commercandi — in  the  way  of  trade  and  commerce. 

Here  a  broad  and  important  distinction  between  the  state  and  its  sub- 
jects presents  itself.  The  former,  generally  speaking,  can-  piffereoce  be- 
not,  consistently  with  neutrality,  under  any  circumstances,  iJS^^l^'^'j; 
supply  to  one  of  two  belligerents  articles  which  may  be  ^'^'' 
of  use  to  him  in  carrying  on  war.  For,  as  governments  do  not  engage 
in  trade,  save  in  exceptional  cases  of  very  rare  occurrence— as,  for  in- 
stance, when  a  government  disposes  of  ships  for  which  it  has  no  use^— 
nothing  supplied  by  a  government  to  a  belligerent  can  be  supplied 
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otherwise  tbau  anbno  adjuvandi;  that  is,  for  a  purpose  inconsistent  with 
neutrality.  But  its  subjects  stand,  in  this  respect,  on  a  very  different 
footing.  The  subject,  indifferent  to  both  the  belligerent  parties,  may  be 
willing  to  sell  to  either  articles  of  warlike  use  in  which  he  is  in  the  habit 
of  dealing.  Assistance,  and  sometimes  very  material  assistance,  is  thus 
afforded  to  a  belligerent,  who,  by  this  means,  is  enabled  to  carry  on 
war.  Is  assistance  thus  afforded,  not  animo  adjuvandi^  but  animo  com- 
mercandi,  a  breach  of  neutrality,  or  is  it  to  be  considered  as  within  the 
right  of  the  neutral  subject  f 

Now,  the  subjects  of  a  neutral  state  having  in  time  of  peace  the  right 
'of  carrying  on  trade  with  a  belligerent,  on  what  ground  of  reason  or 
justice,  it  may  be  asked,  should  their  right  of  peaceful  trade  be  taken 
away,  and  their  interests  thus  be  damaged  by  reason  of  a  war  which 
they  nave  had  no  shcire  in  bringing  about,  and  in  which  they  have 
no  concern  t  The  condition  of  neutrality,  in  not  supplying  anything  to 
either  belligerent  with  the  object  of  assisting  him  against  the  other,  or 
which  would  not  be  as  readily  supplied  to  the  other,  being  observed, 
what  reason  can  be  suggested  why  the  rights  of  the  neutral  in  his  rela- 
tions with  either  belligerent,  as  they  existed  before  war  broke  out, 
should  be  disturbed  or  altered  ! 

An  Italian  jurist  thus  writes : 

II  fatto  della  vendita  de<?U  oggetti  di  coutrabbaudo  avvenuta  in  territorio  neutrale  ^ 
opera  delJo  stato  Btesso  nella  sua  qualiti^  di  poraona  pnbblica,  o  iavece  6  Toperato  di 
8Uoi  priVati  citiadiyi,  cbe  fan  no  di  cio  la  loro  abituale  professione.  Nel  primo  case 
h  fuor  di  dubbio  cbe  vi  sarebbe  motivo  di  lagnanza  per  parte  di  uno  dei  beUigeranti, 
poicb^  non  entra  negli  officii  dello  stato  I'attendere  a  privati  mercimonii,  ed  ogni 
sno  atto  ba  ua  valore  intemazionale  o  in  senso  di  an  diritto  o  in  senso  di  nna  obbliga- 
zioue,  cbe  non  si  pn5  mai  diseimnlare.  Ma  lo  stesso  non  si  nub  dire  ove  la  vendita  degli 
oggetti,  e  qnando  sia  il  caso  la  fabbrica  degli  stessi^  fosse  il  fatto  particolare  di  privati 
cittadini  di  quello  stesso  stato.  In  esso  non  potrebbe  ravvisarsi  un  tine  politico  come 
nelVazione  pubblica  del  governo,  non  essendolo  scopo  di  tali  cittadini  cbe  comiiierciale- 
od  indastriale,  epper5  non  lesivo  in  modo  alcuno  degU  altrui  diritti. 

Se  gli  autori  cbe  banno  discusso  la  presente  qaestione  avessero  ritenuta  la  capitale 
diiSerenza  cbe  passa  tra  gli  atti  pabblici  del  governo  e  quelli  dei  privati  cittadini,  non 
avrebberp  al  certo  classincato  come  atti  contrari  alia  condizione  neutrale  la  venditA 
fatta  in  territorio  neutro  da  privati  cittadini  di  anui  e  munizioni  da  gnerra.^ 

Nevertheless,  it  is  certain  that  the  rights  of  a  nation,  as  regards  trade 
Kffoct  of  w»r  on  ^ith  anothef^  nation,  do  undergo  very  considerable  modifi- 
"*"'"'*"''*'  cations,  when  such  second  nation  engages  in  war  with  a 
third  5  and  when  it  is  said  by  some  writers  that  neutrality  is  only  the 
prolongation  of  the  state  of  peace  between  the  neutral  and  the  belliger- 
ent, this  language  must  be  taken  with  considerable  allowance.  For,  it 
is  certain  that,  as  regards  trade  and  commerce,  the  rights  of  the  peace- 
ful neutral  undergo  very  serious  diminution.  By  the  admitt-ed  rules  of 
international  law,  a  belligerent  may  seize  articles  contraband  of  war  in 
transit  by  sea  from  the  neutral  to  his  enemy.  By  blockading  his  ene- 
my's port  he  may  shut  the  commerce  of  the  neutral  even  in  articles  not 
capable  of  being  applied  to  warlike  use.  True,  say  those  writers  who 
advocate  the  rights  of  neutrals  against  belligerents ;  but  if  the  right*  of 
the  neutral  subject  in  respect  of  trade  had  been  regulated  according  to 
natural  law,  or,  to  speak  more  philosophically,  according  to  the  law 
which  reason  points  out  as  for  the  common  benefit  of  all,  those  rights 
would  have  remained  undistilrbed  and  unaffected  by  the  wars  of  othera 
with  whom  his  own  country  remained  at  peace.  But  between  distant 
nations  trade  can  be  carried  on  only  by  sea.  The  pations  most  power- 
ful tkt  sea  have  generally  been  those  who  have  waged  war  on  the  ocean* 

»Avio  '*Naova  leoria  dei  rapporti  ginridici  intemazional];'' cited  in  GolAy^'Cona 
di  diritto  intemazionale,''  vol.  3,  p.  30.  (^  \ 
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In  sucli  wars  they  have  sought  to  weaken  their  adversaries  by  crippling 
their  commerce,  and  to  effect  that  object  have  imposed  restraints  on 
peac^ul  states  less  powerful  than  themselves.  Some  countries  have 
even  gone  so  far,  in  early  times,  as  to  interdict  all  commerce  whatever 
with  nations  with  which  they  were  at  war.  The  sense  of  mankind,  it  is 
true,  revolted  against  pretensions  sq  extravagant,  and  after  a  time  the 
restraints  which  belligerents  were  entitled  to  impose  on  neutral  com- 
merce were  rendered  less  oppressive.  But  they  still  bear  the  impress  of 
their  origin,  as  having  been  imposed  by  the  strong  upon  the  weak.  They 
are  manifestly  in  derogation  of  the  common  right  of  peaceful  trade  which 
all  maritime  nations  enjoy  in  time  of  peace,  but  which  is  thus  made  to 
submit  to  restraint  in  order  to  serve  the  purposes  of  those  by  whom  the 
peace  of  the  world  is  disturbed. 

Let  us  see  how  these  restraints  on  neutral  commerce  became  settled 
in  time.  As  they  existed  till  a  very  recent  period,  according  to  the 
general  practice  of  nations,  they  were  as  follows : 

1.  Though  the  belligerent  might  resort  to  the  neutral  territory  to  pur- 
chase such  airticles  as  he  required,  even  for  his  use  in  war,  and  the  neu- 
tral in  selling  him  such  articles  would  be  guilty  of  no  infraction  of 
neutrality,  yet,  in  regard  to  things  capable  of  befng  used  in  war,  and 
which  thenceforth  received  the  appellation  of  *'  contraband  of  war,''  if, 
instead  of  the  belligerent  himself  conveying  them,  the  neutral  under- 
took to  convey  them,  such  articles,  if  interpepted  by  the  adversary, 
though  the  property  of  the  neutral  in  them  had  not  been  transferred  to 
the  belligerent,  were  liable  to  be  seized  and  became  forfeited  to  the 
captor.  If  the  article  was  of  a  doubtful  character,  ancipitis  usus,  that  is, 
one  that  might  be  applied  to  purposes  of  peace  or  of  war,  the  liability  ot 
seizure  depended  on  whether  the  surrounding  circumstances  showed 
that  it  was  intended  for  the  one  use  or  the  other. 

2.  If  either  belligerent  possessed  sufficient  force  at  sea  to  bar  the 
access  to  a  port  belonging  to  his  enemy,  he  was  entitled  to  forbid  the 
neutral  all  access  to  such  port  for  the  purpose  of  trade,  however  inno- 
cent and  harmless  the  cargo  with  which  his  ship  might  be  charged, 
under  the  penalty  of  forfeiting  both  ship  and  cargo. 

3.  The  neutral  was  prohibited  from  carrying  the  goods  of  a  belliger- 
ent, such  goods  not  being  protected  by  the  neutral  lag,  but  being  sub- 
ject to  seizure.  ' 

4.  Besides  this,  according  to  the  practice  of  France,  the  neutral  was 
prohibited  from  having  his  goods  carried  in  the  enemy's  ship,  and  if  the 
ship  was  taken  the  goods  became  prize. 

Lastly,  to  enforce  the  rights  thus  assumed  by  powerful  belligerents, 
the  neutral  had  further  to  submit  to  what  was  called  the  right  of  search, 
in  order  that  the  belligerent  might  satisfy  himself  whether  goods  of  the 
enemy,  or  goods  contraband  of  war  intended  for  the  enemy,  were  being 
conveyed  in  the  neutral  ships. 

By  the  wise  and  liberal  provisions  of  the  declaration  of  Paris  of  1856, 
the  last  two  oppressive  restraints  on  the  trade  of  neutrals,  mentioned 
under  heads  3  and  4,  have,  as  between  most  of  the  leading  nations  of 
the  world,  been  done  away  with.  The  others  remain.  America  has 
not  as  yet  formally  assented  to  the  declaration  of  Paris.  The  two  rules 
in  question  do  not,  however,  come  into  play  on  this  occasion. 

Bat  the  two  first  of  the  restraints  put  on  neutral  commerce  occupy  a 
prominent  place  in  the  discussions  which  have  occurred  in  the  course  of 
this  inquiry.    Both  of  them  are  manifestly  restraints,  and    Biock-^ewid  «»- 
restraints  of  a  very  serious  character,  on  the  natural  free-  ^'>«'«*of  "•'• 
dom  of  neutral  commerce.    The  advantage  thus  acquired  of  preyenting 
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the  trade  of  the  neutral  in  articles  of  warlike  use,  at  a  time  when  that 
trade  is  the  most  likely  to  be  profitable  to  him,  and  still  more  that  of 
preventing  it  in  any  shape  by  the  blockading  of  an  enemy's  p^rt^  is 
obviously  obtained  only  at  the  expense  of  the  peaceful  rights  of  neutral 
commerce. 

The  right  of  blockading  a  port,  ^nd  thereby  excluding  from  it  neutral 
commerce  of  every  sort,  has  been  justified  by  assimilatiog  it  to  that  ex- 
ercised by  the  besieger  of  a  city  or  fortress,  in  investing  it  and  debarring 
all  access  to  it.  But  the  analogy  is  not  complete,  for  the  immediate 
purpose  of  the  besieger  is  to  take  the  city  or  fortress,  while  that  of  the 
blockade  is,  not  to  capture  the  blockaded  port,  but  to  enfeeble  the  enemy 
and  diminish  his  means  by  the  gradual  destruction  of  his  commerce, 
which  of  course  necessarily  involves  a  corresponding  loss  inflicted  on 
the  commerce  of  the  neutral.  And  though  it  may  be  said  that,  just  as 
the  besieger  of  a  city  or  fortress  is  in  occupation  of  the  territory  which 
surrounds  it,  and  is,  therefore,  by  the  law  of  war,  master  of  such  terri- 
tory and  entitled  to  give  laws  to  all  within  its  ambit,  and  has  thus  full 
right  as  well  as  power  to  forbid  access  to  it,  so  the  blockading  force  haa 
occupation  of  the  territorial  waters  and  can  exercise  a  similar  right  iu 
respect  of  them ;  yet  for  the  most  part  such  occupation  is  constructive 
only,  and  the  blockading  force  is  generally  in  the  habit  of  sending  cruis- 
ers far  beyond  the  limits  of  the  territorial  waters,  to  intercept  vessels 
intending  to  enter  the  blockaded  porL 

On  whatever  ground  the  right  of  blockade  thus  conceded  to  belligerents 
may  be  place<l,  it  is  obvious  that  it  is  a  very  serious  encroachment  on 
the  freedom  of  the  neutral  in  the  peaceful  pursuit  of  commerce. 

In  M.  Calvo's  work,  ^'  Le  droit  international,"  blockade  is  spoken  of 
as  *'la  plus  grave  atteinte  qui  puisse  Hve  portee  par  la  guerre  an  droit 
des  neutres.^  ^ 

Fiore  says :  "  Le  blocus  est  odienx  et  contraire  k  Pindependance  des 
peuples  neutres ;  parcequ'il  n'emp^che  pas  seulement  le  commerce  de 
certaines  matiferes  d^termindes,  comme  la  contrebande  de  guerre;  mais 
il  d^truit  toute  esp^ce  de  commerce  de  quelque  nature  que  ce  soit  avec 
les  lieux  assi<?g6s  et  bloqu^s."^ 

Nor  must  it  be  forgotten,  with  respect  to  the  trade  carried  on  in  de- 
fiance of  a  blockade,  that  the  neutral  owes  nothing  to  the  blockading 
belligerent, 'who,  for  his  own  purposes,  thus  seeks  to  shut  out  the  innoc- 
uous commerce  of  the  neutral  with  his  enemy,  regardless  of  the  loss 
and  injury  he  is  thereby  inflicting  on  him. 

The  right  to  intercept  articles  of  warlike  use  has  been  for  the  most 
cootnbud  of  war.  part  tTcatcd  by  earlier  writers  on  intematiotial  law  as  an 
admitted  encroachment  on  the  neutral  in  respect  of  freedom  of  trade. 
It  has  been  justified  on  the  score  of  thenecessity  in  which  the  belligerent 
captor  is  placed,  of  preventing  that  which  will  be  used  to  his  own  hurt  from 
reaching  his  adversary;  or  as  arising  from  the  law  of  self-defense,  whieh 
gives  to  the  belligerent  the  right  of  stopping  things  which  may  be  used 
against  him,  while  on  their  way  to  his  enemy,  and,  furthermore,  of  con- 
fiscating them  to  his  own  use  as  a  penalty  on  the  neutral  for  having  in- 
tended to  convey  them  to  the  enemy. 

Looked  at  from  this  point  of  view,  it  is  said  that  the  right  of  the  bel> 
ligerent  to  intercept  this  species  of  commerce,  and  the  liability  of  the 
neutral  ,to  have  his  property  captured  and  confiseated  under  such  cir- 
eumstances,  do  not  arise  out  of  obligations  inherent  in  the  nature  of 
neutrality.    They  are  purely  conventional,  and,  as  it  were,  a  compromise 

^Vol.ii,p.621.  ,  *  -Vol.  U,  p.  446. 
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between  the  power  of  belligerents  and  the  rights  of  neutrals ;  and,  if 
this  species  of  trade  can  be  said  to  be  unlawfal,  it  is  only  so  sub  modo^ 
it  being  left  free  to  the  neutral  to  pursue  it,  subject  always  to  the  right 
of  the  belligerent  to  seize  it  during  its  transit  to  his  enemy,  if  he  can. 
"  The  right  of  the  neutral  to  transport,"  says  that  great  jurist  Chancellor 
Kent,  '*and  of  the  hostile  power  to  seize,  are  conflicting  rights,  and 
neither  party  can  charge  the  other  with  a  criminal  act."^ 

A  dilferent  view  respecting  the  trade  of  the  neutral  in  articles  of  con- 
traband of  war  ha«,  however,  been  maintained  in  our  day. 
M.  Hautefeuille,  and  the  writers  of  his  school,  look  upon 
the  supplying  or  articles  of  contraband  of  war  by  the  neutral  in  the  way 
of  trade  as  inconsistent  with  the  duty  of  neutrality,  which 
prohibits  £he  rendering  of  assistance  to  a  belligerent  for  the      **  Hnutweuiiie. 
purpose  of  a  war  in  which  he  is  engaged,  extending  the  rule  to  ai:tic)e& 
of  warlike  us6  supplied  in  the  way  of  trade  as  much  as  to  those  fur- 
nished gratuitously. 

According  to  this  view,  the  neutral  thus  guilty  of  a  breach  of  the  first 
principle  of  neutrality  justly  incurs  the  penalty  of  his  transgression  in 
the  confiscation  and  loss  of  his  property. 

This  doctrine  is  open,  however,  to  the  objection  that  it  is  inconsistent 
with  the  practice  of  nations,  according  to  which  this  species  of  trade 
has  never  been  treated  as  a  breach  of  neutrality  in  the  full  sense  of  the 
term.    It  wholly  fails  to  account  for  or  justify  the  right  of  blockade. 

Bat  the  importance  of  this  difference  in  the  views  of  publicists  will  be 
more  sensibly  felt  when  we  proceed  to  deal  with  the  subject  of  the  trade 
of  the  neutral  with  the  belligerent  in  the  country  of  thte  neutral. 

One  thing  is  quite  clear,  and  must  not  be  lost  sight  of:  Neither  the 
trade  in  contraband  of  war  nor  that  carried  on  in  deft-  „o  obiifat.oii  on 
anoe  of  a  blockade  constitute,  practically,  any  violation  of  ""JSUS^SSTin 
neutrality,  so  far  as  the  government  of  the  neutral  trader  is  S"*iJlS°  wSJkSS 
concerned^  Scarce  any  neutral  government  has  ever  at-  ^'^ 
tempted  to  prevent  its  subjects  from  carrying  on  such  trade ;  no  neutral 
government  was  ever  held  responsible,  as  for  a  Iweach  of  neutrality,  for 
such  trade  carried  on  by  its  subjects.  This  is  a  point  as  to  which  there 
has  been  no  difference  of  action  among  governments,  or  difference  of 
opinion  as  to  the  duty  of  governments  among  writers  on  public  law.  ^  It 
is  one  of  those  things  which,  on  the  part  of  its  subjects,  a  government, 
according  to  the  existing  practice  of  nations,  is  not  called  upon -to  pre- 
vent. It  is  one  of  those  things  which  the  belligerent,  who,  in  farthering 
his  own  purposes  is  indifferent  to  the  loss  he  inflicts  on  the  neutral,  must 
submit  to  if  he  is  unable  to  prevent  it,  and  for  which  he  is  not  entitled 
to  hold  the  neutral  state  responsible. 

Speaking  of  the  transport  of  articles  contraband  of  war,  M.  Ortolan 
gtates  the  law  most  correctly :  „,  ortokn 

Si  o'est  r^tat  centre  lni-m6me  qni  fait  op^rer  ce  transport,  soit  qnll  le  fasse  gratnite- 
ment,  Boit  qu'il  en  reyoive  le  prix,  il  devient  auxiliaire  de  lalatte,  et  par  cone^uent  U 
rompt  la  neatralit^.    La  <;hoBe  change  si  ce  sont  les  sujets  de  cet  ^tat  qni,  sans  appui 


de  lenr^onvemement,  font  de  ce  m^me  transport  nn  objet  de  lears  operations  commer- 
eiales.  nllne  pnissance  qni  reste  nentre  n'est  pas  oblig^  de  d^fendre  oe  commerce  k  ses 
Bigets,  eAcore  moins  de  les  pnnir  pour  Payoir  fait ;  seolement  eUe  ne  pent  le  oonvrir  de 


sa  protection.  £n  d'antres  termes.  le  pavilion  ne  cbuvre  pas  les  marohandises  de  oontre- 
bande  de  gaerre,  non  pas  mdme  dans  le  cas  oh  ces  marchandi^es  appartiennent  k  dea 
neutres.^ 

Among  the  various  articles  coming  under  the  denomination  of  contra- 
band of  war,  according  to  the  general  principles  of  interna-  ship,  oi  w.r  ud 
tional  law,  two  more  particularly  interest  us  on  the  present  *^ 

»  Kent's  Commentaries,  vol.  i,  p.  142.  C^  r\r\r^]r> 
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occasion — ships  of  war  and  coals.  Both  are  excluded  from  the  category 
of  contraband  by  M.  nautefeuille,  who  refuses  to  recog:nize  as  such  any- 
thing which  is  not  in  its  actually  existing  state  ready  to  be  used  for  at- 
tack or  defense.  The  following  passages  from  his  work,  "Des  droits  et 
des  devoirs  des  nations  neutres,"  explain  the  views  of  the  author  on  the 
subject  of  ships,  which,  till  armed,  he  refuses  to  consider  contraband  of 
war,  and  which,  whatever  the  construction,  when  unarmed,  he  holds  to 
be  objects  of  lawful  commerce : 

Je  ne  puis  coraprendre  qu'iin  bAtiment,  quelles  que  soient  sa^prandenr,  sa  forme,  sft 
destiuation,  eoit  un  objet  de  contrebaude  de  guerre.  Le  navire  n^est  pas  propre  4  Ik 
guerre,  prdpar^  pour  servir  exclusivemeut  aux  operations  militaires,  apte  ^  Hre  em-' 
ploj^  h  ces  operations,  immediatement  et  sans  aucun  cbangemeut,  sans  aucune  addition. 
Lornqu'il  est  d6pour\ru  des  canons,  des  munitions,  des  armes  et  des  hommes  qui  doiTent 
lea  employer,  ce  n^est  pas  une  machine  de  guerre;  c'est^un  vehicule  plus  oa  moint 
grand,  plus  oa  moins  solide,  mais  ce  n'est  nu'un  vehicule.  Pour  lui  donner  les  quali' 
t^s  speciales  et  exclusives  qui  ddterminent  le  caract^re  do  contrebaude  de  guerre,  il  est 
necessaire  de  transporter  k  bord  des  canons,  des  armes,  des  munitions,  en  un  mot,  tout 
Tattirail  dn  combat.  C'est  alors  seulemeut  que  le  b^timent  devient,  non  une  machine 
de  guerre,  mais  une  machine  portant  des  instruments  de  guerre  et  susceptibles  de 
suire,  par  cette  circonstance  senlemeot,  au  belligdraut.  Mais  la  machine  elle-m^me, 
mais  le  vehicule  (\6nn6  de  son  armement,  ne  pent  6tre  repute  nui&ible.  Au  reste,  11  faat 
oonvenir  que  ce  commerce  est  pen  frequent,  et  la  meilleure  preuve  que  je'puisse  donner 
de  IMnnocuite  de  ce  ndgoce  est  le  silence  du  droit  secondaire  k  son  ^gard.^    .     . 

Les  b&timents  non  armiSs,  construits  dans  les  ports  neutres  et  vendus  aux  nations 
engages  dans  les  hostilites,  quelles  que  soient  leur  force,  la  nature  de  lenr  construction, 
sout  egalement  objets  d'un  commerce  licite.  lis  doivent  6tre  r^gis  par  la  rfegle  gen6- 
rale,  qui  est  la  liberty  enti^re  du  commerce,  cntre  les  nations  neutres  et  les  deux 
belligerant«.^ 

As  to  coal,  M.^autefeuille  expresses  himself  as  follows: 

La  houille  est  sans  doute  un  auxiliaire  indispensable  des  machines,  mais  elle  ne  sau- 
rait  ^tre  consideree  comme  un  instrument  direct  et  exclusif  de  guerre;  bien  loin  de  Ik, 
les  usages  pacifiques  auxquels  elle  est  employee  sent  beaucoup  plus  importants  que 
cenx  qui  risultent  de  I'etat  de  guerre;  et  la  consommation  faite  pour  ces  usages  paci- 
fiques est  beaucoup  plus  considerable  que  celle  necessitate  par  les  hostilites.  I^apr^ 
les  regies  du  droit  primitif,  la  houille  est  done  une  denree  aont  le  commerce  doit  toa- 
jours  rester  libre. 

Je  ne  saurais  prevoir  comment  les  traites  ii,- intervenir  entre  les  peuples  navigatean 
trancheront  cette  question;  mais  ce  que  je  puis  affirmer  c'est  que  la  houille,  d'apr^s  le 
droit  primitif,  ne  fait  pas  partie  de  la  contrebaude;  c'est  que  la  loi  secondaire  ne  peat 
changer  la  nature  des  objets,  ni  leur  donner  un  caract^re  qu*ils  n'ont  pas,  d'apr^  lee 
principes  qu'elle  est  appeiee  k  appliquer,  mais  non  k  modifier.' 

But  the  views  of  this  eloquent  and  learned  but  theoretical  author  on 
this  subject  are  not  shared  by  other  writers.  Galiani,  Httbner,  (the 
champion  of  the  rights  of  neutrals,)  Martens,  Tetens,  Piantanida,  Ruth- 
erford, Lord  Stowell,  Chancellor  Kent,  Heffter,  in  his  able  work,  "  Das 
europaische  Volkerrecht  der  Gegenwart,'^  include  ships  among  the 
things  which  are  contraband  of  war.  Among  later  writers,  M.  Ortolan 
and  Sir  Robert  Phillimore  place  both  ships  and  coal  in  the  list  of  articles 
of  contraband.  I  entirely  concur  in  thinking  that  a  ship  adapted  and 
intended  for  war  is  clearly  an  article  of  contraband.  Such  a  ship  is,  in 
fact,  a  floating  fortresi^  and,  when  armed  and  manned,  becomes  a  for- 
midable and  efficient  instrument  of  warfare.  Coal,  too,  though  in  its 
nature  ancipitis  ustiSj  yet,  when  intended  to  contribute  to  the  motive- 
power  of  a  vessel,  must,  I  think,  as  well  as  machinery,  be  placed  in  the 
same  category  as  masts  and  sails,  which  have  always  been  placed  among 
articles  of  contraband,  except  by  M.  Hautefeuille,  who,  as  has  been 
stated,  insists  that  nothing  is  to  be  considered  as  contraband  except 
what  is  capable  of  being  immediately  applied  to  the  purpose  of  destruc- 
tive -warfare. 

^ Haotefeuille,  "Droits  et  deyoirs  des  nations  neutres/'  vol.  li.  p.  136. 
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It  is  perfectly  clear,  though  I  fear  it  has  not  always  been  kept  in  view 
ill  the  course  of  these  discussions,  that,  with  the  liability  to  p„,i^^  commerci. 
the  seizure  and  loss  of  the  cargo,  (in  some  instances,  it  is  «"»"'"«"^™»- 
said,  of  the  ship,)  if  he  transmits  contraband  of  war  to  the  enemy  of  the 
belligerent  captor,  (and  to  the  loss  both  of  ship  and  cargo  if  he  attempts 
to  force  a  blockade,)  ends,  according  to  the  existing  practice  of  nations, 
all  restraint  on  the  trade  and  commerce  of  the  neutral.  In  his  own 
country,  in  his  own  markets,  in  his  own  factories,  the  neutral  may,  ac- 
cording to  the  practice  of  nations,  sell  articles  to  the  belligerent  which, 
if  sent  by  sea,  would  be  contraband  of  war.  Theoretical  writers  are  not, 
indeed,  of  one  mind  on  this  subject.  While  the  great  majority  of  authors 
are  agreed  as  to  the  right  of  the  neutral  to  sell,  in  the  way  of  trade,  to 
the  belligerent  resorting  to  his  market,  whatsoever  the  latter  desires  to 
buy,  if  the  nentral  has  it  to  sell,  whether  the  article  be  of  an  innocent 
character  or  contraband  of  war  in  its  most  destructive  form,  a  few 
authors  have  recently  written  in  a  diifereut  spirit. 

No  writer  on  international  law  before  Galiani  had  ventured  to  assert  that 
the  neutral  was  prohibited  from  selling,  in  his  own  country,  to  a  bellig- 
erent, articles  which,  if  sent  out  of  his  country  by  sea,  would  be  liable 
to  siezure  as  contraband  of  war.  His  doctrine  to  that  effect  was  vigor- 
ously refuted  by  his  two  distinguished  countrymen,  Lampredi  and  Azuni, 
and  was  lor  a  time  abandoned  as  untenable;  but  it  has  been  revived  in 
our  day.  Let  us  review  the  leading  authorities.  The  question  is  not 
only  of  interest  to  the  jurist,  but  one  which  will  be  found  to  be  impor- 
tant to  some  of  the  decisions  of  this  tribunal. 

Lampredir,  in  his  work  on  neutral  cqpumerce,  refutes  the  opinion  of 
Galiani.    On  the  general  subject,  ^E  quote  from  Peuchets' 
French  translation,  not  having  the  original  before  me,)  he 
writes  as  follows  : 

Lorsqn'une  fois  Ton  a  etabli  la  Houle  loi  que  les  peuples  iieiitres  doiveiit  observer 
pendant  la  guerre,  il  devient  inutile  de  demandcr  quelles  doiveut  etre  les  liuiites  du 
commerce  qu'ib  font  en  conw'qnence  de  lenr  nentralit^,  parcequ^on  pent  rt^poudre  qu'il 
n'eu  doit  avoir  aucune,  ct  qu'ils  peuvent  le  faire  de  la  m^me  mani^re  qu'ils  le  faisaient 
en  temps  de  paix,  observant  seulement  une  exacte  impartiality  pendant  tout  le  temps 
de  la  guerre.  J I  n^y  aura  done  aucune  e»phe  de  marchand'wes  qu  Us  ne  puissent  rendre  et 
porter  aux  hcUigeranis  et  Von  ne  pourra  pas  les  empecher  de  leur  rendre  ou  louer  dcs  navires, 
ponrvu  quMls  ne  refusent  point  ii  Tun  ce  qn'ilsaccordent  h  i'autre.  Devantet  pouvant 
suivre  l^^j^itimement  leur  commerce  comnie  en  temps  de  paix,  il  ne  doit  y  avoir  aucune 
distinctiim  de  marebandises,  d'argent,  d'armes,  et  d'autres  munitions  de  guerre;  la 
veute  et  le  transport  de  ces  divers  objets  dans  les  places  des  bellig<^raut8  doivent  (^tre 
permis,  et  ne  point  porter  atteinte  ii  la  neutrality,  pourvu  qu'il  u*y  ait  ni  faveur,  ni 
preference,  ni  esprit  de  parti.* 

In  chapter  v,  page  57,  he  treats  the  question  whether  neutrals 
may  sell  every  kind  of  merchandise  within  the  neutral  territorj'^  to  a 
belligerent,  as  one  which  no  jurist  anterior  to  Galiani  had  ever  thought 
of  bringing  into  controversy,  all  their  discussions  being  confined  to  the 
carriage  of  contraband  to  the  enemy.  It  is  not,  he  explains,  till  they 
have  left  the  neutral  territory  that  articles,  though  of  warlike  character, 
assume  the  character  of  contraband.    In  chapter  vii,  page  72,  ho  says  : 

Le  caractcre  de  contrebande  ne  vient  done  pas,  aux  marchandises,  de  I'u&age  qu'on 
pent  en  faire  dans  la  guerre,  mais  de  tout  autre  source.  Anssi  longtemps  qu'elles  sont 
sur  le  territoire  neutre,elle8  ne  diflerent  pas  des  autres marchandises;  elles  s'y  veudent 
et  s'y  achetent  de  la  meme  mani^re  et  sans  aucune  difl^rence.  Deux  circonstances  font 
prendre  ti  ces  marcbandises  le  caractere  de  coutrabande:  1,  qu'elles  soient  pasg^es  h  la 
puissance  de  reunemi,  ou  k  moins  destinies  i\  y  passer  ;  2,  qu  elles  soient  sorties  du  ter- 
ritoire neutre.  Alors  elles  deviennent  choses  hostiles,  rc«  Ao«rt/e» ;  elles*  prennent  le 
caractere  de  marcbandises  de  contrebande  ;  et  si  elles  sont  trouv<^es  bors  de  tonte  juri- 
diction  souveraine,  comme,  par  excmple,  si  Ton  les  trouvait  en  pleine  mer,  elles  peu- 
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veDt  6tre  Ic^gitimemeiit  arr6t<5es  et  confisqiK^es  par  rcnnemi,  quel  que  soit  le  pavilion 
qui  lo8  couvre,  non  pas  parce  que  ce  soit  des  instruments  on  provisions  de  guerre,  mais 
parce  que  ce  sont  des  ciioses  appartenants  k  Tennemi,  ou  an  moins  parce  qu'elles  sont 
destinies  b,  devenir  sa  propridt^  et  h  accroltre  ses  forces.  Voh  il  rdsulte  que  le  souve- 
rain  qui  permet,  sur  son  territoire,  le  commerce  libre  de  touiessortes  WohjeU  ne  passe  pas 
les  droits  de  80uverainet<5,  et  les  puissances  belligdrantes  ne  peuvent  s*en  plaindre  ni 
Taccuser  de  donner  la  main  h  la  vente  des  marcliandises  de  contrebande,  qui,  sur  son- 
ten-itoiro,  ne  peuvent  jamais  avoir  ce  caract^re,  et  ne  peuvent  en  porter  le  nom  qne 
lorsqu'elles  sont  devenues  ou  destinies  a  devenir  la  propriet<?  de  I'enuemi,  et  sorties  du 
territoire  oti  elles  out  dtd  achet<5es. 

In  another  work  Lampredi,  speaking  of  neutrality,  says : 

Et  quia  neutrius  partis  esse  debet,  et  abello  omnino  abstinere,  neutd  etiam  suppedi- 
tabit  quje  directe  ad  bellum  referuntur.  Suppeditare  hie  loci  transvehere  ad  alterutrum 
bostem  signiticat ;  nam  si  qua  gens  instrumenta  bellica,  et  coetera  supra  memorata 
utrisque  beUantibus  sequo  pretio  veluti  merces  vendat,  neutralitatem  non  violat.  Ad 
banc  necessariam  mercaturse  distinctionem  animum  non  advertisse  eos,  qui  de  hac  re 
tam  prolixe  scripserunt,  manifesto  patet ;  maxime  enim  inter  se  differre  videntur  ex- 
portatio  mercium  ad  bostem  meum  ab  amico  vel  neutro  populo  facta,  et  eornm  ven- 
ditio,  qute  ad  bellum  necessaria  esse  possunt.^ 

Azuni,  who  wrote  shortly  after  Lampredi,  maintains  the  same  doc- 
trine. In  his  work  *'  Systeme  universel  de  principes  de 
droit  maritime,"  (ch.  ii,  art.  3,)  he  says : 

Le  commerce  gdndral  passif,  on  la  vente  impartiale  sur  le  propre  territoire  des  nen- 
^tres,  de  marcbandises,  denr<Ses,  on  manufactures,  de  toute  espece,  sera  tonjonrs  permis, 
pourvu  que  le  souverain  n'ait  pas  fait  un  traits  particulier  avec  nn  des  bellig^rants 
dont  les  sujets  viennent  faire  des  achats  et  des  provisions  sur  le  territoire  uentre,  et 
qu'il  ne  se  mSle  pas  des  achats,  des  ventes,  et  des  autres  contrats  qui  transmettent  la 
propridt6,  qu'il  n'ordonne  pas  qu'on  remplisse  les  magasins  de  provisions  de  guerre,  et 
ne  lasse  pas  mettre  ses  uavires  ^  la  ^oile  ponr  les  transporter  sur  le  territoire  da  bel- 
ligdrant.  En  protdgeant  dgalement  le  commerce  de  son  pays,  en  permettant  ^  ses 
sujets  de  con  tinner  lenr  commerce  de  la  mdme  mani^reetaveclam^melibertdqu'avant 
la  guerre,  11  ne  fait  qu'user  de  droits  incontestables,  qui  ne  peuvent  dtre  limit^sque  par 
des  conventions  sp<^ciales,  expressdment  ou  tacitemeut  faites. 

Alter  combating  the  reasoning  of  Galiani,  he  adds : 

II  est  ndcessaire  que  je  r^p^te  lei  le  principe  incontestable  que  j^ai  prdcddeniment 
rapport<^,  qu'en  suivant  le  droit  conventionnel  de  I'Europe,  les  neutres  ne  peuvent 
porter  les  cboses  qui  sont  spdcialement  propres  k  la  guerre,  et  qui  y  sont  directement 
employes,  mais  qu'ils  peuvent  sans  inconvenient,  selon  le  droit  universel  des  gens,  les 
jvendre  comme  marcbandise  sur  leur  propre  territoire  k  quicouque  se  prdsente  pour  les 
acbeter,  puisqu'ils  le  font  sans  partialite,  et  sans  montrer  de  faveur  plut6t  pour  une 
partie  belligdrante  que  pour  I'autre. 

Eeddie,  in  his  "  Researches  Historical  and  Critical  in  Maritime  and 
International  Law,"  cites  these  views  with  concurrence  and  approba- 
tion. 

In  Wheaton's  History  of  International  Law,  the  author  speaks  of  the 
refutation  of  Galiani  by  Lampredi  as  superfluous,  as  an  '*idle  ques- 
tion.^ 
Masse,  in  his  work  "  Le  droit  commercial  dans  ses   rapports  avec  le 
droit  des  gens,^  after  maintaining  the  right  of  the  belli- 
gerent to  intercept  contraband,  adds  : 

Mais  la  tb^so  change  s'il  s'agit  d*un  commerce  passif.  S'il  est  d^fendu  an  neutre  de 
porter  des  armes  et  des  munitions  aux  bellig<5rants,  parcoqu'alors  il  devient  I'auxiliaire 
de  Tun  et  I'ennerai  de  I'autre,  il  ne  lui  est  pas  ddfendu  de  vendre  impartialement  sur 
son  territoire  des  objets  ndcessaires  A  la  guerre,  parceque  son  territoire  est  ouvert  a 
tous,  que  tons  peuvent  venir  y  chercber  ce  dont  ils  out  besoin,  et  que  le  neutre  qui  se 
borne  k  vendre  chez  lui,  h.  la  diif<^rence  de  celui  qui  porte  ses  marcbandises  au  belli- 
g^rant,  n'est  pas  teuu  de  recbercher  qui  les  lui  acbete,  pour  qui  elles  sont  acbet^es,  et 
quelle  est  leur  destination  ult^rieure.  C'est  alors  qu'il  est  absolument  vrai  de  dire  que 
les  neutres  peuvent  continuer  pendant  la  guerre  le  commerce  qu'ils  faisaient  pendant 


'  "  Theorem,  juris  publici  universi,"  p.  3,  cap.  12,  $9,  n.  4. 
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]a  paix,  et  que  la  neutrality  est  la  continuation  d'un  <5tat  ant<?rieur  qui  ne  modifie  pas 
la  guerre  ii  laquelle  le  neutre,  qui  ouvre  son  march^  k  toutes  les  uatious,  ne  preud 
aucune  part  directe  on  indirecte.^ 

Again : 

Snr  un  territoire  neutre,  il  n'y  a  pas  de  marchandise  de  contrebande ;  toutes  y  sont 
libres.  Elles  ne  deviennent  contrebande  qu'au  momeut  oti  elles  en  sortent  avec  direc- 
tion pour  un  lien  dont  leur  nature  les  exclut.  C'est  alors  qu*elles  tombent  sous  la  juri- 
diction  des  bellig^rants  contre  lesquels  elles  sont  dirigdes.  Jusque-lti  et  tant  qu'elles 
restent  en  un  lieu  oh  elles  ne  peuvent  leur  nuire,  ils  n'ont  pas  le  droit  de  s^occuper  des 
transactions  pacifiques  dont  elles  peuvent  6tre  Fobjet.  Sans  doute,  la  guerre  donne 
une  nouvelle  impulsion  an  comuierce  passif  des  objets  utiles  h  la  guerre ;  mais  cette 
impulsion  n'est  pas  du  fait  des  neutres,  elle  est  du  fait  des  beUig6rants,  qui,  apr^s  avoir 
«ux-m6mes  produit  des  circoustances  nouvelles,  ne  peuvent  trouver  mauvais  que  les 
neutres  en  proiitent  dans  les  limites  de  leurs  droits  et  de  leur  territoire.^ 

M.  Ortolan  observes  as  follows : 

C'estseulementlorsquede  tellesmarcbandises  sonten  coursde  transport  pour  une  desti- 
nation hostile  qu^elles  deviennent  contrebande  militaire,  Lorsqu'un  ^tat  jj^  ortoia.. 
neutre  laisse  ses  sujets  se  livrer  au  commerce  passif  de  ces  mSmes  objets, 
c'est-lb-dire,lor8qu41  permet  k  tousles  bellig^rauts  indistinctement  de  venir  les  acbeter 
ftur  son  territoire  pour  les  transporter  ensuite  oti  bon  leur  semble,  k  leurs  frais  et  k 
leurs  risques,  snr  leurs  propres  na vires  marchandsy  il  ne  fait  pas  autre  chose  que  laisser 
s'accomplir  un  acte  licite ;  on  ne  pent  pas  dire  qu'il  prenue  part  k  la  guerre  parce  qu'il 
laisse  ses  ports  libres,  et  parce  qu41  conserve  k  toutes  les  nations  le  droit  qu'elles  avaient 
avant  la  guerre  d'y  entrer  avec  leurs  bfttiments  marcbands  pour  sV  approvisionner, 
par  la  voie  du  commerce,  des  marcbandises  dont  elles  out  besoin  ;  les  vendeurs  eux- 
mdmes  ne  soot  pas  responsables  de  Tnsage  ult^rieur  qui  sera  fait  de  ces  marcbandises ; 
ils  ne  sont  pas  tonus  de  connaltre  ni  pour  qui  elles  sout  achetes  ni  la  direction  qu'on 
leur  rdserve. 

Le  droit  conventionnel  est  d'accord  avec  ces  principes;  il  ne  defend  pas  la  vente  im- 
partiale  faite  sur  un  territoire  neutre  des  marcbandises  propres  k  la  guerre.  Mais  si 
ces  secours  effectifs  en  nature,  que  Pun  des  combattants  vient  prendre  et  exporte  k 
ses  propres  risques,  dtaient  fouruis  par  T^tat  neutre  lui-mSme ;  si,  par  exemple,  des  armes, 
des  projectiles,  de  la  poudre  dtaient  tir^s  de  ses  arsenaaux  on  de  ses  manufactures 
pnbliques,  ce  ne  serait  plus  1^  un  commerce  priv<5,  etpar  consequent  il  y  aurait  atteinte 
grave  k  la  neutralit^.^ 

Heftier,  in  his  "  Volkerrecht  der  Gegenwart;"  (I  cite  from  Bergson's 
translation,)  p.  315,  says :  Hefner 

En  ce  qui  concerne  les  objets  de  contrebande,  la  vente  faite  aux  bellig^rants  en  terri- 
toire neutre  ne  saurait  dtre  consider^  comme  un  acte  illicite  et  contraire  aux  devoirs 
de  la  neutrality  ;  ce  n*est  que  leur  transport  qui  en  rend  responsable. 

Professor  Sandona,  of  Siena,  "Trattato  di  diritto  internazionale  mo- 
demo,''  comparing  passive  with  the  active  commerce  of  neutrals,  says : 

Dico  adunque,  cbe  si  crede  a  torto  che  faccia  opera  ad  un  di  presso  egnale,  chi  vende 
semplicemeuto  uel  proprio  paese  quanto  immediat«mente  si  riferisce  ai  mezzi  di  fare 
la  guerra,  e  cbi  trasporta  questi  mezzi  sui  mercati  o  nelle  piazze  dei  belhgerauti.  II 
primo  vende  le  sue  merci  nel  proprio  paese,  ove  non  vi  hj  stando  al  puro  diritto  razio- 
nale,  alcuna  legge  che  ^lieue  vieti  il  traffico.  E  appnnto  percb^  dimora  in  esso,  e  niente 
osta  a  questo  commercio,  egli  non  fa  uso  cbedella  sua  liberty,  che  d'aitra  parte  iincb^ 
rimane  nel  paese  nativo,  nessun  principe  straniero  pu6  limitare.  ....  La  sola 
cosa  che  si  pu6  dimandare  da  lui  h  questa,  che  sia  disposto  a  vendere  egualmente  a 
cbiunqne  si  presenta  le  sue  merci,  onde  evitare  11  pericolo  di  offendere  I'imparzialita,  a 
cui  i  neutrali  souo  tenuti. 

To  these  authors  Professor  Bluntschli  has  added  the  weight  of  his 

authority.  ProfeMorUIunt«icli!i. 

In  his  work  entitled  "Das  moderne  Volkerrecht,"  or,  as  it  is  called 
in  the  French  translation,  '*Le  droit  international  codifi^,"  he  writes : 

Le  fait  qu'nn  dtat  nentre  fournit  ou  laisse  fonrnir  k  nn  des  bellig^rants  des  armes  ou 
du  mat(^riel  de  guerre  constitue  dgalement  une  violation  des  devoirs  des  neutres. 


»Vol.  i,  p. -203.  * 

2Ibid.,p.  206. 

3"  Diplotuatie  de  la  mer,"  vol.  ii,  p.  180.     r^^^^T^ 
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Par  contre,  si  des  particuliers,  sans  avoir  Fintention  de  vonir  en  aide  a  I'un  desbel- 
lig^rants,  iui  fouraissent  k  titre  d'entreprise  commerciale  des  arnies  on  du  materiel  de 
guerre,  ils  conrent  le  risque  que  ces  objets  soient  contisqu<5es  par  I'adversaire  comme 
contrebande  de  guerre ;  les  gouveruements  neutres  ne  iiiauqueut  pas  k  leur  devoir  en 
toltSraut  le  commerce  d'objets  qui  sont  considdit^s  comme  coutrebaude  de  guerre.  .    .    . 

Celui  qui  transporte  de  la  coutrebaude  de  guerre  ^  Tune  des  parties  bellig^rantes 
s'expose  tt  voir  ces  objets  confisquds.  Mais  I'ctat  neutre  u*a  pas  do  motifs  de  t>  oppoaer 
h  I'expMition  de  la  contrebande  de  guerre.  Dans  les  discussions  de  la  loi  am^ricaioe 
sur  la  neutraiit<5,  le  president  Jefferson  declara  en  1793  que  la  guerre  ^trang^re  ne  pri- 
vait  point  les  jjarticuliers  du  droit  de  fabriquer,  de  vendre  ou  d'exporter  des  armes; 
seulement  les  citoyens  am<^ricains,  ajoutait-il,  exercent  ce  droit  k  leurs  risques  et 
pi^rils.^ 

The  opinion  of  Galiani  has,  however,  been  again  revived  by  two  or 

three  writers  in  our  own  days. 

Among  these,  Sir  Kobert  Phillimore,  in  his  work  on  International  Law, 

vol.   iii,   §    ccxxx,  speaking    ''as  to  the    permitting  the 

sale  of  munitions  of  war  to  a  belligerent  within  the  teiTi 

tory  of  the  neutral,''  writes : 

If  the  fountains  of  international  justice  have  been  correctly  pointed  out  in  a  former 
volume  of  tliis  work,  and  it  bo  the  true  character  of  a  neutral  to  abstain  from  every  act 
which  may  better  or  worsen  the  condition  of  a  belligerent,  the  unlawfulness  of  any 
such  sale  is  a  necessary  conclusion  from  these  premises. 

What  does  it  matter  where  the  neutral  supplies  one  belligerent  with  the  means  of 
attacking  another  ?  How  does  the  question  of  locality,  according  to  the  principles  of 
eternal  justice  and  the  reason  of  the  thing,  aff^ect  the  advantage  to  one  belligerent  or 
the  injury  to  the  other  a<;cruing  from  this  act  of  th<^  alleged  neutral  t  Is  the  cannon 
or  the  sword,  or  the  recruit  who  is  to  use  them,  the  less  dangerous  to  the  belligerent 
because  they  were  purchased,  or  he  was  enlisted,  within  the  limits  of  neutral  territory  ? 
Surely  not.  Surely  the  locus  in  quo  is  wholly  beside  the  mark,  except,  indee<l,  that  the 
actual  conveyance  of  the  weapon  or  th«  soldier  may  evidence  a  bitterer  and  more  de- 
cided partiality,  a  more  unquestionable  and  active  participation  in  the  war. 

MM.  Pistoye  and  Duverdy  also,  in  their  ''Traite  des  prises  mari- 
times,"  express,  though  with  less  energy  than  the  learned  author  last 
mentioned,  a  like  view. 

M.  Hautefeuille,  who,  as  we  have  seen,  not  only  refuses  to  admit  ves- 
sels equipped  for  war,  if  not  armed,  into  the  list  of  contra- 
M.  HKut.  f.  un.  band  of  war,  but  also  holds  that  they  are  legitimate  articles 
of  neutral  commerce,  nevertheless  maintains  that  what  is  called  the 
passive  trade  of  the  neutral  in  articles  of  warlike  use  is  inconsistent  with 
neutrality.     His  reasoning  is  as  follows  : 

Cette  question  a  ct*^  traitoe  avec  beaucoup  d'etendue  par  Lampredi  et  par  Azuni;  la 
doctrine  de  ces  deux  auteurs  a  etc  combattu  par  Galiani.  Avaut  dVxaminer  Popinion 
de  ces  publieistes,  il  me  paralt  indispensable  de  rappeler  les  bases  de  la  discussion,  de 
poser  des  principes  (^ui,  d'apres  la  loi  primitive,  doiveut  la  dominer.  Ces  priiiclpes  out 
deja  iHe  etablis.  Ils  peuveut  se  r<^sunier  en  deux  droits  et  en  deux  devoirs.  Les  droits 
sont:  I.  Liberte  et  ind(''pendance  du  pen  pie  neutre  dans  son  commerce,  en  temps  de 
guerre,  nieme  avec  les  deux  bellig(^iants.  2.  Libert<5.  et  indt^pendauce  absoluea  du 
neutre  sur  son  propre  tcrritoire.  Les  deux  devoirs  sont  correlatifs  aux  deux  droits,  ils 
les  limitent.  Ce  sont:  1.  L'impartialite ;  2.  L'ab.stention  de  tons  actes  directs  de 
guerre,  et  par  eouseiiuent  de  fournir  aux  belligt^rants  le^s  aruies  et  les  munitions  de 
guerre.  De  ces  droits  il  resulte,  sans  doute,  que  la  nation  pacitique  a  le  pouvoir  de 
couimcrcer  librement  avecchaoun  des  bell ij^e ran ts,  non  seulement  sur  sou  propre  tcrri- 
toire, mais  encore  partout  ailleurs,  sans  qu'aucun  d'eux  puisse  s'y  opposer ;  mais  ce 
droit  est  boru<^  par  le  devoir  impose  an  neutre  de  ne  fournir,  ui  a,  I'uu  ui  k  Taatre,  des 
instruments  actnellement  et  nniquement  deatiner*  a  la  guerre. 

Cette  limite  mise  par  la  loi  primitive  a  la  liberte  des  nations,  s'etend-elle  h  tout  le  om- 
merce,  an  commerce  passif  comme  au  commerce  actif  f  Le  devoir  du  neutre  consiste- 
t-il  nniquement  a  ne  pas  transporter  les  objets  de  contrebande  dans  les  ports  desbellig- 
^rants  ;  ou  au  contraire  ne  prohibe-t-il  pas  le  fait  de  vendre,  de  fournir  ces  objets  ii  ceux 
qui  doiveut  s'en  servir  pour  fiapper  un  ennenii  ?  Amesyeux,  la  r<^ponse  h  cette  double 
(luestion  ne  pent  ^tredouteuse.  Ledevoir  imposd  aux  nations,  quid<>sirent  ne  pas  prendre 
pa4lux  hoBtilit<5s,  et  jouir  de  la  paix  au  milieu  des  maux  de  la  guerre,  est  de  ne  paw  fournir 


^Section  765,  p.  385;  with  Kotes  1  and  2.         ^  t 
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des  artnes  aux  mains  de  ceux  qtii  doivent  s'en  servir  poor  frapper.  La  loi  naturelle,  qui 
impose  ce  devoir,  u'a  pas  fait  de  distinction  eutre  le  commerce  actif  et  le  commerce 
passif.  Elle  pe  poiivait  en  faire,  car  Van  et  Tautre  ont  le  m^me  r6sultat,  celui  de  don- 
ner  k  I'nn  des  bellig^rants  le  moyen  de  naire  ^  Vautre.  Ce  devoir  est  absolu;  la  re- 
striction qiiMl  impo.se  s'dtoud  &  toutes  los  manij^res  de  foarnir  k  I'un  des  combattants 
Tarmedoiit  il  veut  frapper  sou  enuemi.  C'est  un  devoir  d'humauit^;  et  11  n'est  pas 
nioins  inhumain  de  veudre  des  instniments  homicides  dans  le  port  de  Livourue  que  de 
les  transporter  dans  celiii  de  Londres  ou  de  Marseille.  La  veute  des  denr^es  de  con- 
trebande  aux  bellifr^rants  est  douc  prohibce  sur  le  territoire  neutre,  de  la  mdme 
maui^re  et  par  le  mdme  motif  que  le  transport  de  ces  denrdes  dans  les  ports  des  peu- 
ples  en  guerre. 

Professor  Casanova,  in  his  recent  work,  "Del  Diritto  Internazionale," 
adopts  the  views  of  M.  Hantefeuille. 

This  difference  of  opinion  arises  from  the  different  point  of  view  from 
which  each  party  considers  the  question.  The  one  party  assume  that 
to  supply  a  belligerent  with  articles  of  warlike  use,  though  in  the  way 
of  trade,  is  to  take  part  in  the  war;  assuming  which,  they  say  with 
truth,  tliat  it  is  the  same  thing  whether  the  objectionable  articles  are 
sold  to  the  belligerent  in  the  country  of  the  neutral  or  in  his  own.  The 
other  party,  starting  from  the  principle  that,  according  to  natural  jus- 
tice, the  rights  of  the  neutral  should  be  left  free  and  untouched  by  the 
wars  of  others,  look  on  the  existing  restraints  on  the  freedom  of  his 
commerce  as  encroachments  on  his  rights,  and  considering  these  re- 
straints as  arising  entirely  from  convention,  deny  the  illegality  of  any 
trade,  which  the  actual  practice  of  nations  does  not  prevent.  The  great 
authority  of  Chancellor  Kent,  and  of  the  majority  of  writers,  is  in 
favor  of  the  latter  view. 

But,  in  truth,  the  question  does  not  depend  on  the  lucubrations  of 
learned  professors  or  speculative  jurists.  However  authoritatively  these 
authors  may  take  upon  themselves  to  write,  and  however  deserving 
their  speculations  may  be  of  attention,  they  cannot  make  the  law.  In- 
ternational law  is  that  to  which  nations  have  given  their  common  assent, 
and  it  is  best  known  as  settled  by  their  common  practice. 

!Now,  in  all  wars,  neutrals  have  traded  at  home  and  abroad  in  articles 
contraband  of  war,  subject  always  in  the  latter  case  to  the  p„,tio.  .n  former 
chance  of  capture  and  confiscation.  As  I  have  already  •'""^ 
^d,  no  government  has  ever  been  sought  to  be  made  responsible  on 
that  account.  Assuredly,  no  nation  has  ever  asserted  the  freedom  of 
commerce  in  this  respect  more  broadly  than  the  United  States,  or  acted 
«p  to  its  principles  with  greater  pertinacity. 

On  the  breaking  out  of  the  war  between  France  and  England  in  1793, 
after  a  proclamation  of  neutrality  by  General  Washington,  then  Presi- 
dent, Mr.  Jefferson,  then  Secretary  "of  State,  thus  writes  to  Mr.  Ham- 
mond, minister  of  Great  Britain  to  the  United  States : 

The  purchase  of  arms  and  military  accouterments  by  an  agent  of  the  French  govern- 
ment in  this  country,  with  an  iutont  to  export  them  to  France,  is  the 
subject  of  another  of  the  memorials ;  of  tins  fact  we  are  equally  unin-  li^*"*"'*"'"  ■'"**°'''' 
formed  a**  of  the  former.  Our  citizens  have  been  always  free  to  make, 
vend,  and  export  arms.  It  is  the  constant  occupation  and  livelihood  of  some  of  them. 
**ro  suppress  their  callings,  the  only  means  perhaps  of  their  subsistence,  because  a  war 
exists  in  foreign  and  distant  countries,  in  which  we  have  no  concern,  would  scarcely  be 
expected.  It  would  be  hard  in  principle,  and  impossible  in  practice.  The  law  of  na- 
tions, therefore,  respecting  the  rights  of  those  at  peace,  does  not  require  from  them 
such  an  internal  derangement  in  their  occupations.  It  is  satisfied  with  the  external 
penalty  pronounced  in  the  President's  proclamation,  that  of  confiscation  of  such  por- 
tion or  these  arms  as  shall  fall  into  the  hands  of  any  of  the  belligerent  powers  on  their 
way  to  the  ports  of  their  enemies.  To  this  penalty  our  citizens  are  warned  that  they 
will  be  abandoned,  and  that  even  private  contraventions  may  work  no  inequality  be- 
-tween  the  parties  at  war,  the  benefit  of  them  will  be  left  equally  free  and  open  to 
»ll.i  ___^ 
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The  collectors  of  the  customs  at  the  different  ports  were  instructed 
that— 

The  piircbafling  and  exporting  from  the  United  States,  by  way  of  merchandise,  arti- 
cles commonly  called  contraband,  being  generally  warlike  instruments  and  stores,  is 
free  to  all  parties  at  war,  and  is  not  to  be  interfered  with.  If  our  own  citizens  undertake 
to  carry  them  to  any  of  these  parties,  they  will  be  abandoned  to  the  penalties  which 
the  laws  of  war  authorize.  * 

In  1842,  Mr.  Webster  writes: 

It  is  not  the  practice  of  nations  to  undertake  to  prohibit  their  own  subjects  from 
trafficking  in  articles  contraband  of  war.  Such  trade  is  carried  on  at  the  risk  of  those 
engaged  in  it  under  the  liabilities  and  penalties  prescribed  by  the  law  of  nations  or 
particular  treaties.  If  it  be  true,  therefore,  that  citizens  of  the  United  States  have 
been  engaged  in  a  commerce  by  which  Texas,  an  enemy  of  Mexico,  has  been  supplied 
with  arms  and  munitions  of  war,  the  Government  of  the  United  States,  nevertheless, 
was  not  bound  to  prevent  it,  and  oould  not  have  prevented  it  without  a  manifest  de- 
parture from  the  principles  of  neutrality,  and  is  in  no  way  answerable  for  the  conse- 
quences.   Such  commerce  is  left  to  its  ordinary  fate,  according  to  the  law  of  natious.- 

In  his  message  to  the  American  Senate,  in  December,  1854,  President 
Pierce  declares : 

The  laws  of  the  United  States  do  not  forbid  their  citizens  to  sell  to  either  of  the 
belligerent  jwwers  articles  contraband  of  war,  or  to  take  munitions  of  war  or  soldiers 
on  board  their  private  ships  for  transportation ;  and,  although  in  so  d3ing  the  individ- 
ual citizen  exposes  his  property  or  person  to  some  of  the  hazards  of  war,  his  acts  do 
not  involve  any  breach  on  national  neutrality,  nor  of  themselves  implicate  the  Govern- 
ment. 

Thus,  during  the  progress  of  the  present  war  in  Europe,  our  citizens  have,  without 
national  responsibility  therefor,  sold  gunpowder  and  arms  to  all  buyers  regardless  of 
the  destination  of  tliose  articles.  Our  merchantmen  have  been,  and  stiU  continue  to 
be,  largely  employed  by  Great  Britain  and  France  in  transporting  troops,  provisions, 
and  munitions  of  war  to  the  principal  seat  of  military  operations,  and  in  bringing 
home  the  sick  and  wounded  soldiers ;  but  such  use  of  our  mercantile  marine  is  not 
interdicted  either  by  the  international  or  by  our  municipal  law,  and  therefore  does 
not  compromise  our  neutral  relations  with  Russia.^ 

Chancellor  Kent,  in  his  Commentaries,  says : 

It  was  contended  by  the  French  nation  in  1796  that  neutral  governments  were  bound 
to  restrain  their  subjects  from  selling  or  exporting  articles  coutraband  of  war  to  the 
belligerent  powers.  But  it  was  successfully  shown,  on  the  part  of  the  United  States,  that 
neutrals  may  lawfully  sell  at  home  to  a  belligerent  purchaser,  or  carry  themselves  to  the 
belligerent  powers,  contraband  articles,  subject  to  the  right  of  seizure  in  transitu.  This 
right  has  since  been  explicitly  declared  by  the  judicial  authorities  of  this  country.  The 
right  of  the  neutral  to  transport,  and  of  the  hostile  power  to  seize,  are  conflicting 
rights,  and  neither  party  can  charge  the  other  with  a  criminal  act."* 

In  18G2,  on  the  occasion  of  the  French  invasion  of  Mexico,  complaint 
was  made  by  M.  Romero,  the  representative  of  the  Mexican  government 
at  Washington,  of  the  French  being  allowed  to  purchase  horses  and 
mules  in  tlie  United  States  for  the  purpose  of  the  war.  A  long  corre- 
spondence ensued  between  M.  Romero  and  Mr.  Seward,  in  which  the 
latter  vigorously  maintains  what  he  calls  "  the  settled  and  traditional 
policy  of  the  country.''    He  says : 

It  is  not  easy  to  see  how  that  policy  could  be  changed  so  as  to  conform  to  the  views 
of  M.  Komero  without  destroying  all  neutral  commerce  whatsoever.  If  Mexico  shall  pre- 
scribe to  us  what  merchandise  we  shall  not  sell  to  French  subjects,  because  it  may  be 
employed  in  military  operations  against  Mexico,  I^Yance  must  etiually  be  allowed  to 
dictate  to  us  what  merchandise  we  shall  allow  to  be  shipped  to  Mexico,  because  it 
might  be  belligerently  used  against  France.  Every  other  nation  which  is  at  war 
would  have  a  similar  right,  and  every  other  commercial  nation  would  be  bound  to 

1  British  Appendix,  vol.  v.,  p.  269. 

2  Letter  to  Mr.  Thompson,  Webster's  Works,  vol.  vi,  p.  452;  British  Appendix,  voU 
V,  p.  333. 

^  British  Appendix,  vol.  v,  p.  333. 
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respect  it  as  much  as  the  United  States.    Commerce,  iu  that  case,  instead  of  being  free 
or  independent,  would  exist  only  at  the  caprice  of  war.' 

As  regards  the  purchase  of  articles  of  war,  the  United  States  have 
not  scrupled  to  purchase  arms  and  munitions  of  war  in  p.,rcha»e  of  con 
other  countries  when  need  required  it.  At  the  commence-  ;[ol7rnmo,Tt"Jl'';h^ 
ment  of  the  civil  war,  the  Government  being  short  of  arms,  ^"i^^J"^"'^' 
agents  were  sent  to  England  to  procure  them  in  large  quantities.  Other 
agents  bought  arms  in  different  countries  on  the  continent.  Figures 
are  given  in  the  British  counter-case  w^hich  appear  to  bear  out  the  state- 
ment that  "the  extra  supplies  of  warlike  stores  thus  exported  to  the 
northern  ports  of  the  United  States  during  the  civil  war  are  estimated 
to  represent  a  total  value  of  not  less  than  £2,000,000,  of  which  £1,500,000 
was  the  value  of  muskets  and  rifles  alone.''  Mr.  Adams,  in  a  conversa- 
tion with  Earl  Russell  on  the  22d  May,  1862,  when  the  latter,  in  answer 
to  his  remonstrances  as  to  supplies  sent  out  from  Great  Britain  to  the 
Confederate  States,  referred  to  the  large  supplies  of  similar  materials 
obtained  on  the  part  of  the  United  States,  naively  answered  that  "  at 
one  time  a  quantity  of  arms  and  military  stores  had  been  bought,  as  a 
purely  commercial  transaction,  for  the  use  of  the  Federal  Army,  but 
that  the  practice  had  been  discontinued  at  his  suggestion,  because  it 
prevented  him  from  pressing  his  remonstrances  against  a  very  different 
class  of  operations  carried  on  by  friends  and  sympathizers  with  the 
rebels,  and  that  the  United  States  had,  instead,  bought  largely  from 
Austria ;""  because,''  adds  Mr.  Adams, "  that  govern  ment  had  never  given 
any  countenance  to  the  insurgents."^ 

It  thus  appears  that  the  continental  governments  also  did  not  con- 
sider the  sale  of  arms  by  their  subjects  as  any  infringement  of  the  law 
of  nations: 

It  seems  to  me,  therefore,  that  the  law  relating  to  contraband  of 
war  must  be  considered  not  as  arising  out  of  obligations  of  R.,uit  of  ai,cus- 
nentrality,  but  as  altogether  conventional ;  and  that  by  the  •'""• 
existing  practice  of  nations,  the  sale  of  such  things  to  a  belligerent  by 
the  neutral  subject  is  not  in  any  way  a  violation  of  neutrality.  Then, 
how  stands  the  matter  as  to  ships  of  war!  In  principle,  is 
there  any  difference  between  a  ship  of  war  and  any  other  saieof^h.p.. 
article  of  warlike  use  ?  I  am  unable  to  see  any.  Nor  can  I  discover 
any  difference  in  principle  between  a  ship  equipped  to  receive  her 
armament,  and  a  ship  actually  armed.  A  ship  of  war  implies  an  armed 
ship  ;  for  a  ship  is  not  actually  a  ship  of  war  till  armed.  Of  the  authors 
I  have  cited,  and  who  hold  ships  ot  war  to  be  contraband  of  war,  no 
one  of  those  who  wrote  before  these  disputes  between  the  United  States 
and  Great  Britain  had  arisen,  with  the  exception  of  M.  Hautefeuille, 
makes  any  distinction  between  shi^is  equipped  to  receive  their  arma- 
ments, and  ships  actually  armed.  M.  Hautefeuille,  who,  as  we  have 
seen,  refuses  to  a  ship  equipped  for  armament,  but  not  armed,  the 
character  of  contraband,  treats  the  equipping  and  arming  as  a  viola- 
tion of  neutrality;  but  he  gives  no  reason  and  cites  no  authority,  and 
seems  to  me  herein — I  say  it  with  the  utmost  respect — inconsistent 
with  himself. 

Professor  Bluntschli,  in  the  work  already  cited,  lays  down,  on  the 
subject  of  ships  furnished  to  a  belligerent  by  the  subjects  p,^,fe„or  Biunt. 
of  a  neutral  power,  the  following  rules:  •*' 

^  British  Appendix,  vol.  v,  p.  336. 

"HritiHli  couiit«?r-cas»?,  pp.  52-54.  British  Appendix,  vol.  vi,  pp.  153,  155,  158,  173. 
Unite<l  States  Documents,  vol.  i,  p.  .530.  ^  t 
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In  article  763  of  his  proposed  code,  be  says  : 

L'dfcat  neutre  ne  doit  pas  seulement  s'absteiiir  de  livrer  des  uavires  de  guerre  a\  IHme 
des  pnissances  bellig^rantes ;  il  est  aussi  tenu  d^exercer  une  surveillance  rigourense  et 
d'empficher  que  des  particniiers  n'arment  d(«  navires  de  guerre  sur  son  territoire  et  ne 
les  livrent  ^Vun  des  belligdrants. 

In  a  note  he  adds : 

En  t^mps  de  paix,  nn  ^tat  pent  (^videmnient  vendve  des  navires  de  guerre  k  un  autre, 
on  recourir  &  Tindnstrie  priv^e  des  ^tats  Strangers.  Mais  pendant  la  guerre,  la  four- 
niture  de  navires  de  guerre  constitue  ^videmment  un  appui  et  un  renfort  accord^  aux 
bellig<^rants.  Si  I'intention  de  le  faire  r^sulte  des  circon stances,  on  devra  consid(?rer 
ces  actes  comme  coutraires  aux  devoirs  de^  neutres,  et  r<^tat  losc^  pourra^agir  eu  cons<^- 
cxuence.  ^ 

In  article  764  he  says : 

II  suffit  que  I'intention  de  venir  en  aide  a  Vuu  des  bellig^rants  soit  manifesto,  pour 
que  I'etat  neutre  soil  tenud'intervenir,  alorsmdme  que  rarmement  du  navire  de  guerre 
ou  du  corsaire  ne  serait  que  pr^par^  ou  commence. 

In  a  note  he  subjoins : 

II  n*est  pas  n<^cessaire  que  le  navire  soit  ddjji  arrao.  Lorsque  les  constructeurs,  tout 
en  prdtendant  fr6ter  un  navire  de  commerce,  out  Tintention  do  Farmer  en  guerre,  et 
lorsque  cetto  intention  pent  6tre  constat^e,  ou  du  nioins  est  vraisemblable,  cet  act« 
constitue  une  violation  des  lois  sur  la  neutrality.  Mais  lorsque  cette  intcution  nepeat 
pas  6tre  ddniontr^e,  on  ne  saurait  incriminer  le  fait  de  transformer  en  navire  de  guerre 
nn  navire  de  commerce  coustruit  sur  un  chantier  neutre  et  achet<^  plus  tard  par  an 
n6gociant  d'un  des  pays  bellig^rants.  T  Wheaton,  Intern.  Law,  p.  562.)  II  en  est  antre- 
ment  lorsqu^un  navire  de  guerre  est  vendua  Can  des  belUg^rants  d  litre  d'entreprise  puremenl 
commerciale  ou  industrielle ;  il  y  aura  dans  ce  cas  contrebande  de  guerre,  mais  cet  acte  ne  con- 
stituerapas  une  violation  des  devoirs  des  neutres.  "^ 

I  must  observe  that  these  rules,  which  araof  a  very  stringent  char- 
acter, are  not  supported  by  any  reasoning  of  the  author,  or  by  any  jurid- 
ical authority.  I  might  add,  that  there  is  no  ground  for  saying  that 
they  have  been  generally  accepted  as  international  law.  Even  so  dis- 
tinguished a  man  as  Professor  Bluntschli  cannot  give  laws  to  the  world 
from  the  professorial  chair.  Moreover,  as  I  understand  him,  Professor 
Bluntschli  draws  a  distinction  between  the  sale  of  ships  with  the  in- 
tention of  assisting  a  belligerent,  and  of  ships  sold  in  the  course  of  a 
purely  commercial  transaction. 

The  first  twQ  cited  articles  would,  from  the  general  terms  in  which 
they  are  framed,  appear  to  apply  to  ships  of  war  by  whomsoever  they 
may  be  supplied  to  the  belligerent ;  but  from  the  note  to  section  764 
and  the  reference  to  section  765,  hereinbefore  cited,  as  to  the  sale  of 
arms  and  munitions  of  war  in  the  country  of  the  neutral,  I  gather  that 
the  professor  means  to  draw  a  distinction  between  ships  made  over  to 
a  belligerent,  whether  by  sale  or  otherwise,  for  the  purpose  of  assisting 
his  cause,  and  ships  of  war  sold  to  a  belligerent  by  neutral  subjects  in 
the  way  of  trade. 

This  is  the  view  taken  by  Mr.  Dana  in  a  note  to  his  edition  of  "  Whea- 
oimonofD.n.  ^^^^^  Elcmcuts  of  Intcmational  Law,"  which  has  been  re- 
printed in  the  documents  appended  to  the  American  case : 

Our  rules  do  not  interfere  with  hona-fide  commercial  dealings  in  contraband  of  yrox. 
An  American  merchant  may  build  and  fully  arm  a  vessel,  and  provide  her  with  stores, 
and  offer  her  for  sale  in  our  own  market.  If  he  does  any  acts  as  an  agent  or  servant  of 
a  belligerent,  or  in  pursuance  of  an  arrangement  or  understanding  with  a  belligerent, 
that  she  shall  be  employed  in  hostilities  when  sold,  he  is  guilty.  He  may,  without 
violating  our  law,  send  out  such  a  vessel,  so  equipped,  under  the  flag  and  papers  of  his 
own  country,  with  no  more  force  of  crew  than  is  suitable  for  navigation,  with  no  right 
to  resist  search  or  seizure,  and  to  take  the  chances  of  capture  as  contiaband  merchan- 
dise, of  blockade,  and  of  a  market  in  a  belligerent  port.  In  such  case,  the  extent  and 
character  of  the  equipments  is  as  immaterial  as  in  the  other  class  of  cases.    The  intent 


» Section  763  and  note  1,  p.  383. 

"^ Section  764,  p;384.  /^^^^T^ 
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is  all.  Tlie  act  is  open  to  sreat  snspicions  and  abuse,  and  the  line  may  ofteu  be  scarcely 
traceable ;  yet  the  principle  is  clear  enough.  Is  the  intent  one  to  prepare  an  article  of 
contraband  merchandise,  to  be  sent  to  the  market  of  a  belligerent,  subject  to  the  chances 
of  capture  and  of  the  market  f  Or,  on  the  other  hand,  is  it  to  fit  out  a  vessel  which 
shall  leave  our  port  to  cruise,  immediately  or  ultimately,  against  the  commerce  of  a 
friendly  nation  f  The  latter  we  are  bound  to  prevent ;  the  former  the  belligerent  must 
prevent.  * 

Professor  Gola,  of  Parma,  in  a  recent  work,  observes: 

Lo  stesso  dieasi  ove  si  trattaase  di  costruzioni  di  navi ;  I'atto  lede  la  neutralitii,  ove 
rimpresa  si  esegnisca  dal  governo,  fe  invece  uu'  opera  d'industria  ove  si  compia  da  pri- 
vati  imprenditori  nei  loro  cantieri.- 

M.  Ortolan,  who  had  made  no  such  distinction  in  the  former  edition 
of  his  work,  **  Sur  la  diplomatic  de  la  mer,"  in  the  last  edi-    op.n.onof  m.  or- 
tion  of  that  work  has,  with  reference  to  this  subject,  thefol-  ''"'""^ 
lowing,  I  cannot  help  thinking,  somewhat  extraordinary  doctrine : 

Si  Ton  suppose  un  navire  construit  sur  le  territoire  neutre,  non  pas  sur  commando 
d'un  be]]ig6rant  on  par  suite  d'uu  traits  ostensible  on  dissimul^  avec  ce  bellig^rant, 
mais  en  vue  d^un  dessein  quelconque,  soit  de  navigation  commerciale,  soit  tout  autre, 
et  que  ce  navire,  d6jii  par  lui-mAme  propre  k  la  guerre  on  de  nature  dk  Hre  couverti  i 
cet  usage,  une  fois  sorti  des  porta  de  la  nation  neutre,  soit  vendu,  dans  le  cours  de  sa 
navigation,  occasionnellement,  h  Tun  des  bellig^rants,  et  se  mette  h  naviguer  en  des- 
tination directe  pour  ce  belligc^rant :  un  tel  navire  dans  de  telles  circoustances  tombe 
nniqnement  sous  le  coup  des  regies  relatives  tk  la  coutrebande  de  guerre.  II  est  siget  h 
Hre  arr^c^  et  confisqu^  par  Tennemi  qui  pourra  s'en  emparer,  mais  sans  qu'ancun  grief 
de  violation  des  devoirs  de  la  neutrality  puisse  sortir  de  ce  fait  contre  I'^bat  neutre 
pour  n'avoir  pas  d6fendu  h  ses  nationaux  de  telles  ventes  on  ne  les  avoir  pas  r^prim^es. 
C^est  une  operation  de  trafic  qui  a  eu  lieu,  trafic  de  coutrebande  de  guerre,  dont  aucuue 
rirconstance  narticnli^re  u'est  venue  changer  le  caract^re. 

Tel  fut,  en  Vannde  1800,  le  cas  du  navire  arat^ricain  le  Brutus,  captur<^  paries  Anglais 
et  jug6  de  bonne  prise  par  la  cour  d*amiraut<S  d'Halifax. 

Mais  la  situation  change;  la  coutrebande  deguerre  n'est  plus  la  (piestion  principale; 
d'autres  regies  du  droit  des  gens  interviennent  et  niodifient  profond(^ment  la  solution, 
si  Ton  suppose  qu*il  s'agisse  de  bAtiments  de  guerre  construits,  arnids  ou  <5quipd3  sur  un 
territoire  neutre  pour  le  compted'un  belligdraut,  par  suite  d'arrangement  pris  li  I'avauce 
avec  Ini,  sous  la  forme  d'uu  contrat  commercial  quelconque  :  vente,  commission,  louage 
d'industrie  ou  de  travail;  que  les  arrangements  aient  616  pris  ostensiblement,  ou 
qa'ils  le  soient  d'une  mani^re  secrete  ou  d^guis^e  ;  car  la  loyaut^  est  une  condition  es- 
sentielle  dans  la  solution  des  difflcult^s  inteniationales,  etsous  le  convert  des  fausses 
apparences  il  fauttoujours  alier  au  fond  des  choses.  II  y  a  ici,  incontestablemeut,  une 
8econde  hypothec  qu'il  importe  de  distinguer  soigneusement  de  la  pr^c6dente. 

Nous  nous  rattacherons,  pour  r^soudre  en  droit  des  gens  les  difficult^s  que  pr^sente 
cette  nouvelle  situation,  dk  un  principe  universellement  ^tabli,qui  se  formule  en  ce  peu 
demots:  "Inviolability  du  territoire  neutre."  Cette  inviolability  est  un  droit  pour 
r^tat  neutre,  dont  le  territoire  ne  doit  pas^tre  atteint  par  les  faits  de  guerre,  mais  elle 
impose  aussi  k  ce  m^me  6tat  neutre  une  ^troite  obligation,  celle  de  ne  pas  permettre, 
celle  d'emp^cher  activement,  au  besoin,  Temploi  de  ce  territoire  par  Tune  des  parties 
ou  an  pront  de  Tune  des  parties  bellig^rantes,  dans  un  but  hostile  k  Pautre  partie. 

Les  publicistes  en  cr^it  ne  font  aucun  doute  pour  ce  qui  concerne  Tarmement  et 
r^quipemeut  dans  un  port  neutre  de  bdtimentsde  guerre  destines  k  accroltre  les  forces 
•des  bellig^rants.  lis  s'accordent  pour  reconnattre  Till^galit^  de  ces  armements  ou 
^quipements,  oomme  une  infraction  de  la  part  de  I'^tat  neutre  qui  les  tol^rerait  aux 
devoirs  de  la  nentralit<^. 

N'est-il  pas  Evident  quMl  en  doit  ^tre  de  m^me,  a /or/tori,  de  la  construction  de  pareils 
t)&tiraents,  lor8c|ue  cette  construction  alien  dans  les  conditions  prdvues  en  notre  seconde 
hypoth^se  f 

So  that,  according  to  M.  Ortolan,  if  a  ship  happens  to  be  ready  made 
and  armed,  she  may  be  lawfully  sold  to  a  foreign  belligerent,  though 
with  a  full  knowledge  on  the  part  of  the  seller  of  the  purpose  to  which 
she  is  to  be  applied ;  but,  if  she  is  made  to  order,  the  transaction  as- 
sumes the  opposite  character,  and  is  a  breach  of  neutrality.    With  all 


*  United  States  Docnment«,  vol.  vii,  p.  36. 

attr-  ...       *    .. 
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respect  for  the  authority  of  this  distinguished  writer,  I  must  decline  to 
adopt  a  doctrine  which  rests  on  so  shadowy  a  distinction. 
Professor  BInntschli,  undertaking  to  pronounce  a  judgment  on  the 
op„.on«f  profe.  subjcct-matter  of  this  dispute,  as  it  were  ex  catliedra^  in  au 
.or  «iunt,<hi..  article  in  the  '^Kevue  do  Droit  International ''  of  1870,  lays 
down  the  following  doctrine : 

L'<5tat  neutre  qui  veutgarantirsaDeutralit*!;  doit  s'abstenir  d'aider  aucuDO  des  parties 
"bellig^rantes  dans  ses  op<?rations  do  guerre.  II  ne  peut  prater  son  territoire  pour  per- 
mettre  h  Tune  des  parties  d'orgauiser  eu  lieu  sfir  des  entreprise-s  militaires.  II  est 
oblig^  de  veiller  fid^Jenient  ^  co  que  des  particuliers  n^armeut  point  sur  son  territoire 
des  vaisseaux  de  guerre,  destines  h  6tre  livr^^s  h  uue  des  parties  bellig(5rantes.  (Blunt- 
scbli,  Modernes  Volkerrechty  section  763.) 

Ce  devoir  est  proclamd  par  la  science,  et  il  derive  tant  de  Vid^e  de  neutralit<^  que  dea 
^gards  auvquels  tout  <Stat  est  ndcessairement  tenu  envers  les  autrea  dtats  avec  lesquels 
il  vit  en  paix  et  amitid. 

La  neutrality  est  la  non-participation  h  la  guerre.  Lorsque  r<?tat  neutre  sontient  un 
des  bellig^rants,  il  prend  part  k  la  guerre  en  faveur  de  cetui  qu'il  sontient,  et  dhs  lors 
il  cesse  (Cetre  neutre.  L'adversaire  est  autorisd  h>  voir  dans  cetto  participation  un  acte 
d'hostilit^.  Et  cela  n^est  pas  seulement  vrai  quayd  I'dtat  neutre  livre  lui-mdme  de* 
troupes  on  des  vaisseaux  de  guerre,  mais  aussi  lorsqu'il  pr^te  k  un  des  bellig<5rant8  uu 
appui  m4diat  en  permittant,  tandis  qu^il  pomrait  Vemp^cher,  que,  de  son  territoire  neutre 
on  envoie  des  troupes  on  des  ua vires  de  guerre. 

Partout  oil  le  droit  de  neutralit^S  6tond  le  cercle  do  son  application,  il  restreint  les 
limites  de  la  guerre  et  de  ses  ddsastreuses  consequences,  et  il  garantit  les  bienfai^s  de 
la  paix.  Les  devoirs  de  I'dtat  neutre  envers  les  bellig&ants  soot  en  substance  leJt  mime^ 
que  ceux  de  T^tat  ami,  en  temps  de paiXj  vis-^-vis  des  antres  ^tats.  Aucun  <5tat  ne  peut 
non  pins,  en  temps  de  paix,  permettre  que  Pon  organise  sur  son  territoire  des  agres- 
sions contre  un  <?tat  ami.  Tons  sont  obliges  de  veiller  h  ce  que  leur  sol  ne  devionne 
pas  le  point  de  depart  d'entreprises  militaires,  dirig^es  contre  des  <^tats  avec  lesquels 
ils  sont  en  paix. 

I  entirely  agree  in  all  that  is  thus  said  by  this  able  jurist — that  is,  if 
I  properly  apprehend  his  language,  and  am  right  in  understanding  it  to 
apply  not  to  the  sale  of  ships  of  war,  simpliciter^  but  to  the  sending  out 
of  troops  and  armed  ships  for  the  purpose  of  what  the  learned  professor 
terms  ''military  enterprises,''  and  to  the  "organizing  of  aggressions 
against  a  friendly  state.-' 

Another  eminent  jurist,  who  has  espoused  the  cause  of  the  United 
n,.,rnn„ ,.(  M  Ro-  Statcs,  Itt  a  vcry  able  review  of  the  work  of  Professor  Moun- 
j..juc.ju«,.on*.  tague  Bernard,  and  whose  opinion  is  referred  to  by  the 
United  States  as  an  authority  in  their  favor,  M.  Kolin  Jac(juemyns,  does 
not,  so  far  as  I  collect,  deny  the  legality  of  the  sale  of  ships  of  war,  but 
rests  his  opinion  on  the  general  circumstances  connected  with  the  con- 
struction and  escape  of  the  Alabama.  But  the  spirit  in  which  this  author 
writes  will  be  seeij  from  the  following  passage: 

II  eftt  dans  tons  les  cas  6i6  digne  d'un  jurisconsulte  de  la  valeur  de  M.  Bernartl  de  ne 
pas  se  borner  k  examiner  cette  grave  question  des  devoirs  de  la  neutralite  au  point  de 
vue  du  droit  positif  existant.  C'est  par  Topinion  bautement  6mise  de  savants  comme 
lui  que  les  id<^es  gdn^rales  en  matiero  de  droit  sont  appel^es  k  se  rectifier  et  ^  se  com- 
pl<5ter.  Or,  sUl  y  a  une  chose  que  chaque  guerre  nouvelled^montre,  c'estle  earact^re, 
non-senlement  insuffisant,  mais  fallacieux  de  la  vieille  definition :  neutrarum  partium. 
Si  au  d^but  de  cette  derui^re  et  dpouvantable  guerre  de  1870,  TAngleterre,  au  lieu  d'etre 
obstin^ment  neutrarum  partium,  avait  clairemont  d<5sapprouv^  Tofteusive  inique  de  U 
France,  est-ce  que  les  iutdr^ts  de  la  justice  et  de  la  paix  n'auraient  pas  6t6  mieux  servis  f 
L'iddal  du  personnage  neutrarum partium^  c'est  le  jugeq  ui,  dans  rapologue  de  Pbultre 
et  des  plaideurs,  avale  le  contenu  du  moJlusque  et  a^uge  les  (^cailles  anx  deux  belli- 

56raut8.  II  n'est  d'aucun  parti,  mais  il  s'engraissescrupulensement  aux  d^pens  de  toa& 
eux.  Une  teUe  conduite  de  la  part  d'un  grand  peuple  peut  dtre  aussi  conforme  aux 
pr^cMents  que  cello  du  vi^n^rable  magistrat  dont  parle  la  fable.  Mais  quand  elle  se 
fonde  sur  une  loi  positive,  sur  une  r^^le  admise,  c'est  une  preuve  que  cette  loi  on 
cette  r^gle  est  mauvaise,  comme  contraire  k  la  science,  t\  la  dignit<^  et  k  la  solidariti^ 
humaine.^ 


^"  Revue  de  droit  international  et  de  li^gislation  compar^e,"  1R71,  p.  125. 
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This  reasouing  may  be  very  well  deserving  of  attention  for  the  future; 
but,  for  the  jjresent  purpose,  when  the  authority  of  M.  liolin  Jacqne- 
myns  as  to  the  culpability  of  Great  Britain  is  cited,  I  must  protest 
against  the  question  being  determined  not  according  to  "  existing  posi- 
tive law,"  but  to  the  opinion  of  "  savants  "  as  to  what  the  law  should  have 
been,  or  should  now  be  made.  The  tribunal  cannot,  I  apprehend, 
adopt  such  a  principle  informing  its  judgment.  Its  functions  are  not  to 
make  the  law,  but  to  decide  according  to  the  rules  of  the  treaty,  with  the 
light  which  the  acknowledged  principles  of  international  jurisprudence 
and  the  established  usages  of  nations  may  afford  for  its  assistance. 
The  occasion  may  be  a  tempting  one  for  giving  effect  to  speculative 
opinions  or  individual  theories.  But  a  decision  founded  on  such  aprin- 
ple  would  not  insure  the  approbation  of  wise  and  judicious  minds,  or 
command  the  respect  of  those  who  might  suffer  from  a  judgment  which 
would  be  at  variance  with  the  first  principles  of  equity  and  justice. 

Let  us  see  what  has  been  the  practical  view  taken  of  the  subject  in 
England  or  America.  As  far  back  as  the  year  1721,  ships  opinion  of  th.^ 
of  war  having  been  built  in  England,  and  sold  to  the  Czar  «"d««o«E»«»»«d. 
of  Russia,  then  at  war  with  Sweden,  and  complaint  having  been  made 
by  the  Swedish  minister,  the  judges  were  summoned  to  the  House  of 
Lords,  and  their  opinion  was  asked,  whether  by  law  the  King  of  Eng- 
land had  the  power  to  prohibit  the  building  of  ships  of  war,  or  of  great 
force  for  foreigners,  in  any  of  His  Majesty's  dominions.  And  the  judges, 
with  the  exception  of  one,  who  had  formed  no  opinion,  answeVed  that 
the  King  had  no  such  power.  It  is  plain  that,  if  the  sale  of  such  vessels 
had  been  an  offense  against  international  law,  the  King  would  have  had 
power  to  prevent  it  by  the  prosecution  of  the  parties  building  and  sell- 
ing such  ships,  as  offenders  against  the  municipal  law,  as  the  offense 
would  have  been  a  misdemeanor  at  the  common  law. 

It  appears  that  Chief  Justice  Trevor,  and  Parker,  afterwards  Lord 
Chancellor,  had  given  the  like  opinion  seven  years  before.^ 

The  judgment  of  Judge  Story  in  the  well-known  case  of  the  Santissi- 
ma  Trinidad,^  shows  that  the  sale  of  armed  ships  of  war  has  cmp  of th.  snnt.. 
never  been  held  to  bo  contrary  to  law  in  America.  In  that  •'" "^  Tr.nuiuj. 
case  a  vessel  called  the  Independencia,  equipped  for  war  and  armed  with 
twelve  guns,  had  been  sent  out  from  the  American  port  of  Baltimore, 
upon  a  pretended  voyage  to  the  northwest  coast,  but  in  reality  to 
Buenos  Ayres,  then  at  war  with  Spain,  with  instructions  to  the  super- 
cargo to  sell  her  to  the  Buenos  Ayres  government  if  he  could  obtain  a 
certain  price.  She  was  sold  to  that  government  accordingly,  and,  hav- 
ing been  commissioned,  was  sent  to  sea  and  made  prizes.  She  after- 
ward put  into  an  American  port,  and  having  there  received  an  augmen- 
tation of  her  force,  again  put  to  sea  and  captured  a  prize.  The  validity 
of  this  prize  was  questioned  in  the  suit  on  two  grounds:  1st.  That  the 
sale  of  the  vessel  to  a  foreign  government  by  American  citizens,  for  the 
purpose  of  being  used  in  war  against  a  belligerent  with  whom  the  United 
States  were  at  peace,  was  a  violation  of  neutrality  and  illegal ;  2d. 
Because  the  capture  had  been  made  after  an  augmentation  of  the  force 
of  the  vessel  in  a  port  of  the  United  States.  The  capture  was  held  invalid 
on  the  latter  ground.  Upon  the  first,  the  judge  delivered  judgment  as 
follows : 

The  question  m  to  the  original  iUe^al  aimarneDt  and  outfit  of  the  IndependeDcia 
may  be  dismissed  in  a  few  words.    It  is  apparent,  that  though  equipped 
as  a  vessel  of  war,  she  was  sent  to  Buenos  Ayres  on  a  commercial  adven-  jj'^J^^J^tory"^  ^' 
ture,  contraband,  indeed,  but  in  no  shape  violating  our  laws  or  our    "' """  ^ 


nvheTton^ts^r ''*''''  P-  '^'      ^igi«-^b,Google 
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national  neutrality.  If  captured  by  a  Spanish  ship  of  war  diiriuj^  the  voyage,  she 
would  have  been  justly  condemned  as  good  prize  for  being  engaged  in  a  traffic  prohib- 
ited by  the  law  of  nations.  But  there  is  nothing  in  our  laws,  or  in  the  law  of  nations, 
that  forbids  our  citizens  from  sending  armed  vessels,  as  well  as  munitions  of  war,  to 
foreign  ports  for  sale.  It  is  a  commercial  adventure  which  no  nation  is  bound  to  pro- 
hibit, and  which  only  exposes  the  person  engaged  in  it  to  the  penalty  of  confiscation. 
Supposing,  therefore,  the  voyage  to  have  been  for  commercial  purposes,  and  the  sale 
at  Buenos  Ayres  to  have  been  a  hona-fide  sale,  (and  there  is  nothing  in  the  evidence 
before  us  to  contradict*it,)  there  is  no  pretense  to  say  that  the  original  outfit  on  the 
voyage  was  illegal,  or  that  a  capture  made  after  the  sale  was,  for  that  cause  alone, 
invalid. 

It  is  now  sought  to  shake  the  authority  of  this  judgment  by  saying  that 
it  was  unnecessary  to  the  decision  of  the  cause,  as  the  prize  was  held  to  be 
invalid  on  the  other  ground;  but  it  was,  nevertheless,  a  solemn  judg- 
ment upon  a  point  properly  arising  in  the  cause,  and,  so  far  as  1  am  aware, 
it  has  never  been  questioned. 

It  is  indeed  alleged  (but  for  the  first  time)  in  the  Americaa  case  that 
rn*oof  the  Gran  tfac  authority  of  this  decision  is  to  be  looked  upon  as  over- 
^"'^  ruled  or  controlled  by  a  judgment  given  by  the  same  court 

in  the  case  of  the  Gran  Para.  Kow,  the  latter  judgment  was  a  judg- 
ment of  the  same  court,  (of  which,  therefore,  Mr.  Justice  Story  was  him- 
self a  member,)  and  was  pronounced  on  the  very  next  day.  We  are  told 
in  the  case  of  the  United  States,  that  the  cases  were  argued,  the  one  on 
the  20th,  the  other  on  the  28th  of  February,  1822;  that  the  judgment  in 
the  case  of  the  Santissima  Trinidad  was  pronounced  on  the  12th  of 
March,  that  in  the  case  of  the  Gran  Para  on  the  ensuing  day,  the  13th. 
It  is  said,  and  truly,  that  "  there  can  be  no  doubt  they  were  considered 
together  in  the  consultation-room,^  and  lawyers  are  gravely  asked  to 
believe  that  it  was  intended  by  the  second  judgment  to  overrule  or 
qualify  the  doctrine  involved  in  the  first.  No  English  or  American 
lawyer  could  entertain  the  notion  for  a  moment  that,  if  the  same  court 
had  intended  to  overrule,  or  even  to  qualify,  the  judgment  given  imme- 
diately before,  it  would  not  have  referred  to  it  in  terms  and  given  its 
reasons  for  so  sudden  a  change  in  its  views  of  the  law.  But  the  truth 
is — and  I  am  at  a  loss  to  understand  how  the  American  Counsel  can  have 
failed  to  overlook  this,  or  to  call  attention  to  it  when  citing  the  decision, 
that  so  far  from  overruling  or  afl'ecting  the  judgment  in  the  Santissima 
Trinidad,  the  case  of  the  Gran  Para  had  nothing  in  common  with  it 
beyond  that  of  being  a  suit  for  the  restitution  of  prize.  It  was  not  the 
case  of  the  sale  of  a  ship  to  a  foreign  government  at  all.  It  was  simply 
the  case  of  an  American  privateer  armed  in  defiance  of  American  law, 
and  cruising  under  a  fictitious  commission,  the  property  in  her  still  re- 
maining unchanged  in  the  American  citizen  by  whom  she  had  been 
fitted  out.  The  great  importance  of  this  distinction  will  be  seen  in 
another  part  of  this  case. 

In  a  learned  and  able   article   in   the  well-known  publication,  the 
"American  Law  Keview"  of  January,  1871,  the  writer,  after 
referring  to  the   case  of  the  Santissima  Trinidad  as  "a 
famous  and  leading  case,"  states  the  law  as  follows : 

It  may  be  declared  as  indubitable  that  the  pure  unalloyed  bargain  and  sale  of  a  ship* 
even  a  ship  of  war,  to  a  belligerent  is  legal  by  the  rules  of  international  law ;  that  such 
a  ship  is,  however,  contraband  of  war,  and  if  captured  after  sale  on  her  way  toward 
delivery,  or  befv>re  sale  on  her  way  toward  a  market  where  she  is  intended  to  be  sold  to 
a  belligerent,  she  will  be  properly  condemned.  Neutrality  acts  have  not  been  intended 
to  change  this  state  of  the  law,  but  only  to  furnish  sufficient  means  for  preventing  its 
abuse.  Our  original  proposition  that  the  doctrine  of  contraband  of  war  does  not 
operate  as  a  restriction  upon  trade,  upon  dealings  which  are  purely  commercial,  remains 
<correct,  even  in  this  matter  of  war  vessels. 

In  this  view  of  the  law  I  am  glad  to  have  the  concurrence  of  our  dis- 
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tinguished   colleague,    Mr.  Adams,  who,  writing  to  Earl    „„.....„  .,.   Mr. 
Eussell  on  the  6th  of  April,  18G3,  states,  with  refere.nce  to  ^ '^""" 
certain  American  authorities  which  Lord  liussell  had  appealed  to : 

The  sale  and  transfer  by  a  nentral  of  arms,  of  mnnitions  of  war,  and  even  of  resseU  of 
war^  to  a  belliger»int  country,  not  subject  to  blockade  at  the  time,  as  a  purely  commer- 
cial transaction,  is  decided  by  these  authorities  not  to  be  unlawful.  They  go  not  a  step 
further;  and  precisely  to  that  extent  I  have  myself  taken  no  exception  to  the  doctrine,* 

This  being  the  present  state  of  international  law  on  this  subject,  if  it 
is  desirable  to  introduce  new  rules,  it  must  be  done  by  the  Q„eH„o„  „  '  lu 
common  consent  of  nations,  not  by  the  speculative  doctrines  JSclpi^'Tomraillnd 
of  theorists,  however  distinguished.  "*^' "' 

But  is  it  desirable  that  it  should  be  altered,  and  that  obstacles  to  the 
industry  and  trade  of  neutral  nations  should  be  created  ? 

Azuni  observes : 

Une  grande  partie  du  commerce  de  quelques  nations  europ<5enues,  telles  que  les 
SuMois,  lesNorvc^giens,  et  les  Russes,  consiste  en  marchandises  necessaires  }K)ur  la  guerre 
maritime,  pour  la  construction  et  pour  I'^quipement  d'uno  flotte ;  elles  vendent  en  temps 
de  paix,  ^  quiconque  en  a  besoin,  du  fer,  du  cuivre,  des  mAts,  des  bois,  du  goudron,  de 
la  poix,  et  des  canous,  enfin  des  navires  de  guerre  entiertt.  Quelles  raisons  pourrait-il  y 
avoir  de  priver  ces  nations  de  leur  commerce  et  de  leur  maniere  de  subsister,  k  Tocca- 
sion  d'nne  guerre  k  laquelle  ils  ne  preunont  aucuiiD  part  f  II  n'y  a  daus  le  code  de  la 
justice  et  de  lYquit^  rien  en  faveur  d'nne  telle  protection.  II  est  done  uecessaire 
d'^tablir,  comme  maxime  fondaraentaledetout  droit,  que,  les  peuples  neutres  devantet 
ponvaut  licitement  continuer  le  commerce  qn'ils  font  en  temps  de  paix,  on  ne  doit  faire 
aucune  dUftinction  de  denT6eSy  de  marchandises,  et  de  manufactures^  quoique  propres  d^  la 
gnerre,  et  que,  par  cette  raison,  la  vente  et  le  transport  aux  parties  belligt^rantesen  sont 
permis,  si  le  commerce  actif  et  passif  <5tait  <^tabli  en  temps  de  paix,  sans  qu'on  puisse 
pr^tendre,  en  aucune  mani^re,quelaneutralitAsoitviol^e,  pourvuque  cela^iefasse  sans 
animosity,  sans  pr<5f(^rence  et  sans  partiality. 

I  cannot  but  feel  the  force  and  justice  of  these  observations.  I  ask  in 
like  manner,  ''Why — unless,  indeed,  on  account  of  reasons  of  state 
affecting  the  interests  of  the  neutral  state  itself,  in  which  case  private 
interests  must  give  way  to  those  of  the  public — are  the  armorers  of 
Birmingham  or  Liege,  or  the  shipbuilders  of  London  or  Liverpool,  to 
have  their  business  put  a  stop  to  because  one  of  their  customers  hap- 
pens to  be  engaged  in  war  with  another  state  f  It  is  not  enough  to  say 
that  but  for  the  war  the  demand  for  the  articles  in  question  would  not 
have  arisen.  From  whatever  cause  it  may  proceed,  increased  demand 
is  the  legitimate  a<lvantage  of  the  producer  or  the  merchant,  and  it  isby 
the  advantage  which  periods  of  increased  and  more  active  demand  bring 
with  them  that  the  loss  arising  from  occasional  periods  of  stagnation  is 
balanced  and  made  good. 

The  authors  who  desire  to  put  further  restraints  on  the  free  com- 
merce of  neutrals  than  international  law  has  hitherto  done,  appear  to 
me  to  think  too  much  of  the  interests  of  belligerents,  who  are  the  dis- 
turbers of  the  world's  peace,  and  to  be  too  unmindful  of  the  interests  of 
neutral  nations,  who  are  simply  seeking  occupation  for  their  industry 
and  commerce,  indifferent  by  whom  they  are  employed.  They  seem  to 
think  that  the  belligerent  is  granting  an  indulgence  or  conferring  a 
favor  on  the  neutral  in  allowing  him  to  remain  a  stranger  to  the  war, 
which  the  grateful  neutral  should  be  too  glad  to  purchase  by  the  sacri- 
fice of  all  rights  at  all  incompatible  with  the  convenience  of  the  bellig- 
erent. 

M.  Uautefeuille,  indeed,  invokes  humanity,  and  would  prohibit  the 
sale  of  articles  of  warlike  use  in  order  to  prevent  and  put  an  end  to  war. 
But  if  considerations  of  humanity  are  to  be  taken  into  account,  it  is 
obvious  that  the  sale  of  such  things  should  be  prohibited  in  time  of 


*  Unitetl  States  Doctinients,  vol.  ii,  j .  591. 
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peace,  as  well  as  of  war.    They  are  not  the  less  available  in  time  of  war 
because  bought  in  time  of  peace. 

The  armorer  or  the  shipbuilder  who  is  thus  required  to  close  his 
establishment  to  the  belligerents  when  war  arises,  may  continue  to 
manufacture  and  sell,  undisturbed,  his  instruments  of  destruction  down 
to  the  very  hour  wlien  war  is  proclaimed.  Had  Prussia,  for  instance, 
anticipated  the  attack  of  France  as  likely  to  occur  so  soon,  and  had 
desired  to  procure  a  fleet,  she  might  have  resorted  to  the  shipwrights' 
yards  of  England  till  she  possessed  ships  enough  to  cope  with  her  for- 
midable adversary  ontheseas.  Butlet  war  but  be  proclaimed,  and  accord- 
ing to  these  views  the  work  becomes  at  once  criminal,  the  workman's 
hammer  must  be  arrested,  the  shipwright's  yard  closed.  There  may  be 
reasons  of  state  in  certain  instances — as  according  to  British  and 
American  views  in  the  case  of  ships — for  putting  a  restraint  on  the 
freedom  of  trade,  but  it  seems  idle  to  base  it  on  the  score  of  humanity. 
The  effect  would  simply  be  that  a  government  meditating  the  invasion 
of  another  country  would  have  to  provide  itself  in  time.  The  neighbor 
upon  whom  it  thus  brings  war  on  the  sudden,  and  who  may  be  compar- 
atively unprepared,  is  not  to  be  at  liberty  to  seek  the  materials  of  war 
elsewhere,  but  is  to  be  left  at  the  mercy  of  the  invader.  Peaceful  na- 
tions would  thus  be  at  the  mercy  of  others  more  ambitious  and  warlike 
and  better  prepared  than  themselves.  The  weak  would  be  sacrificed 
to  the  strong.  Let  me  suppose  a  people  rising  in  a  just  and  righteous 
cause.  I  will  not  offend  the  patriotic  susceptibility  of  my  honorable 
and  esteemed  colleague  by  suggesting,  for  a  single  instant,  even  hypo- 
thetically,  the  possibility  that  the  cause  of  the  insurgents  might  have 
been  such  a  one — I  will  take  what  he  will  readily  admit  to  have  beea 
so,  the  separation  of  the  United  States  from  the  mother  country.  Let 
me  suppose  that,  while  Great  Britain  had  her  fleets  prepared,  her 
troops  armed,  her  arsenals  well  stored,  America  had  neither  ships  nor 
arms,  nor  munitions  of  war,  with  which  to  resist  the  superior  forces  of 
her  adversary.  Would  it  have  been  in  the  interest  of  humanity  that 
she  should  be  shut  out  from  the  markets  of  the  world  ?  An  appeal  to 
considerations  of  humanity  has  no  doubt  something'  very  captivat- 
ing about  it;  but  I  question  very  much  whether  humanity  would  not 
lose  more  than  it  would  gain  by  the  proposed  restraint  on  the  commer- 
cial freedom  of  nations. 

The  case,  however,  becomes  essentially  different  when  a  ship  thus 
»u?'fnr'*^nm.edTue  ^Q^U>P^d  aud  armcd  is  not  sent  out  to  be  taken  to  the  port 
"rrVice.'  '"  ""''^""*'  Qf  thc  belligerent  purchaser,  but  is  sent  to  sea  with  officers 
and  a  fighting  crew  for  the  purpose  of  immediate  warfare.  Under  such 
circumstances  the  transaction  ceases  to  be  one  of  mere  commerce,  and 
assumes  the  form  of  a  hostile  expedition  sent  forth  from  the  territory  of 
the  neutral.  Such  an  expedition  is  plainly  a  violation  of  neutrality, 
according  to  international  law,  and  one  which  the  neutral  government 
is  bound  to  do  its  best  to  prevent. 

But  what  if,  in  order  the  better  to  avoid  observation  and  detection, 
Armament  and  thc  vcsscl  is  scut  forth,  wlthout  Its  armamcut,  without  its 
feATui'^K."""  **"  war  crew,  and  these,  sent  to  it  by  another  or  different  ves- 
sels, are  put  on  board  of  it  in  some  plaee  or  water  bejond  the  jurisdic- 
tion of  the  neutral?  In  my  opinion,  except  so  far  as  the  question  of 
diligence  is  concerned,  as  to  which  it  may  form  a  very  material  element, 
this  makes  no  difference.  The  ship,  the  armament,  the  crew,  though 
sent  out  separately,  form  each  of  them  part  of  one  and  the  same  enter- 
prise or  undertaking.  Taken  together,  they  constitute  a  hostile  expe- 
dition and  must  be  treated  as  such.    It  is  as  though  a  hostile  force  were 
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sent  by  sea  to  invade  an  enemy's  territory,  and  each  arm  of  the  force  so 
sent,  infantry,  cavalry,  artillery,  were  embarked  in  different  ships.  The 
whole  would  still  form  one  expedition.  So  here,  ships,  guns,  crew,  are 
each  a  part  of  one  entire  whole  to  be  employed  and  used  in  furtherance 
of  one  common  design.  This  is  happily  expressed  in  the  American  Law 
lieview,  in  the  article  already  cited :  "  It  was  not,^  writes  the  author, 
*'  because  the  Messrs.  Laird  sold  a  war  ship  to  the  confederates  that  we 
have  a  claim  against  England  for  a  breach  of  international  law;  but  it 
was  because  collateral  arrangements  for  completing  the  equipment  and 
armament  of  the  ship  so  sold,  by  placing  on  board  officers  and  crew, 
guns  and  provisions,  rendered  the  entire  procedure,  in  fact,  the  incep- 
tion of  a  hostile  undertaking  from  the  contlnes  of  a  neutral  country." 

Of  course  the  question  may  become  one  of  degree.  The  interval  of 
time  which  might  elapse  between  the  sending  out  of  the  ship  and  that 
of  the  crew,  the  distance  between  the  neutral  territory  and  the  place  at 
which  the  war-crew  are  to  join,  the  possible  fact  that  it  was  originally 
intended  to  procure  a  crew  in  some  other  country  than  that  of  the 
neutral,  the  occurrence  of  intermediate  circumstances,  might  fairly  lead 
to  the  inference  that  there  was  no  present  intention  to  apply  the  vessel 
to  the  purpose  of  war,  which  in  my  mind  is  an  essential  element  in 
ascribing  a  belligerent  character  to  that  which  might  otherwise  have 
remained  a  purely  commercial  transaction. 

An  expedition  of  this  kind  being  an  undoubted  violation  of  neutrality, 
every  one  will  agree  that  it  is  the  duty  of  the  neutral  gov-  i,,,,^  „f  „„„,„, 
emment,  if  it  knows  that  such  expedition  is  about  to  leave  •°*"'»™«"» 
its  waters,  to  use  due  diligence  to  prevent  it.  Nor  does  the  duty  of  the 
neutral  government  end  here.  It  is  also  its  duty  to  use  due  diligence 
to  make  itself  informed  as  to  the  true  character  and  destination  of  a 
vessel,  where  there  is  reasonable  ground  to  suspect  that  such  character 
and  destination  are  unlawful. 

The  duty  of  the  neutral  government  in  this  respect  appears  to  me  to 
involve  three  things :  first,  that  the  law  of  the  neutral  shall  be  sufficient 
to  enable  the  executive  to  prevent  breaches  of  its  duties  as  a  neutral  ; 
secondly,  that,  where  its  application  is  called  for,  the  law  shall  be  put 
in  force  honestly  and  in  good  faith ;  thirdly,  that  all  proper  and  legiti- 
mate means  shall  be  used  to  detect  an  intended  violation  of  the  law,  so 
as  by  the  application  of  the  law  to  prevent  it. 

Having  thus  seen  what  is  the  present  state  of  international  law, 
according  to  the  views  of  leading  jurists  and  the  practice  Amrnmn  «r«u- 
of  nations,  more  especially  that  of  England  and  America,  r«7eiVu!«nrJrm.nI 
the  parties  to  the  present  dispute,  we  are  enabled  to  form  ■'^'^ 
an  opinion  as  to  how  far  the  assertion  in  the  case  of  the  United  States 
that  the  English  foreign-enlistment  act,  which,  going  far  beyond  the 
restraints  which  international  law  imposes  on  the  neutral  subject,  pro- 
hibits even  the  fitting-out  and  equipping  of  vessels  for  the  purpose  of 
war,  is  only  a  recognition  of  duties  imposed  by  international  law.  The 
proposition  is  altogether  untenable. 

It  is,  in  the  first  place,  altogether  at  variance  with  what  we  know 
historically  to  have  been  the  origin  both  of  the  American  acts  of  1794 
-and  1818,  and  of  the  British  act  of  1819,  to  say  that  either  of  these 
acts  arose  out  of,  or  was  passed  to  prevent,  the  building  or  equipping 
or  arming  of  ships  of  war  to  be  sold  to  a  belligerent. 

The  American  act  of  1794  was  passed  in  conseiquence  of  the  proceed- 
ings of  the  French  envoy  and  ponsuls  in  the  United  States,    Br.t..h  and  Am^n. 
on  the  breaking  out  of  the  war  between  Great  Britain  and  •""*''*^ 
France,  in  procuring  privateers  to  be  fitted  out  and  manned  by  Ameri- 
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can  citizens,  and  furnishing  tliem  with  letters  of  marque  as  privateers^ 
It  was  not  a  question  of  fitting  out  ships  to  be  sold  to  the  French  gov- 
ernment, but  of  fitting  out  American  vessels,  l!he  property  of  American 
owners,  and  manned  hy  American  crews,  to  prey,  under  commissions  as 
privateers,  upon  the  commerce  of  a  friendly  nation. 

In  like  manner,  the  American  act  of  1818  arose  out  of  the  precisely 
similar  conduct  of  American  citizens  in  fitting  out  American  vessels, 
manned  by  American  crews,  against  the  commerce  of  Spain  and  Por- 
tugal, under  commissions  as  privateers  from  the  de  facto  governments 
of  the  revolted  colonies  of  the  two  countries. 

The  Spanish  minister  had  loudly  complained  that  some  thirty  vessels, 
specifically  named,  the  property  of  American  citizens,  and  belonging  to 
ports  of  the  Union,  were  thus  preying  on  Spanish  commerca 

The  representative  of  Portugal  made  similar  complaints. 

This  practice  carried  on,  on  so  large  a  scale,  created  great  scandal ;  and 
after  the  complaints  had  gone  on  for  two  years,  the  act  of  1818  was 
passed  to  put  a  check  on  it,  if  possible.  This  act,  in  addition  to  the 
enactments  of  that  of  1794,  required  that  a  bond  in  double  the  value  of 
the  ship  should  be  given  in  the  case  of  any  armed  vessel,  owned  in 
whole  or  in  part  by  American  citizens,  going  out  of  an  American  i>ort, 
that  the  vessel  should  not  be  employed  against  a  foreign  government; 
and  gave  power  to  the  collectors  of  customs  to  detain  any  vessel,  built 
for  war,  leaving  an  American  port,  under  certain  suspicious  circum- 
stances specified  in  the  act.  It  is  i)lain  that  this  statute,  like  its  prede- 
cessor, was  directed  against  i»rivat<^ering  carried  on  by  American  citi- 
zens against  countries  with  which  the  United  States  were  at  peace. 
Building  or  fitting  out  ships  of  war  for  a  belligerent  had  not  come  into 
question  at  that  time  at  all. 

In  like  manner  the  British  act  of  1810  had  in  view,  not  the  preven- 
tion of  building  or  equipping  sliips  for  a  belligerent,  in  the  way  of  trade, 
but  the  prevention  of  military  or  naval  expeditions  on  behalf  of  the  re- 
volted colonies,  or  malcontent  subjects  of  Spain.  Its  origin  is  briefly 
stated  in  the  report  of  Lord  Teuterden  to  the  neutrality  laws  conimis^ 
sion  : 

The  British  I'oreijju-eiiistrnent  act  may  be  RJiid  to  have  arisen  from  the  provisioit 
of  a  treaty;  that  with  Spain  of  the2?^th  ot  August,  1814. 

This  treaty,  or,  as  it  is  called,  **  additioDal  articles  to  the  treaty  of  July  5,  1814/* 
contains  the  following:  article  : 

"Akticlk  111.  His  Britannic  Mnjcsty,  being  anxious  that  the  troubles  and  disturb- 
ances which  unfortunately  ])revail  in  the  dominions  of  His  Catholic  Majesty  in  America 
should  entirely  cease,  ai*l  the  subjects  of  those  provinces  should  return  to  their  obedi- 
ence to  their  lawful  sovereijrn,  engages  to  take  the  most  eflectual  measures  for  pre- 
ventiinr  his  suhje<'ts  from  furnishing  arms,  anmiuuition,  or  any  other  article  to  the  re- 
volted in  America." 

In  1^18  the  reactionary  policy  of  King  Ferdinand,  the  prohibitory  duties  imposed  by 
him  on  British  commerce,  and  the  ingratitude  with  which  he  treated  British  otlicers 
and  others  who  had  served  his  cause  in  Spain,  had  provoked  a  great  deal  of  irritation 
in  England  ;  and  there  was  a  considerable  party  in  the  House  of  Commons,  headeil  by 
Sir  James  Macintosh,  who  were  prepared  to  support  the  claims  of  the  Spanish  Ameri- 
can colonies  to  independence. 

Expeditions  were  said  to  be  in  preparation  for  rendering  active  assistance  both  to 
the  malcontents  in  Spain  an<l  to  the  rebels  in  America,  in  spite  of  a  proclamation  for- 
bidding such  expeditions,  which  had  been  published  in  1817;  and  the  Government 
consequently  found  that  it  was  necessary,  in  order  to  keep  goi»d  faith  with  Spain  and 
to  prevent  infractions  of  British  neutrality,  to  bring  in  an  act  of  Parliament  to  provide 
for  the  case  which  r.ow  for  the  tirst  time  arose  in  modern  history,  of  Great  Britain  be- 
ing neutral  at  the  time  of  a  great  maritime  war.^ 

That  it  was  against  armaments  going  out  from  the  shores  of  Great 
Britain  that  the  measure  was  directed  is  plain  from  some  of  the  argu- 

'  See  report  of  commission,  p.  37;  British  Apjieudix,  vol.  iiVoOCjlp 
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ments  ased  by  Mr.  Canning  in  the  course  of  the  debate  on  the  bill. 
Thus  he  says : 

If  a  foreigner  should  chance  to  come  into  any  of  our  ports,  and  see  all  this  mighty 
annament  equipping  for  foreign  service,  he  would  naturally  ask,  "  With  what  nation 
are  you  at  war  T  "    The  answer  would  be,  *'  With  none." 

"  For  what  purpose,  then,"  he  would  say,  "  are  these  troops  levied,  and  by  whom  ?  " 
The  reply  of  course  must  be,  "  They  are  not  levied  by  government ;  nor  is  it  known 
for  what  service  they  are  intended;  but,  be  the  service  what  it  may,  government  can- 
not interfere."  Would  not  all  that  give  such  a  foreigner  a  high  idea  of  the  excellence 
of  the  English  constitution  f    Would  it  not  suggest  to  him  toat  for  all  the  ordinary 

{Mirposes  of  a  state  there  was  no  government  in  England  T  Did  the  honorable  and 
earned  gentlemen  not  think  that  the  allowing  of  armaments  to  be  fitted  out  in  this 
country  against  a  foreign  power  was  a  just  cause  of  warf  ^ 

Mr.  Robert  Grant,  another  member  of  the  government,  said  that — 

Every  government,  in  its  foreign  relations,  was  the  representative  of  the  nation  to 
which  it  belonged,  and  it  was  of  the  highest  importance  to  the  peace  of  nations  that 
governments  should  be  so  considered.  Nations  announced  their  intentions  to  each 
other  through  the  medium  of  their  rulers.  Hence  every  state  knew  where  to  look 
for  expressions  of  the  will  of  foreign  nations ;  where  to  learn  whether  war  or  peace 
was  intended  ;  where  to  demand  redress  for  injuries,  and  where  to  visit  injuries  unre- 
dressed. But  aU  this  system  was  inverted  and  thrown  into  confusion,  if  the  govern- 
ment might  act  in  one  way  and  the  nation  in  another.  AU  this  system  was  at  an  end 
if,  while  we  were  professedly  at  peace  with  Spain,  she  was  to  be  attacked  by  a  large 
army  of  military  adventurers  from  our  own  shores — a  sort  of  extra-national  body — 
utterly  irresponsible — utterly  invulnerable,  except  in  their  own  persons — for  whose 
acts  no  redress  could  be  demanded  of  the  British  government — who  might  burn,  pil- 
lage, and  destroy,  then  find  a  safe  asylum  in  their  own  country,  and  leave  us  to  say, 
*'  We  have  performed  our  engagements — we  have  honorably  maintained  our  neutral 
character."^ 

Bat  the  language  of  these  acts  being  large  enough  to  embrace  a  case 
of  the  equipping  a  vessel  for  a  foreign  belligerent,  the  foreign-enlist- 
ment act  has  been  made  available  for  the  purpose  of  preventing  a  traf- 
fic which  is  calculated  to  cause  embarrassment  to  a  government  pressed 
by  the  remonstrances  of  belligerents.  And  this  act  having  been  so  often 
appealed  to  and  discussed,  a  notion  has  sprung  up  that  the  equipment 
of  vessels  of  war,  though  in  the  way  of  trade,  is  a  violation  of  neutrality, 
while,  in  fact,  it  is  only  a  violation  of  the  municipal  law. 

Mr.  Dana,  in  the  passage  before  cited,  puts  the  matter  on  the  right 
ground. 

Again,  it  is  idle  to  contend  that  alterations  in  the  law,  since  made  by 
statute,  to  give  a  greater  power  to  the  executive  in  dealing  a.  to  effect  of  act 
with  suspected  vessels,  are  to  be  taken  as  the  measure  of  •^'^^'* 
the  obligations  incumbent  on  the  British  government  by  international 
law.  Catching  at  a  few  words  in  the  report  of  the  royal  commissioners, 
who,  in  recommending  certain  statutory  additions  to  the  law,  add :  "In 
making  the  foregoing  recommendations  we  have  not  felt  ourselves  bound 
to  consider  whether  we  were  exceeding  what  could  actually  be  required 
by  international  law,  but  we  are  of  opinion  that  if  those  recommenda- 
tions should  be  adopted,  the  municipal  law  of  this  realm  available  for 
the  enforcement  of  neutrality  will  derive  increased  efficiency,  and  will, 
KG  far  as  we  can  see,  have  been  brought  into  full  conformity  with  Your 
Majesty's  international  obligations,"  the  United  States  desire  that  it 
shall  be  taken,  notwithstanding  that  the  commissioners  expressly  say 
that  tbeir  recommendations  are  independent  of  any  considerations  of 
international  law ;  that  these  statesmen  and  learned  jurists  meant  that 
without  these  additions  the  law  of  England  failed  to  come  up  to  the 
exigencies  of  international  law.  Such  an  argument  is  really  undeserv- 
ing of  serious  notice. 

^  Hansard's  Parliamentary  Debates,  volume  40,  page  1106.  See  also  extracts  given 
in  the  Argument  of  the  United  States,  page  510.  j 

«  Hansard,  volume  40,  page  1244.    Argument  of  United  States,  page  51^  ^^ C) 
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Equally  unfounded  is  the  assertion  that  the  provisions  of  the  foreign- 
enlistment  act  are  only  a  statutory  declaration  of  the  common  law  of 
England.  The  enactment  of  that  statute  could  only  be  declaratory  of 
the  common  law,  if  co-extensive  with  the  obligations  of  international 
law;  whereas,  in  fact,  it  went  far  beyond  them.  The  opinion  of  the 
judges,  pronounced  as  far  back  as  the  beginning  of  the  last  century, 
that  even  the  sale  of  armed  ships  was  not  contrary  to  the  law  of  Eng- 
land, shows  the  rashness  and  the  incorrectness  of  this  assertion. 

But  it  is  claimed  on  behalf  of  the  United  States  that,  whether  the 
foreign  enlistment  act  was  or  was  not  more  than  co-exten- 
b^ihieJ^Tbr^uo"  sive  with  international  obligations,  the  United  States  were 
.imi  uw.  entitled,  irrespectively  of  the  rule  of  the  treaty  of  Washing- 

ton, to  have  it  put  in  force  in  all  its  rigor  for  their  protection.  This 
involves  the  important  question  whether,  where  the  municipal  law  of 
the  neutral  is  more  stringent  than  the  international  law,  a  belligerent 
can  claim,  as  of  right,  the  putting  in  force  of  the  municipal  law  in  his 
behalf,  and  make  the  omission  to  do  so  a  ground  of  grievance,  as  found- 
ing a  right  of  redress  at  the  hands  of  a  neutral  government.  A  few 
short  considerations  will  serve  to  dispose  of  this  question,  which,  indeed, 
seems  to  answer  itself. 

When  a  Government  makes  its  municipal  law  more  stringent  than  the 
obligations  of  international  law  would  require,  it  does  so,  not  for  the 
benefit  of  foreign  states,  but  for  its  own  protection,  lest  the  acts  of  it« 
subjects  in  overstepping  the  confines,  oftentimes  doubtful,  of  strict 
right,  in  transactions  of  which  a  few  circumstances,  more  or  less,  may 
alter  the  character,  should  compromise  its  relations  with  other  nationB. 
It  was  in  this  spirit  and  with  this  object  that  the  foreign-enlistment  act 
was  passed,  as  is  shown  by  its  preamble,  which  is  in  the  following 
terms: 

Whereas  the  eDlietment  or  engagement  of  His  Majesty's  subjects  to  serve  in  war  in 
foreign  service,  without  His  Majesty's  license,  and  the  fitting  out  and  equipping  and 
arming  of  vessels  by  His  Majesty's  subjects,  without  His  Majesty's  license,  for  warlike 
operations  in  or  against  the  dominions  or  territories  of  any  foreign  prince,  state,  poten- 
tate, or  persons  exercising  or  assuming  to  exercise  the  powers  of  government  in  or  over 
any  foreign  country,  colony,  province,  or  part  of  any  province,  or  against  the  ships, 
goods,  or  merchandise  of  any  foreign  prince,  state,  potentate,  or  persons  as  aforesaid, 
or  their  subjects,  may  be  prHudicial  to  and  tend  to  endanger  the  peace  and  welfare  of  ikU 
kingdom  ;  and  whereas  the  laws  in  force  are  not  sufficiently  effectual  for  preventing 
the  same : 

Now,  it  is  quite  clear  that  the  obligations  of  the  neutral  state  spring 
out  of,  and  are  determined  by,  the  principles  and  rules  of  international 
law,  independently  of  the  municipal  law  of  the  neutral.  They  would 
exi&t  exactly  the  same,  though  the  neutral  state  had  no  municipal  law 
to  enable  it  to  enforce  the  duties  of  neutrality  on  its  subjects.  It  would 
obviously  aflord  no  answer  on  the  part  of  a  neutral  government  to  a 
complaint  of  a  belligerent  of  an  infraction  of  neutrality,  that  its  munici- 
pal law  was  insufficient  to  enable  it  to  insure  the  observance  of  neutral- 
ity by  its  subjects,  the  reason  being  that  international  law,  not  the  mu- 
nicipal law  of  the  particular  country,  gives  the  only  measure  of  inter- 
national rights  and  obligations.  While,  therefore,  on  the  one  hand, 
the  municipal  law,  if  not  co-extensive  with  the  international  law,  will 
afford  no  excuse  to  the  neutral,  so  neither,  on  the  other,  if  in  excess  of 
what  international  obligations  exact,  will  it  aflord  any  right  to  the  bel- 
ligerent which  international  law  would  fail  to  give  to  him. 

In  one  respect,  and  in  one  respect  only,  does  the  municipal  law,  when 
in  excess  of  international  law,  give  a  right  to  the  belligerent.  Eqnahty 
being  of  the  essence  of  neutrality,  he  has  a  right  to  insist  that  the  neu- 


OPINIONS    OF    SIR    ALEXANDER    COCKBURN.  259 

tral  subject  shall  equally  be  compelled  to  keep  within  the  municipal  law 
in  dealing  with  the  adversary  as  when  dealing  with  himself.  A  belliger- 
ent is  also  beyond  question  perfectly  at  liberty  to  urge  upon  the  neu- 
tral government,  in  the  way  of  solicitation  or  even  of  remonstrance,  to 
enforce  the  municipal  law ;  but  so  long  as  it  is  not  enforced  against 
himself  he  has  no  right  to  redress,  because  it  is  not  put  in  force  against 
his  enemy. 

I  am  at  a  loss  exactly  to  understand  for  what  purpose  these  points 
have  been  brought  forward,  and  so  strenuously  insisted  on,  in  the 
American  arguments.  For,  the  rule  prescribed  to  us  by  the  treaty,  and 
to  the  benefit  of  which  the  United  States  are,  therefore,  entitled  at  our 
hands,  is  in  the  very  terms  of  the  foreign-enlistment  act.  I  presume  the 
purpose  was  to  create  a  foundation  for  the  imputation  against  Great 
Britain  of  not  having  acted  in  good  faith.  In  that  respect  I  may  have 
to  advert  to  these  arguments  again.  For  my  present  purpose  it  is 
enough  to  have  cleared  the  ground  of  them. 

In  like  manner  when  it  is  sought,  in  the  case  of  the  United  States,  to 
make  the  Queen's  proclamation  of  neutrality  the  measui'e  pRr^t  uf  prorum* 
of  the  international  obligations  of  her  subjects,  every  law-  ""'^ 
yer  ought  to  know  that  this  is  to  give  to  a  royal  proclamation  an  author- 
ity which  it  does  not  possess.  The  purpose  of  such  a  proclamation, 
used  only  in  great  conjunctures,  is  to  remind  the  subject  of  the  provis- 
ions of  the  law,  and  to  warn  him  against  breaking  it;  and  if,  after  such 
warning,  a  man  offends  against  the  law,  his  offense  is  aggravated  by  the 
fact  that  he  has  set  the  injunctions  of  the  sovereign  at  defiance;  but 
such  a  proclamation  cannot  make  or  add  to  the  law,  or  alter  it  in  the 
smallest  particular.  The  proclamation  of  18G1  was  in  the  accustomed 
form.  It  drew  attention  to  the  enactments  of  the  foreign-enlistment 
act,  and  warned  all  persons  subject  to  British  law  that,  if  they  did  any 
acts  in  contravention  of  that  act,  or  in  violation  of  the  law  of  nations, 
as  by  enlisting  in  the  military  service,  or  servingin  any  ship  of  war  or 
transport,  of  the  contending  parties ;  or  going  or  engaging  to  go  beyond 
the  seas  for  the  purpose  of  enlisting,  or  procuring,  or  attempting  to 
procure,  within  Iler  Majesty's  dominions,  others  to  do  so;  or  tittiug-out, 
arming,  or  equipping  any  vessel  to  be  employed  as  a  ship  of  war,  or 
privateer,  or  transport,  by  either  of  the  contending  parties;  or  by 
breaking  or  endeavoring  to  break  any  blockade  lawfully  and  actually 
established  by  or  on  behalf  of  either  of  the  said  contending  parties ;  or 
by  carrying  officers,  soldiers,  dispatches,  arms,  military  stores,  or  mate- 
rials, or  any  article  or  articles  considered  and  deemed  to  be  contraband 
of  war,  according  to  the  law  or  modern  usage  of  nations,  for  the  use  or 
service  of  either  of  the  contending  parties — all  persons  so  offending 
would  incur  and  be  liable  to  the  several  penalties  and  penal  consequences 
by  the  said  statute  or  by  the  law  of  nations  in  that  behalf  imposed 
or  denounced.  The  Queen's  subjects  are  further  warned  that  all  persons 
entitled  to  her  protection,  if  they  should  misconduct  themselves  in  the 
premises,  would  do  so  at  their  peril  and  of  their  own  wrong,  and  that 
they  would  in  nowise  obtain  any  protection  from  Her  Majesty  against 
any  liabilities  or  penal  consequences. 

The  effect  is  that  persons  are  warned  that  infractions  of  the  foreign- 
enlistment  act  will  be  visited  with  the  penalties  of  that  statute,  while 
acts  within  the  penalties  of  international  law  will  be  liable  to  those 
penalties,  (namely,  seizure  and  confiscation  of  property,)  and  that 
against  the  latter  penalties  no  protection  from  the  Crown  must  be 
expected. 

But  the  proclamation  contains  no  prohibition  of  tb^ae.  l^tter^  ai^C 
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namely,  dealing  in  contraband  of  war,  or  breaking  blockade ;  nor,  if  it 
did,  would  such  prohibition  make  such  acts  an  offense :  such  a  procla- 
mation has  never  been  understood  by  British  statesmen  or  lawyers  as 
making  either  of  these  things  an  offense  against  the  municipal  law,  or 
as  what  the  government  was  called  upon  to  prevent,  or  would  be  justi- 
fied in  attempting  to  prevent. 

Nor  have  similar  proclamations  of  Presidents  of  the  United  States 
been  dealt  with  as  imposing  additional  obligations  on  American  citi- 
zens, or  as  subjecting  them  to  additional  penalties,  or  as  carrying  the 
obligations  of  the  state  further  than  those  imposed  by  international  law. 
The  American  authorities  which  I  have  cite<l  establish  this  beyond  all 
possibility  of  controversy. 
To  return  to  the  subject  of  the  equipment  of  vessels.  Though  I  have 
iqupm^nt  of  re,  thought  It  dcslrablc,  with  a  view  to  other  parts  of  this  case, 
tV...;"'**"  '"''^'  "^  to  work  out  the  question  of  neutral  commerce  to  its  full  ex- 
tent, and  though  I  have  come  to  the  conclusion  that  by  the  general  law 
of  nations  the  sale  of  a  ship  of  war,  though  intended  for  the  use  of  a 
belligerent,  is  not,  when  merely  a  commercial  transaction,  a  breach  of 
neutrality,  yet,  as  Great  Britain  has  consented  that  the  mere  equipping 
of  such  a  ship,  though  done  in  the  way  of  trade,  shall  be  taken  to  have 
been  a  breach  of  neutrality  which  the  British  government  was  bound 
to  use  due  diligence  to  prevent,  I  agree  with  the  rest  of  the  tribunal  that 
we  must  for  the  present  purpose,  in  respect  of  the  fitting  out  and  equip- 
ping of  vessels,  take  the  rules  of  the  treaty  as  the  test  of  the  alleged 
omissions  and  consequent  liabilit^^  of  the  Queen's  government. 

Though  of  opinion  that  Her  Majesty's  government  were  quite  right  in 
(onntrut .m  of  sayiug  that  the  rules  laid  down  by  the  treaty  are  not  such 
ru .  1  o«  ir^.ty  j|g  intematioual  law  would  have  prescribed  at  the  time  these 
claims  arose,  I  agree  that  we  are  bound  by  the  rules,  and  that  it  is  our 
duty  to  give  full  effect  to  them  in  dealing  with  these  claims.  However 
great  and  unexampled  the  concession  ma^e  by  Great  Britain  in  consent- 
ing to  be  bound,  in  respect  of  past  international  obligations,  by  rules 
which  had  no  existence  in  international  law  when  the  breaches  of  neu- 
tral obligations  complained  of  are  alleged  to  have  occurred,  I  still  think 
that  we  must  proceed  in  this  inquiry  as  though  the  rules  of  the  treaty 
had  been,  either  by  international  law  or  by  convention  between  the 
two  countries,  binding  on  Great  Britain  at  the  time  of  the  civil  war.  1 
cannot  but  concur  with  Mr.  Evarts  that  we  must  give  the  same  effect 
to  those  rules  as  regards  the  past  as  we  should  give  to  them  if  dealing 
with  a  case  which  had  arisen  since  they  were  agreed  to  }^j  the  two  na- 
tions, nor  do  I  indeed  understand  this  proposition  to  be  disputed  by 
the  counsel  on  the  part  of  Great  Britain.  The  question  is  whether  due 
diligence  was  used  by  the  British  government  to  satisfy  the  exigency 
of  the  obligations  prescribed  by  those  rules. 

I  proceed,  then,  to  consider  what  is  this  *^due  diligence"  which  the 
]...«M. -nr.  wh.t?  ^^'^^^^^  government  admits  that  it  was  bound  to  apply  to 
]...« Mi...nr.,M.a?  pj.^y^jjj.  ^^Q  fitting  out  and  equippingof  the  vessels  in  ques- 
tion. 

I  apprehend  that  such  diligence  would  be  neither  greater  nor  less  than 
any  other  neutral  government  would  be  bound  to  apply  to  the  prevent- 
ing of  any  breach  by  its  subjects  of  any  head  of  neutral  duty  prescribed 
by  international  law. 

The  difficulty  of  the  position  is,  that  the  question  has  not  hitherto  come 
within  the  range  of  juridicial  discussion  on  subjects  connected  with  inter- 
national law.  Hitherto,  where  a  government  has  acted  in  good  faith, 
availing  itself  fairly  of  such  means  as  were  at  its  disposal,Jt  has  not 
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been  usual  to  consider  it  responsible  to  a  belligerent  government  for 
acts  of  its  subjects  that  might  have  eluded  its  vigilance,  or  that  the 
degree  of  diligence  exercised  by  it  should  be  submitted  to  judicial  appre- 
ciation. And  no  country  has  insisted  more  strongly  on  this  as  the  limit 
of  national  responsibility  than  that  of  the  United  States.  We  must 
endeavor  to  find  a  solution  for  ourselves. 

As  I  have  already  observed,  I  cannot  agree  that  the  question  of  what 
is  **due  diligence''  should  be  left  to  the  unassisted  mind  of  each  individual 
arbitrator ;  nor  can  I  agree  that  the  solution  is  to  be  found  in  the  facts  of 
each  individual  case ;  and  though  judges  may  be  often  disposed  to  apply 
the  maxim,  to  which  our  honorable  president  has  more  than  once  referred, 
ex  facto  jus  oritur^  it  is,  I  think,  one  which  must  not  be  pushed  too  far. 
I  agree  with  M.  Troplong,  who,  writing  on  this  subject  with  reference 
to  civil  law,  after  referring  to  the  different  opinions  of  jurists  on  the 
subject  of  diligence,  says : 

n  est  yrai  que  jiisqu'ii  present  Ics  tribuuanx  se  sont  montr<Ssassez  indiffV^rents  sur  ccs 
disputes  de  la  chaire ;  mais  peut-Atre  pourrait-on  leur  faire  le  reproche  de  n'avoir  amorti 
la  vivacity  de  la  question  qu'en  ^toutfant  tout  ce  qui  est  discussion  de  syst^me  et  point 
de  droit,  sous  la  commode  interpretation  des  faits,  et  sous  un  6quitable  mais  facile  arbi- 
traif  e.  N^nmoins,  dans  cette  matit^.re,  comme  dans  tontea  les  autres,  il  y  a  des  regies  qu'il 
faut  so  garder  de  d^daigner :  elles  aident  le  magistrate  elles  font  luire  de  pr<$cieu8es  lumi^- 
res  pour  ceux  qui  ont  mission  de  discuter  sur  les  faits  et  de  les  j  uger.  Ces  regies  m'ont  paru 
simples  etjudicieuses  ;  je  vais  les  exposer  comme  je  les  en  tends ;  dans  tons  lee  cas,  et 
duss^-je  me  tromper,  je  prie  le  lecteur  de  ne  pas  m'adresser,  comme  fin  de  non-recevoir, 
le  reproche  de  me  livrer  i\  d'oisense^s  digressions.  De  tons  les  systemes,  le  moins  ex- 
cusable, 2^  mon  avis,  c'est  celui  ({ui,  sous  pr<Stexto  de  fuir  I'esprit  de  systt^me,  se  lait  une 
loi  de  n^en  avoir  aucuu.' 

It  seems  to  me,  therefore,  right,  before  proceeding  to  deal  with  the 
facts,  to  seek  in  the  domain  of  general  jurisprudence  for  principles  to 
guide  us  in  judging  how  far  the  obligations  of  Great  Britain  have  or 
have  not  been  satisfied. 

No  branch  of  law  has  been  the  subject  of  more  discussion  among  juridi- 
cal writers  than  that  of  diligeyitia  and  its  correlative  culpa^ 
the  latter  being  neither  more  nor  less  than  the  absence  Qf  "''«•'"'"' ""^•^"'"'^ 
the  former.  I  was  prepared  t^  expect,  from  the  able  men  who  have 
prepared  the  pleadings  of  the  United  States,  some  assistance  to  guide 
us  to  right  conclusions  as  to  the  standard  of  diligence  required  of  a 
neutral  government  for  insuring  the  obedience  of  its  subjects  in  matters 
of  neutrality.  But  after  a  vague  statement  that  "the  extent  of  the 
diligence  required  to  escape  responsibility  is,  by  all  authorities,  gauged 
by  the  character  and  magnitude  of  the  matter  which  it  may  effect,  by 
the  relative  condition  of  the  parties,  by  the  ability  of  the  party  incur- 
ring the  liability  to  exercise  the  diligence  required  by  the  exigencies  of 
the  case,  and  by  the  extent  of  the  injury  which  may  follow  negligence,"^ 
the  only  authority  cited  in  any  detail  is  that  of  an  obsolete  author,  whose 
exposition  of  the  Roman  law  has  been  exploded  by  modern  science. 
After  this,  the  case  breaks  out  into  the  following  vague  and  declama- 
tory statement,  not  of  what  the  law  is,  but  of  what  the  United  States 
Government  desire  it  shall  be  understood  to  be : 

The  United  States  understand  that  the  diligence  which  is  called  for  by  the  rules  of 
the  treaty  of  "Washington  is  a  due  diligence;  that  is,  a  diligence  proportioned  to  the 
magnitude  of  the  subject  and  to  the  dignity  and  strength  of  the  power  which  is  to 
exercise  it ;  a  diligence  which  shall,  by  the  use  of  active  vigilance,  and  of  all  the  other 
mean's  in  the  power  of  the  neutral,  through  all  stages  of  the  transaction,  prevent  its 
soil  from  bein^  violated;  a  diligence  that  shall  in  like  manner  deter  designing  men 
from  committing  acts  of  war  on  the  soil  of  the  neutral  against  its  will,  and  thus  possi- 

*  "Code  civil  expliqu^,"  vol.  i,  p.  479. 

*  United  States  Case,  p.  152.  ^^  ^^^^T^ 
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bly  dragging  it  into  a  war  which  it  would  avoid;  a  diligence  which  prompts  the 
oeatral  to  the  most  energetic  measures  to  discover  any  purpose  of  doing  the  acts  for- 
bidden by  its  good  faitn  as  a  neutral,  and  imposes  upon  it  the  obligation,  when  it 
receives  the  knowledge  of  an  intention  to  commit  such  acts,  to  use  all  the  means  in  its 
power  to  prevent  it. 

No  diligence  short  of  this  would  be  "  due ;"  that  is,  commensurate  with  the  emergency  or 
with  the  magnitude  of  the  results  of  negligence.  Understanding  the  words  in  this  sense,  the 
United  States  find  them  identical  with  the  measure  of  duty  which  Great  Britain  had 
previously  admitted. ^ 

This  is,  of  course,  to  beg  the  whole  question  in  dispute.  But  it  is 
obvious  that  a  matter  of  so  much  importance,  as  lying  at  the  very  root 
of  this  inquiry,  requires  a  more  logical  and  precise  consideration  than  the 
foregoing  rhetorical  statement  presents. 

The  jurists  of  the  seventeenth  century,among  whom  Viunius  occupies  a 
o  imoM  of  uri,t.  P^o^^^*^®^*  placc,*  dlvldcd  the  diligentia  and  corresponding 
opmioM  of  jun,t..  ^^^  ^£  ^^iQ  Eomau  law  into  three  degrees.  Thus  we  have 
culpa  lataj  levisj  levisshna,  taking  the  intermediate  degree,  or  culpa  leHSy 
as  being  the  absence  of  the  diligence  which  a  man  of  ordinary  pru- 
dence and  care  would  apply  in  the  management  of  his  own  affairs  in 
the  given  circumstances  of  the  case.  Though  attacked  by  Donellus, 
this  tripartite  division  of  diligence  and  default  held  its  ground  among 
luridical  writers  for  a  considerable  time;  but  on  the  formation  of  the 
French  code,  the  practical  good  sense  of  those  by  whom  that  great  work 
was  carried  out,  so  visible  in  their  discussions,  induced  them  to  discard 
it,  and  to  establish  one  common  standard  of  diligence  or  care  as  appli- 
cable to  all  cases  of  civil  obligation,  namelj^,  that  of  the  *'bon  p^re  de 
famille,''  the  *'diligens  paterfamilias"  of  the  Roman  digest  The  code 
Napoleon  has  been  followed  in  the  codes  of  other  countries.  Among 
others,  the  Austrian  code  has  lately  adopted  the  same  principle.^ 

The  juridical  view,  too,  of  the  earlier  writers  was  not  destined  to  stand 
its  ground.  After  it  had  been  assailed  by  Thibaud  and  Von  Lohr,  Hass^ 
in  a  most  learned  and  able  treatise,  **  Die  (/ulpa  des  romischen  Rechts,'' 
thoroughly  exposed  it«  unsoundness,  and  his  views  have  since  been  fol- 
lowed by  a  series  of  German  jurists,  including  Professor  Mommsen  in 
his  well-known  work  "Beitriige  zum  Obligationsrecht."* 

French  authors  have  for  the  most  part  taken  the  same  view.  Com- 
mentators on  the  code,  Duranton,  Ducarroy,  Troplong,  and  lastly  M. 
Demolombe,  in  his  great  work,  the  "  Cours  du  code  civil,''  have  agreed 
that  there  can  only  be  one  standard  for  the  diligence  required  in  the 
affairs  of  life,  where  the  interests  of  others  are  concerned,  namely,  that 
of  men  of  ordinary  capacity,  prudence,  and  care. 

"Qu'est  ce  que  la  diligence  d'un  bon  p5re  de  famille?"  asks  M. 
Troplong  :^ 

C^est  la  diligence  de  celui  qui,  comme  le  dit  Hoinoccius,  tieutle  milieu  entre  I'avare 
anx  cent  yeux  et  I'homme  n<5o;lifrent  et  dissipd.  C'est  daus  le  syst^rae  dont  M.  Ducar- 
roy est  I'organe,  et  que  j'adopte  pleiuement,  la  diligence  qu'un  individu,  aussi  diligent 
que  les  hommes  le  sont  ordinairement,  apporte  k  la  conservation  de  oe  qui  lui  appar- 
tient.  On  voit  qu'en  ce  point  les  deux  syst^mes  se  rencontrent,  et  conduisent  ^  une 
m6me  definition — c'est-si  dire,  h  ce  juste  milieu  qui  est  dans  la  nature  de  Phnmanit^. 

"  The  only  thing  to  be  considered,"  says  Professor  Mommsen,  "  is 
whether  the  default  is  such  as  does  not  occur  to  a  diligent  father  of 
family  in  general.''  "  The  care  to  be  taken  is  *  qualem  diligens  pater- 
familias suis  rebus  adhibere  solet''  " 


'  United  States  Case,  p.  158. 

■^  See  Comment.,  lib.  iii,  tit.  xv,  De  Commodato. 

^  See  "Allgem.  Bilrgerl.  Gesetzbuch, "  sec.  1297. 

*VoL  iii,  p.  360. 

*  "Code  civil  expliqu^,"  vol.  i,  $  371. 
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After  distlDguishing  between  culjpa  in  criminal  and  in  civil  cases,  the 
same  learned  writer  says : 

It  18  important,  therefore,  not  so  much  to  distinguish  the  degree  of  culpay  but  rather 
to  decide  the  starting-point  at  which  responsibility  for  inattention  and  negligence 
commences. 

This  starting-point  is  settled  according  to  one  rule  for  all  those  cases  in  which  there 
exists,  not  a  simple  responsibility  for  doluSj  (and  culpa  Tato,)  but  where  culpa  is  to  be 
imputed ;  culpa  being  admitted  in  those  Ciises  where  the  conduct  falls  short  of  the 
measures  which  a  diligens  palerfamiliaa  is  in  the  habit  of  observing  in  his  affairs. 

Only  under  some  few  obligatory  conditions  is  a  decision  more  favorable  to  the 
debtor  admissible,  in  so  far  that  in  these  cases  be  is  allowed  to  excuse  himself  from  the 
responsibility,  by  proof  that  iu  his  own  affairs  he  is  by  habit  equally  negligent.^ 

*'  The  ordinary  conduct  of  an  intelligent,  prudent,  and  careful  Eaus- 
vatevj  of  a  *  bonus  et  diligens  paterfamilias,'  "says  Rivier  in  the  Rechts- 
lexicon  of  Holzendorff,  "affords  the  normal  measure  of  the  obligation  of 
diligence.  He  who  so  conducts  himself  is  in  general  free  from  all 
reproach.    If  he  acts  otherwise,  he  is  in  culpa  and  responsible/'* 

"The  measure,"  says  Dr.  Windscheid,  "by  which  to  determine 
whether  particular  conduct  is  open  to  the  charge  of  negligence  or  not 
is  the  conduct  of  men  in  general."^ 

Professor  linger,  in  his  "System  des  osterreichischen  allgeni.  Privat- 
rechts,"*  thus  writes  of  culpa  leviSy  according  to  Austrian  law: 

Culpa  Inns  consists  in  the  omission  of  that  care  which  an  attentive  and  judicious 
head  of  a  family  regularly  observes,  (diligenHa  diligentia  patrisfamilias,)  The  want  of 
this  care,  this  kind  of  culpa^  is  generally  understood,  when  speaking  merely  of  over- 
sight, of  culpa  simply.  The  observance  of  a  higher  degree  of  care  than  this  is  not  re- 
quireid ;  this  is  the  lightest  offense  for  which  a  man  can  be  made  responsible ;  a  culpa 
letissima,  going  beyond  culpa  levis^  does  not  exist  either  according  to  general  or  to  Aus- 
trian law.  The  culpa  levis  forms  the  boundary  of  responsibility.  It  is  by  itself  omnis 
culpa;  on  the  other  side  of  this  limit  begins  the  province  of  accident,  for  which  the 
actors  are  not  held  liable. 

The  civil  code  treats  of  this  culpa  Isvis  in  $  1297,  where  it  states  the  .highest  de- 
gree of  diligence  and  attention  required  to  be  that  *'  which  can  be  exercised  by  ordinary 
capacities.'^  The  omission  of  this  care  forms  the  lightest  offense  for  whicli  any  one 
can  be  held  responsible.  By  the  diligence  and  attention  **  which  can  be  exercised  by 
ordinary  capacities"  must,  however,  be  anderstood  what,  in  another  place,  the  code 
caUs  the  attention  "of  a  trusty  and  diligent  head  of  a  family,^'  the  care  *^  of  a  good 
householder." 

Stubenrauch,  iu  his  commentary  on  the  Austrian  code,  treats  the 
whole  subject  of  culpa  with  much  ability  and  learning.  He  ends  by 
saying: 

It  is  to  be  assumed  that  every  man  who  is  in  possession  of  his  faculties,  is  capable  of 
that  degree  of  diligence  and  attention  which  can  be  exercised  by  men  of  ordinary  ca- 
pacity. Whoever  by  the  absence  of  this  diligence  and  care  causes  injury  to  another, 
incurs  liability.^ 

Mr.  Justice  Story,  with  the  good  sense  which  characterizes  his 
writings,  says : 

Common  or  ordinary  diligence  is  that  degree  of  diligence  which  men  in  general  exert 
iu  respect  to  their  own  concerns.  It  may  be  said  to  be  the  common  prudence  which 
men  of  business  and  heads  of  families  usually  exhibit  in  affairs  which  are  interesting 
to  them;  or,  as  Sir  William  Jones  has  expressed  it,  it  is  the  care  which  every  person  of 
common  prudence  and  capable  of  governing  a  family  takes  of  his  own  concerns.  It  is 
obvious  that  this  is  adopting  a  very  variable  standard,  for  it  still  leaves  much  sround 
for  doubt  as  to  what  is  common  prudence,  and  who  is  capable  of  governing  a  family. 
But  the  difficulty  is  intrinsic  in  the  nature  of  the  subject,  which  admits  of  an  approxi- 
mation only  to  certainty.  Indeed,  what  is  common  or  ordinary  diligence  is  more  a  mat- 
ter of  fact  than  of  law,  and  in  every  community  it  must  be  judged  of  by  the  actual 

'  "  Beitriige,"  &c.,  vol.  iii,  p.  360. 

«'*Recht8lexicon,"  vol.  i.  tit.  **  Culpa." 

•Windscheid,  **Lehrbuch  des  Pandektenrechts,"  Band  1,  p.  256. 

^Vol.  ii,  p.243. 

»  stubenrauch,  "  Comm.  zum  allg.  ost.  B.  Gesetzbuch,"  pp.  1294^^. 
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state  of  society,  the  habits  of  business,  the  general  asa^es  of  life,  and  the  changes^  as 
well  as  the  institutions,  pecnliar  to  the  a^e.  So  that,  althoagh  it  may  not  be  possible 
to  lay  down  any  very  exact  mle,  applicable  to  all  times  and  all  circamstances.  yet 
that  may  be  said  to  be  common  or  oniinary  diligence  in  the  sense  of  the  law  whieh 
men  of  common  prudence  generally  exercise  about  their  own  affairs  in  the  age  and 
country  in  which  they  live.  It  will  thence  follow,  that  in  different  times  and  in  dif- 
ferent countries,  the  standard  is  necessarily  variable  with  respect  to  the  facts,  although 
it  may  be  uniform  with  respect  to  the  principle;  so  that  it  niajr  happen  that  the  same 
acts  which,  in  one  country,  or  in  one  age,  may  be  deemed  negligent  acts,  may,  at  an- 
other time,  or  in  another  country,  be  justly  deemed  an  exercise  of  ordinary  diligence. 
♦  #»*  *#»• 

What  is  usually  done  by  prudent  men  in  a  particular  country  in  respect  to  things  of 
a  like  nature,  whetherit  be  more  or  less,  in  point  of  diligence,  than  what  is  exacted  in 
another  country,  becomes  in  fact  the  general  measure  of  diligence.* 

The  same  standard  is,  in  practice,  applied  in  the  English  law.  The 
older  authorities,  indeed,  speak  of  three  degrees  of  negligence, 
and  of  "gross''  negligence  as  being  necessary  in  some  cases 
to  found  liability ;  but  the  tendency  of  modern  decisions  has  been  to 
apply  in  all  cases  the  sound,  practical  rule  that  in  determining  the  ques- 
tion of  negligence,  the  true  test  is  whether  there  has  been,  with  refer- 
ence to  the  particular  subject-matter,  that  reasonable  degree  of  diligence 
and  care  which  a  man  of  ordinary  prudence  and  capacity  might  be  ex- 
pected to  exercise  in  the  same  circumstances.  (See  what  is  said  by  Tin- 
dal,  L.  C.  J.,  in  Vaughan  vs.  Menlow,  (3  B.  N.  C,  475  ;)  by  Parke,  B., 
in  Wyld  vs.  Pickford,  (8  M.  and  W.,  4G1  ,•)  by  Cresswell,  J.,  in  Austin 
vs.  Manchester,  {Sheffield  and  Lincolnshire  Kailway,  (IOC. B.,  454 ;)  and 
by  Rolfe,  B.,  in  Wilson  vs.  Brett,  (11  M.  and  W.,  115.) 

While,  however,  I  thus  seek  in  the  writings  of  jurists,  and  the  law  of 
different  nations,  some  standard  for  the  measure  of  diligence,  I  readily 
concede  that  the  application  of  that  standard  must  depend  on  the  cir- 
cumstances of  each  individual  case,  and  on  the  view  which  the  judge 
may,  in  his  conscience,  form  of  how  far  the  conduct  of  the  individual 
complained  of  may  or  may  not  have  been  that  which  ordinary  prudence 
and  sense  of  duty  would  have  prescribed.  I  entirely  agree  with  what 
is  said  by  the  learned  editors  of  Zachariae's  ''  Droit  civil  franyais,"  on 
article  1137  of  the  French  code  : 

L*article  1137  se  r<^ume  en  un  conseil  aux  juges  de  n*avoir  ni  trop  de  rigueur  ni 
trop  d'indulgence,  et  de  ne  demander  au  ddbiteur  que  les  soins  raisounablement  dtks  a 
la  chose  qu^il  est  chargd  de  conserver  on  de  faire,  soit  h  raison  de  sa  nature,  soit  k  rai- 
son  des  circonstances  variables  k  Pinlini  qui  modilient  son  obligation  pour  la  rendre 
on  plus  large  ou  plus  ^troite.^ 

W^hat  is  here  said  by  the  learned  editors  of  Zachariie  appears  to  me 
to  afford  the  true  criterion.  It  is  for  the  judge  to  determine,  according 
to  the  best  of  his  judgment,  with  reference  to  the  facts  of  the  particular 
case,  and  with  reference  to  the  thing  to  be  done  or  left  undone,  whether 
what  has  been  done,  or  left  undone,  as  the  case  may  be,  has  been  what 
could  reasonably  and  justly  have  been  expected  from  a  person  of  ordi- 
nary capacity  and  prudence  in  the  affairs  of  life.  More  than  this  is  not 
to  be  expected. 
1  have  cited  these  authorities  because,  in  the  absence  of  any  reference 
snmeprinripv  «p-  to  thc  qucstiou  of  dlligcnce  among  writers  on  international 
piicitoBoremmrni.  jaw,  it  sccms  to  fflc  that  tho  principle  that  prevails  as  to 
men's  conduct  in  the  affairs  of  life  may  by  analogy  be  well  applied  to 
the  discharge  of  its  duties  by  a  government.  Applying  this  standard, 
one  nation  has  a  right  to  expect  from  another,  in  the  fulfillment  of  its 


>  Story  on  Bailments.  $  14. 

^ZacharisB,  "Droit  civil  francais,"  edited  by  MM.  Mas8<5  and  Verg^>  vol.  iiijp.  400. 
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international  obligations,  the  amount  of  diligence  which  may  reasonably 
be  expected  from  a  well-regulated,  wise,  and  conscientious  government, 
according  to  its  institutions,  and  its  ordinary  mode  of  conducting  its 
affairs ;  but  it  has  no  right  to  expect  more.  The  assertion  of  the  obli- 
gation of  a  neutral  government,  as  stated  in  the  American  case,  that 
"  the  diligence  is  to  be  proportioned,"  not  only  to  "  the  magnitude  of 
the  subject,''  but  also  to  ''  the  dignity  aud  strength  of  the  power  which 
is  to  execute  it,"  as  though  there  could  be  one  measure  of  diligence  for  a 
powerful  state,  and  another  for  a  wenk  one — a  diligence  "which  shall 
prevent  its  soil  from  being  violated  "—which  "shall  deter  designing 
men,"  &c. — thus  making  the  neutral  government  answerable  for  the 
event — and  "  which  prompts  to  the  most  energetic  measures" — appears 
to  me  much  too  extensive,  and  altogether  inadmissible. 

The  diligence  required  of  a  government  to  prevent  infrac-    ^^^^^^^ j,,.  ^^^. 
tions  of  neutrality  may  relate  (1)  to  the  state  of  its  munici- 
pjil  law  ;  (2)  to  the  means  possessed  by  it  to  prevent  such  infractions ; 
(3)  to  the  diligence  to  be  used  in  the  application  of  such  means  to  the 
end  desired. 

As  to  the  law^  the  subject  may  be  divided  into  the  prohibitive  law,  or, 
as  it  is  termed  in  the  American  case,  the  punitive  law,  aud  uw. 

the  preventive  law — that  is,  the  law  whereby  the  government  is  armed 
with  the  power  and  means  of  prevention. 

As  regards  the  prohibitive  or  punitive  law,  no  difficulty  can  arise.  It 
is  plain  that,  to  satisfy  the  exigency  of  due  diligence,  and  to  escape  lia- 
bility, a  neutral  government  must  take  care,  not  only  that  its  municipal 
,  law  shall  prohibit  acts  contravening  neutrality,  but  that  the  law  shall 
be  upheld  by  the  sanction  of  adequate  punishment — that  is  to  say,  of 
such  as  may  reasonably  be  expected  to  deter  persons  from  offending 
against  it. 

As  regards  the  preventive  law,  doubtless  a  government  should  be 
armed  by  law  with  power  to  prevent  an  infraction  of  the    „„„.«!  d..po«io( 
law,  when  it  knows,  or  has  reasonable  ground  to  believe,  ^'^  ♦^""•'^"i^ 
that  such  infraction  is  about  to  take  place. 

But  when  we  come  to  the  question  of  the  means  which  by  law  should 
be  placed  at  the  disposal  of  the  government,  difficulties  of  a  very  for 
midable  character  immediately  present  themselves. 

The  more  despotic  and  unlimited  the  power  of  a  government,  the  more 
efficacious  will  be  the  means  at  its  command  for  preventing  acts  which 
it  is  desired  to  prevent. 

Is  this  a  reason,  in  a  country  where  absolute  aud  unlimited  power  is 
unknown,  where  every  power  is  exercised  in  subordination  to  the  law, 
and  where,  for  any  interference  by  the  government  with  the  righti^  of 
person  or  property,  redress  may  immediately  be  sought,  for  investing 
the  executive  with  an  absolute  aud  irresponsible  power,  at  variance  with 
the  whole  tenor  and  spirit  of  the  national  institutions,  in  order  to  pro- 
tect a  belligerent  from  the  possibility  of  injury  from  a  violation  of  neu- 
trality ? 

Again,  a  nation  has  a  system  of  procedure  which  is  in  harmony  with 
its  institutions,  and  with  which  it  is  satisfied.  According  to  that  system, 
persons  against  whom  the  law  is  to  be  put  in  force  cannot  be  subjected 
to  be  interrogated  in  order  to  establish  their  criminality.  Proof  must 
first  be  produced,  from  which,  while  it  remains  unanswered,  a  presump- 
tion of  guilt  arises,  before  they  can  be  called  upon  for  a  defense.  Be- 
cause a  different  system  might  be  more  efficacious  in  enabling  the  gov- 
ernment to  establish  a  case  for  confiscating  a  suspected  vessel,  for  the 
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protection  of  a  belligerent,  is  the  legislature  called  upon  to  change  the 
law  be<yau8e  other  nations  become  involved  in  war? 

Again,  the  government  of  a  country  has  been  carried  on  for  years  ac- 
cording to  an  established  system  of  official  routine.  This  system  may 
be  somewhat  complicated,  and  may  render  the  action  of  the  executive 
less  speedy  than  it  might  otherwise  be.  But  it  is  safe,  and  has  been 
found  to  work  sufficiently  well  in  carrying  on  the  affairs  of  the  nation 
at  home  and  abroad.  Because  a  more  rapid  and  a  more  direct  action  on 
the  point  to  be  reached  might  be  obtained  by  a  simplification  of  the 
official  machinery,  is  a  government  to  be  held  guilty  of  negligence,  be- 
cause, not  foreseeing  what  was  about  to  happen,  it  had  not  altered  its 
ministerial  arrangements  accordingly  f 

A  government,  in  all  matters  involving  legal  consideration,  is  in  the 
habit  of  consulting  and  acting  under  the  advice  of  lawyers  specially 
appointed  to  advise  it.  The  purpose  is  the  laudable  one  of  insuring  the 
perfect  legality  of  the  proceedings  of  the  government;  but  this  advan- 
tage necessarily  involves  some  loss  of  time,  during  which  the  action  of 
the  executive  is  for  the  moment  suspended.  Is  this  practice  inconsist- 
ent with  the  diligence  required  of  a  neutral  government !  Honestly 
intending  to  do  what  was  right,  is  it  to  be  held  responsible  because  a 
vessel  equipped  for  war  has  taken  advantage  of  such  a  delay,  though 
perhaps,  in  the  particular  instance,  accidentally  prolonged  ? 

I  can  only  answer  these  questions  in  the  negative.  I  do  so  on  the 
ground,  as  to  some  of  them,  that  they  are  things  which  no  government 
could  reasonably  be  asked  to  do ;  as  to  all,  that  they  were  not  such 
things  as  a  government  of  ordinary  prudence  and  sagacity,  carrying  oh 
its  affairs  in  the  usual  way  in  which  the  affairs  of  governments  are 
carried  on,  could  have  foreseen  the  necessity  of  providing  for. 

Passing  from  the  law,  and  the  means  which  the  law  should  place  at  the 

Action  of  toy«m  disposal  of  a  government,  to  enable  it  to  repress  intended 

areac  violatiotts  of  ueutraUty  on  the  part  of  its  subjects,  to  the 

action  of  the  government  in  the  use  of  such  means,  it  seems  to  me  that 

two  things  are  incumbent  on  a  government : 

1st.  That  it  shall  use  due  diligence  to  inform  itself,  by  the  use  of  the 
means  at  its  disposal,  whether  a  violation  of  the  law  is  about  to  be  com- 
mitted ;  and, 

2d.  That,  being  satisfied  of  the  fact,  it  shall  use  due  diligence  in  ap- 
plying its  means  and  power  of  prevention. 

These  conditions  honestly  and  bona  fide  satisfied,  no  government,  as 
it  seems  to  me,  can  be  held  liable  for  the  acts  of  its  subjects,  but  such 
acts  must  be  deemed  to  be  beyond  the  reach  of  any  control  which  it  can 
reasonably  be  expected  to  exercise. 

But  here  questions  of  great  importance,  and  of  equal  difficulty,  pre- 
sent themselves : 

(1.)  Is  a  government,  intending  faithfully  to  discharge  its  duty 
toward  another  government,  to  be  held  responsible  for  a  mere  error  of 
judgment?  As,  for  instance,  in  thinking  a  vessel  not  liable,  in  point 
of  law,  to  seizure,  when  in  fact  she  was  so ;  or  in  thinking  the  evidence 
in  a  particular  case  insufficient  when  it  was  sufficient. 

(2.)  Is  a  government  wanting  in  due  diligence  if  it  declines  to  seize  a 
vessel  at  the  instance  of  a  belligerent,  when  properly  satisfied  that, 
though  there  may  be  circumstances  of  a  suspicious  character,  the  only 
evidence  which  can  be  adduced  will  not  justify  the  seizure  before  the 
law,  and  that  the  vessel  will  therefore  be  released  f 

(3.)  Having  seized  a  vessel,  and  brought  the  matter  before  the  proper 
legal  authority,  is  a  government  to  be  held  responsible  because,  through 
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some  mistake  of  the  court,  either  of  law  or  fact,  there  has  been  a  mis- 
carriage of  justice  I 

(4.)  Is  it  to  be  answerable  for  accidental  delay,  through  which  an  op- 
portunity becomes  afforded  to  a  vessel  to  evade  the  eventual  decision  of 
the  government  to  seize  her  ? 

(5.)  Is  a  government  to  be  held  responsible  for  error  of  judgment  in 
its  subordinate  officers,  especially  when  these  officers  are  at  great  dis- 
tance, and  not  acting  under  its  immediate  control  !  Is  it,  under  such 
circumstances,  to  be  answerable  for  their  possible  negligence,  or  even 
for  their  misconduct? 

These  are  matters  of  infinite  importance  to  neutral  nations,  who  may 
be  drawn  within  the  vortex  of  wars  in  which  they  have  no  concern,  if 
they  are  not  only  to  be  harassed  and  troubled  by  the  demands  and  im- 
portunities of  jealous  and  angry  belligerents,  but  are,  in  addition,  to  be 
held  responsible — to  the  extent,  perhaps,  of  millions — ^for  errors  of 
Judgment,  accidental  delay,  judicial  mistake,  or  misconduct  of  sub- 
ordinate officers,  acting  not  only  without  their  sanction,  but  possibly 
in  direct  contravention  of  their  orders. 

We  are  not  informed  whether  the  two  governments  have,  in  compli- 
ance with  the  pledge  contained  in  the  treaty  of  Washington,  invited 
other  nations  to  adopt  its  rules ;  but  if  it  is  to  be  established  that  these 
rules  carry  with  them  a  liability  so  extensive,  I  should  very  much  doubt 
whether  such  an  invitation,  iif  made,  would  be  attended  with  much 
success. 

Any  decision  of  this  tribunal  founded  on  such  a  liability  would  have 
the  effect,  I  should  imagine,  of  making  maritime  nations  look  upon  bel- 
ligerent powers  with  very  considerable  dread. 

It  is  to  be  remembered  that  a  government  cannot  be  taken  to  guaran- 
tee the  event ;  in  other  words,  to  be  answerable  at  all  hazards  and  under 
all  circumstances  for  a  breach  of  neutrality  by  a  subject,  if  it  occurs.  In 
spite  of  the  law,  and  of  the  vigorous  administration  of  the  law,  offenses 
will  take  place,  and  neither  at  home  nor  abroad  can  rulers  be  held,  under 
all  circumstances  answerable  to  those  who  suffer  from  them.  All  that 
can  be  expected  of  the  government  of  a  country  is  thkt  it  shall  possess 
reasonable  means  to  prevent  offenses,  and  use  such  means  honestly  and 
diligently  for  the  benefit  of  those  who  are  entitled  to  its  protection. 
The  terms  of  the  treaty,  which  require  no  more  than  '^  due  diligence^'' 
exclude  all  notion  of  an  absolute  unconditional  responsibility.  This  is 
evidently  the  meaning  of  an  observation  of  the  British  counsel  at  the 
close  of  the  fifth  section  of  his  argument  on  "  due  diligence,''  which 
the  president  of  the  tribunal  appears  to  have  found  some  difficulty  in 
understanding. 

This  being  so,  I  have  some  difficulty  in  saying  that  a  government  act- 
ing in  good  faith,  and  desiring  honestly  to  fulfill  its  obliga- 
tions, can  be  held  liable  for  errors  of  judgment,  unless, 
indeed,  these  are  of  so  patent  a  character  .is  to  amount  to  crassa  neg- 
ligentia. 

Prolonged  and  unnecessary  delay  is,  in  the  very  nature  of  things,  in- 
compatible with  diligence.  But  delay,  within  reasonable 
limits,  honestly  intended  for  the  investigation  of  facts  or 
the  due  consideration  of  the  proper  course  to  be  pursued,  is  not  so.  De- 
lay arising  simply  from  accident  ought  not  to  be  imputed  as  negligence. 
Accident  can  never  be  made  the  ground  of  an  imputation  of  negligence, 
though  it  may  found  a  legal  claim  where  a  party  is  in  mora. 

As  regards  the  seizure  of  a  vessel  under  the  foreign-enlistment  act, 
with  a  knowledge  that  the  evidence  would  be  insufficient  to    »^r,-oCr^^iM. 
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justify  it,  I  hold  that  such  a  seizure,  whether  for  the  purpose  of  further- 
ing the  ends  of  a  belligerent,  or  because  some  suspicion  might  attach  to 
the  vessel,  would  have  been  unjustifiable  both  in  policy  and  principle. 
For  no  government  can  be  called  upon  to  institute  legal  proceedings 
under  such  circumstances.  Every  government  prosecution  which  ends 
in  failure,  is,  m  itself,  productive  of  mischief.  It  lessens  the  authority  of 
the  executive  by  making  it  appear  to  have  acted  harshly  and  unjustly, 
and  creates  sympathy,  perhaps  unmerited,  for  parties  against  whom  its 
efforts  have  been  directed,  and  who  have  escaped  from  its  pursuit  It 
impairs  the  authority  of  the  law  by  leading  to  the  belief  that  it  may  be 
infringed  with  impunity,  thereby  holding  out  encouragement  to  crime. 
A  government  would  be  acting  in  violation  of  the  spirit  of  the  constitu- 
tion, as  well  as  against  law  and  right,  if  it  seized  a  vessel,  the  property 
of  a  subject,  unless  it  believed  such  vessel  to  be  justly  and  legally  liable 
to  condemnation  on  legal  and  sufficient  proof.  Moreover,  such  a  pro- 
ceeding would  be  useless  as  well  as  arbitrary.  The  government  would 
be  unable  to  defer  indefinitely  the  decision  of  the  question,  but,  on  the 
contrary,  would  be  bound  to  submit  the  case  to  the  proper  tribunal  at 
the  earliest  practicable  moment.  In  the  case  supposed,  the  result  would 
necessarily  be  that  the  vessel  must  be  released  and  allowed  to  depart 
unmolested. 

It  must  be  borne  in  mind  that  the  British  government  possesses  no 
despotic  or  arbitrary  power.  It  could  neither  assume  nor  exercise  such 
a  power,  even  to  protect  a  belligerent  or  maintain  its  own  neutrality. 

As  regards  any  miscarriage  of  justice  in  matters  within  the  sphere  of 
.T...ur.ai  m.n«r.  thc  muuiclpal  law,  it  appears  to  me  utterly  out  of  the  ques- 
'^  tion  to  hold  that  a  government,  having  done  what  in  it  lay, 

as  by  seizing  a  vessel  and  bringing  it  properly  before  the  competent 
court,  can  be  held  liable  because,  through  some  mistake  or  accident, 
justice  may  have  been  defeated. 

A  breach  of  the  law  having  been  committed  in  the  equipping  or  arm- 
ing of  a  vessel  for  belligerent  purposes,  all  that  the  government  could 
do,  under  the  foreign-enlistment  act,  was  to  seize  the  delinquent  vessel, 
and  bring  it  into  a  proper  court  for  condemnation.  This  done,  and  the 
evidence  of  the  facts  in  such  a  case  having  been  submitted  by  tlie  public 
prosecutor  to  the  court,  the  functions  of  the  government  are  at  an  end. 
It  can  do  no  more.  The  rest  is  with  the  law.  In  England,  in  America, 
in  every  Avell-constituted  and  well-regulated  state,  the  executive  and 
judiciary  powers  are  separated  by  a  broad  and  impassable  barrier. 
There  is  no  authority  in  the  state,  however  high,  that  would  venture  to 
interfere  with  the  discharge  of  the  judicial  office.  It  would  be  consid- 
ered a  violation  of  the  most  sacred  principles,  and  an  outrage  on  all 
propriety,  to  seek  to  control,  or  even  to  influence,  directly  or  indirectly, 
the  decision  of  a  judge,  even  of  the  most  inferior  tribunal. 

This  being  so,  the  government  of  a  neutral  cannot  justly  or  reason- 
ably be  held  responsible  for  all  the  mischief  which  a  vessel,  equipped  in 
violation  of  its  law,  may  do  throughout  the  course  of,  possibly,  a  pro- 
tracted war  because  a  suit  which  it  has  properly  instituted  fails  through 
a  mistake  of  the  judge.  To  decide  in  the  affirmative  would  be  to  estab- 
lish a  rule  hitherto  unknown,  and  calculated  to  impose  on  neutral  states 
a  degree  of  responsibility  altogether  unprecedented  and  unheard  of. 

As  regards  liability  for  the  acts  or  omissions  of  subordinate  officers, 
Lmbiiity  for  .cu  it  sccms  to  mc  that,  while  a  government  may  properly  be 
•r  .ubord.nate,.  jj^|^j  respousiblc  for  what  is  done,  or  omitted  to  be  done,  by 
its  orders  or  under  its  own  immediate  control,  it  would  be  most  unreas- 
onable to  hold  it  answerable  for  the  acts  or  negligences  of  subordinates, 
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at  all  events,  unless  it  afterward  ratifies  and  adopts  what  these  may 
have  done. 

In  the  matter  of  civil  rights  individuals  may  be  liable  for  the  negli- 
gence of  those  to  whom  they  depute  the  conduct  of  their  affairs;  but, 
considering  the  complicated  machinery  of  political  government,  especi- 
ally when  distant  colonies  and  dependencies  are  concerned,  and  the 
consequent  necessity  of  employing  subordinate  officers,  it  would  be 
unreasonable  and  unjust  to  hold  that  the  negligence  of  a  subordinate, 
more  especially  from  mere  error  of  judgment,  as,  for  instance,  in  allowing 
a  vessel  to  take  too  much  coal,  was  a  want  of  "due  diligence"  on  the 
part  of  the  government,  for  which  it  can  justly  be  held  liable. 

The  following  passage  from  the  British  Counter-Case  sums  up  so  well 
the  different  sides  of  this  question,  that  I  do  not  hesitate  to  produce  it 
at  length : 

That  dae  diligeuce  requires  a  fjoverumont  to  use  all  the  means  in  its  power,  is  a  pro- 
poaition  true  in  cue  sense,  false  in  another;  true,  if  it  means  that  the  government  is 
bound  to  exert  honestly  and  with  reasonable  care  and  activity  the  means  at  its  dispo- 
sal ;  false,  impracticable,  and  absurd,  if  it  means  that  a  liability  arises  whenever  it  is 
possible  to  show  that  an  hour  has  been  lost  which  might  have  been  gained,  or  an  acci- 
dental delay  incurred  which  might,  by  the  utmost  foresight,  have  been  prevented ; 
that  an  expedient  which  might  nave  succeeded  has  not  oeen  tried ;  that  means  of 
obtaining  information  which  are  deemed  unworthy  or  improper  have  not  been  resorted 
to ;  or  tl^t  the  exertions  of  an  officer  or  servant  of  government  have  not  been  taxed 
to  the  utmost  limit  of  his  physical  capacity. 

Nor  can  we  fail  to  observe  that,  in  proportion  as  we  extend  the  duty  of  prevention 
incumbent  on  neutral  governments,  from  hostile  enterprises  which  are  open  and  fla- 
grant to  acts  of  a  more  doubtful  character  which  border  on  the  line  betwixt  the  lawful 
and  the  unlawful,  it  becomes  more  and  more  difficult  to  exact  from  the  neutri^  in  the 
performance  of  that  duty,  peculiar  and  extraordinary  vigilance  and  activity.  The 
duty  of  preventing  the  open  assembling  within  neutral  territory  of  an  armed  hostile 
expedition  against  a  neighboring  country  is  plain  and  obvious,  and  requires  only  a 
prompt  exercise  of  adequate  force.  But  it  is  otherwise  when  we  come  to  acts  of  a 
different  class,  the  criminality  of  which  depends  on  a  latent  intention;  such,  for  exam- 
ple, as  the  mere  procuring  for  belligerent  purposes  from  the'  yards  of  a  neutral  ship- 
builder,  whose  ordinary  business  it  is  to  build  ships  of  all  kinds  for  customers  of  all 
nations,  a  vessel  with  some  special  adaptation  for  war.  There  is  nothing  in  the  rela- 
tion of  a  neutral  to  a  belligerent  to  cast  on  the  former  the  duty  of  exercising  within 
his  own  territory  a  constant  and  minute  espionage  over  ordinary  transactions  of  com- 
merce for  the  protection  of  the  latter.  This  relation,  always  onerous  to  the  neutral,  is. 
at  the  same  time,  it  must  be  remembered,  purely  involuntary  on  his  part.  It  is  forcea 
on  him  by  the  quarrels  of  his  neighbors  in  which  he  has  no  concern,  or  by  their  inter- 
nal discords  when  those  discords  break  out  into  civil  war. ' 

While  I  readily  admit  that  the  measure  of  diligence  which  a  govern- 
ment applies  to  the  affairs  it  has  to  administer,  if  the  ordinary  course 
of  its  administration  is  negligent  and  imperfect,  is  not  necessarily  to  be 
taken — any  more  than  it  would  be  in  the  case  of  an  individual — as  the 
measure  of  diligence  which  it  is  to  apply  in  the  discharge  of  interna- 
tional obligations,  yet  credit  should  be  given  to  a  government  for  a 
l)roperly  diligent  discharge  of  public  duty. 

Furthermore,  if  a  given  law  and  a  particular  system  of  administra- 
tion have  been  found  by  practical  experience  sufficient  to  protect  the 
interests  of  the  government  in  the  important  matter  of  the  public  reve- 
nue, and  also  to  insure  the  observance  of  neutral  duties  on  the  occasion 
of  all  former  wars,  surely  it  is  highly  unreasonable  and  unjust  to  con- 
demn the  whole  system  as  defective,  and  the  government  as  negligent, 
for  not  having  amended  it  in  anticipation  of  future  events. 

It  must  not  be  forgotten  that,  since  the  passing  of  the  British  statute, 
wars  have  occurred  in  all  parts  of  the  world,  but  no  complaints  of  the 
violation  of  that  statute  have  occurred  till  American  citizens  had 
recourse  to  new  modes  of  defeating  or  evading  it. 
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Sach,  in  my  opiuion,  are  the  principles  by  which  we  should  be  guided 
in  deciding  whether  Great  Britain  has  or  has  not  failed  to  satisfy  the 
requirements  of  due  diligence.  I  proceed  to  apply  them  to  the  dififereot 
heads  of  complaint  preferred  by  the  United  States. 

One  main  head  of  complaint  on  their  part  is  that  the  municipal  law 
Munirip,!  law  of    of  Gfcat  Britaiu,  as  contained  in   the  foreign-enlistment 
Gr.r«t  Bnuiiu  j^^jj.^  ^j^g  insufficicut  to  cuablc  the  British  government  to 

enforce  the  observance  of  the  duties  of  neutrality  by  its  subjects.  We 
have  first  a  general  condemnation  of  English  acts  of  Parliament. 
"  English  acts,"  we  are  told,  ^'  are  so  overloaded  with  a  taass  of  phrases, 
alike  unprecise  and  confused,  with  so  much  of  tedious  superfluity  ot 
immaterial  circumstances,  as  if  they  were  specially  designed  to  give 
scope  to  bar  chicanery,  to  facilitate  the  escape  of  offenders,  and  to 
embarrass  and  confound  the  officers  of  the  gov^ernment  charged  with 
the  administration  of  law.  Such,  indeed,  has  been  the  ordinary  com- 
plexion of  the  legislation  of  Great  Britain,  and  this  style  of  complex 
verbosity  of  legislation  has  unhappily  been  transmitted  to  the  United 
States."  But  then  we  have  the  satisfaction  of  learning  that  *' there  it 
begins  to  encounter  steady  efforts  of  reformation,  which  are  conspicuous 
in  the  legislation  of  many  of  the  American  States.* 

Of  the  foreign-enlistment  act  we  are  told  that  *'  its  practical  ineffi- 
ciency was  glaringly  apparent  on  the  face  of  all  the  relative  diplomatic 
correspondence  between  Great  Britain  and  the  United  States.'' 

That  it  was  "  valueless,  except  as  occasion  should  arise  to  make  it 
serve  as  a  pretext  to  cover,  in  diplomatic  communication  with  other 
governments,  indifference,  unfriendly,  or  hostile  animus  on  the  part  of 
some  British  minister.'' 

British  ministers  are  represented  as  "  floundering  along  in  the  flat 
morass  of  the  meaningless  verbosity  and  confused  circumlocution  of  an 
act  of  Parliament."  They  are  represented  as  having  been  "  compelled 
to  drift  into  the  condition  of  foreign  war  rather  than  break  free  from 
the  entanglement  of  the  cobweb  meshes  of  that  act." 

It  strikes  me  that  those  who  address  us  in  this  strange  style  must 
suppose  us  to  be  ignorant  that  the  English  act  of  1819  was  framed  on 
the  model  of  the  American  act  of  1818 ;  that  it  is,  in  the  main,  identical 
in  language,  and  is,  in  one,  and  that  an  important  particular,  more 
stringent  than  its  predecessor. 

The  English  act,  in  the  part  of  it  with  which  we  are  concerned,  makes 
it  an  offense  to  "  equip,  furnish,  fit  out,  or  arm,  within  the 
j«r.nc«^«i«tment  United  Kiugdom  or  the  Queen's  dominions,  without  the 
royal  license  first  obtained,  any  ship  or  vessel,  with  the  in- 
tent, or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the  ser- 
vice of  any  foreign  prince,  state,  or  potentate,  or  of  any'foreign  colony, 
province,  or  part  of  any  province  or  people,  or  of  any  person  or  persons 
exercising  or  assuming  to  exercise  any  powers  of  government  in  or  over 
any  foreign  state,  colony,  province,  or  part  of  any  province  or  people, 
as  a  transport  or  storeship,  or  with  intent  to  cruise  or  commit  hostili- 
ties against  any  prince,  &c.,  &c.,  with  whom  the  Queen  is  not  at  war." 
To  attempt  to  equip,  &c.,  any  such  ship  or  vessel  with  a  like  intent,  or 
to  procure  it  to  be  done,  as  well  as  knowingly  to  aid  and  assist,  or  be 
concerned  in  so  doing,  is  equally  made  an  offense.  The  penalty  at- 
tached to  the  offense  is  fine  and  imprisonment,  or  either  of  them,  at  the 
discretion  of  the  court,  and  the  forfeiture  of  the  vessel,  with  all  its  ac- 
and  of  all  materials,  arms,  ammunition,  and  stores  which 
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may  be  foand  on  board,  on  tlie  vessel  being  prosecuted  and  condemned ; 
Bach  prosecution  and  condemnation  being  directed  to  be  had  ^*in  like 
manner,  and  in  snch  courts,  as  ships  and  vessels  may  be  prosecuted  and 
condemned  for  any  breach  of  the  laws  for  the  protection  of  the  revenues 
of  customs  and  excise,  or  of  the  laws  of  trade  and  navigation." 

So  much  for  the  prohibitive  or  punitive  part  of  the  law.  The  pre- 
ventive part  consists  in  a  provision  that  the  ship  or  vessel 
may  be  seized  by  any  officer  of  Her  Majesty's  customs  or  Prevemire  inw. 
excise,  or  any  officer  of  the  royal  navy,  who  is  by  law  em- 
powered to  make  seizures  for  any  forfeiture  incurred  under  the  revenue 
laws,  or  laws  relating  to  trade  or  navigation,  within  the  limits  of  their 
particular  jurisdictions. 

On  comparing  the  enactment  relating  to  the  fitting  out  of  ships  with 
the  corresponding  enactment  of  the  American  statute,  it 
will  be  found  that  the  English  act,  on  which  so  much  vitu-  Am^rTnl^t".  *'"■ 
perative  criticism  has  been  lavished,  is,  in  fact,  as  regards 
the  equipment  of  vessels,  more  comprehensive  and  effective  than  the 
former.  For,  while  the  English  statute  makes  it  an  offense  to  equip  or 
arm,  in  the  disjunctive,  by  the  American  statute  the  offense  consists  in 
fitting  out  and  arming,  in  the  conjunctive,  thus  bringing  the  vessel  a 
stage  further  on  toward  belligerent  completion  before  the  law  can  in- 
teri)ose. 

It  is  true  that  the  judges  in  the  court  of  exchequer  having  been 
divided  in  opinion,  in  the  case  of  the  Alexandra,  as  to  whether  the  arm- 
ing of  a  vessel  was  not  necessary  before  the  intent  that  she  should  be 
employed  for  belligerent  purposes  could  be  inferred,  the  result  in  that 
case  was  that  the  more  comprehensive  enactment  of  the  English  statute 
failed  in  its  effect.  But  when  it  is  said,  in  somewhat  strong  language, 
that  the  effect  of  the  decision  in  the  Alexandra  case  was  to  "  emascu- 
late "  the  English  statute,  it  must  be  observed  that,  if  such  was  the  case, 
the  effect  was  only  to  reduce  the  English  act  to  the  condition  in  which 
the  American  statute  had  been  from  its  birth.  I  think  it  unnecessary, 
on  the  present  occasion,  to  express  any  opinion  on  the  question  on 
which  the  judges  of  the  court  of  exchequer  were  divided.  I  will  only, 
in  passing,  repeat  my  conviction  that  neither  the  American  nor  the 
English  statutes  were  ever  intended  to  interfere  with  the  execution  of 
orders  from  belligerents  by  American  or  British  shipbuilders,  but  sim- 
ply to  prevent  the  ports  of  the  respective  countries  from  being  used  for 
fitting  ou^  privateers,  or  being  made  the  base  of  hostile  expeditions. 
But  the  distinction  between  equipping  and  arming,  and  equipping  with- 
out arming,  is  immaterial  for  the  present  purpose ;  for,  in  point  of  fact, 
that  distinction  never  created  any  difficulty  in  the  action  of  the  British 
government.  In  the  cases  both  of  the  Florida  and  the  Alabama,  the 
only  question  on  which  the  action  of  the  government  was  arrested  was 
as  to  the  sufficiency  of  the  evidence  of  the  vessel  being  intended  for  the 
service  of  a  belligerent. 

But  it  is  with  reference  to  the  preventive  powers  conferred  on  the 
Executive  by  these  acts  that  the  case  and  argument  of  PreTmtiTepower, 
the  United  States  principally  assail  the  British  statute,  ^^^i'i*""*^ ''"**'' 
and  triumphantly  assert  the  superiority  of  the  American 
act )  maintaining  that,  while  the  British  act  depends  on  the  sanction 
of  penalties,  the  American  act  places  power  in  the  hands  of  the  Execu- 
tive which  effectually  secures  it  against  infraction  of  the  law. 

Acquainted  with  the  two  acts,  I  read,  I  must  say,  with  much  surprisa, 
the  following  passage  in  the  argument  of  the  United  States :  ^  , 

The  great  difference  between  the  two  consists  in  the  cardinal  fact  that  tlrie  ^Q^M^m 
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of  the  British  act  are  merely  punitive^  and  to  be  carried  into  effect  only  by  judicial  in- 
Btrumentality ;  whereas  the  American  act  is  preveDtive,  calls  for  executive  action,  and 
places  in  the  hands  of  the  President  of  the  United  States  the  entire  military  and  naval 
force  of  the  Government,  to  be  employed  by  him  in  his  discretion  for  the  prevention 
of  foreign  equipments  and  foreign  enlistments  in  the  United  States.^ 

This  appears  to  me  a  thoroughly  inaccorate  representation  of  the 
effect  of  the  American  act,  which,  as  I  understand  it,  confers  no  dis- 
cretionary power  on  the  President  beyond  that  of  employing  the  mili- 
tary or  naval  forces  of  the  republic  to  support  the  law,  if  necessary. 
Referring  to  the  different  violations  of  neutrality  made  offenses  by  the 
act,  the  8th  section  provides  that — 

In  every  case  in  which  a  vessel  shall  be  fitted  out  and  armed,  or  attempted  to  be 
fitted  out  and  armed,  or  in  which  the  force  of  any  vessel  of  war,  cruiser,  or  other  armed 
vessel  shall  be  increased  or  augmented,  or  in  which  an^  military  expedition  or  enter- 
prise shall  be  begun  or  sot  on  foot,  contrary  to  the  provisions  and  prohibitions  of  this 
act ;  and  in  every  case  of  the  capture  of  a  ship  or  vessel  within  the  jurisdiction  or  pro- 
tection of  the  United  States  as  before  defined;  and  in  every  case  in  which  any  process 
issuing  out  of  any  court  of  the  United  States  shall  be  disobeyed  or  resisted  by  any  per- 
son or  persons  having  the  custody  of  any  vessel  of  war,  cmiser,  or  other  armed  vessel 
of  an^  foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  or  of  anv  subjects 
or  citizens  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  it  shall 
be  lawful  for  the  President  of  the  United  States,  or  such  other  person  as  he  shaU  have 
empowered  for  that  purpose,  to  employ  such  part  of  the  land  or  naval  forces  of  the 
United  States,  or  of  the  militia  thereof,  for  the  purpose  of  taking  possession  of  and 
detaining  any  such  ship  or  vessel,  with  her  prize  or  prizes,  if  any,  in  order  to  the  exe- 
cution of  the  prohibitions  and  penalties  of  this  act,  and  to  the  restoring  the  prize  or 
prizes  in  the  cases  in  which  restoration  shall  have  been  adjudged,  and  also  for  the 
purpose  of  preventing  the  carrying  on  any  such  expedition  or  enterprise  from  the  terri- 
tories or  jurisdiction  of  the  United  States  against  the  territories  or  dominions  of  any 
foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  with  whom  the  United 
States  are  at  peace. 

To  any  one  who  reads  this  section  with  any  degree  of  attention,  its 
meaning,  I  think,  must  be  clear.  No  arbitrary  power  is  given  to  the 
President,  nor  any  power  of  seizing  a  vessel  at  all,  except  '*  in  order  to 
the  execution  of  the  prohU^itiom  and  penalties  of  the  actP  No  discretion- 
ary power  whatever  is  given  him  except  that  of  using  force,  where  force 
is  required,  for  overcoming  resistance. 

The  enactment  was  contained  in  the  original  act  of  1794,  which  was 
passed  shortly  after  the  French  minister.  Genet,  had  set  the  Govern- 
ment at  defiance,  and  threatened  to  resist  by  force  any  attempt  to  detain 
a  privateer  illegally  armed  in  the  port  of  Philadelphia,  and  after  the 
French  vice-consul  at  Boston  had  actually  rescued  by  force  a  suspected 
vessel  which  had  been  seized  by  the  United  States  authorities. 

The  section  was  obviously  directed  against  the  repetition  of  such  an 
occurrence,  and  was  necessary  to  enable  the  President  to  use  the  forces 
of  the  state  on  a  sudden  emergency  without  having  recourse  to  the 
Senat43.  The  section  gives  the  President  no  power  which  he  would 
not  have  had  without  it,  except  where  recourse  to  actual  force  is 
necessary.  It  is  an  entire  misrepresentation  to  say  that  he  has  a 
discretionary  power  to  seize  and  detain  a  vessel  without  bringing  her 
before  the  proper  court  for  adjudication.  His  power  is  to  employ 
the  state  force,  if  necessary,  among  other  things,  to  seize  a  vessel, 
"  in  order  to  the  execution  of  the  prohibitions  and  penalties  of  the  act,'^ 
which  implies  that  the  vessel  must  be  submitted,  in  the  usual  course,  to 
the  proper  legal  process  to  decide  on  her  condemnation  or  release. 
Often  as  the  action  of  the  Government  was  invoked  by  the  governments 
of  Spain  and  Portugal,  during  their  colonial  wars,  to  prevent  the  arm- 
ing of  vessels  in  the  ports  of  the  United  States,  frequent  as  have  been 
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the  raids  and  hostile  expeditions  from  American  territory  since,  no  in- 
stance has  been  addaced  of  the  exercise  of  this  alleged  discretionary, 
power  by  a  President  of  seizing  a  vessel  and  keeping  her,  without  pat- 
ting the  matter  into  due  course  of  law,  and  I  feel  tolerably  contideut 
that  no  such  instance  has  ever  occurred. 

Instances  may  have  occurred,  as  in  the  case  of  the  Spanish  gun-boats 
building  at  New  York  in  1869,  in  which  it  was  considered  necessary  to 
provide  for  the  use  of  force  to  arrest  ships  believed  to  be  about  to  go 
forth  on  military  expeditions ;  but  such  seizures  have  been  followed  by 
the  ordinary  course  of  legal  proceilure  and  inquiry,  or  the  intended  ex- 
pedition having  been  prevented  or  else  abandoned,  the  vessel  has  been 
restored  without  any  further  proceeding.  Instances  have  no  doubt 
occurred  in  which  vessels  have  been  seized  by  order  of  the  President, 
as  head  of  the  executive,  as  vessels  might  be  seized  by  order  of  Her 
Majesty's  government ;  but  this  was  only  that  the  statute  might  be  put 
in  force.  In  like  manner  vessels  may  have  been  seized  under  the  ordi- 
nary civil  authority,  and  it  being  found  that  there  was  no  sufficient  case 
against  them,  may  have  been  set  free.  But  no  instance,  I  believe,  has 
occurred,  except  where  force  wa«  actually  necessary,  of  the  seizure  of  a 
vessel  by  a  President,  in  the  mere  exercise  of  executive  power,  sus- 
pending the  ordinary  action  of  the  law.  No  example  of  such  a  proceed- 
ing has  been,  or,  I  believe,  can  be,  adduced,  with  the  single  exception  of 
the  case  of  Gelston  vs.  Hoy  t,  to  which  I  am  about  to  refer,  in  which  the 
experiment  to  exercise  such  a  power  was  tried  and  failed. 

By  the  decision  of  the  Supreme  Court  of  the  United  States,  in  the 
last-mentioned  case,  which  is  reported  in  the  4th  volume  of  Curtis's 
Reports,  page  228,  the  view  I  have  taken  of  the  effect  of  the  American 
act  is  conclusively  borne  out.  An  action  having  been  brought  by  a 
shipowner  against  a  civil  officer  for  the  seizure  and  detention  of  a  ship, 
the  defendant  pleaded  the  order  of  the  President,  but  the  plea  was  held 
bad.    In  giving  judgment,  Mr.  Justice  Story  says : 

The  argument  is  that,  as  the  President  has  anthorityf  by  the  act,  to  employ  the  naval 
and  military  forces  of  the  United  States  for  this  purpose,  d  fortiori  h«  might  do  it  by 
the  employment  of  civil  force.  But,  upon  the  most  deliberate  consideration,  we  are  of 
a  different  opinion.  The  power  thus  intrusted  to  the  President  is  of  a  very  high  and 
delicate  nature,  and  manifestly  intended  to  bo  exercised  only  when,  by  the  ordinary 
process  or  exercise  of  civil  authority,  thi3  purposes  of  the  law  cannot  bo  eff^ectiiated. 
it  is  to  be  exerted  on  extraordinary  occasions,  and  subject  to  that  high  responsibility 
which  all  executive  acts  necessarily  involve.  Whenever  it  is  exerted,  all  persons  who 
act  in  obedience  to  the  executive  instructions  in  cases  within  the  act  are  completely 
justified  in  taking  possession  of  and  detaining  the  offending  vessel,  and  are  not  respon- 
sible in  damages  for  any  injury  which  the  party  may  suffer  by  reason  of  such  pioceed- 
ing.  Surely,  it  never-  could  have  been  the  intention  of  Congress  that  such  a  power 
should  be  allowed  as  a  shield  to  the  seizing  oflScer  in  cases  where  that  seizure  might  be 
made  by  the  ordinary  civil  means.  One  of  the  cases  put  in  the  section  is,  where  any 
process  of  the  courts  of  the  United  States  is  disobeyed  and  resisted ;  and  this  case 
abundantly  show  that  the  authority  of  the  President  was  not  intended  to  be  called 
into  exercise,  unless  where  military  and  naval  forces  were  necessary  to  insure  the  exe- 
cution of  the  laws.  In  terms,  the  section  is  confined  to  the  employment  of  naval  and 
military  forces  ;  and  there  is  neither  public  policy  nor  principle  to  justify  an  extension 
of  the  prerogative  beyond  the  terms  in  whicn  it  is  given.  Congress  might  be  perfectly 
willing  to  intrust  the  President  with  the  power  to  take  and  oetain,  whenever,  in  his 
opinion,  the  case  was  so  flagrant  that  military  or  naval  force  were  necessary  to  enforce 
the  laws,  and  yet  with  great  i>ropriety  deny  it  where,  from  the  circumstances  of  the 
case,  the  civil  oflBcers  of  the  Government  might,  upon  their  private  responsibility, 
-without  any  danger  to  the  public  peace,  completely  execute  them.  It  is  certainly  against 
the  general  theory  of  oar  institutions  to  create  great  discretionary  powers  by  implica- 
tion ;  and  in  the  present  instance  we  see  nothing  to  justify  it. 

I  cannot  help  expressing  my  surprise  that,  with  this  decision  before 
them,  American  lawyers  should  have  submitted  so  incorrect  a  statement 
to.  this  tribunal.    If,  indeed,  what  is  meant  is  that  the  power  of  the^ 
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President  to  use  the  forces  of  the  State  to  prevent  forcible  violations  of 
neutrality  gives  any  superior  efficacy  to  the  American  system,  the  an- 
swer is  that  which  has  been  given  by  Sir  B.  Palmer  in  his  most  able 
argument,  namely,  that  in  all  cases  similar  to  those  referred  to  in  the 
American  act,  the  sovereign  of  Great  Britain  possesses  full  power  to 
use  force,  civil  or  military,  such  as  the  case  may  call  for. 

The  first  American  neutrality  act  of  1794  was  silent  as  to  the  author- 
ity by  whom  vessels  infringing  the  law  should  be  seized,  proceedings 
being  apparently  left  to  be  taken  by  any  person  choosing  to  become  an 
informer,  to  whom  half  the  penalty  and  half  the  forfeited  property  is  to 
go.  From  the  case  of  Gelston  vs.  Hoyt,  just  cited,  it  however  appears 
that  at  the  time  that  cause  was  decided,  in  all  cases  of  the  forfeiture  of 
vessels  the  duty  of  seizure  devolved  on  the  officers  of  customs.  In  this 
respect,  therefore,  the  practice  of  the  two  countries  would  be  the  same. 

Loud  complaints  having  been  made,  by  the  representatives  of  Spain 
and  Portugal,  of  the  number  of  privateers  fitted  out  and  manned,  from 
ports  of  the  Union,  by  American  citizens,  and  preying  on  the  commerce 
of  the  two  countries,  under  commissions  from  the  revolted  colonies,  a 
new  statute  was  passed  in  1818,  which,  in  addition  to  the  enactments  of 
the  act  of  1794,  which  otherwise  remained  the  same,  contained  two  new 
provisions. 

Section  10  provided  that : — 

The  owners  or  consignees  of  every  armed  sbip  or  vessel  sailing  ont  of  the  ports  of  the 
United  States,  belonging  wholly  or  in  part  to  citizens  thereof,  shall  enter  into  bond  to 
the  United  States,  with  sufficient  sureties,  prior  to  clearing  out  the  s^me,  in  double  the 
amount  of  the  viJue  of  the  vessel  and  cargo  on  board,  including  her  armament,  that 
the  said  ship  or  vessel  shall  not  be  employed  by  such  owners  to  cruise  or  commit  hos- 
tilities against  the  subjects,  citizens,  or  property  of  any  foreign  prince  or  state,  or  of 
any  colony,  district,  or  people,  with  whom  the  United  States  are  at  peace. 

By  section  11  special  power  was  given  to  collectors  of  customs — 

To  detain  any  vessel  manifestly  built  for  warlike  purposes,  and  abont  to  depart 
the  United  States,  of  which  the  cargo  shall  principally  consist  or  arms  and  munitions 
of  war,  when  the  number  of  men  shipped  on  board,  or  other  circumstances,  shall 
render  it  probable  that  such  vessel  is  intended  to  be  employed  by  the  owner  or  owners 
to  cruise  or  commit  hostilities  upon  the  subjects,  citizens,  or  property  of  any  foreign 
state,  or  of  any  colony,  district,  or  people  with  whom  the  United  States  are  at  peace,  un- 
til the  decision  of  the  President  be  baa  thereon,  or  until  the  owner  or  owners  shall  give 
such  bond  and  security  as  is  required  of  the  owners  of  armed  ships  by  the  preceding 
section  af  this  act. 

But  the  power  thus  given  would  evidently  not  apply  to  the  case  we 
have  here  to  deal  with,  of  vessels  leaving  equipped,  but  without  an 
armament,  and  having  no  arms  or  munitions  of  war  on  board. 

In  like  manner  the  bonding  clause  just  quoted  (section  10)  applies 
only  to  armed  ships,  and  therefore  would  equally  have  been  unavailable. 
Besides  which,  it  applies  only  to  ships  belonging  in  whole  or  in  part  t<) 
American  citizens,  and  would  therefore  obviously  have  no  application 
to  a  ship  sold  to  a  foreign  government. 

But  though  it  is  an  entire  mistake  to  say  that  the  American  act  of 
1818  was  in  any  respect  superior  to  the  British. act  of  the  ensuing  year, 
it  is  true  that,  since  the  time  the  American  act  was  passed,  the  working 
of  the  legal  administration  in  the  United  States  has  become,  for  the 
purpose  of  proceeding  against  a  suspected  vessel,  in  one  respect  better 
than  that  of  Great  Britain.  It  api>ears  that  in  each  district  of  the 
United  States  there  is  a  resident  legal  officer  of  the  Federal  Govern- 
ment, called  the  district  attorney,  to  whom,  if  the  action  of  the  Gov- 
ernment is  invoked,  a  question  of  this  kind  is  referred,  and  whose  duty 
it  is  to  ascertain  the  fact«,  collect  the  evidence,  and  report  to  the  Gov- 
ernment. Such  an  officer  is,  no  doubt,  better  adapted  to  such  a  purpose 
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than  a  collector  of  cnstoms.  But  can  it  be  said  to  have  been  the  duty 
of  the  British  p^overnraent,  not  having  similar  district  officers,  to  appoint 
such,  at  the  different  shipbuilding  ports,  with  a  view  the  better  to 
l)rot«ct  belligerents  against  ships  being  equipped  or  armed  against 
them? 

Another  advantage  of  the  American  system  is,  that  the  duty  of  adju- 
dicating in  such  a  case  devolves  on  a  judge  in  the  court  of  admiralty 
instead  of  on  a  jury,  who  are  sometimes  apt  to  be  swayed  in  favor  of 
their  own  countrymen  when  sued  at  the  instance  of  foreigners.  But 
this  relates  to  the  condemnation  of  vessels,  not  to  their  seizure.  And 
with  the  exception  of  the  Florida  and  Alabama,  every  vessel  the 
seizure  of  which  could  be  asked  for,  as  instanced  in  the  cases  of  the 
Alexandra,  the  Pampero,  and  the  irou-clad  rams  at  Birkenhead  was 
seized  and  prevented  from  doing  any  harm  to  the  commerce  of  the 
United  States.  The  Alexandra,  it  is  true,  was  released  after  trial  in 
England,  but  she  was  seized  again  at  Nass^iu,  and  not  liberated  till  after 
the  close  of  the  war.  Practically  speaking,  therefore,  in  the  later 
cases,  everything  was  accomplished  which  could  have  resulted  from 
the  most  perfect  machinery  that  could  have  been  devised  for  such  a  pur- 
pose. 

Great  stress  is  laid  in  the  pleadings  of  the  United  States  on  the 
British  act  of  1870.  passed  on  the  report  of  the  neutrality 
commissioners.  The  act  is  held  up  as  the  standard  of  .»^**»^»«»<»'»«^*>^ 
neutral  duty  and  of  the  requirements  necessary  to  give  effect  to  it.  iNo 
doubt  that  act  introduced  very  material  changes,  and  did  much  to 
strengthen  the  hands  of  the  executive.  It  made  it  an  offense  to  build^ 
or  agree  to  build,  or  procure  to  be  built,  as  well  as  to  equip  or  arm.  It 
did  away  with  all  question  as  to  intent,  by  making  it  sufficient  if  the 
\mrty  doing  any  of  these  things  knows,  or  even  has  reasonable  cause 
to  believe,  that  the  vessel  will  be  employed  in  the  service  of  a  belliger- 
ent. To  dispatch  a  vessel  with  such  intent,  knowledge,  or  reasonable 
^  cause  of  belief,  is  added  to  the  category  of  offenses.  Still  more  re- 
markable is  the  new  proceeding  intrcKinced,  in  addition  to  the  former 
process,  for  the  condemnation  of  the  vessel,  for  the  purpose  of  testing 
the  character  of  a  suspected  ship.  If  the  secretary  of  state,  or  chief 
executive  authority  in  any  place,  is  satisfied  that  there  is  reasonable 
and  probable  cause  for  believing  that  a  ship  within  Her  Majesty's  do- 
minions has  been,  or  is  being,  built,  commissioned,  or  equipped,  contrary 
to  the  act,  and  is  about  to  be  taken  beyond  the  limits  of  such  dominions, 
he  may  issue  his  warrant  to  any  officer  of  the  cnstoms,  or  public  officer, 
or  commissioned  officer  of  the  army  or  navy,  who  is  thereupon  to  seize, 
search,  and  detain  the  ship.  The  owner,  may  apply,  indeed,  to  the  court 
of  admiralty  for  the  restoration  of  the  vessel ;  but  it  is  incumbent  upon 
him,  in  order  to  obtain  it,  to  establish  that  the  act  has  not  been  contra- 
vened. So  that  the  order  of  procedure  is  reversed.  Instead  of  it  being 
necessary  for  the  prosecutor  to  establish  at  all  events  a  prima-facie 
case  of  guilt,  the  owner  has,  in  the  first  instance,  to  establish  innocence — 
a  proceeding  alien  altc^ether  to  English  jurisprudence. 

]No  doubt  these  are  great  changes — possibly  improvements.  But  is  it 
just  to  say  that  the  preexisting  law  was  so  essentially  defective  as  that 
the  British  nation  can  be  held  liable  by  reason  of  its  imperfections  T 
Law,  like  all  other  human  institations,,  is  in  aeonstant  state  of  progress 
and  change.  New  events,  now  conjunctures,  new  combinations  of  cir- 
cumstances, the  lessons  of  experience,  from  time  to  time  point  out  to 
the  lawgiver  the  necessity  of  altering  the  work  of  the  past  to  adapt  it 
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to  the  requirements  of  the  present.  Is  every  amendment  of  the  law  to 
carry  with  it  the  condemnation  of  the  legislation  which  preceded  it? 

At  all  events,  it  does  not  lie  in  the  mouths  of  Americans  to  say  so  in 
the  present  instance.  I  have  just  passed  their  own  law  in  review. 
According  to  it,  it  is  not  an  offense  to  build  or  equip  a  vessel  unless  it  be 
also  armed;  knowledge,  or  reasonable  ground  of  belief,  is  not,  as  under 
the  act  of  1870,  sufficient;  the  intent  must  be  proved.  The  inter- 
mediate process  given  by  the  latter  act,  and  by  which  the  burden  of 
proving  the  Innocent  character  of  the  ship,  in  the  first  instance,  is  cast 
on  the  owner,  is  unknown. 

For  all  practical  purposes,  the  neutrality  laws  of  the  United  States 
and  of  Great  Britain,  prior  to  the  late  war,  were  substantially  the  same. 
With  this  model  act  now  for  two  years  before  them,  the  United  States 
have  done  nothing  to  bring  their  law  up  to  the  standard  of  it.  How 
can  they  now,  with  any  pretense  of  justice,  ask  that  Great  Britain  shall 
be  tried  by  the  test  of  a  law  which  is  as  much  in  advance  of  their  own 
present  law  as  it  is  of  the  past  law  of  Great  Britain  f 

When,  notwithstanding  this,  one  reads  in  the  United  States  arguoient 
that  "  the  British  government  has  stood  obstinately  on  confessedly  de- 
fective legislation  of  neutrality  f  that  '*  it  is  not  yet  emancipated  from 
the  national  prejudices  which  obstructed  Mr.  Canning;"  that  it  *' still 
lags  behind  the  United  States  in  appreciation  of  the  true  prineples  of 
public  law,  which  lie  at  the  foundation  of  the  relations  of  independent 
sovereign  stat-es,"  it  is  difficult  to  express  the  feeling  which  arises  con- 
sistently with  the  seriousness  which  belongs  to  the  present  occasion. 

It  is  true  that  it  is  not  the  law  of  the  United  States,  but  that  of  Great 
Britain,  that  is  now  on  its  trial.  It  may  not  be  enough  to  say  that  if 
Great  Britain  is  black  America  is  no  whiter.  It  may  not  be  enough  to 
say,  as  Great  Britain  might  do  in  so  many  instances,  "  Si  m  me  iniquus 
€8  judexj  eodem  ego  te  crimine  condemnaboP  Yet  a  comparison  of  the 
respective  laws  of  the  two  countries  is  by  no  means  superfluous.  For  a  re- 
mark is  here  to  be  made,  which  applies  also  to  many  other  parts  of  the 
present  controversy,  namely,  that  the  Government  of  the  United  States 
can  have  no  right  to  require  more  of  that  of  Great  Britain  than  it  could 
itself  have  rendered  had  the  position  of  the  two  countries  been  re- 
versed, and  Great  Britain  had  been  the  belligerent  and  the  United 
States  the  neutral  power.  For,  in  the  absence  of  convention,  equality 
and  reciprocity  lie  at  the  very  root  of  international  obligations,  and  no 
nation  has  a  right  to  demand  of  another  more  than  under  the  like  cir- 
cumstances it  would  have  been  able  itself  to  render. 

The  statement  I  have  quoted  above  from  the  United  States  argument, 
that  "  the  British  government  has  stood  obstinately  on  con- 
flm.^.£m'"of  ^Ve  fessedly  defective  legislation  of  neutrality,"  refers,  I  pre- 
«T3uring"Kr»"l  sume,  to  the  communications  which  passed  during  the  war 
^"'  between  the  government  of  Great  Britain  and  that  of  the 

United  States  on  the  subject  of  an  amendment  of  the  British  foreign- 
enlistment  act.  With  respect  to  these  communications,  the  facts, 
shortly  stated,  are  as  follows:  In  18C1,  and  again  18(>3^'04,  Mr.  in 
Adams  suggested  (in  the  first  instance,  with  a  view  to  check  the  British 
colonial  traSe  in  articles  contraband  of  war)  that  it  might  be  of  advan- 
tage if  the  British  legislature  would  pass  an  act  similar  to  the  tem- 
porary act  passed  by  the  United  States  in  1838,  which  had  reference 
only  to  expeditions  or  exports  of  arms  (not  carried  by  sea)  between 
the  United  States  and  any  foreign  territory  conterminous  with  the 
United  States.  The  precedent  of  this  legislation  was  actually  followed 
by  Canada  in  1864,  when  events  made  it  requisite.    No  other  request 
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for  an  alteration  of  this  British  law  was  at  any  time  made  on  the  part 
of  the  United  States. 

On  the  19th  of  December,  1862,  Earl  Russell  wrote  thus  to  Mr. 
Adams: 

I  have  the  honor  to  inform  yon  that  Her  Majesty's  government,  after  consultation 
with  the  law-officers  of  the  Crown,  are  of  opinion  that  certain  amendments  might  be 
introduced  into  the  foreign-enlistment  act,  which,  if  sanctioned  by  Parliament,  would 
have  the  effect  of  giving  greater  power  to  the  executive  to  prevent  the  construction, 
in  British  ports,  ofships  destiued  for  the  use  of  belligerents.  But  Her  Majesty's  gov- 
ernment consider  that,  before  submitting  any  proposals  of  that  sort  to  Parliament,  it 
would  be  desirable  that  they  should  previously  communicate  with  the  Government  of 
the  United  States,  and  ascertain  whether  that  Grovemment  is  willing  to  make  similar 
alterations  in  its  own  foreign-enlistment  act,  and  that  the  amendments,  like  the  original 
statute,  should,  as  it  were,  proceed  pari  pa88u  in  both  countries. 

I  shah  accordingly  be  ready  to  confer  at  any  time  with  you,  and  to  listen  to  any  sug- 
gestions which  yon  may  have  to  make  by  which  the  British  foreign-enlistment  act  and 
the  corresponding  statute  of  the  United  States  may  be  made  more  efficient  for  their 
purpose.' 

In  reply  to  this  overture,  (which  was  received  with  equal  courtesy  and 
caution  by  the  Government  of  the  United  States,)  Mr.  Adams  was 
instructed  not  to  make  any  suggestions  whatever,  but  to  state  (accord- 
ing to  Earl  Russell's  report  of  the  conversation)  "  that  his  Government 
were  ready  to  listen  to  any  propositions  Her  Majesty's  government  had 
to  make,  but  they  did  not  see  how  their  own  law  on  this  subject  could 
be  improved,"  or  (according  to  Mr.  Adams's  own  report)  that  the  Gov- 
ernment of  the  United  States  considered  their  own  law  as  "  of  very 
sufficient  vigor."*  Earl  Russell  thereupon  said  that  the  cabinet,  under 
the  advice  of  the  lord  chancellor,  (Lord  Westbury,)  had  come  to  the 
same  conclusion  with  I'eference  to  the  law  of  Great  Britain,  "  so  that 
no  further  proceedings  need  be  taken  at  present  on  the  subject."  Earl 
Russell's  overture  was  not  founded  on  any  opinion  of  the  insufficiency 
of  the  British  law  for  the  performance  of  the  international  obligations 
of  Great  Britain,  but  simply  on  the  advice  of  the  law-officers  that  cer- 
tain amendments  might  be  possible  which  would  increase  the  power  of 
the  executive  government  to  deal  with  cases  within  the  scope  of  that 
law.  There  could  be  no  possibility,  however,  of  carrying  such  amend- 
ments through  Parliament  unless  similar  amendments  had  been  simul- 
taneously made  in  the  law  of  the  United  States,  and  the  reply  of  the 
United  States,  throwing  upon  Great  Britain  the  whole  responsibility  of 
making  propositions  in  the  matter,  gave  no  assurance  that  those  propo- 
sitions, if  madp,  would  lead  to  any  useful  result.  If  anything  had  been 
needed  to  confirm  this  impression,  it  would  be  found  in  Mr.  Seward's 
answer,  when  informed  of  what  had  passed.  Writing  to  Mr.  Adams  on 
the  2d  of  March,  1863,  he  says: 

It  remains  for  this  Governiuent  only  to  say  that  it  will  be  your  duty  to  urge  upon 
Her  Majesty's  government  the  desire  and  expectation  of  the  President,  that  hencetbr- 
"ward  Her  M^esty's  government  will  take  the  necessary  measures  to  enforce  the  execu- 
tion of  the  law  as  fatikfully  as  this  Government  has  executed  the  corresponding  statutes  oj 
the  United  States,  ^ 

Not  content  with  instituting  a  comparison  between  the  neutrality  law 
of  Great  Britain  and  that  of  the  United  States,  the  American  compxri^on  wnb 
case  has  gone  on  to  compare  both  with  the  municipal  law  fo"^°  >«'*•• 
of  other  states;  which  comparison  it  seeks,  by  some  strange  manipula- 
tion, to  turn  in  favor  of  the  United  States,  though,  as  we  have  seen,  the 
laws  of  the  two  countries  were,  at  the  time  in  question,  substantially 
the  same. 

*  United  States  Appendix,  vol.  ii,  p.  92. 

«  British  Appendix,  vol.  vi,  No.  1,  p.  48;  United  States  Documents,  vol.  i,  p.  668. 

3 United  States  Docnnieuts,  vol.  i,  p.  669.  C^OOCjIp 
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Having  gone  carefully  tbrongh  the  laws  of  the  leading  maritime 
nations,  I  find  none  in  which  the  equipping  or  arming  of  vessels  for  the 
use  of  a  belligerent  was,  prior  to  the  breaking  out  of  the  American  civil 
war,  prohibited,  except  under  circumstances  which  would  make  it  a 
violation  of  neutrality  according  to  international  law.  After  the  break- 
ing out  of  the  war,  in  one  or  two  countries,  as  in  France  and  Brazil,  the 
law  in  this  respect  was  put  on  the  same  footing  as  the  law  of  Great 
Britain  and  America  prior  to  the  dispute.  In  some,  as  in  Italy,  it  has 
been  altered  since.  In  these  cases  the  altered  law  is  referred  to  in  the 
argument  of  the  United  States  as  though  it  had  existed  at  the  time  of 
the  war. 

In  the  laws  of  those  states  which  had  hitherto  taken  but  little  part 

L«wofAu.iriiL       ^^  maritime  affairs,  no  law  on  the  subject  of  equipping  or 

u.ina.       arming  ships  was  perhaps  to  be  expected.    I  only  observe, 

therefore,  as  it  were  in  passing,  that  Austria  had  no  law  relative  to 

this  subject. 

In  answer  to  an  inquiry  made  on  the  part  of  Her  Majesty's  govern- 
ment, the  Austrian  minister  for  foreign  affairs  thus  responds : 

Apart  from  the  principles  which  lie  at  the  foandation  of  this  declaratioD,  (the  dec- 
laration of  Paris  of  1856,;  Uiere  exists,  however,  no  law  in  Anstria,  nor  an>  other  order 
generally  binding,  which  could  be  made  to  apply  to  violations  of  neutrality  by  Anstrian 
subjects. 

The  imperial  government  have  endeavored  to  supply  this  want  in  cases  of  war 
between  other  States,  by  promulgating  in  legal  forms  special  regulations  for  the  preser- 
vation of  neutrality  applicable  only  to  the  war  in  question.  Thus,  in  the  year  1854,  in 
consequence  of  the  war  then  existing,  the  ministerial  ordonnance  of  May  25, 1854,  was 
promulgated,  of  which  copy  is  inclosed  herewith. 

In  such  special  declarations  the  generally  acknowledged  principles  of  international 
law,  as  well  as  the  known  views  of  the  belligerent  powers  on  certain  points,  have  In^en 
taken  into  consideration,  in  order,  as  much  as  possible,  to  obviate  any  complaints  of 
infnngement  of  neutnUity. 

There  does  not  exist,  however,  a  law  of  this  kind  applicable  to  all  future  occasions, 
and  more  particularly  there  are  no  geueral  laws  in  Austria  prohibiting  the  con^crno- 
tion,  equipment,  or  manning  of  ships  (in  Austrain  harbors)  which  are  destined  for 
belligerent  powers,  or  are  suspected  of  being  so.* 

There  is  nothing,  therefore,  to  prevent  the  equipping  or  arming  of 
ships  for  a  belligerent  by  the  laws  of  Austria. 

In  like  manner  it  appears,  from  the  note  furnished  to  Her  iMajesty's 
L«wofPru8#u.  representative  at  Berlin,  that  no  law  exists  in  Prussia  pro- 
hibiting the  building  or  sale  of  ships.^ 

The  Swiss  law  on  the  subject  of  neutrality  has  been  introduced  in  the 
LawofswitMrianA  ^"^^^^  Statcs  argumeut  in  terms  of  laudation ;  but  as  in  the 
wo  switxe .  nature  of  things  it  can  have  nothing  to  do  with  maritime 
neutrality,  I  presume  it  has  only  been  brought  forward  out  of  compli- 
ment to  our  Swiss  colleague,  and  I  need  say  nothing  further  on  the  sub- 
ject. 

I  pass  on  to  maritime  nations.  And  first,  as  to  France.  It  is  certain 
Lawofrmnca  ^^^^^  thcro  is  uo  prohibitlou  in  the  French  codes  against  the 
Lawo  rmnca.  t^uUdiug  or  eQuipping  of  ships  for  a  belligerent.  The  only 
provision  relative  to  a  breach  of  neutrality  by  a  French  subject  is  to  be 
found  in  the  eighty-fourth  and  eighty-fitth  articles  of  the  code  p^ual, 
which  are  in  these  terms : 

Art.  84.  Quiconqne  aura,  par  des  actions  hoetiles  non-approuv^es  par  le  gouverne- 
nieut,  expos^  I'^tat  k  une  d^laration  de  guerre,  sera  puni  du  baunissoment ;  et,  si  la 
guerre  s'en  est  suivie,  de  la  deportation. 

Art.  85.  Quiconqne  anra-par  des  actes  non  approuv^  par  le  gouvernement,  expos^ 
des  Frangais  h  ^prouver  des  reprdsailles  sera  puni  du  bannissement. 

^Report  of  neutrality  laws  commission,  p.  39,  British  appendix,  voL  iii. 
2  Ibid.,  p.  65.  r^  T 
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Ou  these  articles  M.  Treitt,  the  learned  counsel  to  the  British  embassy, 
makes  the  following  observations : 

Yoas  voudrez  bien  remarqner  la  f;6n6Ttk\it6  de  ces  expressions,  quiconquej  aetiona  has- 
tiles :  le  l^gislatenr  n'as  pas  voula  d^tinir  ceqa'il  faillait  enteodre  par  actions  KosHles;  il 
en  a  latss^  V appreciation  souveraine  auxjuges, 

II  ne  s'agit  point  dans  les  articles  84  et  85  da  code  p^nal  des  machinations  et  ma- 
ncenvres  au  profit  d^une  puissance  ^trang^re,  et  ayant  pour  objet  de  provoqner  des  hos- 
tility. Ces  machinations  pratiques  dans  nne  intention  et  un  bat  criminels  rentrent 
dans  les  diffdreutes  esp^ces  de  trahison,  lesqueUes  sent  puuies  par  les  articles  76  k  83 
da  mdme  code.  Les  articles  84  et  85  s'appliqaent  aux  simples  cas  d'imprudence,  de 
t^m^rit^,  de  u^irligence;  c'est  moins  Uintention  qae  le  fait  materiel  qui  est  puni.  La 
•loi  ne  voit  qneTe  r4sultat;  ainsi :  "  La  France  a-t-elle  6t€  expos6e  &  nne  declaration  de 
gnerre,  la  guerre  a-t-elle ^td  d^clar^  T  Les  Frangais  ont-ils  ^t^  expose  ik.  de  repr^sailles  ?  " 
Ces  sealee  quettimis  r^olues  atlirmativement  entraineront  rapplioation  d'une  des 
peinee  si  s^veres  prononc^es  par  la  loi,  et  en  oatre  le  paiement  de  dommages-iut^r^ts 
qui  penvent  toujour  6tre  r^clam^s. 

n  f^nt  done  trois  conditions  pourqu'il  y  ait  lieu  &  1' application  des  articles  84  et  85 
du  code  p^nal : 

1.  Que  Paction  soit  hostile. 

2.  Qae  Taction  n*ait  pas  6\4i  approuv^e  par  le  gouvemement. 

3.  Que  la  France  a  6t6  expos^e  h  one  declaration  de  guerre  ou  des  Fran^ais  expos^ 
h,  des  repr^ailles. 

Je  precise  ces  trois  circonstances  parceane  c'est  le  pouvoir  judiciaire  senl  qui  est 
appeie  4  les  r^soudre  et  k  ddcider  de  la  culpability. 

61  les  jnges  d^cident  que  telle  action  u'est  point  uue  action  hostile,  et  par  consequent 
non-violatrice  de  la  neutralit<5,le  gouveruement  devra  respecter  cette  decision  et  puurra 
Topposer  an  belligerant  qui  se  plaindrait. 

Si  devant  les  juges  Tacouse  excipait  d*une  approbation,  soit  tacite,  soit  expresse  par 
le  gouvemement,  Taction  incriminee  ne  pouiTait  plus  £tre  punie. 

Enfin,  si  Taction  hostile  n'avait  pas  pour  consequence  des  reprdsailles  ou  une  Eventu- 
ality de  guerre,  elle  cesse  d^fitre  criminelle.^ 

Writing  to  Mr.  Faue,  then  British  minister  at  Paris,  M.  de  Monstier, 
the  minister  for  foregn  affairs,  says : 

A  proprement  parler,  il  n'y  a  pas  de  disposition  dans  la  legislation  francaise  qui 
marque  a' une  mani^re  precise  les  limites  de  la  neutralite  k  observer  entre  deux  puis- 
sances etraug^res  qui  sont  en  etat  de  guerre,  les  quetjtious  de  cette  nature  etant  d'un 
caract^e  raixte,  et  trouvant  leur  solution  dans  les  principes  generaux  du  droit  inter- 
national.^ 

It  is  clear,  therefore,  that  the  French  law  went  no  further  than  to  pro- 
vide for  the  punishment  of  any  infraction  of  international  law  which  has 
the  effect  of  exposing  France  to  a  declaration  of  war  or  to  reprisals. 
Now,  as  we  have  seen,  the  sale  even  of  armed  ships  is  not  an  offense 
against  neutrality  and  could  not  produce  the  consequences  referred  to  in 
the  articles  of  the  code.  It  is  trne  the  government  has  the  power  of 
preventing  the  arming  of  vessels  in  its  own  hands,  if  it  thinks  proper  to 
use  it,  as  the  exportation  of  arms,  except  with  the  permission  of  the 
government,  is  prohibited  under  heavy  penalties — not,  indeed,  with  the 
motive  of  preventing  breaches  of  neutrality,  but  from  motives  of  policy 
of  a  very  different  character.  If,  indeed,  the  construction  of  an  armed 
vessel  formed  part  of  an  enterprise  having  for  its  immediate  object  hos- 
tile operations  against  a  belligerent  power,  then,  as  1  have  already 
pointed  out,  the  whole  would  amount  to  a  violation  of  neutrality. 

But  an  imperial  decree  of  the  10th  June,  1861,  passed  with  a  view  to 
the  war  which  had  then  broken  out,  contained  in  its  3d  article  the  fol- 
lowing provision : 

II  est  interdit  &  tout  Francais  de  prendre  commission  de  Tune  des  deux  parties  pour 
aruier  des  vaisseaux  en  guerre,  ou  d'acoepter  des  lettree  de  marque  pour  faire  la  course 
maritime),  ou  de  coucourir  d'une  mani^re  quelconque  ^  requipemt-nt  ou  k  Tarmement 
d'un  navire  de  guerre  ou  corsaire  de  Vune  des  deux  parties  belligerantes.' 


5  guerre  ou  corsaire  de  Vune  des  deux  parties  belligerantes. 
3  British  Appendix,  vol.  iii,  p.  22. 


'  Report  of  Neutrality  Laws  Commission,  p.  45,  British  Appendix,  yoI.  iU. 
» Ibid.  p.  46. 
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Thus,  the  law  of  France,  in  respect  of  tlie  equipping  and  arming  of 
ships  of  war,  was  placed  on  the  same  footing  as  that  of  Great  Britain 
and  America. 

Belgium,  which,  as  it  is  known,  has  adopted  the  French  codes,  has  like- 
Law  of  Bel  ium.      ^^^^  ^^^  ciglityfourth  aud  eighty-fifth  articles  of  the  Code 
BeciMio.      p^uai.  but  with  the  exception  of  severe  laws  against  priva- 
teering, or  the  reception  of  privateers,  the  prohibitive  and  preventive 
power  of  the  law  depends  on  the  articles^in  question. 

The  Netherlands,  in  like  manner,  having  also  adopted  the  French  code, 
i^wofthe  Neth.  have  the  eighty-fourth  and  eighty-fifth  articles;  but  no 
erinnd*.  spccial  provislou  as  to  equipping  or  arming  of  vessels  in  the 

way  of  trade  existed  prior  to  the  year  1866,  as  appears  from  the  express 
statement  of  M.  van  Zuylen  de  Nyevelt,  the  Netherlands  minister  for 
foreign  affairs,  in  a  letter  to  Mr.  Ward,  found  in  the  appendix  to  the 
British  case.^ 

It  is  true  that  M.  de  Zuylen  makes  the  following  observation : 

Qnant  aux  moyens  coactifs  dont  le  gouverDement  pourrait  disposer  poar  emp^her 
des  violatious  de  aa  neutrality,  les  articles  84  et  85  da  code  p<^iial  peuvent  anssi  daus 
quelqnes  cas  servir  i!^  ce  but.  Ceux,  par  example,  qui  tacheraient  d^<$qniper  ou  de  vcndre 
des  vaisseaux  de  guerre  dans  nos  ports  pour  le  compte  des  bellig^nints  pourraient  6tre 
poursuivies  en  vertu  de  ces  articles ;  les  navires  alors  seraieut  saisis  cotuine  pi^ce  de 
convictiou  et  par  lii  mdme  leur  sortie  serait  enipSch^. 

But  it  is  to  be  remarked  that  the  foregoing  observation  as  to  the  pos- 
sible application  of  the  eighty-fourth  and  eighty-fifth  sections  of  the 
penal  code  to  the  equipping  or  sale  of  ships  is  given  only  as  a  matter  of 
opinion;  no  instance  appears  to  have  occurred  in  which  the  equipping 
or  sale  of  a  vessel  of  war  has  been  held  to  be  an  offense  within  these 
articles.  It  must  obviously  depend  on  whether  what  was  doneamounted 
.  to  a  violation  of  international  law  affording  a  just  cause  of  war. 

The  regulations  issued  by  the  Dutch  government  in  1866  do  not  touch 
the  case  of  the  equipment  or  sale  of  ships,  but  only  the  admission  of 
belligerent  vessels  into  Putch  ports.  It  may  be  remarked,  in  passing, 
that  it  is  expressly  provided  by  article  4  of  i;he  regulations  that  "  ships 
of  war  may  remain  an  unlimited  time  in  Dutch  harbours  and  estuaries, 
and  may  also  provide  themselves  with  an  unlimited  supply  of  coal."^ 

Spain  has  two  provisions  corresponding  to  the  articles  of  the  French 
code,  viz,  article  148  of  the  codigo  penal,  and  article  258 
uwofsp...         of  a  statute  of  1822 :» 

Art.  148.  Whosoever  shaU,  without  having  been  pemlitted  to  do  so  by  oompetent 
authority,  have  provoked  or  given  motive  to  a  declaration  of  war  against  Spain  on  the 
part  of  another  power,  or  shall  have  exposed  Spanish  subjects  to  suffer  vexations  or 
reprisals  against  their  persous  or  properties^  shall  be  punished  with  iinprisouiuent ; 
and  if  such  person  be  a  public  functionary,  he  shall  be  punished  with  temporary  reclu- 
siou. 

Art.  258.  Whosoever  shall,  without  the  knowledge,  authority,  or  permission  of  the 

fovernment,  have  committed  hostilities  against  any  allied  or  neutral  power,  or  shall 
ave  exposed  the  State  to  snffer  for  that  cause  a  declaration  of  war,  or  if  such  hostili- 
ties shall  have  been  the  ground  for  reprisals  against  Spaniards,  he  shaU  be  con- 
demned to  give  public  satisfaction  for  such  offense,  and  to  recluaion  or  imprisonment 
for  a  term  of  from  two  to  six  years,  and  shall  pay  a  tine  equal  to  one-quarter  of  the 
amount  of  damages  he  shall  have  occasioned,  without  prejudice  to  any  further  punish- 
ment which  he  may  be  liable  to  incur  for  the  violence  committed.  If  said  hostilities 
shall  have  brought  on  an  immediate  declaration  of  war,  or  if  such  declaration  shall  have 
preceded  the  time  of  the  trials,  the  offender  shall  be  punished  with  transportation. 

But  there  is  no  law  which  touches  the  equipping  or  arming  of  ships 
of  war  for  a  belligerent.    The  decree  relating  to  neutrality  issued  on  the 

*  Report  of  neutrality  laws  commission,  p.  63,  British  appendix,  vol.  iii. 

*  Appendix  to  United  States  Counter  Case,  p.  1062. 
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occasion  of  the  American  civil  war  is  set  out  in  the  British  Appendix.^ 
It  contains  no  prohibition  relating  to  the  equipping  or  arming  of  ships. 

It  is  stated,  indeed,  in  the  United  States  argument*  that  the  codigo 
penal,  in  article  151,  forbids  the  expediting  of  "  cruifers."  Is  it  possible 
that  the  writers  are  ignorant  that  the  term  '*  destinare  buques  al  corso^^ 
does  not  refer  to  cruisers  but  to  privateers? 

Portugal  has  a  corresponding  provision  in  the  one  hundred  and  forty- 
eighth  article,  the  Empire  of  Brazil  in  the  eighty- third  arti-  j^^  of  Ponuwi 
cle,  of  the  penal  code  of  the  respective  countries.  In  the  •^^'^^ 
Brazilian  code  the  offense  consists  in  '*  committing,  without  the  order  or 
the  authorization  of  the  government,  hostile  acts  against  the  subjects  of 
another  nation,  so  as  to  endanger  peace  or  provoke  reprisals.'^ 

In  the  report  presented  to  His  Majesty  the  Emperor  of  Brazil  on  these 
laws  by  D.  Silva  Ferrao,  set  out  in  the  later  United  States  documents,^ 
there  is  the  following  very  pertinent  observation : 

Thus,  it  remains  anderstood  thnt  if  the  fact  in  itself  were  not  such  as  to  j^ive  jnst 
reason  for  war,  according  to  international  right,  it  cotild  never  be  reputed  a  crime  even 
were  it  not  authorized  by  the  government,  and  were  it  eventually  followed  by  war. 
Such  a  fact  is  not  then  a  reason  out  a  pretext  for  war. 

In  this  elaborate  report,  in  which  the  effect  of  the  foregoing  law  is 
fully  discussed,  I  find  no  reference  whatever  to  the  equipment  or  arm- 
ing of  ships,  as  being  within  it. 

The  government  of  Brazil,  like  that  of  France,  upon  the  breaking  out 
of  the  civil  war,  made  special  provision  by  law  for  the  enforcing  of  neu- 
trality. By  a  circular  of  the  1st  of  August,  1861,  the  presidents  of  the 
different  provinces  were  instructed  as  follows :  ^ 

The  Confederate  States  have  no  recognized  existence ;  but,  having  oonstitntcd  a  dis- 
tinct government  defactOj  the  imperial  government  cannot  consider  their  naval  arma- 
ments as  acts  of  piracy,  nor  refuse  them,  with  the  necessary  restrictions,  the  character 
of  belligerento,  which  they  have  assumed. 

lu  conformity  with  this,  Brazilian  subjects  are  to  abstain  from  all  participation  and 
aid  in  favor  of  one  of  the  belligerents,  and  they  must  not  take  part  in  any  acts  which  can 
be  considered  as  hostile  to  one  of  the  two  parties,  and  contrary  to  the  obligations  of 
the  neutrality. 

The  exportation  of  warlike  articles  from  the  ports  of  the  empire  for  the  new  Confed- 
erate States  is  absolutely  prohibited,  whether  it  is  intended  to  be  done  under  the  Bra- 
zilian flag  or  that  of  another  nation. 

The  same  trade  in  contraband  of  war  must  be  forbidden  to  Brazilian  ships,  although 
they  may  be  destined  for  the  ports  subject  to  the  Government  of  the  North  American 
Union. 

No  ship  with  the  flag  of  one  of  the  belligerents,  and  which  may  be  employed  in  this 
war,  or  intended  for  it,  can  be  provisioned,  equipped,  or  armed  in  the  ports  of  the  em- 
pire; the  furnishing  of  victuals  and  naval  provisions  indispensable  for  the  continua- 
tion of  the  voyage  not  being  included  in  this  prohibitiou. 

No  ship  of  war  or  privateer  shall  be  allowed  to  enter  and  remain  with  prizes  in  our 
porta  or  bays  more  than  twenty-four  hours,  except  in  case  of  forced  arrival,  and  they 
shall  in  no  way  be  allowed  to  dispose  of  the  said  prizes,  or  of  objects  coming  from 
them. 

Thus,  going  far  beyond  other  nations,  Brazil  prohibited  not  only  the 
sale  of  ships,  but  all  trade  in  articles  contraband  of  war  even  in  its  own 
X)ort8. 

Serious  disputes  having  arisen  in  the  course  of  the  ensuing  year  be- 
tween the  Governments  of  the  United  States  and  Brazil  on  the  subject 
of  confederate  cruisers  received  in  ports  of  the  empire,  the  Govern- 
ment, in  order  to  prevent  as  far  as  possible  the  occasion  of  such  trouble- 
some remonstrances,  published  the  still  more  stringent  regulations  con- 

1  British  Appendix,  vol.  iii,  p.  24. 

8  Ibid.,  p.  tW. 

'Appendix  to  the  United  States  Counter  Case,  Part  IV, p.  988.  ^/-w/-^q1/> 
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tained  in  the  circular  of  the  23d  of  Jane,  1863,  set  out  in  the  seventh  vol- 
ume of  the  appendix  of  the  United  States,  regulations  much  more  rigor- 
ous than  those  which  have  been  adopted  by  any  other  nation.^  But,  as 
these  regulations  relate  entirely  to  the  reception  of  belligerent  ve-ssels 
in  Brazilian  ports,  it  is  unnecessary  to  dwell  upon  them  here. 

Italy  has  in  the  one  hundred  and  seventy-fourth  and  one  hundred  and 
Law  of  Italy         soveuty-fifth  articles  of  the  penal  code,  provisions  corre- 
sponding to  those  of  the  French  code  :* 

Art.  174.  If  any  person  whosoever  shallf  by  acts  not  anthorized  by  the  govern- 
ment of  the  King,  have  exposed  the  state  to  a  declaration  of  war,  he  shall  be  pnnished 
with  banishment;  if  the  war  has  actually  occurred,  he  shaU  be  punished  with  tem- 
porary penal  servitude. 

Art.  175.  If  any  pei-son  whosoever  shall,  by  acts  not  approved  of  by  the  government 
of  the  King,  have  exposed  the  subjects  of  the  kiugdoni  to  reprisals,  be  shall  be  pun- 
ished with  banishment  even  for  a  term  of  ten  years  or  with  imprisonment,  without 
rejudice  to  any  further  peUalty  to  which  he  may  be  liable  on  account  of  the  acts  he 
lus  committed.  If  the  offender  be  a  public  functionary,  he  shall  be  punished  with 
banishment. 

So  stood  the  law  at  the  time  of  the  breaking  out  of  the  civil  war 
between  the  Northern  and  Southern  States  of  Americiv.  In  the  course 
of  it  the  King  of  Italy,  in  an  ordinance  of  the  6th  of  April,  1804,  but,  so 
far  as  I  have  be^n  able  to  discover,  then  for  the  first  time,  adopted  the 
regulations  established  three  years  before  by  the  Emperor  of  the  French. 
By  article  IV,  "no  Italian  subject  shall  take  commission  from  either 
belligerent  power  to  arm  ships  for  war,  or  accept  letters  of  marque  to 
cruise,  or  assist  in  any  way  in  fitting  out,  arming,  or  preparing  for  war 
a  vessel  or  privateer  of  the  said  belhgerents.'" 

The  navftl  code,  which  was  published  in  1866,  in  the  chapter  relating 
to  the  neutrality  of  the  state  toward  foreign  powers,  (chap,  vii,)  has  the 
following  provisions:^ 

In  case  of  war  between  powers  toward  which  the  state  remains  neutral,  pnvat^era 
or  vessels  of  war  with  prizes  shall  not  be  received  into  the  harbors  or  roadsteads, 
except  in  cases  of  stress  of  weather. 

They  will  have  to  leave  as  soon  as  the  danger  has  ceased. 

No  ship  of  war  or  privateer  belonging  to  a  bt^lligerent  will  be  allowed  to  remain 
longer  than  twenty-four  hours  in  a  port,  harbor,  or  roadstead  of  the  state,  or  in  the 
adjacent  waters,  even  when  alone,  except  in  case  of  necessity,  arising  from  bad  weather, 
of  shipwreck,  or  of  an  absence  of  the  means  necessary  to  carry  on  the  navigation  with 
safety. 

In  no  case  will  they  be  permitted  during  their  stay  in  the  port,  harbor,  or  roadstead 
of  the  state  to  sell,  exchange,  or  barter,  or  even  give  away  any  of  the  prizes  (taken  in 
war.) 

The  ships  of  war  of  a  friendly  power,  even  when  belligerent,  are  permitted  to  touch 
or  even  to  remain  in  any  harbor,  port,  or  roadstead  of  the  state  on  condition  that  the 
object  of  their  mission  be  exclusively  a  scientific  one. 

In  no  case  can  a  belligerent  ship  avail  itself  of  an  Italian  port  for  the  purposes  of 
war,  or  of  obtaining  arms  and  munitions.  It  shall  not  be  able  under  the  pretense  of 
repairs  to  execute  any  alterations  or  other  works  designed  to  augment  its  warlike  force. 

Nothing  shall  be  furnished  to  vessels  of  war  or  to  belligerent  privateers  beyond  arti- 
cles of  food  and  commodities,  and  the  actual  means  of  repair  necessary  to  the  sustenance 
of  their  crows  and  the  safety  of  their  navigation. 

In  the  case  in  which  vessels  of  war,  whether  privateers  or  merchantmen  of  the  two 
belligerent  nations,  are  both  together  in  a  port,  harbor,  or  roadstead  of  the  state,  there 
shall  be  an  interval  of  at  least  twenty-four  hours  between  the  successive  departures  of 
the  vessels  of  one  belligerent  and  those  of  the  vessels  of  the  other. 

This  interval  can  be  increased  according  to  the  circumstances  brought  before  the 
maritime  authorities  of  the  place. 

The  capture  of  prizes  as  well  as  any  other  act  of  hostility  between  two  belligerent 
ships  within  the  territorial  waters  or  the  adjacent  waters  of  the  islands  of  the  state 
will  constitute  a  violation  of  territory. 

^  United  States  Documents,  vol.  vii,  p.  110 ;  British  Appendix,  vol.  iii,  p.  24. 

2  American  MS.,  Part  IV,  p.  949. 

3  Beport  of  Neutrality  Laws  Commission,  p.  62,  British  Appendix,  vol.  lit 
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In  all  these  countries,  at  tbe  time  to  which  our  attention  has  to  be 
directed,  the  question  whether  there  had  been  a  breach  of  the  municipal 
law  by  a  subject,  turned  on  whether  there  had  been  a  breach  of  neu- 
trality, such  as  to  expose  the  n^ition  to  war  or  reprisals.  The  equipping 
or  arming  of  vessels  for  sale  in  the  way  of  commerce  does  not  come  into 
question  at  all.  It  is,  therefore,  manifest  that  the  municipal  law,  both 
of  Great  Britain  and  the  United  States,  was  far  more  stringent,  though 
the  punishment  under  the  foreign  law  in  case  of  a  breach  of  the  law 
was  more  severe,  by  reason  of  the  greater  gravity  of  the  result,  when  a 
nation  becomes  exposed  to  war,  or  possibly  actually  involved  in  it. 

I  next  turn  to  the  law  of  the  northern  nations  on  the  subject  of  neu- 
trality. 

The  law  of  Demark  relating  to  ships,  with  reference  to  neutrality, 
is  fully  set  out  in  the  third  volume  of  the  British  Ap-  ,  .^  . 
pendix.^ 

Denmark  appears  to  be  one  of  the  very  few  countries  that  have  gone 
the  length  of  prohibiting  to  the  subject  the  carriage  of  articles  contra- 
band of  war.  But  though  unusually  strict  in  that  respe^jt,  and  minute 
as  to  its  regulations  in  many  others,  the  law  contains  no  prohibition  of 
the  equipping  or  arming  of  ships  of  war  for  the  purpose  of  sale. 

The  Swedish  ordonnance  of  April  8, 1854,  while  it  expressly  prohibits, 
by  the  eighth  section^  the  arming  or  equipping  of  vessels       L«^oiswed 
for  the  purpose  of  pnvateering^  is  wholly  without  any  pro-       ^^'^^^'^'^ 
hibition  against  doing  so  with  reference  to  ships  armed  or  equipped  for 
a  belligerent  state.* 

The  only  article  in  the  Russian  code  relating  to  neutrality  is  the 
two  hundred  and  fifty-ninth,  which  is  as  follows:^ 

*"  '  Ltw  of  Ruuia. 

If  any  Rassian  subject  in  time  of  peace  shaU  by  open  force  attack  the  inhabitants  of 
a  ueighborini;  state  or  those  of  any  other  foreign  country,  and  shall  thereby  subject 
his  own  country  to  the  danger  of  a  rupture  with  a  friendly  power,  or  even  to  an  attack 
by  such  foreign  subjects  on  the  territory  of  Russia,  for  such  a  crime  against  interna- 
tional law,  the  offender  and  all  those  who  particioate  voluntarily  in  his  enterprise, 
'with  a  knowledge  of  its  objects  and  illegality,  shall  be  sentenced  to  lose  all  their  civil 
rights,  and  be  condemned  to  hard  labor  in  a  fortress  for  a  term  of  eight  to  ten  years. 

With  the  exception  of  this  article,  says  M.  de  Westmann,  in  answer 
to  an  official  inquiry  from  the  British  government,^  "La  legislation 
russe  ne  renferme  pas  de  dispositions  ayant  pour  but  d'emp^cher  sur 
le  teiTitoire  de  la  Eussie  Paccomplissement  d'actes  dont  les  puissances 
bellig^rantes  pourraient  se  plaindre  comme  d'une  violation  du  principe 
de  neutrality.'' 

There  being  thus  no  law  in  Eussia  relating  to  ships  of  war,  and,  as  I 
have  shown,  none  such  in  Prussia,  I  was  surprised,  after  reference  to  the 
efficient  regulations  of  the  Dutch  government,  followed  afterward  by  an 
assertion  that  by  those  regulations  the  construction  of  cruisers  was  pro- 
hibited, (which  it  is  not,)  to  see  it  stated  that  '*  similar  laws  were  to  be 
found  in  Eussia  and  in  Prussia,"  as  to  the  latter  of  which  it  is  added, 
(in  a  friendly  spirit  no  doubt,)  that  it  "  once  had  occasion  to  apply  its 
laws  to  the  acts  of  British  agents." 

But  while  the  codes  of  so  many  maritime  nations  are  silent  as  to  the 
equipping  or  arming  of  ships  of  war  in  the  way  of  trade,  the    l«^,  „  ^  pri^.. 
codes  of  several — for  example,  Belgium,  Denmark,  Sweden —  '*"'• 
prohibit  the  fitting  out  of  privateers.    Here  again  the  argument  of  the 
United  States  falls  into  the  same  strange  mistake  as  before.    It  rep- 

*  Report  of  Neutrality  Laws  Commission,  p.  40.  British  Appendix,  vol.  lii. 

«Ibid.,  pp.  66,67. 

'Ibid.,  p. 65.  ^  T 

Digitized  by  VjOOQ IC 


284  ARBITRATION   AT   GENEVA. 

resents  these  governments  as  preventing  not  only  the  armament,  but 
also  the  construction  of  cruisers.^  I  can  hardly  suppose  the  writer 
ignorant  of  the  meaning  of  the  term  corsaire,  the  term  used  in  the  laws 
in  question,  and  which  never  has  but  one  meaning,  that  of  privateer ,  or 
in  French  phrase  that  of  a  "  vaisseau  arm6  en  course  par  des  particuliers, 
niais  avec  Pautorisation  du  gouvernement.''*  Neither  of  these  countries 
has  any  law  against  the  construction  of  cruisers.  Such  a  statement, 
therefore,  ought  not  to  have  been  made. 

The  argument  of  the  United  States  winds  up  the  comparison  of  the 
British  law  with  that  of  other  countries,  with  the  following  remarkable 
observations :' 

The  institntioDS  of  Italy,  Brazil,  Switzerland,  France,  Spain,  Portn^al,  the  Nether- 
lauds,  and  all  other  ^overumente  of  Europe,  indeed,  except  Great  Britain,  expressly  as- 
sume, as  to  the  institutions  of  the  United  States,  that  volunteer  and  unauthorized 
military  and  naval  expeditions,  undertaken  in  a  neutral  country,  are  to  he  restrained, 
becanse  tending  to  involve  such  country  in  war  with  the  country  aggrieved.  Infringe- 
ments of  the  law  are  punished  mainly  for  that  reason,  including  the  protection  of  the 
national  sovereignty. 

Hence,  in  all  those  countries,  except  Great  Britain,  the  punitive  law  is  a  secondary 
fact;  the  primary  fact  being  the  preventive  action  of  the  government. 

The  United  Sfates  perfectly  understood  this,  the  true  relation  of  things,  and  while 
they  indicted  persons,  and  arrested  ships,  they  did  not,  when  occasion  rec^uired  action, 
rely  on  such  merely  punitive,  or  at  most  auxiliary,  means,  but  called  into  play  the 
armed  forces  of  land  and  sea  to  support  the  Executive  in  summary  acts  of  prevention 
by  force  for  the  maintenance  not  only  of  the  sovereignty  but  of  the  neutrality  of  the 
Government. 

Neither  Lord  Russell,  in  his  correspondence  with  Mr.  Adams,  nor  the  framers  of  the 
British  case,  appear  to  have  had  any  clear  conception  of  these  higher  relations  of  the 
subject,  although  distinctly  and  explicitly  stated  in  the  best  works  of  international 
law  of  Great  Britain  herself. 

Great  Britain  alone  pretends  that  punitive  law  is  the  measure  of  neutral  duties;  all 
other  governments,  including  the  United  States,  prevent  peril  to  the  natioual  peace 
through  means  of  prerogative  force,  lodged,  hy  implied  or  express  constitutional  law, 
in  the  hands  of  the  Eexcutive. 

A  stranger  misrepresentation  could  scarcely  have  been  penned.  The 
assertion  that  the  institutions  of  Great  Britain  do  not  assume  that  vol- 
unteer and  unauthorized  military  and  naval  expeditions,  undertaken  in 
a  neutral  country,  are  to  be  restrained,  is  without  the  shadow  of  a  founda- 
tion. It  is  equally  untrue  and  unjust  to  say  that  Great  Britain  pretends 
that  punitive  law  is  the  measure  of  neutral  duties.  GreM  Britain  pre- 
tends nothing  of  the  kind.  The  best  answer  to  these  unwarranted  as- 
sertions is  the  fact,  that  the  Alabama  was  attempted  to  be  seized  ;  that 
the  Alexandra  was  seized ;  as  were  the  Pampero  and  the  Birkenhead 
rams,  and  the  Florida  at  Nassau ;  by  virtue  of  the  preventive  power 
alone ;  and  that,  if  in  any  of  those  cases  resistance  had  been  offered,  or 
force  required,  force  would,  as  a  matter  of  course,  have  been  resorted 
to  immediately  to  enforce  the  law. 

But  while  the  United  States  thus  impugn  the  efficacy  of  the  British 
law,  and  dwell  upon  the  executive,  as  contradistinguished  from  legal, 
power  possessed  by  their  own,  and,  as  they  allege,  by  foreign  govern- 
ments— of  which,  by  the  way,  they  offer  no  proof  whatever — at  another 
time,  with  startling  inconsistency,  they  assert  that  the  governmeut  of 
Great  Britain  possesses  this  very  executive  power,  and  make  the  omis- 
sion to  put  it  in  force  the  subject  of  vehement  complaint. 

The  imagination  of  the  writer  must  have  been  singularly  lively,  while 

» Argument  of  the  United  States,  p.  72. 

^Littre,  ad  verb,;  and  see  Merlin,  ** Repertoire,"  Ht  "Prises  maritimes." 

sPages  71,  72. 
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his  conscience  mu^t  have  slept,  who  could  venture  to  put  on  paper  the 
following  passages  :^ 

No  independent  Btnte  exists,  either  in  Europe  or  America,  encumbered  with  consti- 
tutional incapacity  in  this  respect. 

Violations  of  neutrality  are  issues  of  war  and  peace.  Wliatever  power  in  a  state 
declares  war,  or  makes  peace,  has  jurisdiction  of  the  issues  of  peace  and  war,  including 
of  course  all  violations  of  neutrality. ' 

In  point  of  fact,  such  authority  is  not  a  quality  of  despotic  government  only:  it  he- 
longs  equally  to  the  most  constitutional  government,  as  appears,  for  instance,  in  the 
political  institutions  of  constitutional  republics  like  Switzerland  and  the  United  States, 
and  in  constitutional  monarchies,  like  Italy  and  Brazil. 

The  selection  by  the  counsel  of  the  United  States  of  the  countries  of 
the  four  other  members  of  the  tribunal  wa^,  I  presume,  accidental.  But 
let  us  go  on : 

The  counsel  of  the  United-  States  submit  these  propositions  as  undeniable  and  ele- 
mentary tniths.  » 

Yet  the  case  and  counter-case  of  the  British  government  assume  and  persistently 
argue  that  the  sole  instrument  possessed  by  the  British  government  to  enforce  the 
performance  of  neutral  obligations,  at  the  time  of  the  occurrences  in  question,  was  a 
particular  act  of  the  British  Parliament. 

Every  government  in  Europe  or  America,  except  Great  Britain,  asserts  and  exercises 
authority  to  prevent  its  liege  subjects  (and  a  fortiori  comniorant  aliens)  from  doing 
acts  which  tend  to  involve  it  in  a  war  with  any  other  government. 

But  the  British  govehrunient  maintains  that  the  sovereij^n  state  of  Great  Britain  and 
Ireland,  the  imperial  mistiess  of  the  Indies,  the  promlest  in  fame,  the  richest  in  re- 
sources, and  (including  her  transmarine  possessions)  the  most  populous  of  the  great 
states  of  Europe,  does  not  possess  constitutional  power  to  prevent  mercenary  law- 
breakers among  her  own  subjects,  or  bands  of  desperate  foreign  rebels,  comniorant  on 
her  soil,  from  dragging  her  into  acts  of  flagrant  violation  of  neutrality,  and  thus  af- 
fording, or  tending  t^  afford,  just  cause  of  war  to  other  foreign  states ! 

And  such  is  the  defense  of  Great  Britain  in  answer  to  the  reclamations  of  the  United 
States. 

It  would  be  diflScult  to  find  any  other  example  of  a  great  state  defending  itself 
against  charges  of  wrong  by  setting  up  the  plea  of  its  constitutional  incompetency 
and  incapacity  t«>  discharge  the  most  common-place  duties  of  a  sovereign  state. 

Great  Britain  is  not  in  that  condition  of  coLstitutional  disability  which  her  minis- 
ters pretend. 

We  find,  on  the  most  cursory  observation  of  the  constitution  of  Great  Britain,  that 
the  declaration  of  war,  the  conclusion  of  peace,  the  conduct  of  foreign  affairs,  that  all 
these  things  are  in  Great  Britain  elements  of  the  prerogative  of  the  Crown. 

We  cannot  believe  and  do  not  concede 'that  in  all  these  greater  prerogative  powers 
there  is  not  included  the  Icvsser  one  of  preventing  unauthorize<l  private  persons  from 
engaging  in  private  war  against  a  friendly  foreign  state,  and  thua  committing  Great 
Britain  to  causes  of  public  war  6n  the  part  of  such  foreign  state. 

If  the  exercise  of  such  power  by  the  Crown  involves  derogation  of  the  rights  of  pri- 
vate pers(ms  which  ministers  fear  to  commit,  they  should  obtain  a  proper  act  of  Par- 
liament, either  for  antecedent  general  authorization  or  for  subsequent  protection,  all 
which  is  within  the  scope  of  the  theoretic  omnipotence  of  Parliament. 

The  Biitish  ministers  do  not  scruple  to  suspend  the  privileges  of  the  writ  of  habeas 
corpiw,  whether  with  or  without  previous  parliamentai'y  authorization,  and  whether 
in  the  United  Kingdom,  or  in  the  colonies,  on  occasion  of  petty  acts  of  rebellion  or 
revolt,  that  is,  the  case  of  domestic  war :  a  fortiori  they  should  and  may  arrest  and 
prevent  subjecta  or  commorant  foreigners  engaged  in  the  commission  of  acts  of  foreign 
war  to  the  prejudice  of  another  government. 

Is  it  possible  to  deny  or  to  doubt  that  British  ministers  might  as  well  do  this  as  the 
ministers  of  Switzerland,  Italy,  Brazil,  and  the  United  States  in  like  circumstances  f 

Again  Switzerland,  Italy,  Brazil,  and  tbe  United  States — 

Has  the  Queen  of  the  United  Kiuj^om  of  Great  Britain  and  Ireland  less  executive 
power  than  the  President  of  the  United  States  1  And  if  she  have  less,  could  not  the 
deficient  power  be  granted  to  her  by  act  of  Parliament,  just  iis  readily  as  similar  ex- 
ecutive power,  in  this  relation,  has  been  granted  to  the  President  of  the  United  States 
by  their  Congress  f 

But  there  is  no  such  deficiency  of  power  in  the  British  ministers.  Their  own  con- 
duct in  pertinent  cases  proves  conclusively  that  they  have  the  power,  and  can  exerl^ise 


'  United  States  Argument,  pp.  43-4^.  ^-^  , 
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it,  when  tbey  choose,  without  affordiDg  occasion  of  any  serions  doubt  or  denial  of  the 
constitutionality  of  their  acts. 

Be  it  remembered  that  the  excuse  of  the  British  government,  for  omitting  to  detain 
the  Alabama  and  other  confederate  cruisers,  was  the  alleged  want  of  power  to  act 
outside  of  the  foreign-enlistment  act. 

And  yet,  subsequently  to  the  escape  of  the  Alabama  from  the  port  of  Liverpool,  on 
occasioH  of  the  construction  in  the  ports  of  Great  Britain  of  certain  other  vessels  for 
the  confederates,  commonly  spoken  of  as  the  Laird  rams,  the  British  government 
seized  them  upon  its  own  responsibility  in  virtue  of  the  prerogative  power  of  the 
Crown,  and  so  prevented  their  departure  to  make  war  against  the  United  States. 

Sitting  on  this  tribunal  as  in  some  sense  the  representative  of  Great 
Britain,  I  cannot  allow  these  statements  to  go  forth  to  the  world  with- 
out giving  them  the  most  positive  and  unqualified  contradiction.  They 
^re  wholly  uncalled  for,  as  being  unnecessary  to  determine  the  question 
whether,  in  particular  instances,  Great  Britain  had  been  wanting  in 
diligence.  They  are  not  only  unjust,  but  in  the  highest  degree  ungen- 
erous, (I  use  the  mildest  expression  I  can  find,)  on  an  occasion  when 
Great  Britain  is  holding  out  the  hand  of  friendship  and  conciliation  to 
America,  and  tliough,  perhaps,  at  a  heavy  sacrifice,  is  seeking  to  bury 
all  sense  of  past  grievance  by  submitting  the  claimsof  the  United  States 
to  peaceful  and  friendly  arbitration.  But  it  is  not  only  that  these  ob- 
servations are  ungenerous  and  unjust.  There  is  in  this  extraordinarj- 
series  of  propositions  the  most  singular  confusion  of  ideas,  misrepre- 
sentation of  facts,  and  ignorance,  both  of  law  and  history,  which  were 
perhaps  ever  crowded  into  the  same  space,  and  for  my  part  I  cannot 
help  expressing  my  sense,  not  only  of  the  gross  injustice  done  to  my 
country,  but  also  of  the  aft'ront  offered  to  this  tribunal  by  such  an  at- 
tempt to  practice  on  our  suppose<l  cfedulity  or  ignorance.' 

It  is  not  true  that  *'  the  case  and  counter  case  of  the  British  govern- 
ment assume  and  persistently  argue  that  the  sole  instrument  possessed 
by  the  British  government  to  enforce  the  performance  of  neutral  obli- 
gations, at  the  time  of  the  occurrences  in  question,  was  a  particular  act 
of  the  British  Parliament." 

It  is  not  true  that  the  British  government  has  ever  **  maintained  that 
Great  Britain  did  not  possess  constitutional  power  to  prevent  merce- 
nary subjects  or  foreign  rebels  from  dragging  her  into  acts  of  flagrant 
violation  of  neutrality.'' 

It  is  not  true  that**a  great  state'' is  here  "defending  itself  against 
charges  of  wrong  by  setting  up  the  plea  of  ifs  constitutional  incompe- 
tency and  incai)acity  to  discharge  the  most  common-place  duties  of  a 
sovereign  state." 

The  transparent  fallacy  which  runs  through  the  whole  of  this 
series  of  declamatory  assertions  consists  in  confounding  infractions 
of  the  municipal  law  with  infractions  of  neutrality  properly  so 
called.  Though,  by  convention  between  the  two  governments,  the 
equipping  of  a  ship  without  arming  may  have  acquired,  ex  post 
facto^  for  the  purpose  of  the  present  arbitration,  the  character  of  a  vio- 
lation of  neutrality,  no  agreement  can  change  the  substantive  reality  of 
things  belonging  to  the  past.  Now,  at  the  time  the  occurrences  took 
place  on  which  the  present  claims  arise,  to  equip  a  ship  in  tlie  way  of 
trade,  though  intended  for  the  service  of  a  belligerent,  was  not,  as  I 
have  already  shown,  and  as  Mr.  Adams  himself,  in  all  fairness,  fully 
admits  an  offense  against  international  law,  and  therefore  was  not  a  vio- 
lation of  neutrality.  While,  therefore,  in  a  case  of  actual  violation  of 
neutrality,  as  by  sending  forth  an  armed  ship,  or  a  ship  immediately 
about  to  be  armed,  for  the  purpose  of  immediate  warfare,  the  executive 
power  might,  e-c propria  vigore^  interfere,  and  if  necessary  by  force,  to 
prevent  such  a  proceeding,  the  seizure  of  a  vessel  unarmed,^nd  not  im- 


OPINIONS   OF   SIR   ALEXANDER   COCKBURN.  287 

mediately  aboat  to  go  forth,  and  in  respect  of  which,  therefore,  no  breach 
of  neutrality  had  taken  place,  coald  only  be  done  by  virtue  of  the  munici- 
pal law  as  constituted  by  the  act  of  Parliament.  But  if  a  seizure  was  to  be 
made  under  the  act,  it  was  necessary  that  proof  should  be  forthcoming 
to  justify  and  uphold  it.  Therefore  it  was  true  that,  as  regarded  the 
equipping  of  ships,  the  powers  of  the  executive  were  limited  to  cases  iu 
which  proof  of  a  breach  of  the  act  was  forthcoming.  Therefore  it  was 
that,  in  the  case  of  the  Florida,  the  government,  thinking  there  was  not 
sufficient  evidence  of  belligerent  purpose,  abstained  from  seizing,  and 
in  that  of  the  Alabama  delayed  the  seizure  for  a  time.  Therefore  it 
was  that,  in  the  later  cases  of  the  Alexandra  and  the  rams,  the  govern- 
ment, being  advised  that  the  evidence  wa^  sufficient,  proceeded  to  seize. 
Hence,  in  discussing  the  question  whether  it  was  at  that  period,  and  in 
the  then  admitted  state  of  international  law,  the  duty  of  the  government 
to  seize  the  vessels  in  question,  it  is  necessary  to  refer  to  the  foreign-en- 
listment act  to  ascertain  what  were  the  powers  of  the  government.  The 
distinction  is  a  very  obvious  one,  and  one  which  persons  must  be,  I 
should  think,  willfully  blind  not  to  see. 

The  assertion,  coming  from  the  quarter  from  which  it  proceeds — the 
government  of  a  great  republic,  where  all  executive  power,  I  should 
have  imagined,  would  be  clearly  defined  by  law  and  exercised  in  sub- 
ordination to  it — that  the  British  government  should  have  proceeded, 
independently  of  and,  if  necessary,  in  defiance  of  the  law,  to  seize  ships 
and  arrest  subjects  as  well  as  foreigners  engaged,  as  it  is  termed,  in  acts 
of  foreign  war  to  the  prejudice  of  another  government,  surprises  me,  I 
must  say,  not  a  little;  but  when,  as  the  ground  of  such  an  assertion,  I 
am  told  that  '^British  ministers  do  not  scruple  to  suspend  the  privileges 
of  the  writ  of  habeas  corpus^  whether  with  or  without  previous  parlia- 
mentary authorization,  whether  in  the  United  Kingdom  or  in  the  colo- 
nies, on  occasion  of  petty  acts  of  rebellion  or  revolt ;  that  is,  the  case  of 
domestic  voar^  I  find  myself  lost  in  amazement,  and  seek  in  vain  to 
discover  what  can  possibly  be  meant  by  so  strange  a  statement.  War, 
whether  it  be  domestic  or  foreign,  is  of  course  war;  and,  in  regard  to 
those  who  are  actually  engaged  in  war,  the  law  of  war  necessarily 
8U|)ersedes  the  civil  law  and  civil  rights,  and  would  'j^er  scj  suspend 
the  privileges  of  the  haheascorpus  act.  But  if  it  is  meant  that,  even  in 
time  of  war,  the  executive  could,  as  regards  persons  not  taking  part  in 
the  war,  or  not  coming  within  the  operation  of  martial  law,  suspend  the 
haheas-coyyus  act  without  an  act  of  Parliament,  the  assertion  is  equally 
unfounded  and  surprising,  whether  looked  at  in  an  historical  or  iu  a 
legal  point  of  view. 

But  a  discovery  has  been  made  by  those  who  drew  up  the  United 
States  argument  which,  I  must  say,  appears  to  me,  as  an  English  law- 
yer, surpassing  strange.  It  is,  that  that  which  could  not  have  been 
done  toward  seizing  vessels  under  the  foreign- enlistment  act  for  want  of 
evidence  necessary  to  support  a  seizure  under  that  act  might  have  been 
done  with  a  high  hand,  by  virtue  of  the  prerogative  of  the  Crown;  in 
support  of  which  strange  doctrine  the  following  instances  are  given,  in 
which  it  is  alleged  that  what  was  done  was  done  by  virtue  of  the  pre- 
rogative.   Such  are : 

The  Qaeen's  pToclamation  of  neutrality  of  May  13, 1861. 

The  regulations  issued  by  the  government  of  Her  M(\jesty  in  regard  to  the  reception 
of  cniisers  and  their  prizes  in  ports  of  the  empire,  June  1,  1861,  June  *2,  18<)5. 

The  executive  orders  to  detain  the  Alabama  at  Queeusto^ni  and  Nassau,  August  2, 
1862. 

The  execntiYe  orders  to  detain  the  Florida  at  Nassau,  August  2, 1862. 

The  executive  orders  to  detain  the  rams  at  Liverpool,  October?,  186^.    (^oOCjIp 
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The  debate  an^  vote  in  Parliament  justifying  the  det^ntiou  of  the  rams  by  the  gov- 
ernment **on  their  own  responsibility,"  February  23,  1862. 

The  execntive  order  that  "  for  the  future  no  ship  of  war  belonging  to  either  of  the 
belligerent  powers  of  North  America  shall  be  allowed  to  enter  or  to  remain  or  to  be 
in  any  of  Her  Majesty's  ports  for  the  purpose  of  being  dismantled  or  sold,"  Septem- 
ber 8, 1864. 

The  final  execntive  orders  to  retain  the  Shenandoah  in  port,  "  by  force  if  necessary," 
and  to  "  forcibly  seize  her  upon  the  high  seas,"  September  and  October,  18G5.* 

In  addition  to  which  the  final  decision  of  the  government  with  regard 
to  the  Tuscaloosa  is  referred  to,  as  also  the  opinion  of  the  law  officers, 
advising  the  seizure  of  the  Alabama  at  Liverpool,  and  the  rejection,  at 
the  instance  of  the  law  oflScers,  of  the  clause  proposed  to  be  inserted  in 
the  neutrality  act  of  1870,  for  prohibiting  the  entry  of  vessels,  equipped 
in  contravention  of  the  act,  into  British  ports. 

While  I  quite  see  how  likely  statements  of  this  sort  are  to  produce  an 
effect  on  the  minds  of  persons  not  familiar  with  the  constitutional  law 
of  Great  Britain,  I  am  at  a  loss  to  understand  how  counsel,  familiar  with 
English  law,  can  take  upon  themselves  to  make  them. 

The  limits  of  the  royal  prerogative  are  ascertained  and  defined ;  they 
certainly  do  not  include  a  power  to  interfere  with  the  liberty,  property, 
or  industrial  pursuits  of  the  subject,  except  where  such  power  is  expressly 
conferred  by  law.  In  the  instances  given,  with  the  exception  of  the 
Queen's  proclamation,  as  to  the  effect  of  which  I  have  already  spoken, 
and  the  regulations  as  to  the  admission  of  belligerent  vessels  to  British 
ports,  and  the  accommodation  there  to  be  afforded  to  them,  which  are 
undoubtedly  matter  of  royal  prerogative,  and  the  order  in  respect  of 
the  Shenandoah,  which  was,  as  will  hereafter  be  seen,  a  most  excep- 
tional case,  every  instance  enumerated  was,  though  in  one  sense  an  act 
of  the  executive,  yet  an  act  done  by  virtue  of  power  conferred  by  the 
foreign-enlistment  act,  and  not  by  \irtue  of  the  prerogative.  As  an 
English  judge  and  lawyer,  I  affirm  that,  short  of  their  going  out  as  a 
hostile  expedition,  in  which  case  force  might  undoubtedly  be  used,  these 
vessels  could  not  have  been  seized  under  the  exercise  of  prerogative 
power. 

Throughout  the  statements  of  the  CTnite^  States  a  comparison  is  drawn 
Comparison  be-  bctwecu  thc  coiiduct  of  thc  United  States  and  that  of  Great 
iirunueTstSil!  Britain  in  reference  to  the  maintenance  of  neutralitj'. 
iem^Ht^?""*^  °^  When  the  British  government  retorts  with  instances  Of 
American  default  in  this  respect,  the  answer  comes  that  it  is  Great 
Britain,  not  the  United  States,  that  is  now  on  its  trial.  And  this  is 
perfectly  true ;  but  when  the  plaintiff  seeks  to  prejudice  the  defendant 
in  the  eye  of  the  judge  and  of  the  world,  and  at  the  same  time  to  secure 
favor  to  himself  by  holding  up  his  own  conduct  as  righteous  and  immac- 
ulate, whereby  to  make  that  of  the  defendant  appear  more  black,  it  is 
but  fair  that  his  pretensions  should  be  submitted  to  the  criticism  to 
which  he  justly  exposes  himself. 

The  argument  of  the  United  States  asks  at  the  hands  of  this  tribunal 
for  a  rigorous  enforcement  of  the  obligations  of  neutrality  against  Great 
Britain,  on  the  ground  that,  while  the  latter  has  been  unmindful  of  its 
duties  as  a  neutral,  the  United  States  have  maintained  a  consistent  and 
unvarying  course  in  the  most  exemplary  fulfilment  of  those  duties.  I 
select  one  from  many  passages  in  which  a  comparison  between  the  two 
nations  in  this  respect  is  invidiously  made : 

Quails  ah  incepto  talis  adfinem.  With  consistency  nn wavering,  and  at  "whatever  haz- 
ard of  domestic  or  foreign  inconvenience,  even  if  it  were  friendly  powers  like  France 
and  Great  Britain  with  which  we  were  thus  brought  into  contention,  the  United 


'  United  States  Argument,  pp.  324,  325. 
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States  have  steadily  adhered  to  principles  of  intematioual  neutrality ;  and  we  may 
well,  therefore,  demand  the  ohservance  of  those  principles,  or  reparation  for  their  non- 
observance  on  the  part  of  Great  Britain.^ 

It  becomes,  therefore,  perfectly  legitimate  to  take — as  is  done  in  the 
British  counter-case — a  retrospect  of  the  history  of  American  neutrality 
so  vauntingly  extolled  in  the  papers  before  ns.  It  cannot  be  fair  or  just 
that  a  country  in  whose  ports  privateering  against  the  commerce  of 
friendly  nations  has  been  openly  carried  on  upon  the  largest  scale,  and 
from  whose  shores  armed  expeditions  and  raids  have,  in  so  many  in- 
stances, gone  forth,  should  seek  to  enlist  the  favor  of  this  tribunal  in 
order  to  swell  the  damages  against  Great  Britain,  by  holding  itself  up 
as  a  model  of  neutral  perfection.  It  is  not  so  much  for  this  purpose, 
however,  that  I  advert  to  the  history  of  the  past,  as  it  is  for  that  of 
showing  that  there  is  no  foundation  for  the  assumed  superiority  of 
American  laws  or  institutions  in  respect  of  the  fulfilment  of  neutral 
obligations.  The  use  of  a  review  of  American  history  in  this  respect 
will  readily  be  seen. 

America  undoubtedly  has  the  credit  of  being  the  first  nation  that,  by 
positive  legislation,  sought  to  restrain  its  subjects  within  LetiM«iionofi794. 
the  strict  limits  of  neutrality.  But  those  who  make  this 
boast  as  against  Great  Britain  should  also  remember  that  it  was  through 
the  acts  of  American  citizens  that  such  legislation  first  became  neces- 
sary. The  large  and  just  mind  of  the  greatest  of  American  statesmen 
saw  at  once  the  reproach  and  the  danger  arising  to  his  country  from 
her  ports  being  used  for  the  building  and  equipping  of  privateers  by 
American  citizens,  and  for  sending  them  out,  manned  with  American 
crews,  commissioned  by  the  French  government,  to  make  war  on  British 
vessels,  while  the  United  States  and  Great  Britain  were  at  peace.  For, 
as  I  have  already  observed,  this  was  the  mischief  against  which  the  leg- 
islation of  1794  was  directed. 

At  that  time  no  complaint  had  arisen  of  ships  of  war  being  built  for  a 
belligerent.  The  complaint,  again  and  again  made  by  the  British  minis- 
ter, was  of  "  the  practice,''  as  Mr.  Jefferson  calls  it,  '*  of  commissioning, 
equipping,  and  manninff  vessels  in  American  ports,  to  cruise  on  any  of 
the  belligerent  parties.'^  The  Government  of  General  Washington  was 
perfectly  sincere  in  its  desire  to  prevent  American  ports  from  being  used 
for  this  purpose ;  and,  had  there  always  been  Washingtons  at  the  head 
of  affairs,  the  well-founded  complaints  of  Spain  and  Portugal,  in  1816 
and  1817,  might  never  have  arisen.  I  say  *'  well-founded  complaints," 
for  the  few  vessels  built  or  equipped  in  Great  Britain  during  the  late 
civil  war  bear  but  a  small  proportion  to  the  organized  and  systematic 
privateering  which  was  carried  on  from  Amei;^can  ports  at  the  period  I 
am  referring  to. 

I  first  take  the  case  of  Spain,  as  it  appears  in  the  corre-  ^^^  ,„„t,of<  -.., 
spondence  set  out  in  the  third  volume  of  the  British  Appendix.  ^''"*'''"''*'  *"  ■^'^ " 

On  the  2d  of  January,  1817,  Don  Luis  de  Onis,  minister  of  Spain  to 
the  United  States,  thus  addresses  Mr.  Monroe,  then  Secretary  of  State  : 

Washingtox,  January  2, 1817. 

Sir  :  The  roischiefd  resulting  from  the  toleration  of  the  armament  of  privateers  in 
the  ports  of  this  Union,  andof  oringing  into  them,  with  impunity,  the  plunder  made  by 
these  privateers  on  the  Spanish  trade,  for  the  purpose  of  distributing  it  among  those 
merchants  who  have  no  scruple  in  engaging  in  these  piracies,  have  risen  to  such  a 
height,  that  I  should  be  wanting  in  my  duty  if  I  omitted  to  caU  your  attention  again 
to  this  very  important  subject. 

*  United  States  Argument,  p.  94. 

*  British  Appendix,  vol.  v,  p.  242.  ^  t 
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It  is  notorious  that,  altbough  the  speculative  system  of  fitting  out  privateers,  and 
patting  them  under  a  foreign  flag,  one  disavowed  by  all  nations,  for  the  purpose  of 
destroying  the  Spanish  commerce,  has  been  more  or  less  pursued  in  all  ports  of  the 
Union*,  it  is  more  especially  in  those  of  New  Orleans  and  Baltimore,  where  the  greatest 
violations  of  the  respect  due  to  a  friendly  nation,  and,  if  I  may  say  so,  of  that  due  to 
themselves,  have  been  committed ;  whole  squadrons  of  pirates  having  been  fitted  out 
from  thence,  in  violation  of  the  solemn  treaty  existing  between  the  two  nations,  and 
bringing  back  to  them  the  fruits  of  their  piracies,  without  being  yet  checked  in  these 
courses,  either  by  the  reclamations  I  have  made,  those  of  His  Majesty's  consuls,  or  the 
decisive  and  judicious  orders  issued  by  the  President  for  that  purpose. 

After  setting  forth  depredations  done  by  three  American  privateers, 
he  continues : 

The  consul  at  New  Orleans  informs  me  that  the  pirate  Mitchell,  with  the  vessels  un- 
der his  command,  fitted  out  by  difiereut  merchants  at  that  port,  of  whom  a  Mr.  Dupny 
is  supposed  to  be  the  principal,  has  lately  taken  several  Spanish  prizes  to  Galveston, 
and  that  from  the  proceeds  of  their  sales  he  has  remitted  to  the  said  deputies  $105,000, 
which  he  has  deposited  in  the  Bank  of  Louisiana,  after  deducting  the  shares  of  the 
captain  and  crew,  amounting,  as  is  supposed,  altogether  to  $200,000.  The  same  consul 
adds  that  two  of  the  prizes,  one  from  Campeachy,  and  the  other  from  Guatemala,  were 
burned,  and  their  crews  landed  by  that  savage  monster,  near  BoqniUa  de  Piedras,  that 
they  might  be,  as  they  actuallv  were,  put  to  death  by  his  great  friend,  ViUapinto,  a 
noted  rebel  ringleader,  who,  being  pursued  by  the  King's  troops,  had  retreated  to  the 
seashore  to  make  his  escape.  Of  ninety  men  composing  these  crews,  only  nine  were 
saved. 

The  consul  at  Norfolk  informs  me  of  the  arrival  there  of  a  privateer  schooner  from 
Buenos  Ayres,  one  of  several  fitted  out  at  Baltimore,  and  wholly  owned  there ;  that 
from  what  he  has  been  able  to  ascertain,  among  other  vessels  she  plundered  a  Spanish 
ship,  laden  with  a  cargo  of  cochineal,  indigo,  and  specie,  to  the  amount  of  more  than 
$200,000,  and  proceeded  to  Baltimore  to  divide  the  spoil  among  the  concerned.  The 
said  consul,  in  the  discharge  of  his  duty  and  exercise  of  his  rights,  addressed  an  appli- 
cation to  the  collector  of  the  customs,  copy  of  which  is  annexed,  and  also  of  the  answer 
of  the  collector,  by  which  you  will  perceive  that  he  declines  this  just  reclamation,  I 
could  cite  innumerable  other  cases,  as  well  attested  as  those  I  have  just  stated,  bat  I 
omit  them,  as  their  detail  would  fatigue  yon,  w^ithout  tending  to  demonstrate  more 
effectually  that  they  proceed  from  the  non-observance  by  the  officers  of  this  Grovem- 
ment  of  the  President  s  proclamation,  and  of  the  treaty  of  limits  and  na\igation  between 
the  two  governments.* 

On  the  16th  of  January  Don  Luis  writes  again : 

I  have  just  received  information  from  the  King's  consul  at  New  Orleans  of  the  cap- 
ture, within  sight  of  the  Balize  of  that  port,  and  at  little  more  than  musket-shot  from  the 
land,  of  the  Spanish  schooner  Hipolita,  Captain  Don  Buenaventura  March,  by  the  pirate 
Jupiter,  under  the  Margarita  fla^.  To  enable  yon  fully  to  judge  of  the  atrociousness 
of  this  capture,  manifestly  in  violation  of  the  territory  of  the  United  States,  I  have 
the  honor  to  inclose  the  declaration  of  the  captain  of  the  said  schooner,  made  before 
His  Majesty's  consul  at  the  aforesaid  port,  by  which  it  appears  he  was  at  anchor  in  the 
Pass  of  the  Mississippi,  and  with  pratique  from  the  Balize  on  board,  when  he  was 
boarded  by  the  aforesaid  pirate,  and  so  inhumanly  treated  by  him  as  to  be  left  welter- 
iug  in  his  blood  upon  the  deck. 

Jt  would  be  superfluous  to  affect  your  sensibility  by  a  detail  of  the  multiplied  injuries 
and  outrages  incessantly  sustained  by  His  Majesty's  subjects  in  these  ports ;  they  have 
already  been  admitted  by  the4*resident  in  his  message  to  Congress,  recommending  the 
adoption  of  such  measures  as  in  their  wisdom  may  appear  best  calculated  to  repress 
them,  thereby  offering  to  the  King,  my  master,  a  pledge  that  His  Excellency  admits  the 
necessity  of  iiulemnilying  tliem  as  far  as  possible.  It  is,  however,  with  great  regret 
that  I  have  to  remark  on  the  delay  in  carrying  such  urgent  measures  into  execution, 
and  that  the  injuries  complained  of  have  not  been  prevented  by  a  due  observance  of 
the  laws  of  nations,  and  of  the  existing  treaty,  which,  by  the  Constitution,  has  the 
force  of  law  in  all  the  courts,  iu  consequence  of  its  ratiiication  by  the  President  and 
the  Senate.- 

On  the  10th  of  February  Don  Luis  complains  of  five  more  privateers, 
belonging  to  ports  of  the  States,  as  having  taken  prizes,  and  being  en- 
gaged in  cruising  against  Spanish  ships.'^ 

On  the  2Cth  of  ]March  he  writes: 

I  have  just  been  informed  that  there  have  entered  at  Norfolk  two  pirates,  under  the 
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flag  of  Bueuos  Ayres,  the  priucipal  of  which  is  called  the  Independeucia  del  Sud,  armed 
with  16  guus  and  150  men ;  her  captain  is  the  well-known  pirate  called  Commodore 
Chaytor.  The  second  is  the  schooner  Romp,  which,  to  enter  into  that  port,  has  changed 
her  name  to  that  of  Atrevida ;  she  has  a  crew  of  70  men,  and  appeared  to  he  commanded 
by  a  person  called  Grinnolds.  Both  vessels  were  built  and  fitted  ont  at  Baltimore,  belong 
to  citizens  of  that  place,  and  others  in  this  republic,  and  their  crews  and  captains  are 
of  the  same.  Their  entrance  into  Norfolk  has  been  public,  to  revictual,  and  return  to 
their  cruise  against  the  subjects  of  the  King,  my  master  ;  but  their  principal  object  is 
to  place  in  safety  the  fruits  of  their  piracies,  which  must  be  of  great  importance,  if  we 
attend  to  the  information  from  Havana,  which  states  that  they  have  robbed  a  single 
Spanish  vessel,  coming  from  Vera  Cruz,  of  $90,000 ;  and  to  the  fact  that,  on  the  21st  of 
the  present  month,  they  had  deposited  $60,000  in  the  Bank  of  Norfolk,  had  landed  a 
number  of  packages  of  cochineal,  and  had  declared  that  they  had  taken  to  the  amount 
of  $290,000.  I  am  informed  that  the  person  called  Commodore  Cbaytor  was  about  to 
set  ont  for  Baltimore,  probably  to  settle  accounts,  and  divide  his  robberies  with  the 
persons  interested  in  the  outfit.  It  is  a  circumstance  worthy  of  remark,  that  these  two 
pirates  sainted  the  fort  at  Norfolk,  and  that  it  returned  the  salute  upon  the  same  terms 
as  would  have  been  done  with  a  vessel  of  war  of  my  sovereign,  or  of  any  other  nation 
acknowledged  by  all  independent  powers.^ 

At  the  same  time,  another  vessel,  the  Orb,  is  made  the  subject  of 
equally  strong  complaint : 

The  pirate  Orb,  fitted  out  at  Baltimore,  under  the  name  of  the  Confess,  and  flag  of 
Buenos  Ayres,  commanded  by  Joseph  Almeida,  a  Portuguese,  and  a  citizen  of  this  re- 
public, has  had  the  audacity  to  return,  and  enter  the  said  port,  there  to  deposit  a  ^art 
of  his  robberies.  The  piratical  character  of  this  vessel  is  as  fully  acknowledged,  as  it  is 
proved  that  she  was  armed  and  manned  with  people  of  this  country,  and  of  others  in 
the  above-mentioned  port,  and  that  she  had  made  different  prizes  in  the  neighborhood 
of  Cadiz  and  other  ports;  since  there  now  is  in  the  port  of  New  York  the  Spanish 
polacre,  the  Leona,  captured  by  her,  whose  cargo,  consisting  of  $200,000,  is  concealed, 
where  it  is  not  known ;  and  in  the  same  port  of  Baltimore  there  are  deposited  the  pro- 
ceeds of  the  Spanish  brig  Sereno  and  her  car^o,  captured  by  the  same  vessel.  No  evi- 
dence can,  in  my  judgment,  be  olfered  which  gives  greater  certainty  to  facts  so  notorious. 
If  by  chance  anything  could  be  added  thereto,  it  would  be  the  acknowledgment  of  their 
atrocities.  Nevertheless,  I  have  the  mortification  to  say  that  neither  this  notoriety  nor 
the  reclamations  of  His  Majesty's  consul  at  that  port  have  as  yet  been  sufficient  to  pro- 
duce those  steps  which  are  required  by  humanity  to  secure  the  person  of  this  notorious 
pirate,  to  take  the  declarations  of  the  crew,  and  to  prevent  their  enjoying  their  plunder 
to  the  prejudice  of  the  lawful  owners.* 

One  cannot  help  being  struck  with  the  similarity  of  the  complaints 
of  the  Spaniard  with  those  of  which  we  have  lately  heard  so  much. 
The  ships  are  ''pirates;"  the  facts  are  '' notorious;"  ''no  further  evidence 
can  be  necessary." 

In  like  manner  we  have  Mr.  Rush  answering  as  though  it  had  been 
from  Downing  street: 

I  have  had  the  honor  to  receive  your  two  notes,  dated  the  26th  of  this  month,  stating 
that  you  have  been  informed  that  two  armed  vessels  which  have  been  committing  un- 
authorized depredations  upon  the  commerce  of  Spain  have  recently  arrived  at  Norfolk, 
and  that  a  third,  liable  to  the  same  charge,  has  arrived  at  Baltimore,  thus  bringing 
themselves  within  the  reach  of  those  laws  against  which,  in  the  above  and  in  other 
ways,  it  is  alleged  they  have  offended. 

Conformably  to  the  constant  desire  of  this  Government  to  vindicate  the  authority  of 
its  laws  and  the  faith  of  its  treaties,  I  have  lost  no  time  in  writing  to  the  proper  offi- 
cers, both  at  Norfolk  and  Baltimore,  in  order  that  full  inquiry  may  be  made  into  the 
allegations  contained  in  your  notes,  and  adequate  redress  and  punishment  enforced, 
should  it  appear  that  the  laws  have  been*  infringed  by  any  of  the  acts  complained  of. 

I  use  the  present  occasion  to  acknowledge  also  the  receipt  of  your  note  of  the  14th 
of  this  month,  which  you  did  me  the  honor  to  address  to  me,  communicating  information 
that  had  reached  you  of  other  and  like  infractions  of  our  laws  within  the  port  of  Bal- 
timore ;  in  relation  to  which  I  have  to  state  that  letters  were  also  written  to  the  proper 
officers  in  that  city,  with  a.  view  to  promote  every  lit  measure  of  investigation  and 
redress.  Should  it  prove  necessary  I  will  have  the  lienor  to  address  you  more  fully  at 
another  time  upon  the  subjects  embraced  in  these  several  notes.  In  the  mean  time  I 
venture  to  assure  myself,  that  ia  the  readiness  with  which  they  have  thus  far  beeu 
attended  to,  you  will  perceive  a  spirit  of  just  conciliation  on  the  part  of  this  govern- 
ment, as  Well  as  a  prompt  sensibility  to  the  rights  of  your  sovereign.  - 
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Don  Luis  replies  as  Mr.  Adams  or  Mr.  Dudley  wight  have  done : 

By  yoar  note  of  yesterday  I  am  apprised  that  the  President,  on  being  informed,  by 
the  notes  to  which  you  have  replied,  of  the  andacity  with  which  the  pirates  armed  in 
this  country  introduce  into  it  the  fjniits  of  their  robberies,  has  been  pleased  to  give 
suitable  orders  to  the  authorities  at  Norfolk  and  Baltimore,  that  having  ascertained 
the  facts  which  I  have  brought  to  his  knowledge,  they  should  duly  proc^d  according 
to  law  against  the  violators  of  the  laws  of  this  republic.  The  district  attorney  for  the 
United  States  at  Baltimore  has  replied  to  the  King's  consul  there,  that  he  has  no  evi- 
dence upon  which  he  can  proceed  against  Captain  Almeida;  but  if  a  witness  should 
offer,  who  will  depose  to  the  facts  referred  to,  he  will  proceed  to  order  an  embargo  to 
be  laid  on  his  vessel.  I  am  perfectly  aware  that  good  order,  the  personal  security  of 
individuals,  and  the  prevention  of  any  violence  b^ing  committed  upon  them,  require 
that  suits  should  be  instituted  according  to  the  rules  of  court;  hut  when  a  crime  is 
notorious  to  all,  and  is  doubted  by  none,  when  the  tranquillity  and  security  of  the  State, 
the  honor  of  the  nation,  and  the  respect  that  independent  powers  owe  to  each  other,  are 
interested  in  putting  a  stop  to  crimes  so  enormous  as  those  I  have  had  the  honor  to 
denounce  to  you,  it  appears  to  mo  that  the  magistrates  are  authorized  to  collect  a 
summary  body  of  information,  to  inquire  whether  the  public  opinion  is  doubtful,  and 
if  there  be  ground  to  institute  a  suit.  The  collector  of  the  customs  cannot  be  ignorant 
that  the  three  vessels,  which  I  have  named  to  you,  were  built  and  fitted  out  at  Balti- 
more; that  they  were  cleared  at  that  custom-house  as  Americans;  that  their  crews 
were,  at  their  departure,  composed  of  citizens  of  this  Union,  as  were  their  captains ; 
and  that  the  effects  which  they  have  landed  can  only  come  from  Spanish  countries. 
What  stronger  testimony,  if  more  is  wanted,  than  their  own  declaration,  can  be  desired 
t9  proceed  against  these  pirates  ? 

The  ship's  papers,  the  declarations  of  the  crews,  the  log-book*,  are  all  testimony 
which  can  throw  light  upon  the  truth  or  falsehood  of  the  crime  alleged,  and  make  it 
unnecessary  to  trouble  them  until  it  be  ascertained  that  there  is  ground  for  proceeding 
judicially  against  them.^ 

Next  coiues  a  complaint  of  the  capture  of  a  Spanish  brig  by  the 
pirate  Almeida,  commanding  the  Orb  or  Congress,  with  depositions  of 
sailors  of  the  captured  vessel."'^ 

These  letters,  like  those  of  Mr.  Adams,  are  accompanied  by  others 
from  the  locsil  consuls,  with  copies  of  correspondence  between  those 
functionaries  and  the  collectors  of  the  ports.  Thus  Don  Antonio  Yilla- 
lobos  having  called  on  Mr.  Mallory,  collector  of  Norfolk,  to  seize  two 
noted  privateers,  the  Independencia  del  Sud  and  the  Atrevida,  saying 
that  these  vessels  had  been  ''improving  their  equipment  and  considera- 
bly augmenting  their  crew,"  Mr.  Mallory  writes,  as  3Ir.  Edwards  might 
have  done : 

In  reply  I  conceive  it  proper  onl:?  to  remark,  that  these  vessels  have  not  been  un- 
noticed by  me,  and  that,  in  my  conduct  toward  them,  I  shall  endeavor,  as  I  have  done, 
to  observe  that  eoureo  which  my  official  duties  appear  to  me  to  have  prescribed.  In 
pursuing  whicli,  that  I  may  have  the  aid  of  every  light  to  guide  me  which  facts  cau 
afford,  and  as  the  allegations  thus  made  by  you,  in  an  official  form,  must  be  presumed 
to  be  bottomed  on  positive  facts,  which  have  come  to  your  knowledge,  you  wiU  have 
the  goodness,  I  trust,  to  furnish  me,  with  as  little  delay  as  possible,  with  the  evidence 
of  their  existence  in  your  possession.'* 

The  Spanish  Dudley  replies : 

With  regard  to  the  evidence  you  require  I  will  not  hesitate  to  say  that,  as  the  facts 
I  have  stated  are  matter  of  public  notoriety,  known  to  everybody,  and  I  hald  no  reason 
to  suppose  that  you  were  ignorant  of  them,  I  did  not  deem  it  incumbent  on  me  to  add 
anv  proof  to  the  simple  narration  of  them  ;  and  I  was  confident  that,  by  going  on  to 
point  out  to  you  the  stipulations  and  laws  which  are  infringed  in  consequence  of  those 
facts,  you  will  think  yourself  authorized  to  interfere  in  the  manner  requested. 

I  will  assert,  sir,  as  a  known  fact,  that  the  brig  now  called  Independencia  del  Sud  is 
the  same  vessel  which  was  formerly  known  under  the  name  of  the  &f  ammoth  privateer, 
belonging  to  Baltimore,  armed  and  equippejl  in  that  port,  from  which  she  sailed  under 
the  command  of  the  same  James  Chaytor,  who  still  commands  her;  that  the  very  same 
James  Chaytor  was  necessarily  then,  and  cannot  have  ceased  since  to  be,  a  citizen  of 
the  United  States,  is  settled  and  has  a  family  in  Baltimore,  whence  his  wife  came  down 
a  few  days  ago  in  the  packet  Walter  Gray,  and  is  now  in  this  town  on  a  visit  to  her 
husband ;  that  he  has  enlisted  men  in  this  port,  many  of  whom  are  not  so  obscure  as 
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not  to  bf»  generally  known.  I  will  mention,  as  an  example,  Mr.  Yoimjj,  of  Portsmonthy 
who  is  now  acting  as  first  lieutenant  on  board  the  said  brig.  I  will  assert  as  a  fact 
that  the  Atrevida  is  the  very  schooner  known  before  under  the  name  of  the  Romp,  the 
same  that  nnderwent  a  trial  for  piracy  before  the  Federal  court  in  this  State ;  that  her 
present  commander,  Captain  Grinnolds,  is  a  native  of  oue  of  the  neighboring  towns, 
and  very  well  known  in  this  place  ;  and  finally,  that  this  veasel  has  been  at  one  of  the 
wharves  altering  her  copper,  which  I  call  an  improvement  in  her  equipment. 

If  these  public  facts,  falling  within  the  knowledge  of  every  individual,  require  more 
proof  than  the  public  notoriety  of  them,  I  must  request  to  be  informed  as  to  the  nature 
of  that  proof,  and  also  whether  you  are  not  warranted  to  act  upon  just  gn)unds  of 
suspicion  without  that  positive  evidence  which  is  only  necessary  before  a  court  of 
justice.* 

The  collector  did  not  look  upou  the  facts  as  sufficient  to  warrant  any 
fifction  on  his  part. 

The  correspondence  goes  on  in  ranch  the  same  strain.  On  the  19th  of 
September,  Don  Luis  writes  to  Mr.  J.  Q.  Adams : 

A  complaint  having  been  laid  before  His  Catholic  Majesty's  government  by  a  part  of 
the  crew  of  the  Spanish  polacca  Santa  Maria,  captured  on  her  passage  from  Havana  to 
Cadiz  by  the  pirate  called  the  Patriota  Mexicano,  commanded  by  Josd  Guillerrao  Este- 
fanos,  manned  with  citizens  of  these  States,  and  covered  by  their  flag,  under  whiph  he 
chased  and  brought  to  the  said  polacca,  until,  having  ascertained  her  capture,  he 
hoisted  the  insurgent  flag,  I  have  received  the  commands  of  the  King  my  master  to  re- 
quest of  the  President,  through  your  medium,  the  most  decisive  measures  for  putting  an 
end  to  the  abuses  practiced  in  the  ports  of  this  Uuion,  by  arming  privateers  to  cruise 
againsc  the  Spanish  trade,  thus  prostituting  the  flag  of  the  United  States  by  these  pre- 
datory acts,  and  trampling  under  foot,  with  an  unparalleled  audacity,  national  rights 
and  tlie  existing  treaty  between  Spain  and  these  States. 

I  therefore  now  renew  those  urgent  reclamations  which,  on  former  occasions,  I  have 
submitted  to  the  President,  through  your  department,  on  this  important  point ;  and  I 
trust  that  the  numerous  instances  of  these  abuses  and  horrible  depredations  will  induce 
his  excellency  to  adopt  energetic  measures  to  restrain  these  excesses,  which  so  deeply 
eompromit  the  neutrality  of  the  United  States  in  the  eyes  of  all  nations,  and  are  wholly 
repuguant  to  the  friendship  and  gootl  understanding  happily  subsisting  between  them 
and  Ills  Catholic  Majesty. 

In  a  letter  of  the  2d  of  Xoveinber,  he  writes  : 

It  is  very  disa^eeable  to  me  to  have  to  repeat  to  you,  sir,  what,  unfortunately^  I  have 
been  several  times  under  the  neoessity  of  sumbitting  to  the  Prasident,  through  the 
medium  of  your  predecessors,  namely,  that  the  act  of  Congress  of  the  3d  of  March,  1817, 
has  in  no  wise  lessened  the  abuses  by  which  the  laws  are  evaded,  and  which  render 
entirely  illusory  the  laudable  purposes  for  which  they  were  enacted.  From  the  greater 
part  ot  the  ports  of  these  States  there  frequently  sail  a  considerable  number  of  vessels 
with  the  premeditated  intention  of  attacking  the  Spanish  commerce,  which  carry  their 
armament  concealed  in  the  hold.  It  rarely  happens  that  they  can  be  arrested,  inasmuch 
as  the  collectors  of  the  customs  say  that  they  have  not  at  their  disposition  the  naval 
force  necessary  to  effect  it ;  on  the  other  hand,  armed  vessels,  under  the  flag  of  the  in- 


surgents, enter  into  the  ports  of  the  Union,  and  not  only  supply  themselves  with  all 
necessaries,  but  also  considerably  increase  the  means  they  already  have  of  destroying 
the  trade  of  Spain,  as  has  recently  been  the  case  at  New  York,  whereby  (the  so-called) 


privateers  of  His  Majesty's  revolted  provinces,  which  are  in  reality  nothing  more  than 
pirates,  manned  by  the  scum  of  all  countries,  enjoj'  gi-eater  privileges  than  the  vessels 
of  independent  powers.'* 

The  same  state  of  things  continues  in  181S.    On  the  9th  of  June,  Don 
Luis  de  Onis  informs  Mr.  Adams : 

At  my  passage  through  Baltimore,  on  my  way  to  Philadelphia,  it  was  represented  to 
me  by  His  Catholic  M^jesty^s  consul  for  the  State  of  Marylaud  that  there  were  in  that 
port  four  pirates,  or  privateers,  if  you  please  so  to  call  them,  namely,  the  Independencia 
del  Sud,  Captain  Gnunold ;  the  Puerredon,  alias  Mangore,  Captain  Barnes  ;  the  Repub- 
licano.  Captain  Chase  ;  and  the  schooner  Alerta,  Captain  Chaytor.  These  pirates,  de- 
nominated privateers,  or  vessels  of  war,  of  the  pretended  government  of  Buenos  Ayres, 
have  entered  the  port  of  Baltimore  for  the  purpose  of  dividing  the  spoil  resulting  from 
their  deprwlations  on  Spanish  commerce,  and  of  refitting  and  arming  to  renew  these 
excesses  on  the  high  seas.  It  is  a  matter  of  universal  notoriety  at  Baltimore  that  three 
of  the  above-named  vessels  were  fitted  out  there,  and  the  fourth  is  a  schooner  captured 
by  them  from  Spanish  subjects ;  it  is  no  less  so  that  their  comuianders  and  tlie  greater 
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part  of  the  crews  are  American  citizens,  and  that  there  is  scarcely  a  sinpjle  individual 
belonging  to  BnenosAyres  to  be  found  among  them.  *  ,     *  * 

I  am  aware,  sir,  that  you  will  tell  me  that  the  courts  are  open  to  the  recognizance 
of  claims  of  this  nature,  and  ready  to  apply  the  law  to  such  cases  as  occur  and  are  sup- 
ported by  suitable  testimony  ;  but  I  am  under  the  necessity  of  declaring  to  you  that  it 
is  in  vain  to  seek  such  testimony,  however  clear  it  may  be  to  everybody.  I  have 
demonstrated,  in  the  most  pointed  manner,  to  His  Majesty's  consul  the  propriety  of 
directing  his  attention  to  points  of  so  much  importance  ;  but  he  has  proved  to  me  that 
a  great  portion  of  the  commercial  people  of  Baltimore  being  interested  in  the  cases 
which  produce  my  present  reclamations,  no  one  is  willing  to  come  forward  and  oflfer 
testimony  against  what  is  termed  the  general  interest ;  and  thus  the  wise  measures  of 
government  are  eluded,  justice  is  parjilyzed,  and  the  suits  procrastinated  and  deferred 
from  court  to  court,  with  a  view  to  deprive  His  Majesty's  subjects  of  that  justice  which 
they  have  an  undoubted  right  to  seek  in  the  tribunals  on  all  their  claims.*^ 

Having  stated  that  the  vessels,  in  addition  to  the  object  of  *'  convey- 
ing to  the  parties  interested  at  Baltimore  the  proceeds  of  their  spolia- 
tions on  the  Spanish  commerce,  and,  among  others,  that  of  the  Philippine 
Company's  ship  Triton,  to  the  amount  of  $1,500,000,  captured  by  the 
pirate  ludependencia  del  Sud,  and  carried  to  Buenos  Ayres  to  be  sold 
there,  have  a  project  in  fitting  out  anew  and  of  attacking  some  posses- 
sions of  the  King,  my  master,  on  this  continent,  to  which  they  may 
more  easily  send  their  prizes  5  that  these  same  privateers  have  brought 
in  two  Spanish  prizes,  which  are  at  this  moment  in  the  port  of  Baltimore, 
one  of  them  a  vessel  belonging  to  the  royal  navy,''  he  continues : 

I,  therefore,  demand,  in  the  name  of  the  King,  my  master,  the  restoration  of  those 
prizes,  as  having  been  made  by  American  citizens,  and  vessels  fitted  out  in  this  country, 
in  violation  of  the  existing  treaty  between  the  two  powers,  and  that  the  sailing  of  the 
said  privateers  be  stopped,  and  they  compelled  to  give  security  for  the  result  of  an  ex- 
pedition, of  which,  without  knowing  positively  that  they  intend  to  execute  it,  I  have 
the  strongest  grounds  for  presuming  they  mean  to  do;- 

The  correspondence  closes  with  a  letter  of  Don  Luis  to  Mr.  Adams  ot 
the  16th  of  November,  1818,  in  which  he  thus  writes: 

Whatever  may  be  the  forecast,  wisdom,  and  justice  conspicuous  in  the  laws  of  the 
United  States,  it  is  universally  notorious  that  a  system  of  pillage  and  aggression  has 
been  organized  in  several  parts  of  the  Union  against  the  vessels  and  property  of  the 
Spanish  nation  ;  and  it  is  equally  so  that  all  the  legal  suits  hitherto  instituted  by  His 
Catholic  Majesty's  consuls  in  the  courts  of  their  respective  districts  for  its  prevention, 
or  the  recovery  of  the  property,  when  brought  into  this  country,  have  been,  and  still 
are,  completely  unavailing.  The  artifices  and  evasions  by  means  of  which  the  letter 
of  the  law  has  on  these  occasions  been  constantly  eluded,  are  sufficiently  known,  and 
even  the  combination  of  interests  in  persons  who  are  well  known,  among  whom  are 
some  holding  public  offices.  With  a  view  to  afford  you  and  the  President  more  com- 
plete demonstration  of  the  abuses,  aggressions,  and  piracies  alluded  to,  I  inclose  you 
correct  lists,  extracted  from  authentic  documents  deposited  in  the  archives  of  this  le- 
gation, exhibiting  the  number  of  privateers  or  pirates  fitted  out  in  the  United  States 
against  Spain,  and  of  the  prizes  brought  by  them  into  the  port«  of  the  Union,  as  well 
as  of  those  sent  to  other  ports,  together  with  the  result  of  the  claims  made  by  the 
Spanish  consuls  in  the  courts  of  this  country.  Among  them  you  will  find  the  case  of 
two  armed  ships,  the  Horazio  and  Curiazo,  built  at  New  York,  and  detained  by  His 
Majesty's  consul  there  on  the  ground  of  their  having  on  board  thirty  pieces  of  cannon 
concealed,  with  their  carriages,  and  a  crew  of  160  men.  On  which  occasion  it  was  pre- 
tended that  it  could  not  be  i)rovc<l  that  these  guns  were  not  an  article  of  commerce, 
and  they  finally  put  to  sea  without  them,  the  extraordinary  number  of  officers  and 
crew  passing  for  passengers.  The  number  of  privateers  or  pirates  fitted  out  and  pro- 
-tected  in  the  ])orts  of  this  republic,  as  well  as  of  the  Spanish  prizes  made  by  them, 
*ar  exceeds  that  contained  in  the  within  list,  but  I  only  lay  before  your  Government 
those  of  which  I  have  certain  and  satisfactory  proofs.  The  right  of  Spain  to  an  ade- 
quate indemnity  for  all  the  spoliations  committed  by  these  privateers  or  pirates  on  the 
Crown  and  subjects  of  His  Catholic  Majesty  is  undeniable ;  but  I  now  submit  it  to  your 
Government  only  to  ])c>int  out  the  extreme  necessity  of  putting  an  end  to  these  con- 
tinued acts  of  hostility  and  depredation,  and  of  cutting  short  these  enormous  andfia- 
grant  abuses  and  evils,  by  the  adoption  of  such  eftectual  precautions  and  reme<lies  as 
will  put  it  out  of  the  power  of  cilpidity  or  ingenuity  to  defeat  or  elude  them.^ 
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The  letter  is  accompanied  by  a  list  of  thirty  privateers  belonging  to 
the  i)orts  of  New  Orleans,  Charleston,  Philadelphia,  Baltimore,  and 
New  York,  with  a  formidable  list  of  prizes  made  by  them. 

During  this  time  similar  complaints  had  been  constantly  addressed  to 
the  United  States  Government,  on  behalf  of  that  of  Porta-  ron„,u.nt.ofpor. 
gal,  by  the  minister  of  the  latter  power,  the  Chevalier  Cor-  * '*^' 
rea  de  Serra.  Portugal  being  at  that  time  involved  in  war  with  the 
Artigas  government,  privateers  were  in  like  manner  fitted  out  and 
manned  by  American  citizens  against  the  commerce  of  Portugal. 

On  the  8th  of  March,  1818,  the  Portugese  njinister  writes  to  Mr.  Adams 
that  he  is  ordered  to  lay  before  the  eyes  of  the  United  States  Government 
the  case  of  three  Portugese  ships,  (of  which  he  gives  the  details,)  "  cap- 
tured by  privateers  fitted  in  the  United  States,  manned  by  American 
-crews,  and  commanded  by  American  captains,  though  under  insurgent 
colors."  He  incloses  an  extract  from  the  documents  proving  these  facts, 
and  ofi'ers  to  place  the  documents  themselves  at  the  disposal  of  Mr. 
Adams.^ 

Mr.  Adams,  setting,  as  it  were,  an  example  to  future  British  foreign 
secretaries,  answers : 

The  Government  of  the  United  States  baving  used  aU  the  means  in  its  power  to  pre- 
vent the  fitting  out  and  arming  of  vesnels  in  their  x>orts  to  cruise  against  any  nation 
with  whom  they  are  at  peace,  and  having  faithfuHy  carried  into  execution  the  laws 
enacted  to  preserve  inviolate  the  neutral  and  pacitic  obligations  of  this  Union,  cannot 
consider  itself  bound  to  indemnify  individual  foreigners  for  losses  by  captures,  over 
which  the  United  States  have  neither  control  nor  juris<liction.  For  such  events  no  na- 
tion can  in  principle,  nor  does  in  practice,  hold  itself  responsible.  A  decisive  reason 
for  this,  if  there  were  no  other,  is  the  inability  to  provide  a  tribunal  before  which  the 
facts  can  be  proved. 

The  documents  to  which  you  refer  must,  of  course,  be  ex-paric  statements,  which  in 
Portugal  or  in  Brazil,  as  well  as  in  this  country,  could  only  serve  as  a  foundation  for 
actions  in  damages,  or  for  the  prosecution  and  trial  of  the  persons  supposed  to  have 
•committed  the  depredations  and  outrages  alleged  in  them.  Should  the  parties  come 
within  the  jurisdiction  of  the  United  States,  there  are  courts  of  admiralty  comnetent 
to  ascertain  the  facts  upon  litigation  between  them,  to  punish  the  outrages  which  may 
be  duly  proved,  and  to  restore  the  property  to  its  rightful  owners,  should  it  also  be 
brought  within  our  jurisdiction  and  found  upon  judicial  im|uiry  to  have  been  taken 
in  the  manner  represented  by  your  letter.  By  the  universal  laws  of  nations  the  obli- 
gations of  the  American  Government  extend  no  further.- 

Again,  on  the  15th  of  October,  the  Chevalier  de'Serra  writes: 

Washixgtox,  October  15,  ldl8. 
Sir:  This  very  moment  I  perceive  the   intelligence  that  a  ship  is  fitting  in  the 
Patuxent  to  cruise  against  the  Portuguese  commerce,  and  the  ship  so  fitting  is  no  other 
than  the  Portuguese  tine  brig  Soam  Sexto,  taken  some  weeks  before  by  the  Baltimorean 

?rivateer  Fortuna,  sent  into  Beaufort,  North  Carolina,  and  the  goods  shipped  for  New 
brk  and  Baltimore  where  they  are  under  reclamation.  Captain  Taylor  left  Baltimore 
on  Sunday  to  take  charge  of  her,  and  the  night  before  the  last  a  great  deal  of  stores 
left  Baltimore  for  this  ship. 

You  know  perfectly  to  what  extent  the  supreme  Executive  can  exert  his  power  to 
prevent  such  a  breach  of  all  moral  and  international  law  ;  and  1  dare  not  doubt  that 
it  will  be  exerted,  persuaded  as  1  am  of  the  honorable  feelings  of  this  Government. 
I  am,  «&c., 

JOSEPH  COEREA  DE  SERRA. 
P.  8. — There  exist  now  in  Baltimore  many  persons  who  are  able  to  identify  theship.^ 

The  reply  comes — that  the  vessel  sliall  be  seized  I    Xo. 

•  Washington',  Ovtoher  23,  1S18. 

Srn :  I  have  had  the  honor  of  receiving,  and  have  laid  before  the  l*resident  of  the 
'United  States,  your  letter  of  the  15th  instant.     1  am  directed  by  him  to  inform  you 
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that,  if  you  will  famish  a  list  of  the  names  of  the  persons  chargeable  with  a  viola- 
tion of  the  laws  of  the  United  States,  in  fitting  ont  and  armins  a  vessel  within  the 
United  States  for  the  purpose  of  cruising  against  the  subjects  of  ,ybur  sovereign,  and 
of  the  witnesses  by  whose  testimony  the  charge  can  be  substantiated,  directions  will  be 
given  to  the  attorney  of  the  United  States  for  the  district  of  Maryland  to  institute  suits, 
against  the  persons  complained  of,  in  the  proper  court  competent  to  their  trial. 
I  pray  you,  &c., 

JOHN  Q.  ADAMS.^ 

Yet  there  can  be  no  doubt  that,  during  this  time,  the  United  States 
Government  were  honestly  sincere  in  their  desire  to  put  down  the 
scandal  occasioned  by  this  wholesale  system  of  privateering.  Several 
vessels  were  seized,  of  which  some  were  actually  condemned,  others 
released  only  on  giving  security ;  but  the  practice  continued,  vessels 
being  enabled  to  elude  all  the  vigilance  and  activity  of  the  officials.  As 
late  as  the  23d  of  November,  1819,  the  Chevalier  de  Serra  writes  in  a 
disconsolate  strain,  representing  the  evil  as  increasing  rather  than 
diminishing : 

Philadelphia,  Xacember  23, 1819. 

Sir  :  I  have  the  honor  of  suhmitting  the  following  facts  and  considerations  : 

During  more  than  two  years  I  have  been  obliged  by  my  duty  to  oppose  the  system-^ 
atic  and  organized  depredations  daily  committed  on  the  property  of  Portuguese  sub- 
jects by  people  living  in  the  United  States  and  with  ships  fitted  in  ports  of  the  Union, 
to  the  ruin  of  the  commerce  of  Portugal.  I  do  justice  to,  and  am  grateful  for,  the- 
proceedings  of  the  Executive,  in  order  to  put  a  stop  to  these  depredations,  but  the  evil 
is  rather  increasing.  I  can  present  to  you,  if  required,  a  list  of  fifty  Portuguese  ships, 
almost  all  richly  laden,  some  of  them  East  Indiamen,  which  have  been  taken  by  these 
people  during  the  period  of  full  peace.  This  is  not  the  whole  loss  we  have  sustained, 
this  list  comprehending  only  those  captures  of  which  I  have  received  official  com- 
plaints. The  victims  have  been  mjiny  more,  besides  violations  of  territory  by  landing 
and  plundering  ashore  with  shocking  circumstances. 

One  city  alone  on  this  coast  has  armed  twenty-six  ships  which  prey  on  our  vitals, 
and  a  week  ago  three  armed  ships  of  this  nature  Were  in  that  port  waiting  for  a  favor- 
able occasion  of  sailing  for  a  cruise.  Certainly,  the  people  who  commit  these  excesses 
are  not  the  United  States,  but  nevertheless  they  live  in  the  United  States  and  employ 
against  us  the  resources  which  this  situation  allows  them.  It  is  impossible  t«  view 
them  otherwise  than  a  wide-exteuded  and  powerful  tribe  of  infidels,  worse  still  than 
those  of  North  Africa.  The  North  Africans  make  prizes  with  leave  of  their  govern- 
ment according  to  their  laws  and  after  a  declaration  of  war  ;  but  these  worse  infidels 
of  whom  I  speak,  make  prizes  from  nations  friendly  to  the  United  States  against  the 
will  of  the  Government  of  the  United  States,  and  in  spite  of  the  laws  of  the  United 
States.  They  are  more  powerful  than  the  African  infidels,  because  the  whole  coast  of 
Barbary  does  not  possess  such  a  strength  of  privateers.  They  are  numerous  and  widely 
scattered,  not  only  at  sea  for  action,  but  ashore  likewise  to  keep  their  ground  against 
the  obvious  and  plain  sense  of  your  laws,  since  most  generally,  wherever  they  have 
been  called  to  the  law,  they  have  found  abettors  who  have  helped  them  to  invade  the 
laws  by  formalities. 

I  shall  not  tire  you  with  the  numerous  instances  of  these  facts,  but  it  may  be  easily 
conceived  how  I  am  heartily  sick  of  receiving  frequent  communications  of  Portuguese 
property  stolen,  of  delinquents  inconceivably  acquitted,  letters  from  Portuguese  mer- 
chants deeply  injured  in  their  fortunes,  and  seeing  me  (as  often  has  been  the  case)  op- 
pressed by  prayers  for  bread  from  Portuguese  sailors  thrown  penniless  on  the  shores 
after  their  ships  had,  been  captured. 

The  Executive  having  honorably  exerted  the  powers  with  which  your  Constitution 
invests  him,  and  the  evu  he  wished  to  stop  being  found  too  refractory,  it  would  be  mere 
and  fruitless  importunity  if  I  continued  with  individual  complaints  except  by  positive 
orders.  This  Government  is  the  only  proper  judge  of  what  constitutional  dispositions 
or  arrangements  may  be  established  for  the  enforcement  of  the  laws,  and  he  alone  has 
the  means  of  obtaining  them,  which  are  constitutionally  shut  to  any  foreign  min- 
ister ;  I  trust  in  the  wisdoni  and  justice  of  this  Government  that  he  will  find  the  proper 
means  of  putting  an  end  to  this  monstrous  infidel  conspiracy,  so  heterogeneous  to 
the  very  nature  of  the  United  States. 

Before  such  convenient  means  are  established,  the  efforts  of  a  Portuguese  minister 
on  this  subject  (the  only  one  of  importance  at  present  between  the  two  nations)  are  of 
little  profit  to  the  interests  of  his  sovereign.  Rel^'ing  confidently  on  the  successful 
eflbrts  of  the  Government  to  bring  forth  such  a  desirable  order  of  things,  I  choose  this. 
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I 
moment  to  pay  a  visit  to  Brazil,  where  I  am  anthorized  by  His  Majesty  to  go.  My  age 
and  my  private  affairs  do  not  allow  much  delay  in  making  use  of  this  permission,  and 
I  intend  to  profit  by  the  first  proper  occasion  that  may  offer.  The  arrangements  for 
my  departure  will  require  my  personal  exertions,  and  it  will  not  be  consequently  in 
my  power  to  make  an  early  or  long  residence  in  Washington  this  winter.  Ajb  soon  as 
I  shall  be  able  I  will  present  myself  there  to  pay  my  due  obeisance  to  the  President  of 
the  United  States,  and  my  respects  to  you. 
Accept.  &c., 

JOSEPH  CORREA  DE  SERRA.^ 

TUe  United  States  Governraeut  took  the  very  proper  step  of  getting 
an  act  passed  prohibiting  the  entrance  of  ^privateers  into  certain  ports 
of  the  United  States;  but  this  does  not  appear  to  have  had  the  effect 
of  stopping  the  evil;  privateering  appears,  if  we  may  judge  by  the 
continued  complaints,  to  have  gone  on  as  before. 

On  the  8th  of  June,  1820,  the  Chevalier  de  Serra  calls  attention  to  a 
ship,  taken  by  one  of  the  privateers,  having  been  sold  by  judicial  au- 
thority "  in  Baltimore,  under  the  hammer,  to  Captain  Cha^e,  a  notori- 
ous privateersman,  standing  under  an  indictment  for  piracy." 

He  adds : 

It  is  to  be  immediately  fitted  as  a  privateer  (and  a  formidable  one  it  will  prove,  by 
its  size  and  strength,  which  are  those  of  a  good  frigate)  to  cruise  against  the  Portu- 
guese ludiamen,  and  the  command  of  it  will  be  given,  as  it  is  assured,  to  the  notorious 
Captaiu  Taylor. 

I  have  not  the  least  doubt  that  the  supreme  Executive  of  this  nation  has  both  the 
power  and  the  will  of  putting  a  stop  to  this  hostile  armament,  particularly  when,  as 
in  this  case,  he  has  timely  information  which  will  be  successively  put  under  his  eyes, 
at  the  very  stage  of  this  inimical  attempt  on  the  Portuguese  commerce.^ 

Again,  on  the  16th  of  July :      • 

Wilmington,  July  16, 1820. 

Sir  :  I  am  ordered  by  my  sovereign  to  lay  before  this  Government  the  names  and 
value  of  nineteen  Portuguese  ships  and  their  cargoes,  taken  by  private  armed  ships, 
fitted  in  the  ports  of  the  Union  by  citizens  of  these  States.  The  values  have  been 
ascertained  by  the  proper  courts  of  justice,  and  revised  with  all  care  and  attention  by 
the  royal  board  of  commerce.  In  proportion  as  the  value  of  the  other  ships  stolen  is  iu 
the  same  manner  ascertained,  their  names,  and  the  amount  of  losses,  will  be  laid  before 
this  Government.^ 

The  value  of  the  nineteen  ships  is  stated  at  $616,158. 

In  this  letter  the  chevalier  proposes  the  appointment  of  commission- 
ers to  ''  confer  and  agree  upon  what  reason  and  justice  demand.''  The 
pro])osal  was  declined. 

The  reply  was : 

The  appointment  of  commissioners  to  confer  and  agree  with  the  ministers  of  Her 
Most  Faithful  Majesty  upon  the  subject  to  which  your  letter  refers,  would  not  be  con- 
sistent with  the  Constitution  of  the  United  States  nor  with  any  practice  usual  among 
civilized  nations.  The  judicial  power  of  the  United  States  is,  by  their  Constitution, 
vested  in  their  Supreme  Court,  and  iu  tribunals  subordinate  to  the  same.  The  judges 
of  these  tribunals  are  amenable  to  their  country  by  impeachment,  and  if  any  Portu- 
guese subject  has  suffered  wrong  by  any  act  of  any  citizen  of  the  United  States  within 
their  jurisdiction,  it  is  before  these  tribunals  that  the  remedy  is  to  be  sought  and  ob- 
tained. For  any  acts  of  citizens  of  the  United  States  committed  out  of  their  jurisdic- 
tion and  beyond  their  control,  the  Government  of  the  United  States  is  not  responsible* 

The  proposal  was  renewed  in  1822,  but  again  declined.  The  Govern- 
ment had  done  all  it  could  do.  *'  Every  attention,  compatible  with  the 
rights  of  citizens  of  the  United  States  and  with  the  laws  of  nations,  had 
been  paid  by  the  Government  to  the  complaints  of  M.  Correa  of  captures 
made  by  privateers  fitted  out  within  the  United  States  and  partly  manned 
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by  their  citizens."  "  The  laws  for  securing  the  faithful  performance  of 
the  duties  of  neutrality  had  been  revised  and  enforced  ;  decrees  of  resti- 
tution had  been  pronounced  by  the  judicial  tribunals  in  all  cases  of  Por- 
tuguese captured  vessels  brought  within  the  jurisdiction  of  the  United 
States ;  and  all  the  measures  within  the  competency  of  the  Executive 
had  been  taken  by  that  department  of  the  Government  for  repressing 
the  fitting  out  of  privateers  from  United  States  ports,  and  the  enlist- 
ment of  citizens  in  them.'' 

Mr.  Adams  adds,  in  a  letter  to  the  United  States  minister  at  Lisbon : 
**  These  measures,  however,  dp  not  appear  to  have  been  altogether  sat- 
isfactory to  the  Portuguese  government,  doubtless  because  they  are  not 
sufficiently  understood  by  them.^^^  The  Portuguese  minister  thought  that 
the  short  and  simple  process  would  have  been  to  seize  the  ships,  by  vir- 
tue of  the  executive  power ;  but  the  Mr.  Adams  of  that  day  thought  of 
•'  the  rights  of  American  citizens  and  the  law  of  nations." 

The  pleadings  of  the  United  States  say  little  or  nothing  in  answer  to 
the  facts  relating  to  Portugal.  As  to  those  relating  to  Spain,  they  say 
in  a  somewhat  off-hand  way,  "  What  then  ?  if  we  did  injury  to  Spain 
we  repaired  it."^  The  British  Counter  Case  answers  that  the  reparation 
consisted  in  setting  off,  in  a  subsequent  treaty  between  the  two  nations, 
some  unascertained  claims  against  the  serious  claims  for  actual  losses 
sustained  by  the  Spanish  commerce  through  the  acts  of  American  pri- 
vateers.^ I  agree  with  the  United  States  that  Spain  having  consented 
to  be  satisfied  with  this  reparation,  nothing  more  is  to  be  said  on  that 
head.  Nor  do  I  think  that  matters  which  happened  half  a  century  ago 
can  with  any  fairness  be  brought  forward  to  the  prejudice  of  the  United 
States  in  answer  to  the  present  claim,  not  even  though  provocation 
might  have  been  given  by  the  assertion  of  American  superiority  so  os- 
tentatiously obtruded  in  the  pleadings  of  the  United  States.  But  these 
instances  of  infractions  of  maritime  neutrality  on  so  large  a  scale  are 
important  for  a  very  different  purpose ;  they  show  the  difficulty  of  re- 
pressing offenses  of  this  sort ;  they  show  that  the  asserted  superiority 
of  the  American  law  is  an  empty  boast ;  and  they  entirely  bear  out  my 
view  as  to  the  alleged  power  of  the  President  to  make  up  for  any  defi- 
ciency in  the  ordinary  law  as  administered  by  the  courts.  In  the  long 
series  of  complaints  made  by  the  representatives  of  Spain  and  Portugal 
as  to  the  thirty  privateers,  of  the  issuing  of  which  from  the  ports  of  the 
United  States  Bon  Luis  de  Onis  thus  incessantly  complains,  or  as  to 
the  twenty-six  which  the  Chevalier  de  Serra  mournfully  enumerates  as 
capturing  Portuguese  vessels,  no  instance,  so  far  as  I  am  aware,  occurs 
in  which,  when  the  Government  officials  alleged  that  the  evidence  was 
insufficient,  the  President  intervened,  by  virtue  of  the  discretionary 
power  said  to  be  vested  in  him  to  arrest  a  vessel. 

The  temporary  act  passed  by  the  American  Congress  in  183S,  on  the 

American  act  of  occaslou  of  thc  Cauadiau  insurrection,  has  been  more  than 

'■^^  once  referred  to  in  the  course  of  the  present  controversy.* 

The  circumstances  under  which  that  act  was  passed  are  stated  in  the 
proclamaticm  of  President  Van  Buren,  of  the  oth  of  January,  1838,  in 
which  he  said  that  information  had  "just  been  received  that,  notwith- 
standing the  proclamation  of  the  governors  of  the  Slates  of  New  York 
and  Vermont,  exhorting  their  citizens  to  refrain  from  any  unlawful  acts 
within  the  territory  of  the  United  States,  and  notwithstaudiDgthepres- 

^  British  Appendix,  vol.  iii,  p.  1(52. 
^Arpjument  of  the  United  States,  p.  83. 
•'*  British  Connter  Case,  p.  35. 

'•See  Case  of  the  United  States,  p.  134.    Argument  of  the  United  ^tat/ysr  R  SJ^^T^ 
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ence  of  the  civil  officers  of  tbe  United  States,  ♦  ♦  ♦  arms 
and  munitious  of  war  and  other  supplies  have  been  procured  by  the 
(Canadian)  insurgents  in  the  United  States;  that  a  military  force,  con- 
sisting in  part,  at  least,  of  citizens  of  the  United  States,  had  been  actu- 
ally organized,  had  congregated  at  Navy  Island,  and  were  still  in  arms, 
under  the  command  of  a  citizen  of  the  United  States,  and  that  they 
were  constantly  receiving  accessions  and  aid/' 

As  Congress  sits  from  January  to  March,  the  necessary  law  which  the 
circumstances  called  for  might  have  been  passed  at  once,  but  it  was  de- 
layed till  March  10,  1838,  and  does  not  appear  to  have  been  approved 
by  the  President  until  the  20tli  of  April ;  even  then,  it  seenus  either  to 
have  been  inefficacious  or  feebly  enforced,  as  on  the  21st  of  November, 
the  President  issued  another  proclamation : 

Whereas  there  is  too  mnch  reason  to  believe  that  citizens  of  the  United  States,  in 
disregard  of  the  solemn  waminjf  heretofore  given  to  them  by  the  prpclamation  issued 
by  the  Executive  of  the  General  Government,  and  by  some  of  the  governors  of  the  States, 
have  combined  to  disturb  the  peace  of  a  neighboring  and  friendly  nation;  and  whereas 
information  has  been  given  to  me,  derived  from  otScial  and  other  sources,  that  many 
citizens  in  different  parts  of  the  United  States  are  associated  or  associating  for  the 
same  purpose ;  and  whereas  disturbances  have  actuall3'  broken  out  anew  in  different 
parts  of  the  two  Canadas ;  and  whereas  a  hostile  invasion  has  been  made  by  citizens 
of  the  United  States,  in  conjunction  with  Canadians  and  others,  who,  after  forcibly 
seizing  upon  the  property  of  their  peaceful  neighbors,  for  th0  purpose  of  effecting  their 
unlawful  designs,  are  now  in  arms  against  the  authorities  of  Canada,  in  perfect  disre- 
gard of  their  own  obligations  as  American  citizens,  and  of  the  obligations  of  the  Gov- 
ernment of  their  country  to  foreign  nations.      • 

It  may  here  be  remarked,  in  passing,  that,  while  open  assistance  was 
thus  afforded  from  the  United  States  to  the  Canadian  insurgents,  in 
1838,  during  the  whole  period  of  the  civil  war,  the  confederates  never 
once  succeeded  in  directing  any  hostile  operations  of  importance  from 
Canada  against  the  exposed  American  frontier ;  and  that  in  October, 
18G4,  when  a  few  adventurers  made  the  attack  on  the  bank  at  St.  Al- 
ban's,  (a  town  near  the  Vermont  boundary,)  prompt  measures  were  taken 
to  prevent  any  such  attempt  being  renewed  from  the  Canadian  side, 
and  an  act  was  passed  by  the  Canadian  Parliament  when  it  met  in 
February,  18G5,  quite  as  stringent  in  its  provisions  as  the  act  of  Con- 
gress of  1838. 

Lopez,  a  Spanish  adventurer,  had  formed  a  plan  in  1849  for  an  attack 
on  Cuba,  with  the  object  of  annexing  it  to  the  United  States,  fxpcit  on  or  lo- 
The  idea  of  Cuban  annexation  was  then  in  great  favor  with  j*^* "^^""'^ ^"»"' 
an  important  political  party,  who  hoi)ed  to  secure  the  entrance  of  a 
slave-holding  State  into  the  Union,  and  thus  counterbalance  the  grow- 
ing power  of  the  Northern  or  free  States.  Lopez  accordingly  met  with 
much  popular  support. 

On  the  11th  August,  1849,  the  President  of  the  United  States  issued 
a  proclamation  stating  that  '•  there  was  reason  to  believe  that  an  armed 
expedition  was  about  to  be  fitted  out  in  the  United  States,  with  an  in- 
tention to  invade  the  island  of  Cuba  or  some  of  the  provinces  of  Mexi- 
co,'' and  that  "  the  best  information  which  the  Executive  had  been  able 
to  obtain,  pointed  to  the  island  of  Cuba  as  the  object  of  this  expedi- 
tion ;"  and  calling  upon  **  every  officer  of  this  Government,  civil  or  mili- 
tary, to  use  all  efforts  in  his  power  to  arrest,  for  trial  and  punishment, 
every  such  offender  against  the  laws  providing  for  the  performance  of 
our  sacred  obligations  to  friendly  powers.-' 

On  the  7tli  May,  1850,  Lopez  left  New  Orleans  in  a  steamer  with 
about  live  hundred  men,  accompanied  by  two  other  vessels,  and  on  the 
17th  landed  at  Cardenas,  a  small  town  on  the  northwest  side  of  the 
island,  and  occupied  the  town ;  but  troops  arriving  shortly  afterward 
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from  Havana,  be  was  compelled  to  re-embark,  and  escaped  to  the  United 
StatesJ 

It  appears,  from  the  appendix  to  the  American  Counter  Case,'^  that 

on  the  25th  of  May  orders  were  given  for  the  arrest  of  Lopez ;  but  the 

appendix  is  silent  as  to  the  result,  which  was  that  no  delay  being  granted 

by  the  district  judge  to  procure  evidence  against  him,  he  was  discharged 

•  amid  the  cheers  of  a  large  crowd. 

The  Spanish  authorities  liberated  forty-two  of  Lopez's  band,  whom 
they  had  taken  prisoners,  and  they  were  taken  back  to  the  United 
States  in  the  United  States  ship  Albany.  A  further  attempt  seems  to 
have  been  made  to  bring  Lopez  and  his  followers  to  justice,  as  on  the 
21st  of  July  the  grand  jury  at  New  Orleans  found  a  true  bill  against 
him  and  fifteen  others  for  violating  the  act  of  1818 ;  but  the  American 
Government  failed  in  making  out  their  case,  and  finally  abandoned  the 
prosecution.^ 

On  the  25th  of  April,  1851,  the  President  issued  another,  proclama' 
tion,  stating  that  "there  was  reason  to  believe  that  a  military  expedi 
tion  was  about  to  be  fitted  out  in  the  United  States,  with  intention  to 
invade  the  island  of  Cuba,"  and  warning  all  persons  of  the  penalties 
they  would  incur  by  joining  in  it.  The  President  concluded  by  "call- 
ing upon  every  officer  of  this  Government,  civil  and  military,  to  use  all 
efforts  in  his  power,  to  arrest  for  trial  and  punishment  every  such  offender 
against  the  laws  of  the  country."* 

Nevertheless,  in  the  following  August,  Lopez  started  on  a  fresh  expe- 
dition, of  which  the  following  details  are  taken  from  the  President's  mes- 
sage to  Congress  of  December  2;  1851 : 

Lopez  left  New  Orleans  for  Cuba  on  the  3d  of  August,  in  the  steamer 
Pampero  with  four  hundred  men, "  with  evident  intentions  to  make  war 
upon  the  authorities  of  the  island."  The  steamer  left  stealthily,  and 
without  a  clearance,  and,  after  touching  at  Key  West,  proceeded  to  the 
coast  of  Cuba.  Lopez  and  his  band  were  soon  overpowered  by  the 
Spanish  troops,  and  Lopez  himself  was  publicly  executed  at  Havana. 

The  President  adds : 

What  gives  a  peculiar  crimiuality  to  this  invaaion  of  Cuba  is,  that  under  the  lead  of 
Spanish  subjects,  and  with  the  aid  of  citizens  of  the  United  States,  it  had  its  origin, 
"w  ith  many,  in  motives  of  cupidity.  Money  was  advanced  by  individuals,  probably  in 
considerable  amounts,  to  purchase  Cuban  bonds,  as  they  havtf  been  called,  issued  by 
Lopez,  sold,  doubtless,  at  a  very  large  discount,  and  for  the  payment  of  which  tho 
public  lands  and  public  property  of  C.uba,  of  wliatever  kind,  and  the  fiscal  resources 
of  the  people  and  government  of  that  island,  from  whatever  source  to  be  derived,  were 
pledged,  as  well  as  the  good  faith  of  the  government  expected  to  be  established.  All 
these  means  of  payment,  it  is  evident,  were  only  to  be  obtained  by  a  process  of  blood- 
shed, war,  and  revolution.  None  will  deny  that  those  who  set  on  foot  military  expedi- 
tions against  foreign  states  by  means  like  these  are  far  more  culpable  than  the  igno- 
rant and  the  necessitous  whom  they  induce  to  go  forth  as  the  ostensible  parties  in  the 
proceeding.  Those  originators  of  the  invasion  of  Cuba  seem  to  have  determined,  with 
coolness  and  system,  upon  an  undertaking  which]  should  disagree  their  country,  violate 
Its  laws,  and  put  to  hazard  tbe  lives  of  ill-informed  and  deluded  men.  You  will  con- 
sider whether  further  legislation  be  necessary  to  prevent  the  perpetration  of  such 
offenses  in  future.* 

No  such  further  legislation  was,  however,  carried  out ;  though  it  wa« 
not  long  before  the  need  for  it  was  again  put  to  the  test. 

This  time  the  scene  of  operations  was  on  the  Pacific  coast,  and  the 

^  British  Appendix,  vol.  iii.    Report  of  Neutrality  Laws  Commission,  p.  34. 

3  English  text,  p.  666 ;  French  text,  p.  .'^89. 

^  British  Appendix,  vol.  iii.    Report  of  Neutrality  Laws  Commission,  p.  34. 

<  Appendix  to  American  Counter-Case,  English  text,  p.  705 ;  French  text,  p.  120. 

^'  British  Appendix,  vol.  iii.    Report  of  the  Neutrality  Commission,  p.  34. 
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leader  chosen  to  conduct  it  was  the  well-known  Walker;    ^v^,^„,,  „ 
the  plan  beiner  to  gain  possession  of  the  Mexican  posses-  tion^Klirrnlt  mJ^co 
sions  m  Lower  Calitornia. 

The  attempt  was  made  in  October,  1853,  by  an  expedition  from  San 
Francisco.  The  invaders  seized  the  town  of  La  Paz,  killed  seven  of  its 
defenders,  and  wounded  others,  and  committed  various  excesses.  They 
were  re-enforced  by  another  expedition,  which  sailed  in  the  Anita  from 
San  Francisco,  in  December,  but  they  were  eventually  driven  out  of  the 
country. 

This  expedition  seems  to  have  given  rise  to  a  new  name,  that  of  "  fili- 
busters," which  has  since  been  used  to  designate  those  who  engage  in 
outrages  of  this  description,  having  their  origin  in  America. 

Filibustering  became  a  sort  of  profession ;  and,  under  the  name  of 
"transit"  and  "emigration"  companies,  schemes  were  next  openly 
planned  for  attacking  Central  America. 

Walker  sailed  for  San  Francisco  on  the  4th  of  May,  1855,  arrived  at 
Eealejo  on  the  15th  of  June,  and  assumed  the  title  of  president  of  Ni- 
caragua, in  which  capacity  he  was  recognized  .by  the  United  States 
representative.  Having  been  surrounded  at  Rivas  by  the  native  forces 
in  May,  1857,  through  the  mediation  of  the  commander  of  the  United 
States  ship  of  war  Saint  Mary's,  he  was  allowed  to  surrender  unmo- 
lested, and  to  be  conveyed  away  on  board  that  vessel  with  the  remnant 
of  his  followers. 

On  returning  to  the  United  States  he  organized  a  fresh  expedition, 
this  time  at  New  Orleans.  The  attention  of  the  authorities  was  called 
to  it,  and  a  circular  was  issued  on  the  18th  of  September,  1857,  which 
states  that  "  there  is  reason  to  believe  that  lawless  persons  are  now  en- 
gaged within  the  limits  of  the  United  States,  in  setting  on  foot  and 
preparing  the  means  for  military  expeditious,  to  be  carried  on  against 
the  territories  of  Mexico,  Nicaragua,  and  Costa  Kica ;"  after  which  it  pro- 
ceeds to  call  upon  the  district  attorneys  and  marshals  "  to  use  all  due 
d«%ewce,  and  to  avail "  themselves  **of  all  legitimate  means  at  "their 
*'  command"  to  enforce  the  provisions  of  the  act  of  1818. 

In  October,  Lord  Napier,  Her  Majesty's  minister  at  Washington,  had 
warned  the  American  Secretary  of  State  that  two  thousand  men  had 
been  enrolled,  arms  purchased,  £250,000  subscribed,  and*  that  shipping 
was  being  hired. 

On  the  10th  of  November,  Walker  was  arrested  and  was  held  to  bail 
in  $2,000 ;  but  on  the  very  next  day  he  embarked  with  three  hundred 
unarmed  followers  from  New  Orleans  for  Mobile  Bay,  where  he  was 
joined  by  fresh  recruits  in  another  vessel,  the  Fashion,  in  which  he 
sailed  for  Nicaragua.  Some  of  his  band  occupied  Fort  Castillo.  He 
was  himself,  with  the  others,  detained  by  the  United  States  Commo- 
dore Paulding  in  the  San  Juan  River  and  taken  to  Aspinwall,  whence 
he  returned  to  the  United  States.^ 

The  counsel  of  the  United  States  have  taken  credit  for  their  Govern- 
ment for  this  proceeding  on  the  part  of  the  commodore.  They  say, 
"  when  wrong-doers  manifested  obstinate  persistence  of  wrong,  the  mil- 
itary and  naval  officers  of  character  and  discretion,  like  General  Scott, 
Admiral  Paulding,  and  General  Meade,  were  employed  to  apply  to  such 
persons  the  only  method  of  prevention  applicable  to  the  case,  namely, 
force,  to  maintain  the  domestic  order  and  foreign  peace  of  the  Govern- 
ment." 

As  |t  matter  of  fact,  however,  the  proceedings  of  the  commodore  were 
at  the  time  justly  censured  as  having  been  in  excess  of  his  authority. 

^  American  Counter  Case,  Appendix,  p.  614»—  -y  ^^  ^  ^    ,.  ^^ 
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Tbe  President,  in  his  message  to  Congress  of  the  7th  of  January,  1858,' 
uses  this  language : 

In  capturing  General  Walker  and  his  command  after  they  had  landed  on  the  soil  of 
Nicaragua^  Commodore  Panlding  has,  in  my  opinion,  committed  a  grave  error.  *  *  • 
The  error  of  this  gallant  officer  consists  in  exceeding  his  instructions  and  landing  his 
sailors  and  marines  in  Nicaragua,  whether  with  or  without  her  consent,  for  the  purpose 
of  making  war  upon  any  military  force  whatever  which  he  might  find  in  the  country, 
nomatterfrom  whence  they  came.  *  *  *  Underthesecircumstances,  when  Marshal 
Rynders  presented  himself  at  the  State  Department  on  the  29th  ultimo  with  General 
Walker  in  custody,  the  Secretary  informed  him  "  that  the  Executive  Department  of  the 
Government  did  not  recognize  General  Walker  as  a  prisoner ;  that  it  had  no  directions 
to  give  concerning  him,  and  that  it  is  only  through  the  action  of  the  judiciary  that  he 
could  be  lawfully  held  in  custody  to  answer  any  charges  that  might  be  brought  against 
him." 

The  protest  of  the  Nicaraguan  and  Costa  Rican  governments  will  be 
found  in  the  correspondence  presented  to  Parliament  respecting  Central 
America,  together  with  a  description  by  Lord  l^apier  of  the  grievous 
injury  inflicted  by  the  filibusters  upon  those  countries.  General  Cass 
replied,  on  behalf  of  the  United  States  Government — 

That  unlawful  warlike  enterprises  have  been  carried  on  from  the  United  States,  com- 
posed of  persons  from  different  countries,  against  the  territory  of  Nicaragua,  is  not  to 
be  denied.  But  during  the  whole  progress  of  these  illegal  efforts  the  Government  of 
this  country  has  faithfully  performed  the  duty  imposed  npon  it  by  the  laws,  as  well 
through  public  proclamations  against  such  enterprises  as  l>y  giving  the  necessary  di- 
rections to  the  proper  officers  to  prevent  their  organization  and  departure,  as  by  invok- 
ing the  action  of  the  judicial  tribunals,  and  also  by  the  employment  of  its  naval  force. 

He,  at  the  same  time,  "denied  that  a  fresh  invasion  was  preparing.'' 
This  was  on  the  25th  of  July.  In  October  President  Buchanan  found 
it  necessary  to  issue  a  proclamation,  containing  the  following  passages, 
which  show  that  General  Cass'  information  was  far  from  correct,  or 
that  the  Government  officials,  from  whose  reports  he  had  gained  it,  must 
have  been  singularly  blind  to  what  was  taking  place : 

Whereas  information  has  reached  me,  from  sources  which  I  cannot  disregard,  that 
certain  persons,  in  violation  of  the  neutrality  laws  of  the  United  States,  are  making  a 
third  attempt  to  set  on  foot  a  military  expedition  within  their  territory  against  Nica- 
ragua, a  foreign  state,  with  which  they  are  at  peace.  In  order  to  raise  money  for 
equipping  ana  maintaining  this  expedition,  persons  connected  therewith,  as  I  nave 
reason  to  believe,  have  issued  and  sold  bonds  and  other  contracts  pledging  the  public 
lands  of  Nicaragua  and  the  transit  route  through  its  territorj^  as  a  security  for  their 
redemption  and  fulfillment. 

The  hostile  design  of  this  expedition  is  rendered  manifest  by  the  fact  that  these 
bonds  and  contracts  can  be  of  no  possible  value  to  their  holders  unless  the  present 
government  of  Nicaragua  shall  be  overthrown  by  force. 

The  leaders  of  former  illegal  expeditions  of  the  same  character  have  openly  expressed 
their  intention  to  renew  hostilities  against  Nicaragua.  One  of  them,  who  has  already 
been  twice  expelled  from  Nicaragua,has  invited,  through  the  public  newspapers,  Amer- 
ican citizens  to  emigrate  to  that  republic,  and  has  designated  Mobile  as  the  place  of 
rendezvous  and  departure,  and  San  Juan  del  Norte  as  the  port  to  which  they  are  bound. 
This  person,  who  has  announced  bis  allegiance  to  the  United  States,  and  claims  to  be  pres- 
ident of  Nicaragua,  has  given  notice  to  the  collector  of  the  port  of  Mobile  that  two  or 
three  hundred  of  these  emigrants  will  be  prepared  to  embark  from  that  port  about  the 
middle  of  November. 

Two  months  afterward,  in  December,  1858,  Walker's  filibusters  ac- 
tually embarked  at  Mobile  in  the  sailing-schooner  Susan,  without  a 
clearance,  on  the  pretense  of  being  bound  on  a  coasting  voyage.  An 
unsuccessful  attempt  was  made  by  the  revenue-cutter  to  stop  them,  but 
was  resisted,  and  the  Susan  was  joined  unmolested  by  the  Fashion  and 
the  Washington  with  military  stores. 

The  expedition  afterward  broke  down  from  the  Susan  being  wrecked. 
Walker  and  his  baud  then  proceeded,  in  March,  1859,  to  California, 
whence  they  were  said  to  have  intended  to  make  a  descent  on  Tun  ta 
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Arenas ;  but  this  attempt  was  not  carried  into  execution,  and  Walker 
returned  to  Louisiana. 

In  November,  1859,  he,  for  the  third  time,  eluded  the  Mobile  author- 
ities, and  set  sail  once  more  from  that  port  in  his  old  vessel  the  Fashion. 
The  Fashion  put  back  from  want  of  stores,  and  some  of  the  persons  con- 
cerned in  the  expedition  were  arrested;  but  there  is  no  report  of  their 
having  been  punished.  He  started  again  in  June,  1860,  in  the  John  A. 
Taylor ;  was  met  off  Euatan  by  another  vessel  with  arms,  and  effected 
a  landing  on  the  Central  American  coast.  His  career  was  brought  to 
a  close  by  his  being  shot  at  Truxillo  in  September,  1860.^ 

The  British  Counter  Case  gives  a  short  account  of  the  various  Irish 
American  societies  which  preceded  the  Fenian  brotherhood 
in  the  United  States.  rem«.r..d.. 

This  "American  institution,"  as  the  Fenians  called  it,  declared  itself  to 
be  ^^  virtually  at  war^^  mth  England^  at  a  meeting  held  at  Cincinnati  in 
January,  1865.  Fenian  bonds  were  issued,  and  soon  afterward  the  fol- 
lowing extraordinary  spectacle  was  presented : 

The  head-center,  as  he  was  previously  called,  of  the  brotherhood  was 
styled  president  of  the  Irish  Eepublic ;  the  executive  council  entitled 
themselves  "  senators^  with  a  president;  a  house  was  hired  at  a  rental 
of  $1,200 ;  secretaries  of  the  treasury,  of  war,  &c.,  were  appointed ;  and 
the  Irish  Republic  was  declared  to  be  founded  at  "New  York.* 

Menaces  of  invading  Canada  were  held  out  at  numerous  public  meet- 
ings, and  were  made  good  by  a  Fenian  raid,  on  the  1st  of  June,  1866, 
from  Buffalo  against  Fort  Colborne,  in  Canada.  This  was  speedily  re- 
pulsed and  sixty-five  prisoners  were  taken,  while  the  remainder  of  the 
Fenians  recrossed  the  river  into  the  United  States,  where  they  were  ar- 
rested to  the  number  of  three  hundred  and  seventy-five  by  the  Ameri- 
can authorities,  and  their  arms  were  taken  from  them.  The  subsequent 
events  are  thus  narrated  in  the  British  Counter  Case,  and  the  state- 
ment has  not  been  contradicted : 

The  stores  of  arms  at  Buffalo,  Ogdensburgb,  and  Saint  Albans  were  also  seized  by 
the  United  States  district  marshals.  On  the  5th  of  Jnne,  the  arrest  of  the  other  Feniau 
leaders  was  ordered ;  and  on  the  6th  the  President  issued  a  proclamation,  stating  that 
it  had  become  known  to  him  that  certain  evil-disposed  persons  had  begun  to  set  on 
foot,  and  had  provided  and  prepared,  and  were  still  engaged  in  providing  and  prepar- 
ing means  for  a  military  expedition  and  enterprise,  wnich  expedition  and  enterprise 
was  to  be  carried  on  from  the  territory  and  jurisdiction  of  the  United  States  against 
British  territory ;  and  authorizing  the  United  States  military  forces  and  militia  to  be 
employed  ^^  to  arrest  and  prevent  the  setting  on  foot  and  carrying  on  the  expedition 
and  enterprise  aforesaid/' 

On  the  same  day  on  which  this  proclamation  was  signed,  the  Fenian  prisoners  at 
Buffalo  were  released  on  their  own  recognizances ;  and,  on  the  7th,  O'Neill  and  two  other 
principal  leaders  were  also  released  on  bail. 

Another  band  of  Fenians  made  a  demonstration  near  Saint  Albans,  but  retreated  im- 
mediately on  the  appearance  of  a  Canadian  regiment. 

Several  arrests  were  made  at  Saint  Albans  and  elsewhere;  and  Roberts,  the  president 
of  the  Fenian  senate,  and  chief  instigator  of  the  raid,  was  taken  into  custody  at  New 
York.  His  examination  commenced  on  the  Uth  ;  on  the  12th  he  was  released  on  pa- 
role ;  and  the  district  attorney  eventually  abandoned  the  prosecution  from  want  of 
evidence,  with  the  intention  of  preferring  an  indictment  before  the  grand  jury. 

On  the  23d  July  the  House  of  Representatives  of  the  United  States  passed  the  fol- 
lowing resolutions : 

"Besolvedy  That  the  House  of  Representatives  respectfully  request  the  President  of  the 
Unite<l  States  to  urge  upon  the  Canadian  authorities,  and  also  the  British  government, 
the  release  of  the  Feuian  prisoners  recently  captured  in  Canada. 

**  Besolcedf  That  this  House  respectfully  request  the  President  to  cause  the  prosecu- 
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tioDs,  instituted  in  the  United  States  courts  against  the  Fenians  to  be  discontinued,  if 
compatible  with  the  public  interests/' 

In  pursuance  of  the  second  of  these  resolutiops,  the  Attorney-General  instructed  the 
district  attorney  at  Buffalo  to  abandon  the  Fenian  prosecutions  there,  and  they  were 
abandoned  accordingly. 

The  prosecution  was  also  withdrawn  in  the  cases  of  Sweeney,  Spear,  McMahon,  and 
the  other  leaders  of  the  Vermont-frontier  demonstration,  who  had  been  arrested,  but 
.  released  on  bonds  of  $5,000  after  a  day's  detention  ;  and  the  intended  indictment  of 
Roberts  was  dropped  as  a  matter  of  course. 

In  October  the  Government  decided  to  return  some  of  the  arms  which  had  been 
taken  from  the  Fenians.^ 

A  bond  was  on  this  occasion  taken  from  the  editor  of  the  '*  Buffalo 
Fenian  Volunteer^  and  another  Fenian  sympathizer,  that  the  arms  should 
not  be  used  in  violation  of  the  neutrality  laws. 

The  remainder  of  the  arms  taken  at  Buffalo  and  OgdensburgU  were 
returned  in  the  following  year. 

During  1867  the  Fenians  were  occupied  in  promoting  disturbances  and 
outrages  in  England  and  Ireland. 

In  1868  they  obtained  from  the  United  States  governor  the  return  of 
thirteen  hundred  muskets  seized  at  Saint  Albans.  In  November,  1868, 
the  Fenian  leader  O'Neill  marched  in  review  through  Philadelphia,  with 
three  regiments  in  Fenian  uniform,  numbering,  as  reported,  three  thou- 
sand men. 

Nothing,  however,  happened  till  1870,  when  the  second  Fenian  raid 
upon  Canada  took  place  from  Saint  Albans  and  Malone.  Kepulsed  at 
both  places  the  Fenians  sought  refuge,  as  usual,  across  the  frontier. 

Several  of  the  leaders  were  arrested  and  a  quantity  of  arms  taken 
possession  of  by  the  United  States  authorities.  Altogether  thirteen  tons 
of  arms  are  said  to  have  been  seized  at  the  two  raids,  and  conveyed  to 
United  States  arsenals ;  besides  these  a  field-piece  and  numbers  of  rifles 
were  abandoned  on  the  scenes  of  action.  On  the  12th  of  July  the  trials 
of  the  Malone  raiders  took  place;  two  were  condemned  to  two  years' 
imprisonment  and  a  fine  of  $10,  and  one  to  one  year's  imprisonment  and 
a  similar  fine.  On  the  29th  of  eTuly  the  Saint  Albans  raiders  were  tried : 
O'Neill  was  sentenced  to  two  years'  imprisonment  and  a  fine  of  $10; 
another  of  the  leaders  to  nine  months'  imprisonment  and  a  fine  of  $5 ; 
and  another  to  six  months'  imi)risonraent  and  a  fine  of  $1.  The  pro- 
ceedings against  two  others  were  postponed.  On  the  12th  of  October, 
O'Neill  and  his  companions  received  an  unconditional  pardon  from  the 
President. 

On  the  day  on  which  the  pardon  was  granted  the  President  published 
a  proclamation,  warning  evil-disposed  persons  that  the  law  forbidding 
hostile  expeditions  against  friendly  states  would  for  the  future  be  rigor- 
ously enforced : 

Whereas  divers  evil-disposed  persons  have,  at  sundry  times,  within  the  territory  or 
jurisdiction  of  the  United  States  begun,  or  set  on  foot,  or  provided,  or  prepared  the 
means  for  military  expeditions,  or  enterprises  to  be  carried  on  thence,  against  the  ter- 
ritories or  dominions  of  powers  with  whom  the  United  States  are  at  peace,  by  organiz- 
ing bodies,  pretending  to  have  powers  of  government  over  portions  of  the  territories, 
or  dominions,  of  powers  with  whom  the  United  States  are  at  peace,  or  by  being,  or 
assuming  to  be,  members  of  such  bodies  ;  by  levying  or  collecting  money  for  the  pur- 
pose, or  for  the  alleged  purpose,  of  using  the  same  in  carrying  on  military  enterprises 
against  such  territories  or  dominions ;  by  enlisting  or  organizing  armed  forces  to  be 
used  against  such  powers,  and  by  fitting  out,  equipping,  and  arming  vessels  to  trans- 
port such  organized  armed  forces  to  be  employ^  in  hostilities  against  such  powers. 

And  whereas  it  is  alleged,  and  there  is  reason  to  apprehend,  that  such  evil-disposed 
persons  have  also,  at  sundry  times,  within  the  territory  and  Jurisdiction  of  the  United 
btates,  violated  the  law  thereof  by  accepting  and  exercising  commissions  to  serve  by 
land  or  by  sea  against  powers  with  whom  the  United  States  are  at  peace,  by  enlisting 
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themselves  or  other  persons  to  carry  ou  war  against  such  powers;  by  fitting  out  and 
arming  vessels  with  intent  that  the  same  shall  be  employed  to  cruise  or  commit  hostili- 
ties against  such  powers,  or  by  delivering  commissions  within  the  territory  or  juris- 
diction of  the  United  States  for  such  vessels,  to  the  intent  that  they  might  bo  employed 
as  aforesaid,  &c. 

On  the  5tli  of  October  last,  less  tbiiu  a  year  after  his  release,  and  after 
this  proclamation,  O'Xeill  led  a  third  raid  against  Canada  on  the  Pem- 
bina frontier,  bat  was  arrested  by  the  United  States  troops,  and  this 
time  met  with  entire  immunity,  being  discharged  on  the  ground  that 
there  was  no  evidence  of  his  having  committed  any  overt  act  within  the 
United  States  territoryJ 

As  stated  in  the  British  Counter  Case,  the  proclamation  of  October, 
1870,  referred  not  only  to  the  Fenians,  but  to  expeditions  in  aid  of  the 
existing  Cuban  insurrection,  some  of  which  are  mentioned. 

The  correspondence  between   the  Spanish  minister  at  Washington 
and  the  United    States  Government  on  the  subject  of 
these  expeditions  against  Cuba  is,  in    parts,  so  appli-      ouhr;';;;:;r '.."ut-' 
cable  to  the  present  question,  that  I  cannot  refrain  from 
quoting  some  passages. 

Mr.  Lopez  Koberts  writes  thus  to  Mr.  Fisli  on  tlie  18th  of  September, 
1809:^ 

Certain  mahontent  Cubans  have  established  themselves  in  the  United  States,  espe- 
cially in  New  York,  and  these  are  endeavoring,  by  every  means  in  their  power,  not  to 
conquer  their  independence  by  their  own  etlbrts,  but  to Vain  at  present  the  sympathies 
of  the  American  people,  in  order  afterward  to  seek  the  aid  of  this  Government  for  their 
e^use.  The  history  of  what  has  taken  place  in  the  la^t  few  months  is  the  clearest  proof 
of  this.  In  a  state  of  peace,  it  has  been  seen  with  astonishment  that  associations  were 
publicly  organized  in  many  ports  belonging  to  a  friendly  nation,  said  associations 
being  composed  of  the  agents  of  the  insurgents,  with  no"  other  object  than  that  of 
directing  their  attacks  against  Spain.  Enlistment-s  of  men  have  also  taken  place  duriug 
whole  weeks,  as  if  the  object  were  to  form  expeditions  authorized  by  law,  and  conse- 
quently with  the  consent  of  the  authorities.  These  emissaries  have  carried  their  spirit 
of  speculation  so  far  as  to  take  advantage  of  the  good  faith  of  emigrants  from  Europe, 
sending  them  to  fight  in  Cuba,  under  command  of  the  so-called  General  Jordan,  and 
other  otticers,  who  fought  on  the  side  of  the  South  in  the  civil  war.  Hostile  demonstra- 
tions have  likewise  been  suffered  to  take  place  against  a  nation  which,  in  1861,  had 
not  even  allowed  (in  order  not  to  wound  the  susceptibility  of  the  United  States)  the 
title  of  belligerents  to  be  given  to  an  insurgent  population  numbering  6,000,000  or 
7,000,000  of  whites,  who  occupied  a  third  of  the  teiTitory  of  the  republic,  and  were  in 
possession  of  such  resources  that  they  were  only  conquered  by  prodigies  of  valor,  mili- 
tary talent,  and  heroic  perseverance  ;  and,  after  having  seen  the  departure  of  various 
filibustering  expeditions  in  broad  daylight,  and  unmolested,  from  New  York  and  other 
Federal  ports,  tlie  minister  of  Spain  final  ly  found  himself  obliged,  by  the  incomprehen- 
sible apathy  of  the  authorities,  to  take  the  initiative  in  order  to  prevent  these  repeated 
infractions  of  the  neutrality  laws. 

To  this  Mr.  Fish  replies  as  follows,  on  the  13th  October,  1869 :  ^ 

This  Government  allows  freedom  of  speech  and  of  action  to  all,  citizens  or  stran- 
gers, restricted  only  to  the  observance  of  the  rights  of  others  and  of  the  public  peace. 
The  Constitution  of  the  United  States  Becures  to  the  people  the  right  peacefully  to 
assemble,  and  also  to  keep  and  bear  arms ;  it  secures  them  in  their  persons  against 
unreasonable  search  and  seizure,  and  provides  that  no  warrant  shall  issue  but  upon 
probable  canse,  supported  by  oath  or  affirmation,  and  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law. 

If  certain  malcontent  Cubans  (subjects  of  Spaii^)  have  misconstrued  and  abused  the 
privileges  thus  accorded  by  a  liberal  Government,  the  undersigned  need  not  remind 
Mr.  Roberts  what  the  occurrences,  daily  reported  from  across  the  ocean,  are  showing, 
that  governments  cannot  always  restrain  their  malcontent  subjects  or  residents. 
Laws  will  be  broken  at  times;  and  happy  is  that  form  of  government  that  can  con- 

*  British  Counter  Case,  p.  45. 

^  Papers  relating  to  Cuban  affairs,  presented  to  the  House  of  Representatives,  Feb- 
ruary 21,  1870,  p.  131. 
^  Papers  relating  to  Cuban  affairs,  p.  138.  r^^^-,.^!^ 
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trol  the  teiidcucy  of  pvil  raiuils,  and  restraiu,  by  its  peaceful  agencies,  the  violeneo  of 
evil  passious. 

The  niulersigncd  is  forced  to  admit  with  regret,  that  au  unlawful  expedition  did 
succeed  iu  escaping  from  the  United  States  and  landing  on  the  shores  of  Cuba.  It 
escaped  from  the  United  States  without  having  attracted  any  notice  or  suspicion  on 
the  part  of  the  Government,  or  its  otiicei*s  or  agents,  and,  as  the  undersigned  believes, 
without  any  suspicion  on  the  part  of  the  agents  of  the  Spanish  government.  Previ- 
ous to  its  departure,  Mr.  Roberts  had  been  frequently  informed  ihat  this  Government 
would  act  npon  any  information  or  suggestion  which  it  could  obtain  through  itA  own 
agents,  or  that  might  be  furnished  by  the  Spanish  authorities  or  their  agents. 

On  the  17th  of  December,  1870,  Mr.  Koberts  writes  to  Mr.  Fish  to 
complain  of  the  conduct  of  the  United  States  authorities  in  permitting 
the  departure  from  New  York  of  the  Hornet,  a  notorious  vessel,  which, 
as  wouUl  appear  from  the  British  Counter  Case,^  has  since  succeeded  in 
landing  au  expedition  in  Cuba.  This  vessel,  formerly  a  dispatch-boat 
in  the  United  States  Navy,  was  sold,  in  June,  1800,  by  the  Navy  Depart- 
ment to  a  certain  Sefior  Macias.  She  was  seized  on  her  departure  from 
Philadelphia,  but  released,  and  proceeded  to  Halifax,  where  she  was 
again  detained  by  the  British  authorities,  but  discharged,  as  no  arms 
were  found  on  board.  Leaving  Ualifax  she  sailed  along  the  United 
States  coast,  taking  on  board,  at  diiferent  points,  cannon,  small-arras, 
ammunition,  and  men,  and  put  into  Wilmington.  Here  she  was  again 
seized,  and  a  prosecution  was  instituted  against  some  of  the  officers 
and  crew.  These  proceedings  seem  to  have  terminated  inett'ectively, 
and  the  vessel  was  eventually  released,  upon  bonds  being  given  that 
she  would  not  be  used  in  violation  of  the  neutrality  laws.  From  Wil- 
mington she  proceeded  to  New  York,  where  she  was  once  more  seized, 
and  again  released. 

Mr.  Koberts  incloses  in  his  note  a  letter  addressed  by  the  Spanish 
consul  ^t  New  York  to  the  United  States  district  attorney,  in  which, 
after  recapitulating  the  above  facts,  the  consul  goes  on  : 

I  have  now  information  on  which  I  rely  with  perfect  confidence,  that  this  steamer, 
in  the  hands  of  said  Macias  and  his  agents,  is  being  titted  out  at  this  port,  to  at  onc« 
sail,  to  take  on  board  at  sea  a  military  expedition  from  Nassau  of  some  two  hundred 
men  and  military  officers,  which  will  leave  there  in  a  vessel,  and  another  military  ex- 
pedition from  Key  West  of  some  one  hundred  men,  under  command  of  one  Cabaleiro  ; 
after  all  of  which,  and  taking  on  board  at  sea  arms  provided,  one  Cisueros  (who  with 
General  Jordan  was  joint  commander  of  the  Perit  expedition  from  this  city)  will  take 
charge  of  and  conduct  her  to  the  coast  of  Cuba. 

I  respt^ctfully  submit  that  the  ownership  and  history  of  this  steamer,  together  with 
the  outtit  on  board,  and  her  preparations,  easily  ascertainable  by  this  Government,  if 
jiromjit  movement  be  made,  are  sutMcieut  to  call  for  the  exercise  of  the  ample  prevent- 
ive power  of  this  Government  against  her  departure.  Trusting  that,  in  a  proper  way, 
I  have  complied  with  the  disposition  of  this  Government  that  I  lay  complaints  of  this 
character  before,  I  hereby  leave  in  your  hands  the  responsibility  of  permitting  this 
formidable  instrument  to  proceed  on  her  illegal  expedition  to  the  great  injury  of  my 
Government.^ 

What  is  the  reply  of  the  district  attorney  ?  Does  he  take  the  sus- 
j)icious  of  the  consul  as  facts  until  disproved,  and  proceed  at  once  to 
detain  the  vessel  ?    Not  so.    He  answers: 

You  accompany  yonr  letter  with  no  proof  or  evidence  that  would  authorize  me  U> 
seize  the  Hornet  for  the  alleged  intended  breeches  of  our  neutrality  laws,  or  to  take 
any  steps  beyond  those  I  have  alreatly  taken.  I  have  caused  the  most  rigid  scrutiny 
to  be  exercised,  to  see  that  the  Hornet  has  taken  on  board  nothing  of  a  nature  to  indi- 
cate the  hostile  intentions  you  mention.  I  am  advised  that  her  intention  is  to  clear 
and  sail  in  ballast  for  Nassau.  What  her  intentions  may  be  on  reaching  that  port  are 
things  that  remain  unproven,  and  in  nowise  indicated  except  by  the  intimations  of 
your  favor.  I  cannot  legally  act  on  mere  surmise,  but  if  furnished  with  proper  evi- 
dence I  shall  not  hesitate  to  take  any  steps  necessary  to  prevent  violations  of  our  laws.- 

^  Page  466. 

«  Papers  relating  to  Foreign  Relations  of  the  United  States,  presented  to  Congress 
December  4,  1671,  p.  781. 
=^ Papers  relating  to  Foreign  Relations  of  the  United  States,  1871, pp.  781,782.  ^^ 
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The  violation  of  the  laws  was  uot  prevented.  Mr.  Roberts  complains 
that ''  that  same  day  the  steamer  Hornet  put  to  wsea  from  the  ])ort  of 
New  York,  without  the  judicial  authorities  of  the  Federal  Government 
having  taken  such  measures  to  i)revent  her  departure  as  should  have 
been  dictated  to  them  by  the  circumstances  and  criminal  antecedents  of 
the  aforesaid  vessel.*' 

To  this  complaint  of  reliance  upon  the  law  for  preventive  measures, 
instead  of  having  recourse  to  prerogative  fotee^  ^Ir.  Fish  thus  replies: 

The  nuclei-signed  has  the 'honor,  in  reply  to  this  portion  of  the  first  note  of  Mr. 
Lopez  Roberts,  to  say  that  it  trjjpears  from  tdis  correspondence  that  the  Horuet,  having 
been  seized  on  tlie  couiphiint  of  the  Spanish  consul  only  two  mouths  before  the  date 
of  the  correspondence,  and  a  hearing  iu  which  the  Spauish  consul  took  part  having 
resulted  in  the  discharge  of  the  vessel,  no  subsequent  i)roof.  or  anything  in  the  nature 
of  legal  evidence  other  than  a  repetition  of  that  which  had  already  been  passed  upon 
by  the  court,  and  been  decitled  to  be  insufficient  for  the  detention  of  the  vessel,  had 
been  forwarded  by  the  consul,  or  bj'  any  other  Spauish ^otiicial ;  that,  nevertheless,  the 
district  attorney  offered  to  again  take'  steps  to  detain' the  Hornet,  if  proof  were  fur- 
nished which  would  warrant  him  iu  so  doing,  which  proof  was  uot  furnished. 

The  undersigned  takes  the  liberty  to  call  the  attention  of  Mr.  Lopez  Roln-rts  to  the 
fact  that  a  district  attorney  of  the  United  States  is  an  officer  whose  duties  are  regu- 
latetl  by  law,  and  who,  iu  the  absence  of  executive  warrant,  has  uo  right  to  detain  the 
vessels  of  American  citizens  without  legal  process,  founded  not  upon  .surmises  or  U])ou 
the  antecedent  character  of  a  vessel,  or  upon  the  belief  or  couviction  of  a  consul,  but 
upon  proof  submitted  according  to  the  forms  required  by  law. 

Mr.  Fish,  therefore,  though  he  had  promised  to  refer  the  matter  to 
the  Department  of  Justice,  is  of  opinion  that  "  the  district  attorney 
complied  with  his  duty,  and  would  not  have  been  justified  in  taking 
steps  for  the  seizure  of  the  vessel  on  the  unsupported  representations 
of  the  consul,  after  the  failure  of  that  officer  to  furnish  the  requisite 
proof  to  authorize  her  continued  detention."^ 

After  these  details  it  can  admit  of  no  doubt  that  the  history  of  the 
United  States  has  been  marked  not  only  by  systematic  privateering 
against  nations  with  whom  the  United  States  were  at  peace,  but  also 
by  a  series  of  hostile  expeditions  carried  out  in  the  most  determined 
manner  by  American  citizens  against  the  territories  of  neighboring  and 
fiiendly  nations. 

The  counsel  of  the  United  States  appear  to  have  been  aware  of  the 
anomalous  position  in  which  their  Government  is  placed  by  the  con- 
trast between  the  manifest  failure  on  its  own  part  to  repress  these 
undertakings,  and  the  strictness  with  which  it  now  attempts  to  enforce 
against  Great  Britain  the  duty  of  diligence  to  repress  far  less  flagrant 
breaches  of  neutrality  directed  against  itself.  A  number  of  documents 
have  accordingly  been  appended  to  the  United  States  counter-case 
showing  (thougli  in  an  imperfect  and  fragmentary  manner)  the  various 
instructions  and  proclamations  which  have  been  issued  by  the  Presi- 
dent and  Government  officials  of  the  United  States  for  the  prevention 
of  these  enterprises.  These  documents,  however,  omit  to  mention  the 
results,  some  of  which  1  have  thought  it  necessary  to  state.  Neverthe- 
less, they  tend  strongly  to  confirm  the  statements  of  fact  contained  in 
the  appendix  to  the  rt?port  of  the  neutrality  commissioners  and  those 
made  in  the  counter-case  of  the  British  government,  and  which  have 
not  been  contradicted. 

The  story  of  all  these  expeditions  as  told  in  a  great  part  in  the  por- 
clamations  of  the  different  Presidents,  is  pretty  much  the  same.^  Some 
scheme  of  annexation,  or  other  form  of  invasion  is  started,  public  meet- 

1  Papers  relating  to  Foreign  Relations  of  the  United  States,  p.  786. 
'See  President's  Proclamations  of  December  2,  1851,  October  30,  185S,  aiul  October 
1%  1^»9.     British  Couuter  Case,  pp.  ^7,  \\%  45.  ^.^^^^^  ^^  GoOglc 
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ings  of  sympathizers  are  held,  a  reckless  soldier  of  fortune  is  selected 
for  chief,  funds  are  raised  by  bonds  issued  on  the  security  of  the  public 
lands  of  the  country  which  it  is  proposed  to  concjuer,  arms  are  collected, 
recruits  advertised  for  under  some  transparent  verbal  concealment  of 
the  object,  and  at  last  a  certain  number  of  men  are  got  together  and 
embark,  or  otherwise  set  forth.  If  the  country  against  which  the  attack 
is  directed  is  feeble  or  unprepared,  scenes  of  outrage  and  bloodshed 
follow,  until  the  marauders  are  driven  to  the  coast,  where  they  find 
refuge  on  board  American  vessels,  (in  some  cases  it  has  been  on  board 
ships  of  war,)  and  return  to  the  protection  of  the  United  States  to  pre- 
pare for  a  fresh  attack.  If  the  country  is  able  vigorously  to  repel  them, 
as  in  the  case  of  the  Fenian  raids,  they  content  themselves  with  a  demon- 
stration on  the  frontier,  seek  at  once  asylum,  are  disarmed,  and  the 
ringleaders  are  perhaps  tried.  Those  who  are  convicted  are  almost 
certain  of  an  immediate  pardon.  After  an  interval  the  arms  are  re- 
stored, and  unless  the  scheme  has  become  so  discredited  by  failure  as  to 
be  incapable  of  revival,  preparations  are  forthwith  recommenced  for 
another  attempt,  and  everything  goes  on  as  before. 

In  the  cases  particularly- mentioned  in  the  British  counter  case,  viz, 
the  expeditions  of  Lopez,  Walker,  and  the  Fenian  raids,  it  will  be  ob- 
served that  it  cannot  be  said  that  the  Government  of  the  United  States 
had  not  full  information  of  the  projected  enterprises,  and  ample  time 
for  giving  such  instructions  as  might  seem  to  be  re^iuisite  for  their  pre- 
vention. Indeed,  it  is  maintained  in  the  argument  of  the  United  States 
counsel  (p.  90)  that  '*the  President  of  the  United  States  acted  in  ad- 
vance to  enforce  not  diligence  only,  but  active  vigilance  in  all  subordi- 
nate officers  of  the  Government." 

How  successfully  that  vigilance  and  diligence  was  eluded  may  be  gath- 
ered from  the  facts  which  have  just  been  stated. 

In  the  face  of  such  facts  the  following  comparison  between  the  United 
States  and  Great  Britain  as  to  the  observance  of  neutral  obligations,  to 
the  disparagement  of  the  latter,  seems,  to  say  the  least  of  it,  somewhat 
suri>rising : 

As  to  the  deportment  of  the  Executive  in  the  course  of  those  occurrences,  we  confi- 
dently appeal  to  the  mass  of  otticial  act-s  and  correspondence  contained  in  the  docn- 
mentB  annexed  to  the  American  counter-case,  to  prove  that  the  American  Government 
not  only  did  everything  which  law  required,  but  did  everything  which  was  humanly 
possible,  by  preventive  vigilance,  as  well  iW  by  punitive  prosecution,  to  discharge  the 
neutral  obligations  of  the  United  States. 

Did  the  American  Government,  at  any  time,  or  on  any  occasion,  either  willfully  or 
with  culpable  negligence,  fail  to  discharge  those  obligations  f  We  deny  it ;  although, 
in  the  midst  of  almost  continual  warfare,  both  in  Europe  and  America,  it  is  possible 
that  violations  of  law 'may  have  occurred,  in  spite  of  all  preventive  eftbrts  of  that 
Government.' 

»  #  »  ♦  »  # 

During  all  this  long  period,  the  Tni^ed  States  steadily  labored  to  prevent  equipment 
of  vessels  in  their  iiorts  to  the  prejudice  of  Spain.  The  successive  Presidents  of  the 
United  States  were  positive  in  instruction  to  all  subordinat-e  otticers,  and  vigilant  in 
observation,  to  enforce  the  execution  of  the  laws  of  neutrality,  international  as  well  as 
municipal.  Prosecutions  were  instituted  by  the  courts  ;  vessels  unlawfully  captured 
were  restored,  by  judicial  or  administrative  order;  and  the  principles  of  neutrality 
were  proclaimed  and  maintained  in  every  act,  whether  of  the  courts  or  of  the  Execu- 
tive.' 

»  »  *  »  •  »  • 

While  England  professes  as  her  view  of  public  law,  that  constitutional  governments 
must  of  necessity  allow  them.selves  to  drift  continually  into  war  by  reason  of  having 
no  other  means  to  keep  peace  except  an  act  of  Parliament,  and  that  confessedly  insuffi- 
cient, the  United  States,  on  the  other  hand,  have  as  constantly  maintained,  and  do  now 
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maiutaiu,  that  it  is  the  duty  of  all  governraeuta,  including  especially  constitutional 
governments,  to  discbarge  their  neutral  duties  in  obedience  to  rules  of  right,  inde- 
pendent of  and  superior  to  all  possible  acts  of  Parliament.  In  consonance  with  which 
doctrine  it  is  that  every  President  of  the  United  States,  from  President  Washington  to 
President  Grant  inclnsive,  has  never  failed  to  apply  due  diligence,  voluntarily,  ftponte 
siMf  in  the  vigilant  discharge  of  his  own  official  duty,  not  in  mere  complaisance  to  for- 
eign suggestion,  by  himself  or  by  other  officers  of  the  Government,  to  prevent  all  un- 
lawful enterprises  of  recruitment  or  equipment  in  the  United  States.^ 

Laws,  no  doubt,  bave  been  passed,  and  proclamations  in  abundance  is- 
sued. But,  in  spite  of  all  this,  privateering,  armed  incursions  into 
countries  at  peace  with  the  United  States,  hostile  raids,  and  filibuster- 
ing expeditions  have  gone  on  as  before.  The  practical  result  is  that  the 
counsel  of  the  United  States  cannot  be  permitted  to  prejudice  the  Brit- 
ish nation  and  government  before  the  tribunal  and  the  world  by  an  im- 
aginary representation  of  the  neutrality  of  the  United  States;  and 
»some  allowance  should  be  made  for  Great  Britain  if,  on  a  far  more  hum- 
ble scale,  something  of  the  same  sort  should  have  happened  on  her 
chores,  seeing  that  with  a  law  said  to  be  perfect,  and  with  the  loftiest 
sense  of  neutral  obligations,  the  Government  of  the  United  States  have 
not  found  it  altogether  possible  to  prevent  their  citizens  from  occasion- 
ing trouble  to  neighboring  nations,  whether  at  war  or  at  peace,  and  giv- 
ing to  other  governments  much  cause  of  complaint  and  remonstrance 
against  their  own. 

The  observation  whi<;h  thus  legitimately  arises  is  not  got  rid  of  by  an 
attack  on  the  past  maritime  policy  of  Great  Britain,  or  by  a  reference 
to  *'  the  numerous  piratical  enterprises  fitted  out  in  former  times  against 
the  possessions  of  Spain  in  America,  and  the  honor  accorded  to  the 
chiefs  of  those  expeditions,  such  as  Drake  and  Hawkins.'' 

However  oft'ensive  this  telling  sentence  may  have  been  intended  to 
be,  though  an  Englishman,  1  readily  forgive  it  for  the  sake  of  the 
charming  simplicity  which  has  made  its  authors  forgetful  of  the  fact  that, 
at  the  time  when  Drake  and  Hawkins  went  forth  on  the  enterprises  they 
term  "  piratical,"  the  ancestors  of  their  countrymen  and  their  own  still 
formed  a  i)art  of  the  British  nation.  May  not  some  of  the  old  blood 
which  warme<l  the  hearts  and  animated  the  courage  of  those  bold  ad- 
venturers still  flow  in  the  veins  of  their  transatlantic  descendants,  who 
have  made  the  name  of  "filibuster''  detract  somewhat  from  our  idea 
of  the  perfect  character  of  American  neutrality  ? 

Having  compared  the  law  of  the  two  nations  in  the  matter  of  neu- 
trality, 1  should,  in  the  natural  order  of  things,  have  now  r.pi.nt.of «.. 
proceeded  to  the  facts  connected  with  the  difierent  vessels, '""^''"'* 
were  it  not  for  the  unexpected  course  pursued  by  the  representatives  of 
the  United  States  in  seeking  to  prejudge  the  question  to  which  the  in- 
<iuiry  before  this  tribunal  is  directed,  namely,  whether  the  British  gov- 
ernment was  wanting  in  due  diligence  in  respect  of  tlie  equipment  of 
certain  specified  ships,  by  imputing  to  the  British  nation  an  intentional 
disregard  of  its  duties  as  a  neutral,  and  to  the  British  government  not 
only  a  want  of  diligence  in  the  discharge  of  its  duty  for  the  protection 
of  the  United  States  against  violations  of  neutrality,  but  a  willful  negli- 
(fence,  arising  out  of  an  undue  partiality  and  desire  to  favor  the  confed- 
erates. 

For  this  purpose  the  representatives  of  the  United  States  before  this 
tribunal  have  gone  into  the  whole  history  of  the  time;  and,  not  con- 
tent with  disparaging  the  institutions  of  Great  Britain  and  reviling  her 
law,  have  sought  to  cast  obloquy  on  her  government,  on  statesmen 
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whom  tbe  British  pooplo  have  been  iu  the  habit  of  looking  up  to,  aud, 
indeed,  on  the  British  nation  itself. 

We  are  told  of  "  the  early  and  long-continued  unfriendliness  of  the 
British  government;''  that  "Her  Majesty's  government  was  actuated 
by  a  conscious  unfriendly  puiT)ose  toward  the  United  States.'^  Again 
and  again  we  are  tokl  of  the  unfriendliness  and  insincere  neutrality  of 
the  British  cabinet.  "  The  cabinet  were  actuated  by  an  imincere  neu- 
trality  to  hasten  the  issue  of  the  Queen's  proclamation."  "  The  feeling 
of  personal  unfriendliness  toward  the  United  States  continued  during 
a  long  portion  or  the  whole  of  the  time  of  the  commission  or  omission 
of  the  acts  complained  of.''  Finally,  we  are  told  that  **  the  facts  estab- 
lished show  an  unfriendly  feeling  which  might  naturally  lead  to,  and 
would  account  for,  a  want  of  diligence  bordering  upon  iciUful  negli- 
gcnceP 

Earl  Bussell  is  made  tlie  object  of  unworthy  and  unjustifiable  attack. 
He  is  represented  as  having  ''evinced  a  consistent  course  of  partiality 
toward  the  insurgents/'  ''  When  information  as  to  the  Florida  was 
conveyed  to  Her  Majesty's  jirincipal  secretary  of  state  for  foreign  af- 
fairs, he  interposed  no  objection  to  her  sailing  from  Liverpool."  tSurely 
the  writer  must  have  known  he  was  doing  grievous  injustice  in  making 
such  a  statement.  The  Florida  sailed  from  Liverpool  on  the  25th  of 
March.  As  will  appear  when. we  come  to  the  facts  connected  with 
that  vessel.  Earl  Kussell  had  beard  nothin;:;  about  her  for  a  month  be- 
fore. Again,  ''  when  the  overwhelming  proof  of  the  complicity  of  tlie 
Alabama  was  laid  before  him,  be  delayed  to  act  until  it  was  too  late.'' 
He  who  penned  this  must  have  known  that  the  delay  was  not  Lord 
Russell's,  and  that,  but  for  an  unlucky  delay,  accidentally  occurring 
elsewhere,  so  far  as  tbe  action  of  bis  lordship  in  that  affair  was  con- 
cerned, the  Alabama  would  have  been  stopped. 

Of  tlie  cabinet  which  has  been  thus  assailed,  three  distinguished 
members  are  no  more.  But  he  who,  at  tbe  ditticult  time  in  question, 
presided  over  tbe  foreign  relations  of  Great  Britain,  still  lives  among 
us  in  tbe  fullness  of  years  and  honor.  There  have,  of  course,  been 
many  who,  in  the  strife  of  party  politics,  have  been  opposed  to  Earl 
Kussell ;  there  have  been  others  who  have  differed  from  him  in  particu- 
lar incidents  of  his  political  conduct ;  but  never  did  it  occur  to  political 
enemy — personal  enemy  be  never  could  have  had — to  question  for  a 
moment  the  lofty  sense  of  honor,  tbe  high  and  unimpeachable  integrity, 
tbe  truthfulness,  the  straightforwardness,  which  have  characterized  the 
whole  of  bis  long  and  illustrious  career.  When  the  history  of  Great 
Britain  during  tbe  nineteenth  century  shall  be  written,  not  only  will 
there  be  none  among  tbe  statesmen  who  have  adorned  it  whose  name 
will  be  associated  with  greater  works  in  tbe  onward  path  of  political 
progress  thaa  that  of  Earl  Kussell,  but  there  will  be  none  to  whom, 
personally,  an  admiriujg  posterity  will  look  back  with  greater  venera- 
tion and  respect.  That  this  distinguished  man  should  feel  deeply  ag- 
grieved by  the  unworthy  attack  thus  made  on  tbe  government  of 
which  he  was  a  leading  member,  and  on  himself  personally,  it  is  easy 
to  understand;  but  there  are  attacks  which  recoil  upon  those  who 
make  them,  and  of  this  nature  are  aspersions  on  the  honesty  and  sin- 
cerity of  Earl  Bussell. 

Speaking  of  tbe  officials  in  the  colonies,  the  case  of  tbe  United 
States  asks  tbe  tribunal  to  bear  in  mind  what  it  calls  '^  these  constant 
demonstrations  of  partiality  for  the  insurgents."  *^  They  show,"  it  is 
said,  "  a  persistent  absence  of  real  neutrality,  which  should  throw  sus- 
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picion  upon  the  acts  of  the  British  officials  as  to  the  vessels,  and  should 
incline  the  tribunal  to  closely  scrutinize  their  acts." 

The  British  nation  comes  in,  of  course,  for  a  share  of  the  abuse  thus 
freely  bestowed.  British  neutrality  is  described  sometimes  as  "  partial 
and  insincere,'^  sometimes  as  "  habitually  insincere."  "  Great  Britain 
framed  its  rules,  construed  its  laws  and  its  instructions,  and  governed 
its  conduct  in  the  interest  of  the  insurgents." 

I  have  called  this  an  ''  unexpected^"  course ;  for,  assuredly,  neither 
the  British  government  nor  the  British  people  were  prepared  to  expect 
that,  after  Great  Britain  had  not  only  expressed,  openly  and  before  the 
world,  her  *'  regret "  that  vessels  should  have  left  her  shores  which  after- 
ward did  damage  to  Americjm  commerce,  but  had  voluntarily  consented 
to  make  good  that  damage,  if  it  could  be  shown  that  any  want  of  sufficient 
care  on  the  part  of  the  British  authorities  had  rendered  the  equipment 
and  evasion  of  those  vessels  possible — on  an  occasion  when,  in  the 
peaceful  and  amicable  settlement  of  any  claim  the  United  States  might 
have  against  Great  Britain,  the  remembrance  of  past  grievances  or  past 
resentments  was  to  be  forever  buried,  and  the  many  ties  which  sh6uld 
bind  these  two  great  nations  together  drawn  closer  for  the  time  to 
come — advantage  should  be  taken  to  revive  with  acrimonious  bitterness 
every  angry  recollection  of  the  past,  and,  as  it  would  seem,  to  pour  forth 
the  pent-up  venom  of  national  and  personal  hate.  Deploring  the  course 
which  has  thus  been  taken  as  one  calculated  to  mar  the  work  of  peace  on 
which  we  are  engaged,  I  comfort  myself  with  the  conviction  that  a 
great  nation,  like  the  people  of  the  Cfnited  States,  seeing  in  the  present 
attitude  of  Great  Britain  a  cordial  and  sincere  desire  of  reconciliation 
and  enduring  friendship,  animated  itself  by  a  kindred  spirit,  will  not 
approve  of  the  hostile  and  insulting  tone  thus  offensively  find  unneces- 
sarily adopted  toward  Great  Britain,  her  statesmen,  and  her  institutions, 
throughout  the  whole  course  of  the  case  and  argument  presented  on 
behalf  of  the  United  States. 

In  support  of  the  alleged  unfriendly  feeling  which  the  United  States 
as^cribe  to  the  British  government,  as  the  foundation  of  the  aiua  drvuimreo. 
charge  of  partiality  toward  the  insurgent  States,  where  "'■"->'-*'''* 
the  government  should  have  been  neutral,  they  refer,  in  the  first  place, 
to  certain  speeches  made  on  dift'erent  occasions  by  leading  members  of 
the  ministry. 

There  can  be  no  doubt  that  these  speeches  not  only  expressed  the  senti- 
ments of  the  speakers,  but  may  be  taken  to  have  been  the  ex[)oneuts  of 
the  sentiments  generally  entertained  at  the  time.  But  it  is  a  mistake 
to  suppose  that  those  sentiments  involved  anj'  unfriendliness  toward 
the  United  States.  In  truth,  why  should  any  such  unfriendliness  have 
existed  i  The  cherished  sentiments  of  the  British  people  on  the  subject 
of  slavery  had  strongly  tended  to  alienate  them  from  the  South,  and  the 
recent  public  discussion  of  the  subject  of  slavery,  on  which  the  South 
felt  so  sensitively,  had  produced  feelings  of  by  no  means  a  friendly 
character  on  the  part  of  the  latter  toward  Great  Britain.  The  North 
might,  therefore,  not  unnaturally  calculate  on  the  sympathy  of  Great 
Britain,  if  not  on  its  active  support,  in  a  conflict  with  the  South.  How 
was  it  that  what  might  thus  have  been  expected  a  priori^  was  not  real- 
ized to  the  extent  of  such  expectation,  and  that  where  active  sympathy, 
or  even  actual  support,  might  have  b<)en  looked  for,  impartial  neutrality 
took  its  place?  The  causes  are  not  difficult  to  find.  In  the  first  place, 
it  appeared  to  many  that  right  and  justice  were  on  the  side  of  the  seced- 
ing States.  To  such  persons  it  seemed  that  when  eleven  great  provinces, 
wiih  a  population  of  several  millions,  forming  fully  one-fourth  of  the 


312  ARBITRATION   AT   GENEVA. 

Union,  impelled  by  the  conviction  tbat  the  political  views  of  the  major- 
ity of  the  Federal  States  were,  if  not  antagonistic  to,  at  all  events  in- 
consistent with,  their  interests,  desired  to  separate  themselves  from  the 
Union,  to  which  they  were  bound  only  by  the  tie  of  a  voluntary  con- 
federation, an  attempt  to  coerce  them  by  the  sword  into  a  forced  con- 
tinuance in  it,  when  it  must  henceforth  be  hateful  to  them,  was 
to  make  the  issue  one  of  might  rather  than  of  right.  Others  there 
were,  men  of  calm  judgment  and  reflection,  who,  while  they  deplored 
a  disruption  of  the  great  American  Union,  yet  thought  that  a  reunion 
effected  by  the  subjugation  of  the  South  was  not  to  be  desired  in 
the  true  interest  either  of  the  victors  or  the  vanquished ;  that  before 
such  a  result  could  be  brought  about,  a  prolonged  and  fearful  contest 
must  have  taken  place,  in  which  the  best  blood  of  the  South  would 
have  been  shed,  its  resources  exhausted,  its  prosperity  destroyed  for 
years,  its  spirit  humiliated  and  broken,  making  its  restoration  to  the 
Union  of  little  value,  except  so  far  as  the  pride  of  the  Federal  States 
might  be  concerned;  that,  consequently,  the  Union  having  thus  been 
torn  asunder,  it  would  be  better  for  both  parties  that  each  should  be 
left  to  work  out  its  own  destiny,  and  develop  its  own  resources,  in  the 
vast  regions  to  which  its  dominions  might  extend.  Many,  too,  there 
were  who  deplored  this  contest  the  more  because  they  believed  that, 
despite  the  superior  force  and  resources  of  the  North,  the  subjugation 
of  the  South  was  impossible,  and  that  the  prolongation  oi  the  contest 
<50uld  only  lead  to  useless  sacrifices  on  either  side.  This  view  proved 
erroneous  in  the  result,  but  it  was  not  the  less  honestly  entertained.  A 
strong  impression,  too,  could  not  fail  to  be  produced  on  the  public  mind 
by  the  energy,  determination,  and  couiage  displayed  by  the  South,  and 
the  generous  ardor  with  which  its  pbpulation  risked  life  and  fortune  in 
the  desperate  struggle  for  national  independence,  so  resolutely  main- 
tained to  the  last  against  infinitely  superior  force.  Whatever  the  cause 
in  which  they  are  exhibited,  devotion  and  courage  will  ever  command 
respect ;  and  they  did  so  in  this  instance.  Men  could  not  see,  in  the 
united  people  of  these  vast  provinces  thus  risking  all  in  the  cause  of 
nationality  and  independence,  the  common  case  of  rebels,  disturbing 
peace  and  order  on  account  of  imaginary  grievances,  or  actuated  by  the 
desire  of  overthrowing  a  government  in  order  to  rise  upon  its  ruins. 
They  gave  credit  to  the  statesmen  and  warriors  of  the  South ;  their 
cause  might  be  rightvOr  wrong;  for  the  higher  motives  ennoble  political 
action,  and  all  the  opprobrious  terms  wliich  might  be  heaped  upon  the 
cause  in  which  he  fell  could  not  persuade  the  world  that  the  earth 
beneath  which  Stonewall  Jackson  rests  does  not  cover  the  remains  of 
a  patriot  and  a  hero. 

Public  feeling  in  Great  Britain,  however,  never  went  beyond  this  : 
that  both  parties  having  appealed  to  arms,  they  should  be  dealt  with 
on  terms  of  perfect  equality,  and  that  whatever  was  conceded  to  the  one 
should  not  be  with  held  from  the  other — to  use  a  common  expression,  that 
they  should  be  left  to  fight  it  out  fairly,  without  Great  Britain  tlirow- 
ing  her  weight  into  either  scale,  as  the  Northern  States  seemed  to  think 
she  should  have  done  in  their  favor,  not  perhaps  by  actual  assistance  iu 
war,  but  by  withholding  from  the  confederates  the  character  of  belliger- 
ents, and  by  treating  their  ships  of  war  as  pirates  and  denying  them 
access  in  British  ports.  For  the  United  States  appear  to  have  been 
unable  to  understand  the  position  assumed  by  the  British  government 
in  making  any  concession  whatever  in  favor  of  the  insurgent  States.  It 
appeared  to  them  like  an  act  of  perfidy  toward  a  friend.  Ha<l  not  polit- 
ical and  commercial  relations  bound  Great   Britain  and  tlie   United 
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States  closely  to^jether  for  many  years  !  How  then  could  Great  Britain 
take  any  step  which  should  give  any  advantage  to  an  enemy  of  the 
United  States  ?  Two  things  were  lost  sight  of  in  this  reasoning  :  First, 
that  the  insurgent  States,  with  whom  the  United  States  were  now  wag- 
ing war,  had  formed  part  of  that  Union  with  which  Great  Britain  had 
had  the  intimate  relations  referred  to — the  second  port  in  the  Empire, 
through  which  the  cotton  trade  was  carried  on,  having  had  ail  its  rela- 
tions with  the  South;  secondly,  that  Great  Britain  had  the  interests  of 
her  own  commerce  to  look  after,  which  were  seriously  compromised  in 
the  warfare  as  carried  on  by  the  United  States.  The  blockade  of  the 
Southern  ports,  established  by  the  North  with  a  view  to  the  speedier 
subjugation  of  the  South,  deemed  by  the  North  of  such  ])aramount 
importance  as  to  render  all  consideration  for  the  interest  of  Great  Britain 
unnecessary,  was  about  to  paralyze  the  industry  of  Lancashire  and 
bring  famine  and  disaster  on  thousands.  Great  Britain  accepted  the 
position  and  acknowledged  the  blockade.  Was  she  not,  in  other  respects, 
to  look  after  her  own  interests  i  It  was  natural  enough  that,  in  the  first 
heat  and  passionate  excit<5ment,  the  North  should  take  the  view  it  did 
of  the  conduct  of  Great  Britain.  I  cannot  but  think  the  time  has  como 
when  it  migiit  take  a  calmer  and  a  juster  view.  It  will  do  so  hereafter, 
in  spite  of  those  who  still  seek  to  rekindle  the  tlame  of  discord,  the 
**  ignes,"  which  in  their  hands  maybe  truly  said  to  be  '^suppositoscineri 
doloso." 

The  charge  of  partiality  and  of  willful  negligence  having  been  thus 
brought  requires  to  be  disposed  of.  For,  though  i)artiality  does  not 
necessarily  lead  to  want  of  diligence,  yet  it  is  apt  to  do  so,  and  in  a  case 
of  doubt  would  turn  the  scale.  Where  a  sinister  motive  exists,  culpa, 
which  might  otherwise  be  excused,  becomes  indeed  dolo  proxima  and 
inexcusable.  Besides,  sitting  on  this  tribunal,  as  1  have  already  said, 
as  in  some  sense  the  representative  of  Great  Britain,  while  I  may  say, 
with  perfect  truth,  '*  pudet  hiec  opprobria  nobis  dici  potuisse,''  I  should 
not  have  fulfilled  my  duty  if  I  ilid  not  see  whether  their  refutation  can- 
not bo  found  in  the  facts  before  us. 

Independently  of  having  permitted  the  equipment  of  ships,  three  main 
heads  of  complaint  are  placed  on  record  against  the  govern-  (.,,,,„.,  .f  ,.„ 
luent  of  Great  Britain :  1.  That  it  acknowledged  the  Con-  '■  '''  »  "^ 
federate  States  as  belligerent,  and,  as  a  conse(iuence,  refusing  to  treat 
their  ships  of  war  ns  pirates,  admitted  them  to  British  ports  on  the 
same  footing  with  the  warships  of  the  Unite<l  States.  2.  That  it  did 
nothing  to  prevent  the  agents  of  the  Confederate  Spates  from  procuring 
ships  and  supplies  of  arms  and  munitions  of  war  from  England.  3.  That 
it  did  nothing  to  stop  the  blockade-running  carried  on  through  the 
British  port  of  the  Bahamas  and  Bermuda. 

The  contention  of  the  United  States  that  Great  Britain  was  not  war- 
ranted in  acknowledging  the  Confederate  States  as  belliger-  a  k. .;  -.m  .t 
ents  might  find  its  answer  in  the  unanimous  concurrence  of  "'  «*  •  •«  > 
the  great  maritime  po\\  ers  in  following  her  example.  But,  independently 
of  this,  the  course  thus  pursued  may,  without  difficulty,  be  shown  not 
only  to  have  been  strictly  warranted  by  international  law,  but  also  to 
have  been  the  only  one  which  could  with  propriety  have  been  adopted. 

First,  let  us  see  how  stood  the  facts  at  the  time  of  the  recognition  of 
the  Confederate  States  as  belligerents  by  the  Queen's  government. 

Between  the  November  of  18(50  and  April  of  18GI  seven  Southern 
States  of  the  Union — South  Carolina,  Florida,  Mississippi,  Alabama, 
Georgia,  Louisiana,  and  Texas — had  not  only  renounced  their  allegiance 
to  the  Federal  (Toverument  and  declared  themselves  independent,  but 
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had  formed  tlieioselves  iuto  a  confederation,  under  the  title  of  the 
'^Confederate  States;''  had  adopted  a  federal  constitution  with  all  the 
necessary  elements  of  government;  and  had  appointed  a  president. 
They  were  in  exclusive  possession  of  the  territory  of  these  States,  to  the 
total  and  absolute  exclusion  of  the  former  Federal  Government.  They 
had  taken  measures  to  raise  an  army,  and  had  voted  upward  of 
$2,000,000  for  the  creation  of  a  navy.  ^  In  April,  18G1,  hostilities  had 
actually  commenced.  By  the  13th  of  April  Fort  Sumter  had  fallen. 
The  arsenal  at  Harper's  Ferry  was  seized  a  few  days  later.  On  the 
15th  the  President  of  the  United  States  called  out  the  militia  to  the 
number  of  75,000  men.^  On  the  17th  the  president  of  the  Confederate 
States  issued  a  proclamation  inviting  applications  for  letters  of  marque 
and  reprisal,  to  be  granted  under  the  seal  of  the  Confederate  States, 
against  ships  and  property  of  the  United  States  and  their  citizens.^ 

On  the  10th  of  April  President  Lincoln  issued  a  further  proclamation, 
declaring  the  ports  of  the  seven  States  blockaded;^  and  on  the  27tU 
issued  a  like  proclamation  with  regard  to  the  ports  of  North  Carolina 
and  Virginia,  which,  in  the  mean  time,  had  joined  the  confederation. 

Here,  then,  were  nine  States,  with  a  population  of  more  than  live 
millions  of  people,  exclusive  of  the  negro  population,  (in  other  words, 
one-fourth  of  the  United  States,  shortly  afterward  to  be  joined  by  two 
other  States,)  which  had  established  a  de  facto  government,  which  gov- 
ernment had  possession  of  the  entire  territory  within  the  limits  of  those 
States,  and  exercised  all  the  powers  and  functions  of  government,  with 
an  organized  army  prepared  to  wage  war  with  the  rest  of  the  States  for 
the  establishment  of  national  independence,  and  which  had  actually 
commenced  hostilities  by  the  capture  of  forts  occupied  by  Federal  forces. 
No  one  could  deny  that  this  was  in  fact  war,  and  war  about  to  be  con- 
ducted on  a  great  scale — a  war  to  which  the  original  Government,  the 
authority  of  which  was  thus  conteste<l  in  arms,  could  not  deny  the  char- 
acter of  war,  with  all  the  incidents  which  attach  to  it. 

On  the  4th  of  May,  1801,  (nine  days  before  the  date  of  Iler  Majesty's 
proclamation  of  neutrality,)  Mr.  Seward  himself  wrote  to  Mr.  Dayton,  at 
Paris : 

The  iiisni*;^outs  have  instituted  rovolntion  with  o|mmi,  fliv^rant,  dcjully  wnr,  to  rompel 
the  United  .States  to  .ie«iniesce  in  the  di'-nienibenueut  of  t lie  I'nion.  The  United  States 
have  accepted  this  civil  war  as  an  inevitable  nfcessity.^ 

From  the  beginning  the  operations  of  the  war  were  carried  on  as  in  a 
war  between  nations,  according  to  the  usages  of  war  among  civilized 
states.  No  attempt.was  made  to  treat  insurgent  prisoners  as  traitors 
or  rebels. 

Under  such  circumstances,  it  is  impossible  to  deny  that  a  neutral 
state  had  a  right  to  accord  to  the  insurgent  government  the  character 
of  a  belligerent.  Whether  it  would  be  morally  justified  in  doing  so 
must  depend  on  the  circumstances  in  which  it  found  itself  placed  rela- 
tively to  the  parties  to  the  contest.  All  publicists  are  agreed  that  where 
an  integral  portion  of  a  nation  separates  itself  from  the  parent  state 
and  establishes,  de  facto,  a  government  of  its  own,  excluding  the  former 
government  from  all  j^ower  and  control,  and  thereupon  a  civil  war  en- 
sues, a  neutral  nation  is  fully  justified  in  recognizing  the  government  tZe 
facto  as  a  belligerent,  though  it  has  not  as  yet  acknowledged  it  as  a 
nation;  and  from  the  time  of  the  acknowledgment  of  its  belligerent 
status  the  government  dc  facto  acquires,  in  relation  to  the  neutral,  all 

'British  Appendix,  vol.  ili,  p.  2, 
-Ibid.,  p.  4. 

•'^Ibid.    p   7.  .  ,    .  HigitizedbyV^OOQle 

■*  United  States  Documents,  vol.  i,  p.  .io.  O 
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the  rights  which  attach  to  the  status  of  a  belligereut  of  au  established 
nationality. 

**  When,"  says  Yattel,  "a  party  is  formed  in  a  state  which  no  longer 
obeys  the  sovereign,  and  is  of  strength  sutficient  to  make  ^^^  ^ 

head  against  him,  or  when,  in  a  repnblic,  the  nation  is  di- 
vided into  two  opposite  factions,  and  both  sides  take  arms,  this  is  called 
a  civil  war."' 

Again : 

When  tlie  ties  of  political  association  are  broken,  or  at  Jenst  suspended,  between  the 
sovereign  and  his  people,  they  may  bo  considered  as  two  distinct  powers ;  and  since 
each  is  independent  of  all  foreign  authority,  no  one  has  the  right  to  judge  between 
them.  Each  of  them  may  be  right.  It  follows,  in  virtue  of  the  voluntary  law  of  na- 
tions, then,  that  the  two  parties  may  act  as  having  equal  right.  - 

!Martens  says : 

Foreign  nations  cannot  refuvse  to  consider  as  lawful  eneniios  those  who  are  empow- 
ered by  their  actual  government,  whatever  that  may  b.'.  This  is  not  recognition  ot" 
its  legitimacy. 

Hautefeuiile  says  on  this  subject :  H.aef.u  n, 

En  effet,  les  peui)les  etrangers  ne  peuvent  intervonir  entro  les  belligc^rants;  la  qua- 
lity de  sujets  revolt(;s,  que  I'une  des  deux  donueaTautre,  doit  etre  dcarteepar  eux;  lis 
ne  sont,  et  ne  peuvent  etre,  juges  de  la  justice  ou  de  Finjustice  de  la  guerre.  Les  na- 
tions qui  desirent  rester  neutres  doivent  accepter  la  posse^sioA  de  fait ;  si  elles  veulent 
Hre  respectees  par  les  deux  parties,  elles  doivent  les  reconnaltre  et  les  respect^  ^gale- 
ment  tons  les  deux.  Le  pnnce  Stranger  que  refuserait  de  rem]dir  les  devoirs  de  la 
ueutralite  envers  les  insurges  ne  saurait  exiger  d'eux  d'etre  regard^  comme  neutre ; 
il  serait  h  leurs  yeux  Va\\\6  de  leur  ennemi,  et  ils  le  traiteraient  comme  tel  avec 
justice.  D'un  autre  cAtd  le  souverain  qui  combat  pour  ramener  sous  son  obeissance 
ses  sujets  revoltes  ne  saurait  s'oftVuser  (pie  les  neutres  remplissent  leurs  devoirs  envers 
ses  ennemis,  puisqu'il  lie  ])eut  exiger  rjuMls  deviennent  ses  allies,  et  que.s'ilsrefusaient 
de  remplir  ces  devoirs,  ils  seraient  etlectivenient  ses  alli^'s,  les  ennemis  de  ses  adver- 
saires. ' 

Professor  Bluiitvschli,  though  writing  adversely  to  Great  Britain  on 
the  Alabama  <iaestiou,  yet,  as  to  the  status  of  the  confed-  j,^^,^^^^  ciauuiu 
erates  as  belligerents,  has  the  following  passages  :*  iro(.*H<r  ciauuiu.. 

Du  reste,  le  parti  r<^voltd  qui  opere  avec  des  corps  d'armc^e  militairement  organises, 
ct  cjui  entreprend  de  faire  trionipher  par  la  guerre  son  programme  politique,  agit,  alors 
(juif  vc  forme  point  un  etat  tout  au  moins  comme  s'il  en  constituait  un,  au  lieu  et  place 
ti^un  etaty  {an  iitaates  stait.)  II  afilrme  la  justice  do  sa  cause  et  la  l<^gitimit<5  de  sa  mis- 
sion avec  uue  bonne  foi  ejale  a  celle  qui  se presume  de  droit  chez  tout  -etat  heUigerant,  (Pages 
455,456.) 

Again  : 

Pendant  la  guerre  ou  admet,  dans  I'interet  de  Thujuanite,  que  les  deux  partis  a<ji^f<{n 
de  bonne  foi  pour  hi  defense  de  leurs  pretendus  droits.     (Page  45'?.) 

And  at  pages  401,  4G2 : 

Si  I'on  tient  compte  de  toutes  ces  considi'^ratious,  on  arrive  h  la  conclusion  suivante  : 
C'est  que,  A,  considerer  d*un  point  de  vue  impartial,  tel  qu'il  s'olirait  et  s'imposait  aux 
^tats  europeens,  en  presence  de  la  situation  que  crc^aient  les  faits,  la  lutte  eugagee  en- 
tre  rUnion  et  la  confederation — c*est-a-dire,  entrele  uord  et  le  sud — ili^taitabsolument 
mpossible  de  ne  pas  admettre  que  les  Etats-Unis  fussent  alors  engag<?sdans  nuG  (jrand^t 
gutrre  civile,  ou  les  deux  parties  avaieut  le  caractere  de  puissances  politiquement  et 
militairement  organis^f'es,  se  faisant  Tune  j\  I'autre  la  guen'e,  suivaut  le  mode  que  le  droit 
des  gens  reconnalt  comme  r<5gulier,  at  animdes  d'une  ^gale  confiance  dans  leur  bon 
droit.  Les  uns  pouvaient  <5prouver  plus  de  sympathie  pour  I'llnion,  qui  avait  pour 
eux  toute  la  supc^rioritd  d'un  <5tat  reconnu  et  d'une  autorit<$  constitutionelle,  d'autres 
pouvaient  faire  des  vccux  pour  le  succes  de  la  conft^d^ration,  qui  n'^tait  pas  encore  re- 
counue  comme  ^tat  federal  nouveau,  mais  qui  esp(?rait  de  se  conqut?rir  une  existence 
propre.  Tout  le  monde  4tait  d'accord  qu'il  y  avait  guerre  et  que  dans  cette  guerre  il  y  avait 
deiuc  parties  bellig&antes. 

*  "  Droit  des  gens,"  liv.  iii,  $  '29*2. 

2lbid.,  liv.  ii,$  56. 

=* "Droits  et  devoirs  de  nations  neutres,"  vol.  i,  p.  231.      C^ r^r>>.r^\r> 

-•*•  Revue  de  droit  international,"  l!?70,  pp.  455,456,  &d3y  VjOOglc 
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The  principles  by  which  a  neutral  state  should  be  governed  as  to  the 
circumstances  under  which,  or  the  period  at  which,  to  acknowledge  the 
belligerent  status  of  insurgents,  have  been  nowhere  more  fully  and  ably, 
or  more  fairly,  stated  than  by  Mr.  Dana,  in  his  edition  of  Wheaton,  iu 
a  note  to  section  23  : 

The  occasion  for  the  accortlanoe  of  bplli«;erpnt  rij;litH  arises  wlien  a  civil  conflict 
exists  within  a  foreign  Htate.  The  reason  which  requires  and  can  ah»ne  justify  this 
step  by  the  government  of  another  country  is  that  its  own  rights  and  interests  are  so 
far  aft'ccted  as  to  retjuire  a  definition  of  its  own  relations  to  the  parties.  Where  a 
parent  government  is  seeking  to  subdue  an  insurrection  by  municipal  force,  and  the 
insurgents  claim  a  political  nationality  and  belligerent  rights  which  the  parent  gov- 
ernment does  not  concede,  a  recognition  by  a  foreign  state  of  full  belligerent  rights,  if 
not  justified  by  necessity,  is  a  gratuitous  demonstration  of  moral  support  to  the  rebel- 
lion, and  of  censure  upon  the  parent  government.  But  the  situation  of  a  foreign  state 
with  reference  to  the  contests,  and  the  condition  of  afiairs  between  the  contending 
I>artie8,  may  be  such  as  to  justify  this  act.  It  is  important,  therefore,  to  determine 
what  state  of  atlairs,  and  what  relations  of  the  foreign  state,  justify  the  rtcf>gnition. 

It  is  certain  that  the  state  of  things  between  the  parent  state  and  insurgents  must 
■amount,  in  fact,  to  a  war,  in  the  sense  of  international  law — that  is,  ]>owers  and  rights 
of  war  must  be  in  actual  exercise;  otherwise  the  recognition  is  falsified,  for  the  recog- 
nition is  of  a  fact.  The  t^'sts  to  determine  the  question  are  various,  and  far  more 
<lecisive  where  there  is  maritime  war  and  commercial  relations  with  foreigners. 
Among  the  tests,  are  the  existence  of  a  (fe  facto  political  organization  of  the  insurgents 
Hutiicient  in  character,  population,  and  resources  to  constitute  it,  if  left  to  itself,  a  state 
4imong  the  nations,  reasonably  capable  of  discharging  the  duties  of  a  stat^;  the  actual 
employment  of  military  forces  on  each  side,  acting  in  accordance  with  the  rules  and 
customs  of  war,  such  aw  the  use  of  flags  of  truce,  cartels,  exchange  of  prisoners,  and 
the  treatment  of  captured  insurgents  by  the  parent  state  aa  priscmers  of  war  ;  and,  at 
sea,  employment  by  the  insurgents  of  commissioned  cruisers,  and  the  exercise  by  the 
parent  government  of  the  rights  of  blockade  of  insurgent  ports  against  neutral  com- 
merce, and  of  stopping  and  searching  neutral  vessels  at  sea.  If  all  these  elements 
exist,  the  condition  of  things  is  undoubtedly  war:  and  it  may  be  war  before  they  aro 
all  ripened  into  activity. 

As  to  the  relation  of  the  foreign  state  to  the  contest,  if  it  is  solely  on  land,  and  the 
foreign  state  is  not  contiguous,  it  is  diflic^lt  to  imagine  a  call  for  the  recognition.  If, 
for  instance,  the  United  States  should  formally  recognize  belligerent  rights  in  an  insur- 
gent community  at  the  center  of  Europe,  with  no  seaports,  it  would  require  a  hardly 
snpposable  necessity  to  make  it  else  than  a  mere  demonstration  of  moral  support.  But  a 
case  may  arise  where  a  foreign  state  must  decide  whether  to  hold  the  parent  state  respou- 
(Mr.  Canniuf^  to  Lord  Granville  on  the  Greek  war,  June  '2-i,  1826.)  If  the  foreign  state 
sible  for  acts  doneby  theinsurgents,  ortodealwith  the  insurgents  as  a  de  facto  government, 
recognizes  belligerency  in  the  insurgents,  it  releases  the  parent  stat«  from  responsibility 
for  whatever  may  be  done  by  the  insurgents,  or  not  done  by  the  parent  state  where  tho 
insurgent  power  extewls.  (Mr.  Adams  to  Mr.  So  ward,  June  11,  18t)l,  Dip.  Corr.  105.) 
In  a  contest  wholly  ujmn  land,  a  contiguous  state  may  be  obliged  to  make  the  decisioQ 
whether  or  not  to  regard  it  as  a  war ;  but,  in  practice,  this  has  not  been  done  by  a 
general  and  prospective  declaration,  but  by  actual  treatment  of  cases  as  they  arise. 
Where  the  insurgiMits  and  the  parent  state  are  maritime,  and  the  foreign  nation  haa 
extensive  commercial  relations  and  trade  at  the  ports  of  both,  and  the  foreign  nation 
and  either  or  both  of  the  contending  parties  have  considerable  naval  force,  and  the 
domestic  contest  must  extend  itself  over  the  sea,  then  the  relations  of  the  foreign  state 
to  this  contest  are  far  difi'erent. 

In  such  a  stat<}  of  things  the  liability  to  political  complications,  and  the  questions  of 
right  and  duty  to  be  decided  at  once,  usually  away  from  home,  by  private  citizens  or 
naval  officers,  seem  to  rejiuire  an  authoritative  and  general  decision  as  to  tho  status  of 
the  three  jmrties  involved.  It  the  contest  is  a  war,  all  foreign  citizens  and  officers, 
whether  executive  or  judicial,  are  to  follow  one  line  of  conduct.  If  it  is  not  a  war, 
thev  are  to  follow  a  totally  different  line.  If  it  is  a  war,  the  commissioned  cruisers  of 
both  sides  may  stop,  search,  and  capture  the  foreign  merchant-vessel ;  and  that  vessel 
must  make  no  resistance  and  must  submit  to  adjudication  by  a  prize-court.  If  it  is 
not  a  war, the  cruisers  of  neither  party  can  stop  or  search  the  foreign  merchant-vessel; 
and  that  vessel  may  resist  all  att-empts  in  that  direction,  and  the  ships-of-war  of  the 
foreign  state  may  attack  and  capture  any  cruiser  persisting  in  the  attempt.  If  it  is 
war,  foreign  nations  must  await  the  adjudication  of  prize  tribunals.  If  it  is  not  war, 
no  such  tribunal  can  be  opened.  If  it  is  war,  the  parent  state  may  institute  a  blockade 
jure  gentium  of  the  insurgent  ports,  which  forcigneis  must  respect ;  but  if  it  is  not  a  war, 
foreign  nations  having  large  commercial  intercourse  with  the  country  will  not  respect 
a  closing  of  insurgent  ports  by  paper  decrees  only.  If  it  is  a  war,  the  insurgent  cruisers 
are  to  be  treated  by  foreign  citizens  and  officials,  at  sea  and  iiip,^!!*,  ^  la.\\:iui.b^lliger^ 
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ents.  If  it  is  not  a  war,  those  cruisers  are  pirates,  and  may  be  treated  as  such.  If  it 
is  a  war,  the  rules  and  risks  respecting  carrying  contraband,  or  dispatches,  or  military 
persons,  come  into  play.  If  it  is  not  a  war,  they  do  not.  Within  foreign  jurisdiction^ 
if  it  is  a  war,  acts  of  the  insurgents  in  the  way  of  preparation  and  equipments  for 
hostility  may  be  breaches  of  neutrality  laws ;  while,  it  it  is  not  a  war,  they  do  not 
come  into  that  category,  but  under  the  category  of  piracy  or  of  crimes  by  municipal 
law. 

Now,  all  citizens  of  a  foreign  state,  and  all  its  executive  ofificers  and  judicial  magis- 
trates, look  to  the  political  department  of  their  government  to  prescribe  the  rule  of 
their  conduct  in  all  their  possible  relations  with  tne  parties  to  the  contest.  This  rule 
is  prescribed  in  the  best  and  most  intelligible  manner  for  all  possible  contingencies  by 
the  simple  declaration  that  the  contest  is,  or  is  not,  to  be  treated  as  war.  It  the  state 
of  things  requires  the  decision,  it  must  be  made  by  the  political  department  of  the 
government.  It  is  not  fit  that  cases  should  be  left  to  be  decided  as  they  may  arise,  by 
private  citizens,  or  naval  or  judicial  officers,  at  home  or  abroad,  by  sea  or  land.  It  is, 
therefore,  the  custom  of  nations  for  the  political  department  of  a  foreign  state  to  make 
the  decision.  It  owes  it  to  its  own  citizens,  to  the  contending  parties,  and  to  the  peace 
of  the  world,  to  make  that  decision  seasonably.  If  it  issues  a  formal  declaration  of 
belligerent  rights  prematurely,  or  iu  a  contest  with  which  it  has  no  complexity,  it  is  a 
gratuitous  and  unfriendly  act.  If  the  parent  government  complains  of  it,  the  com- 
plaint must  be  made  upon  one  of  these  grounds.  To  decide  whether  the  recognition 
was  uncalled  for  and  premature  requires  something  more  than  a  consideration  of  prox- 
imate facts,  and  the  overt  and  formal  acts  of  the  contending  parties.  The  foreign 
state  is  bound  and  entitled  to  consider  the  preceding  history  of  the  parties;  the  mag- 
nitude and  completeness  of  the  political  and  military  organizations  and  preparations 
on  each  side  ;  the  probable  extent  of  the  conflict  by  sea  and  land  ;  the  probable  extent 
and  rapidity  of  its  development ;  and,  above  all,  the  probability  that  its  own  merchant- 
vessels,  naval  officers,  and  consuls  may  be  precipitated  into  sudden  and  difficult  com- 
plications abroad.  The  best  that  can  be  said  is,  that  the  foreign  state  may  protect 
Itself  by  a  seasonable  decision  ;  either  upon  a  test  case  that  arises,  or  by  a  gen- 
eral prospective  decision ;  while,  on  the  other  hand,  if  it  makes  the  recognition 
prematurely,  it  is  liable  to  the  suspicion  of  an  unfriendly  purpose  to  the  parent  state. 
The  recognition  of  belligerent  rights  is  not  solely  to  the  advantage  of  the  insurgents. 
They  gain  the  great  advantage  of  a  recognized  status,  and  the  opportunity  to  employ 
commissioned  cruisei*s  at  sea,  and  to  exert  all  the  powers  known  to  maritime  warlare, 
with  the  sanction  of  foreign  nations.  They  can  obtain  abroad  loans,  military  and 
naval  materials,  and  enlist  men,  as  against  everything  but  neutrality-laws;  their  flag 
and  commissions  are  acknowledged,  their  revenue-laws  are  respected,  and  they  acquire 
a  quasi  political  recognition.  On  the  other  hand,  the  parent  government  is  relieved  from 
responsibility  for  acts  done  in  the  insurgent  territory  ;  its  blockade  of  its  own  ports 
is  respected;  and  it  acquires  a  right  to  exert,  against  neutral  commerce,  all  the  powers 
of  a  party  to  a  maritime  war. 

Mr.  Dana,  though  writing  after  the  present  dispute,  and  with  refer- 
ence to  it,  pronounces  no  opinion  upon  it,  but  the  principles  he  has  thus 
laid  down  enable  us  to  judge  of  the  matter  without  difficulty. 

This  question  was  the  subject  of  a  solemn  decision  in  the  case  already 
cited  of  the  Santisaima  Trinidad.  One  of  the  points  there  th.  j*mt.,Mm« 
raised  being  that  the  government  of  Buenos  Ayres,  under  ^r.n  .ud 
whose  commission  the  vessel  had  taken  prizes,  was  invalid,  the  inde- 
pendence of  that  State  not  having>been  recognized  by  the  Government 
of  the  United  States,  Mr.  Justice  Story  thus  disposes  of  the  objection : 

There  is  another  objection  urged  against  the  admission  of  this  vessel  to  the  privi- 
leges and  immunities  of  a  public  ship,  which  may  as  well  be  disposed  of  in  connection 
with  the  question  already  considered.  It  is,  that  Buenos  Ayres  has  not  yet  been  ac- 
knowledged as  a  sovereign  independent  government  by  the  executive  or  legislature  of 
the  United  States,  and  therefore  it  is  not  entitled  to  have  her  ships  of  war  recognized  by 
our  courts  as  national  ships.  We  have,  in  former  cases,  had  occasion  to  express  our  opin- 
ion on  this  point.  The  (Jovernment  of  the  United  States  has  recognized  the  existence 
of  a  civil  war  between  Spain  and  her  colonies,  and  has  avowed  a  determination  to  re- 
main neutral  between  the  parties,  and  to  allow  to  each  the  same  rights  of  asylnm  and 
hospitality  and  interconrse.  Each  party  is,  therefore,  deemed  by  us  a  belligerent  na- 
tion, having,  so  far  as  concerns  us,  the  sovereign  rights  of  war,  and  entitled  to  be  re- 
spected in  the  exercise  of  those  rights.  We  cannot  interfere  to  the  prejudice  of  either 
belligerent  without  making  onrselves  a  party  to  the  contest  and  departing  from  the  pos- 
ture of  neutrality.  All  captures  made  by  each  must  be  considered  as  having  the  same 
validity,  and  all  the  immunities  which  may  be  claimed  by  pablic  ships  in  our  ports, 
under  the  law  of  nations,  must  be  considered  as  equally  the  r'ght  of  each ;  and,  aseuch^ 
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must  be  recognizpd  by  our  courts  of  justice  until  Conjcrres.s  shall  prescribe  a  different 
rule.  This  'sthe  doctrine  heretofore  asserted  by  this  court,  and  wo  see  no  reason  to  de- 
part from  it.* 

An  attempt  has  indeed  been  made  to  show  that  the  judgment  in  the 
foregoing  case  has  been  overrule^  or  shaken  bj  the  succeeding  judg- 
ment in  the  case  of  the  Gran  Para,  in  which  it  is  alleged  that,  notwith- 
standing the  commission  of  a  belligerent  power,  a  vessel  was  held  to 
be  subject  to  the  jurisdiction  of  a  court  of  the  United  States.  I  have 
already  shown  that,  in  that  case,  in  which  the  validity  of  a  capture 
made  by  a  privateer  fitted  out  in  the  United  States  was  questioned  by 
reason  of  the  illegal  character  of  the  capturing  vessel,  the  latter  was  not 
a  ship-of-war  commissioned  by  a  belligerent  government,  but  simply  an 
American  vessel  commissioned  as  a  privateer;  nor,  indeed,  sailing  as  a 
privateer  under*  the  commission  of  a  recognized  belligerent.  She  still 
remained,  therefore,  the  private  property  of  an  American  citizen,  unpro- 
tected by  any  commission  whatever,  and  a  capture  made  by  her  could 
not  be  held  to  be  good  prize. 

In  the  recent  case  of  the  British  bark,  the  Hiawatha,  and  of  the  Mex- 
ican schooner  Brillante,  whicji  were  cai)tured  by  shii)s  of  the  United 
States  for  endeavoring  to  run  the  blockade,  and  which  had  been  con- 
demned as  prize,  an  appeal  having  been  brought,  and  an  objection  hav- 
ing been  taken  that  the  Confederate  States  could  not  properly  be  held 
to  be  belligerents,  and  that  consequently  the  President  had  no  right  to' 
establish  a  blockade,  Mr.  Justice  Grier,  in  delivering  the  judgment  of 
the  majority  of  the  (Jourt,  lays  down  the  following  important  proposi- 
tions : 

Insurrection  against  a  government  may  or  may  not  culminate  in  an  organized  rebel- 
lion ;  but  a  civil  war  always  begins  by  insurrection  against  the  lawful  authority  of  the 
government.  A  civil  war  is  never  solemnly  declared ;  it  becomes  such  by  its  acci- 
dents—the number,  power,  and  organization  of  the  persons  who  originate  and  carry  it 
on.  When  the  party  in  rebellion  occupy  and  hold  in  a  hostile  manner  a  certain  i>or- 
tion  of  territory,  have  declared  their  independence,  have  cast  off  thei?  allegiance, 
have  organized  armies,  have  commenced  hostilities  against  their  former  sovereign, 
the  world  acknowledges  them  as  belligerents,  and  the  contest  a  war.  They  claim  to  be 
in  arms  to  establish  their  liberty  and  independence,  in  order  to  become  a  sovereign 
state,  while  the  sovereign  party  treats  them  as  insurgents  and  rebels  who  owe  alle- 
giance, and  who  shonld  bo  punished  with  death  for  their  treason. 

The  laws  of  war,  as  established  among  nations,  have  their  foundation  in  reason,  and 
all  tend  to  mitigate  the  cruelties  and  miseries  produced  by  the  scourge  of  war.  Hence 
the  parties  to  a  civil  war  usually  concede  to  each  other  belligerent  rights.  They 
exchange  prisoners,  and  adopt  the  other  courtesies  and  rules  common  to  public  or 
national  wars. 

It  is  not  the  less  a  civil  war  with  belligerent  parties  in  hostile  array,  because  it  may 
be  called  an  "insurrection"  by  one  side,  and  the  insurgents  be  considered  as  rebels  or 
traitoi-s.  It  is  not  necessary  that  the  independence  of  the  revolted  province  or  state 
be  acknowledged,  in  order  to  constitute  it  a]uirty  belligerent  in  a  war  according  to  the 
law  of  nations.  Foreign  nations  acknowledge  it  as  war  by  a  declaration  of  neutrality. 
The  condition  of  neutrality  cannot  exist  unless  tjiere  be  "two  belligerent  parties,  in 
the  case  of  the  Saniissima  Trinidad,  (7  Wheatou,  X\7,)  this  court  say :  "  The  Government 
of  the  United  States  has  recognized  the  existence  of  a  civil  war  between  Spain  and  her 
colonies,  and  has  avowed  her  determination  to  remain  neutral  between  the  parties. 
Each  party  is  therefore  deemed  by  us  a  belligerent  nation,  having,  so  far  as  concerns  us, 
the  sovereign  rights  of  war. " 

The  law  of  nations  is  also  called  the  law  of  nature ;  it  is  founded  on  the  common  con- 
sent as  well  as  the  common  sense  of  the  world.  It  contains  no  such  anomalous  doc- 
trine as  that  which  this  court  are  now  for  the  first  time  desired  to  pronounce,  to  wit, 
that  insurgents  who  have  risen  in  rebellion  against  their  sovereign,  expelled  her 
courts,  established  a  revolutionary  government,  organized  armies,  and  commenced  hos- 
tilities, are  not  enemies  because  they  are  traitors;  and  a  war  levied  on  the  govern- 
ment by  traitors,  in  order  to  dismember  and  destroy  it,  is  not  a  war  because  it  is  an 
"  insurrection," 
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Chief  Justice  Taney,  Mr.  Justice  Xelson,  Mr/ Justice  Catron,  and  Mr. 
Justice  Clitt'ord  differed,  indeed,  from  the  majority  of  the  court,  on  the 
(|uestion  as  to  whether  the  blockade  was,  in  its  inception,  lawful,  found- 
ing their  opinion  upon  the  lact  that  though  by  the  Constitution  of  the 
United  States  the  President  could,  in  case  of  invasion  or  insurrection, 
<all  out  the  national  forces.  Congress  alone  could  declare  war, and  that. 
Congress  not  having  declared  war  till  the  13th  of  July,  18G1,  tiie  Presi- 
dent  had  no  power  to  declare  a  blockade,  and  consequently  that  the 
seizure  of  these  vessels  was  illegal.  But  there  was  no  difference  of 
opinion  on  the  <iuestion  of  belligerent  status  so  soon  as  civil  war  is  de- 
clared. ^    ' 

The  practice  of  nations  has  been  entirely  in  accordance  with  these 
princijdes.  All  the  maritime  nations — the  others  were  not  concerned  in 
the  matter — concurred'iu  according  to  the  confederate  government  the 
status  and  rights  of  a  belligerent  power. 

But  though  it  would  seem  impossible  to  contest  that,  at  some  time 

during  the  continuance  of  the  civil  war,  the  recognition  of       xv,..> ^  ..: 

the  belligerent  status  of  the  confederate  government  must     '^ '       '^      ' 
have  taken  place,  it  is  asserted  that  the  recognition  by  the  British  gov- 
ernment was  premature.    I  will  endeavor  to  take  a  calm  and  dispas- 
sionate view  of  the  position  of  the  parties,  and  of  this  much-agitated 
question. 

Looking  to  the  state  of  things  which  had  thus  come  into  existence. 
Her  Majesty's  government  could  not  but  see  that  it  would  soon  become 
not  only  right,  but  also  necessary  to  the  i)rotection  of  British  interests, 
to  concede  to  the  insurgent  states  the  character  of  belligerents.  As 
soon  as  it  was  known  in  Great  Britain  that  the  war  was  to  be  extended 
to  naval  operations,  the  interests  of  British  commerce  and  British  sub- 
jects required  that  the  belligerent  status  of  both  parties  to  the  great 
struggle,  which  was  evidently  about  to  ensue,  should  be  clearly  ascer- 
tained and  defined.  It  was  plain  that  a  state  of  things  was  about  to 
present  itself,  such  as  Mr.  Dana  refers  to,  as  justifying  the  recognition 
of  belligerency.  Much  reliance  is  placed  in  the  Case  of  the  United 
States,  page  51,  for  the  purpose  of  establishing  the  desire  of  the 
British  government  to  recognize  the  insurgents  as  belligerents  at  an 
unduly  early  period,  that  as  early  as  the  1st  of  May,  Earl  Kussell  wrote 
the  letter  of  that  date  to  the  lords  of  the  admiralty. 

The  letter  is  as  follows : 

The  iritelli*;enco  which  readied  tliis  country  by  the  last  mail  from  the  United  States 
j;iveH  reason  to  HuppoHe  that  a  civil  war  between  the  Northern  and  Southern  States  of 
iiie  Coutederaoy  was  iunninent,  if  indeed  it  might  not  be  considered  to  have  already 
be;;un. 

SimultaneoiiHly  with  the  arrival  of  this  news,  a  telegram,  purporting  to  have  been 
conveyed  to  Halifax  from  the  I'nited  States,  was  received,  which  announced  that  the 
Presitlent  of  the  southern  confedercy  had  taken  steps  for  issuing  letters  of  marque 
against  the  vessels  of  the  Northern  States. 

If  such  is  really  the  case,  it  is  obvious  that  much  inconvenience  may  be  occasioned 
to  the  numerous  British  vessels  engaged  in  trade  on  the  coast  of  the  United  States  and 
in  the  (iulf  of  Mexico,  and  that  timely  luovitsiou  should  be  made  for  their  protection 
against  undue  molestation  by  reason  of  the  maritime  oi>erations  of  the  hostile  parties; 
and  Her  Majesty  has  accordingly  commanded  me  to  signify  to  your  lordships  her  pleas- 
ure that  adequate  re-iuforcemeuts  should  forthwith  be  sent  to  Her  Majesty's  squadron 
on  the  North  American  and  West  Indian  station,  so  that  the  admiral  in  command  may 
be  able  duly  to  pix)vide  for  the  protection  of  British  shipping  in  any  emergency  that 
may  occur. 

I  need  scarcely  observe  to  your  lordships  that  it  might  be  right  to  apprise  the  admiral 
that,  much  as  Her  Miyesty  regrets  the  prospect  of  civil  war  breaking  out  in  a  country 
in  the  happiness  and  peace  of  which  Her  Majesty  takes  the  deepest  interest,  it  is  Her 
Majesty^s  pleasure  that  nothing  should  be  done  by  her  naval  forces  which  should  indi- 
cate any  partiality  or  preference  for  either  party  in  the  contest  that  may  eusue.^ 

1  Appendix  to  British  Case,  vol.  iii,  p.  3.  '    ""  ->  —         ^-^ 
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When  I  say  that  the  foregoin<]f  letter  is  relied  on,  I  must  correct  my- 
self. It  is  relied  on  only  in  a  mutilated  form.  The  third  paragraph  of 
the  letter,  which  gives  the  key  to  its  purpose,  and  supplies  the  motive 
of  the  writer,  is,  1  regret  to  say,  omitted — its  place  being  supplied  by 
asterisks — while  the  other  paragraphs  are  given  at  length.^  When  the 
letter  is  before  us  in  its  entirety,  we  see  plainly  that  the  purpose  Earl 
Kussell  had  in  view  was,  not  to  give  any  advantage  to  the  insurgents, 
but  to  secure  protection  to  British  shipping  in  case  the  invitation  of  the 
confederate  president  should  have  the  effect  of  letting  loose  a  swarm  of 
privateers  in  the  American  waters. 

There  can,  hqjrever,  be  no  doubt  that,  prior  to  the  issuing  of  the 
Queen's  proclamation  of  neutrality,  Her  Majesty's  ministers,  having 
become  acquainted  with  the  relative  position  of  the  two  parties,  and  see- 
ing plainly  that  this  was  no  ordinary  revolt,  and  that  insurrection  had 
assumed  the  form  of  organized  government  and  of  organized  warfare, 
and  looking  to  the  dimensions  the  contest  was  about  to  take,  had  come 
to  the  conclusion  that  it  would  be  impossible  to  withhold  from  the  in- 
surgent government  the  character  and  rights  of  belligerents. 

At  the  time  the  letter  last  cited  \juis  written,  nothing  was  known 
beyond  the  fact  that  the  confederate  government  were  prej)aring  to  issue 
letters  of  marque ;  but  on  the  ensuing  day,  the  2d,  came  the  news  that 
President  Lincoln  had  proclaimed  a  blockade  of  all  the  Southern  ports, 
though  the  terms  of  the  proclamation  were  not  yet  known.  Hereupon 
the  government,  in  anticipation  of  any  emergency  that  might  arise, 
adopted  the  constitutional  course  of  consulting  the  law-officers  of  the 
Crown. 

"  Her  ^la jesty's  government  heard  the  other  day,"  said  Lord  John 
Russell  in  the  House  of  Commons  on  the  2d  of  May — 

That  the  coufwlerated  States  have  issued  letters  of  mar<|ue,  and  to-day  we  have 
heard  that  it  is  iutemled  there  shafl  be  a  blockade  of  all  tlie  ports  of  the  Southern 
States.  As  to  the  general  provisious  of  the  law  of  nations  ou  these  questions,  some  of 
the  points  are  so  new  as  well  as  so  important  that  they  have  been  referred  to  thel  aw- 
otticers  of  the  Crown  for  their  opinion,  in  order  to  guide  the  government  in  its  instrac- 
tions  both  to  the  English  minister  in  America  aud  the  commander-in-chief  of  the  naval 
squadron.  Her  Majesty's  government  has  felt  that  it  was  its  duty  to  use  every  possible 
means  to  avoid  taking  any  part  in  the  lamentable  contest  now  raging  in  the  American 
States.  Nothing  but  the  imperative  duty  of  protecting  British  interests,  in  case  they 
should  be  attacked,  justifies  the  government  in  at  all  interfering.  We  have  not  been 
involved  in  any  way  in  that  contest,  by  any  act  or  giving  any  advice  in  the  matter, 
and,  for  Gotl's  sake,  let  us,  if  possible,  keep  out  of  it.- 

On  the  6th  of  May  Lord  John  Russell  stated  in  the  House  of  Com- 
mons that  the  law-officers  and  the  government  had  come  to  the  conclu- 
sion that,  according  to  principles  which  seemed  to  them  to  be  just,  the 
Southern  Confederacy  must  be  treated  as  a  belligerent.^ 

A  dispatch  to  Lord  Lyons  ,of  the  same  day,  in  which  Earl  Russell 
develops  his  views  on  the  subject,  is  worthy  of  a  wise  and  considerate 
statesman : 

My  Lord  :  Her  Majesty ^s  government  are  disap)>ointed  in  not  having  received  from 
you,  by  the  mail  which  has  just  arrive<l,  any  report  of  the  state  of  affairs  aud  of  the 
prospects  of  the  several  parties,  with  reference  to  the  issue  of  the  struggle  which 
appears,  unfortunately,  to  have  commenced  between  them ;  but  the  interriiprion  of  the 
communication  between  Washington  aud  New  York  sufficiently  explains  the  non-arrival 
of  your  dispatches. 

The  accounts,  however,  which  Her  Majesty's  consuls  at  different  ports  were  enabled 
to  forward  by  the  packet,  coincide  in  showing  that,  whatever  may  be  the  final  result  of 
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what  cannot  now  be  designated  otherwise  than  as  the  civil  war  which  has  broken  ont 
between  the  several  States  of  the  late  Union,  for  the  present,  at  least,  those  States 
have  separated  into  distinct  confederacies,,  and,  as  such,  are  carrying  on  war  against 
each  other. 

The  question  for  nentral  nations  to  consider  is,  what  is  the  character  of  the  war ; 
and  whether  it  shonld  be  regarded  as  a  war  carried  on  between  parties  severally  in  a 
position  to  wage  war,  and  to  claim  the  rights  and  to  perform  the  obligations  attaching 
to  belligerents. 

Her  Majesty's  government  consider  that  that  question  can  only  bo  answered  in  the 
affirmative.  If  toe  government  of  the  northern  portion  of  the  late  Union  possesses  the 
advantages  inherent  in  long-established  governments,  the  governmeut  of  the  southern 
portion  has,  nevertheless^  duly  constituted  itself*  and  carries  on,  in  a  regular  form,  the 
administration  of  the  civil  government  of  the  States  of  which  it  is  composed. 

Her  Majesty's  government,  therefore,  without  assuming  to  pfrononnce  upon  the 
merits  of  the  question  on  which  the  respective  parties  are  at  issue,  can  do  no  less  than 
accept  the  facts  presented  to  them.  They  deeply  deplore  the  disruption  of  a  confederacy 
with  which  they  have  at  all  times  sought  to  cultivate  the  most  friendly  relations ;  thev 
view  with  the  greatest  apprehension  and  concern  the  misery  and  desolation  in  which 
that  disruption  threatens  to  involve  the  provinces  now  arrayed  in  arms  against  each 
other;  but  they  feel  that  they  cannot  question  the  right  of  the  Southern  States  to 
claim  to  be  recognized  as  a  belligerent,  and,  as  such,  invested  with  all  the  rights  and 
prerogatives  of  a  belligerent.^ 

Whether  the  determination  to  acknowledge  the  Confederate  States  as 
belligerents  was  come  to  a  few  days  too  soon  or  not,  is  a  matter  on 
which  there  may  possibly  be  a  difference  of  opinion.  But  that,  on  this 
account,  British  statesmen,  acting  under  an  anxious  sense  of  duty,  in 
furtherance  of  what  they  believed  to  be  a  just  and  necessary  policy, 
should  be  publicly  accused  of  having  been  influenced  by  the  sinister  de- 
sign of  promoting  the  interests  of  the  one  party  at  the  expense  of  the 
other,  while  pretending  simply  to  fulflll  the  duties  incidental  to  their 
position  toward  both  parties,  is  a  painful  thing.  The  world  must  judge 
between  the  accusers  and  the  accused. 

Whether  the  resolution  was  come  to  too  soon  or  not,  it  was  not  acted 
upon  till  the  events  which  rapidly  supervened  could  leave  no  doubt  on 
the  miuds  of  Her  M^esty's  ministers  as  to  issuing  the  proclamation  of 
neutrality.  On  the  10th  of  May,  a  dispatch  was  received  from  Lord 
Lyons,  containing  a  copy  of  the  proclamation  of  President  Davis  as  to 
issuing  letters  of  marque,  and  a  copy  of  that  of  President  Lincoln, 
declaring  that  southern  privateers  should  be  treated  as  pirates,  and 
announcing  the  blockade  of  the  southern  ports.^  ^      * 

The  British  government  contends,  and,  as  it  seems  to  me,  most  justly, 
that  when,  by  declaring  the  southern  ports  blockaded,  the  President 
openly  acknowledged  the  existence  of  a  civil  war,  and  thereby  recog- 
nized the  Confederate  States  as  belligerents  in  the  face  of  the  world,  he 
thereby  rendered  it  not  only  the  right  but  the  duty  of  the  British  gov- 
ernment to  treat  them  as  such. 

That  it  became  the  right  of  Her  Majesty's  government  so  to  treat  them 
can  admit  of  no  possible  doubt ;  no  jurist,  I  am  satisfied,  will  assert  the 
contrary.  The  pretension  that  the  Federal  Government  could  treat  the 
contest  as  a  war,  so  as  to  declare  a  blockade,  and  thereby  exclude  neutral 
nations  from  access  to  the  blockaded  ports  for  the  purpose  of  trade,  while 
neutral  governments,  on  the  other  hand,  were  not  entitled  to  treat  the 
war  as  one  going  on  between  two  belligerent  powers,  is  a  proposition 
which  is,  I  say  it  with  all  respect  for  Mr.  Adams,  really  preposterous. 

Applying  the  principles  laid  down  by  the  editor  of  Wheaton,  in  the 
nbte  which  I  have  quoted  at  length,  as  well  as  by  the  other  eminent 
jurists  to  whom  I  have  referred,  can  any  one  doubt  that  Her  Majesty's 
government  were  fully  justified  in  recognizing  the  belligerent  character 
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of  the  Confederate  States  f  When  the  war  between  the  two  parties  to 
the  contest  became  extended  to  the  ocean,  the  interests  of  maritime  na- 
tions, and  more  especially  of  Great  Britain,  with  its  extensive  commerce 
with  the  ports  of  both  Southern  and  Northern  States,  became  at  once 
seriously  involved.  Between  Great  Britain  and  the  southern  ports  there 
was  the  constant  intercourse  of  an  active  and  extensive  commerce.  The 
British  ship-owners  and  merchants  had  a  right  to  look  to  the  government 
for  protection  to  ships  and  cargoes,  if  interfered  with,  in  time  of  peace, 
in  any  way  not  warranted  by  international  law.  It  was  the  duty  of  Her 
Majesty's  ships  of  war  stationed  on  the  neighboring  naval  stations,  or 
detached  from  them,  to  afford  that  protection.  So  long  as  the  war  was 
not  acknowledged  by  Her  Majesty  as  a  legitimate  war,  any  interference 
by  either  belligerent  with  ai  British  ship  might  have  proved  the  occj*- 
sion  of  some  senous  collision. 

With  the  recognition  by  Her  Majesty  of  the  war,  all  her  subjects  would 
know  that  the  blockade  must  be  treated  as  a  lawful  one,  and  that  any 
trade  attempted  to  be  carried  on  with  the  blockaded  ports  would  be  at 
the  peril  of  the  parties  attempting  it. 

Unless  the  blockaded  ports  were  treated  as  the  ports  of  a  belligerent, 
there  could  be  no  lawful  blockade.  The  blockade  of  its-own  ports  by  a 
state,  to  the  exclusion  of  those  who  have  a  right  to  trade  with  its  sub- 
jects, is  a  thing  unknown  and  unheard  of.  The  subjects  of  Great  Britain 
had,  by  existing  treaties,  the  right  of  trading  with  those  of  the  United 
States.  If  the  citizens  of  the  Southern  States  were  still  to  be  looked 
upon  as  citizens  of  the  United  States,  British  merchant-ships  had  a  right 
of  free  access  to  the  southern  ports  notwithstanding  the  blockade.  ^Nor 
could  the  British  government  deprive  them  of  this  right,  or  refuse  them 
its  protection  if  forcibly  interfered  with. 

The  effect  of  a  blockade  in  the  disturbance  of  contracts  previously 
made  makes  it  of  the  utmost  importance  to  the  commercial  world  to 
have  the  earliest  notice  of  the  fact,  and  of  the  recognition  of  it  by  the  gov- 
ernment ;  the  more  so  as  it  has  been  considered  that  official  notice  of  a 
blockade  to  a  government  is  sufficient  notice  to  its  subjects. 

All  these  important  considerations  appear  to  me  to  show,  beyond  the 
possibility  of  dispute,  that  it  becomes  the  duty  of  a  neutral  government, 
when  it  is  ma(|e  aware  of  the  fact  of  a  blockade,  to  give  notice  of  it  to 
its  subjects  at  the  very  earliest  moment. 

The  alternative  of  refusing  to  acknowledge  the  war  as  a  war  between 
two  belligerent  powers,  was  therefore  to  refuse  to  acknowledge  the 
blockade.  Would  the  United  States  have  preferred  that  Great  Britain 
should  adopt  this  alternative  t 

By  establishing  the  blockade,  therefore,  the  Government  of  the  United 
States  made  it,  as  I  have  said,  not  only  the  right  but  the  duty  of  Her 
Majesty's  government  to  acknowledge  the  belligerency  of  the  confed- 
erates, and  thus  to  give  to  the  war,  so  far  as  British  subjects  were  con- 
cerned, the  incidents  which  attach  to  war,  as  respects  the  relative  rights 
and  obligations  of  belligerents  and  neutrals. 

The  policy  of  the  government  was  explained  and  justified  by  Lord 
Bussell  in  a  letter  to  Mr.  Adams,  of  the  4th  May,  1865 : 

Let  me  remind  yoa  that  "when  the  civil  war  in  America  broke  out  so  suddenly^ 
so  violently,  and  so  extensively,  that  event,  in  the  preparation  of  which  Great  Britain 
had  no  share,  caused  nothing  but  detriment  and  injury  to  Her  Majesty's  subjects ;  Great 
Britain  had  previously  earned  on  a  large  commerce  with  the  Southern  States  of  the' 
Union,  and  had  procured  there  the  staple  which  fumiohed  materials  for  the  industry  of 
millions  of  her  people. 

Had  there  been  no  war,  the  existing  treaties  with  the  United  States  w^uld  have 
secured  the  continuance  of  a  commerce  mutuaUy  advantageous  and  desirable.    But 
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what  was  the  first  act  of  the  President  of  the  United  States  T  He  proclaimed  on  the 
19th  of  April,  1861,  the  blockade  of  the  ports  of  seven  States  of  the  Union.  But  he 
could  lawfully  interrupt  the  trade  of  neutrals  to  the  Southern  States  upon  one  ground 
only,  namely,  that  the  Southern  States  were  carrying  on  war  against  the  Government 
of  the  United  States;  in  other  words,  that  they  were  belligerents. 

Her  Majesty's  government,  on  hearing  of  these  events,  had  only  two  courses  to  pur- 
suej  namely,  that  of  acknowledging  the  blockade,  and  proclaiming  the  neutrality  of 
Her  Majesty,  or  that  of  refusing  to  acknowledge  tne  blockade,  and  insisting  upon  the 
the  rights  of  Her  Majesty's  subjects  to  trade  with  the  ports  of  the  South.  Her  M^esty's 
government  pursued  the  former  course  as  at  once  the  most  just  and  the  most  friendly 
to  the  United  States. 

It  is  obvious,  indeed,  that  the  course  of  treating  the  vessels  of  the  Southern  States 
as  piratical  vessels,  and  their  crews  as  pirates,  would  have  been  to  renounce  the  char- 
acter of  neutrals,  and  to  take  part  in  the  war;  nay,  it  would  have  been  doing  more 
than  the  United  States  themselves,  who  have  never  treated  the  prisoners  they  have 
made  either  by  land  or  sea  as  rebels  and  pirates,  but  as  prisoners  of  war,  to  be  detained 
until  regularly  exchanged. 

So  much  as  to  the  step,  which  you  say  your  Government  can  never  regard  ''as  other- 
wise than  precipitate,''  of  acknowledging  the  Southern  States  as  belligerents.  It  was, 
on  the  contrary,  your  own  Government  which,  in  assuming  the  belligerent  right  of 
blockade,  recognized  the  Southern  States  as  belligerents.    Had  they  not  been  belli- 

ferents,  the  aimed  ships  of  the  United  States  would  have  had  ho  right  to  stop  a  single 
tritish  ship  upon  the  high  seas.^ 

But  it  is  said  that  the  recogDition  was  premature,  because,  when  it 
was  made,  the  official  auuouncemeut  of  the  blockade  had  not  yet  been 
received.  What  if  this  had  been  so  T  The  blockade  existed  in  fact ; 
it  was  known  to  the  British  government;  and  it  was  important  to  Her 
Majesty's  subjects  that  it  should  be  made  known  to  them  at  the  earliest 
possible  moment.  But  this  assumption,  rashly  made  in  the  case  of  the 
United  States,  turns  out  to  be  incorrect.  The  facts  stood  thus :  The* 
proclamation  of  the  President  with  regard  to  the  ports  of  the  seven 
States  was  issued  on  the  19th  of  April.  It  was  followed  by  a  similar 
proclamation  of  the  27th,  as  to  the  ports  of  North  Carolina  and  Virginia. 
The  blockade  was  effectually  established  on  the  30th.  The  issuing  of 
the  proclamations  was  communicated  to  Lord  Lyons,  the  minister  of 
Great  Bptain  at  Washington,  on  the  29th.  On  the  1st  of  May,.  Mr. 
Seward,  the  Secretary  of  State  of  the  United  States,  writes  to.  him  as 
follows : 

The  BO-oaUed  Confederate  States  have  waged  an  insurrectionary  war  against  this 
Goyemment.  They  are  buying  and  even  seizing  vessels  in  several  places  for  the  pur- 
pose of  furnishing  themselves  with  a  naval  force,  and  they  are  issuing  letters  of  marque 
to  privateers  to  oe  employed  in  preying  on  the  commerce  of  this  country.  Ton  are 
aware  that  the  President  has  proclaim^  a  blockade  of  the  port«  included  within  the 
insurgent  States.    AU  these  circumstances  are  known  to  the  world.' 

On  the  3d  of  May  the  proclamation  of  the  blockade,  which  had  ap- 
peared in  the  Boston  newspapers,  was  published  in  the  London  news- 
papers. It  turned  out  afterward  that  there  were  inaccuracies  in  the 
version  thus  given  by  the  Boston  newspapers;  but  the  substance  of  the 
thing  remained  the  same ;  there  was  no  doubt  that  the  blockade  had 
been  declared. 

On  the  5th  of  May,  the  government  received  a  letter  of  the  23d  of 
April  from  their  consul  at  New  York,  transmitting  a  copy,  correct  in 
all  essential  particulars,  of  the  proclamation  of  the  blockade,  as  also  a 
complete  copy  of  that  of  President  Davis,  inviting  applications  for  letters 
of  marque.^  On  the  10th  of  May,  complete  copies  of  both  proclama- 
tions were  received  from  the  British  minister  at  Washington.* 

Li  the  mean  time,  a  copy  of  the  President's  proclamation  of  the  19th 
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of  April  having  been  forwarded  by  Mr.  Secretary  Seward  to  Mr.  Dallas, 
the  United  States  minister  in  England,  it  was  officially  communicated 
by  Mr.  Dallas  to  Lord  Russell  on  the  11th  of  May.'  Her  Majesty's 
proclamation  of  neutrality  was  not  issued  till  the  14th  of  May.  Thus  it 
was  not  till  three  days  after  the  official  communication  last  referred  to. 
and  nine  days  after  a  copy  had  been  received  from  the  British  consul 
at  New  York,  that  Her  Majesty's  proclamation  of  neutrality  was  is- 
sued. 

But  it  is  said  that  the  expected  arrivalof  Mr.  Adams  should  have  been 
awaited.  What  diflference  could  it  have  made  f  No  explanations  af- 
forded by  that  gentleman  could  have  altered  the  facts — facts  which 
made  it  the  duty  of  the  government  to  advise  Her  Majesty  to  recognize 
the  validity  of  the  blockade,  and,  in  order  so  to  do,  to  recognize  also 
the  belligerent  status  of  the  aefacix)  confederate  government. 

But  the  not  waiting  for  Mr.  Adams  is  put  forward  as  a  breach  of  faith 
on  the  part  of  Earl  Russell,  his  lordship  having,  it  is  said,  pledged 
himself  to  Mr.  Dallas,  the  predecessor  of  Mr.  Adams,  to  await  the  arri- 
val of  the  latter.  Here  again  we  have  an  entire  misconception.  No 
such  pledge  was  given,  or  intended  to  be  given.  What  passed  between 
Lord  Eussell  and  Mr.  Dallas  appears  Irom  a  letter  of  the  latter  to  Mr. 
Seward  of  the  2d  of  May : 

The  solicitade  felt  by  Lord  John  Russell  as  to  the  effect  of  certain  measures  repre- 
sented as  likely  to  be  adopted  by  the  President,  induced  him  to  request  mo  to  call  at 
his  private  residence  yesterday.  I  did  so.  He  told  me  that  the  three  representatives 
of  the  Southern  Confederacy  were  here ;  that  he  had  not  seen  tbem^  but  was  not  un- 
willing to  do  so,  ufio^cta/Z^;  that  there  existed  an  understanding  between  the  gov- 
ernment and  that  of  France,  which  would  lead  both  to  take  the  same  course  as  to 
recognition,  whatever  that  course  might  be;  and  he  then  referred  to  the  rumor  of  a 
meditated  1)lockade  of  southern  ports  and  their  discontinuance  as  ports  of  entry — . 
topics  on  which  I  had  heard  nothing,  and  could  therefore  say  nothing.  But  as  I  in- 
formed him  that  Mr.  Adams  had  apprised  me  of  his  intention  to  be  on  his  way  hither, 
in  the  steamship  Niagara,  which  left  Boston  on  the  Ist  May,  and  that  he  would  prob- 
ably arrive  iu  less  than  two  week,  by  the  12th  or  15th  instant,  his  lordship  acquiesced 
in  the  expediency  of  disregarding  mere  rumor,  and  waiting  tne  full  knowledge  to  be 
brought  by  my  suooessor.* 

It  is  plain  that  the  motive  for  waiting  the  arrival  of  Mr.  Adams  was 
to  obtain  positive  knowledge  in  the  place  of  "mere  rumor'' — ^that  is, 
^^  rumor  of  a  meditated  blockade ; "  not  that  there  was  any  intention 
of  discussing  with  Mr.  Adams  the  question  of  the  proclamation  of  neu- 
trality, if  the  rumor  proved  correct.  When  authentic  information 
came  in  the  copies  of  the  President's  proclamation  officially  furnished 
to  the  foreign  ofBce,  full  knowledge  took  the  pla^e  of  rumor,  and  the 
latter  became  converted  into  certainty.  All  motive  for  delay  then  ceased 
and  the  time  for  action  had  arrived. 

Yet  this  has  been  magnified  into  a  breach  of  faith,  and  that  by  per- 
by  the  sons  who  had  this  letter  before  them. 

The  example  of  Great  Britain  in  acknowledging  the  Confederate 

R«cMnHi(morb«i-  Statcs  as  belligerents  was  followed  by  the  Emperor  of  the 

ni«en«qr.  Freuch  in  a  proclamation  of  the  10th  of  June ;  by  the  King 

of  the  Netherlands  on  the  16th ;  by  the  Queen  of  Spain  on  the  17th ; 

Experor  of  Brazil  on  the  Ist  of  August 

The  Government  of  the  United  States,  however,  refused  to  concede 

co«r»»oimedbr  to  other  nations  the  right  of  acknowledging  the  belligerent 

oreicnpowen.      stdtus  pf  tho  scccding  Statcs.    In  these  they  saw  only  what 

Mr.  Seward  termed  ^^  a  discontented  domestic  faction."    Writing  to  Mr. 

Dayton  on  the  30th  of  May,  1861,  Mr.  Seward  says : 

The  United  States  cannot  for  a  moment  allow  the  French  gOTcrnment  to  rest  nnder 
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the  delusive  belief  that  they  will  be  content  to  have  the  Confederate  States  recognized 
as  a  belligerent  power  by  states  with  which  this  nation  is  in  amity.  No  concert  of 
action  amonff  foreign  states  so  recognizing  the  insurgents  can  reconcile  the  United 
States  to  such  a  proceeding,  whatever  may  be  the  consequences  of  resistance.  ^ 

In  a  dispatch  from  Mr.  Seward  to  Mr.  Daytoa,  of  the  17th  of  June, 
1861,  the  former  writes: 

The  United  States,  rightly  Jealous,  as  we  think,  of  their  sovereignty,  cannot  suffer 
themselves  to  debate  any  abridgment  of  that  sovereignty  with  France  or  with  any 
other  nation.  Much  less  can  it  consent  that  France  shall  announce  to  it  a  conclusion 
of  her  own  against  that  sovei^ignty,  which  conolusion  France  has  adopted  without 
any  previous  conference  with  the  United  States  on  the  subject.  This  Qovernment  in- 
sists that  the  United  States  are  one  whole  undivided  nation,  especially  so  far  as  foreign 
nations  are  concerned,  and  that  France  is,  by  the  law  of  nations  and  by  treaties,  not 
a  neutral  power  between  two  imaginary  parties  here,  but  a  friend  of  the  United 
States. 

It  is  erroneons,  so  far  as  foreign  nations  are  concerned,  to  sunpose  that  any  war  ex- 
ists in  the  United  States.  Certainly  there  cannot  be  two  belli^rent  powers  where 
there  is  no  war.  There  is  here,  as  there  has  always  been,  one  political  power,  namely, 
the  United  States  of  America,  competent  to  make  war  and  peace,  ana  conduct  com- 
merce and  alliances  with  all  foreign  nations.  There  is  none  other  either  in  fact  or  rec- 
ognized by  foreign  nations. '  There  is,  indeed,  an  armed  sedition  seeking  to  overthrow 
the  Government,  and  the  Government  is  employing  military  and  naval  forces  to  re- 
press it.  But  these  facts  do  not  constitute  a  war  presenting  two  belligerent  powers, 
and  modifying  the  national  character,  rights,  and  responsibilities,  or  the  characters, 
rights,  and  responsibilities  of  foreign  nations.  It  is  true  that  insurrection  may  ripen 
into  revolution,  and  that  revolution  thus  ripened  may  extinguish  a  previously  existing 
state,  or  divide  it  into  one  or  more  independent  states,  and  that  if  such  states  continue 
their  strife  after  such  division,  then  th^re  exists  a  state  of  war  affecting  the  characters, 
rights,  and  duties  of  all  the  parties  concerned.  But  this  only  happens  when  the  revo- 
lution has  thus  run  its  successful  course. 

The  French  ^vernment  says,  in  the  instruction  which  has  been  tendered  to  us,  that 
certain  facts  which  it  assumes  confer  upon  the  insurgents  of  this  country,  in  the  eyes 
of  foreign  powers,  all  the  appearances  of  a  government  de  facto;  wherefore,  whatever 
may  be  its  regrets,  the  French  government  must  consider  the  two  contending  parties 
as  employing  the  forces  at  their  disposal  in  conformity  with  the  laws  of  war. 

This  statement  assumes  not  only  that  the  law  of  nations  entitles  any  insurrectiona- 
ry faction,  when  it  establishes  a  de-fa4iU>  government,  to  be  treated  as  belligerent,  but 
also  that  the  fact  of  the  attainment  of  this  statusls  to  be  determined  by  the  appearance 
of  it  in  the  eyes  of  foreign  nations.  If  we  should  concede  both  of  these  positions,  we 
should  still  insist  that  the  existence  of  a  de-facto  government,  entitled  to  belligerent 
rights,  ia  not  established  in  the  present  case.  > 

In  a  dispatch  of  Jane  19  be  writes: 

What  is  now  seen  in  this  country  is  the  ocourrenoe,  by  no  means  peculiar,  but  fte- 
queut  in  all  oountries,  more  ftenuent  even  in  Great  Britain  than  here,  of  an  armed  in- 
surrection engaged  in  attempting  to  overthrow  the  regularly,  constituted  and  estab- 
lished government.  There  is,  of  course,  the  employment  of  force  by  the  Grovernment 
to  suppress  the  insurrection,  as  every  other  government  necessarily  employs  force  in 
such  cases.  But  these  incidents  by  no  means  constitute  a  state  of  war  impairing  the 
sovereignty  of  the  Government,  creating  belligerent  sections,  and  entitling  foreign 
states  to  intervene  or  to  act  as  neutrals  between  them,  or  in  any  other  way  to  cast  off 
their  lawful  obligations  to  the  nation  thus  for  the  moment  aisturbed.  > 

Writing  to  Mr.  Adams  on  the  2l8t  of  July,  he  says: 
The  United  States  and  Great  Britain  have  assumed  incompatible,  and  thus  far  irreo* 
oncilable,  positions  on  the  subject  of  the  existing  insurrection. 

The  United  States  claim  and  insist  that  the  integrity  of  the  Republic  is  unbroken, 
and  that  their  Government  is  supreme,  so  far  as  foreign  nations  are  concern^,  as  well 
for  war  as  for  peace,  over  all  the  States,  all  sections,  and  all  citizens,  the  loyal  not 
more  than  the  disloyal,  the  patriots  and  the  insurgents  alike.  Consequently,  they  in- 
sist that  the  British  government  shall  in  no  way  intervene  in  the  insurrection,  or  hold 
commercial  or  other  intercourse  with  the  insurgents  in  derogation  of  the  Federal 
authority.  ^ 

The  position  assumed  by  the  United  States  Government  was  plainly 
untenable,  being  neither  more  nor  less  than  this — that  when  aJt>ody  of 
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states  secede  from  a  former  governmeut  and  form  one  of  their  own,  the 
original  government  is  to  be  the  sole  judge  as  to  when  the  status  of  bel- 
ligerency can  be  conceded — a  proposition  wholly  at  variance  with  ^11 
received  principles  of  international  law. 

How  Lord  Eussell  viewed  the  matter  spears  from  a  dispatch  to  Lord 
Lyons,  of  June  21: 

I  have  to  state  to  your  lordship  that  I  have  every  reason  to  be  satisfied  with  the 
lauenage  and  condaot  of  Mr.  Adams  since  he  has  arrived  in  this  country. 

The  only  complaint  whi^h  he  has  urged  here  is,  that  the  Queen's  proclamation  an 
uouncing  hor  neutrality  was  hasty  and  premature. 

I  said,  in  the  first  place,  that  our  position  was  of  necessity  one  of  neutrality ;  that 
we  could  not  take  part  either  for  the  North  against  the  South,  or  for  the  South  against 
the  North. 

To  this  he  willingly  assented,  and  said  that  the  United  States  expected  no  assistance 
from  us  to  enable  their  Government  to  finish  the  war. 

I  rejoined  that  if  such  was  the  case,  as  I  supposed,  it  would  not  have  Veen  right 
either  toward  our  admirals  and  naval  commanders,  nor  toward  our  merchants  and 
mercantile  marine,  to  leave  them  without  positive  and  public  orders ;  that  the* exer- 
cise of  belligerent  rights  of  search  and  capture  by  a  band  of  adventurers  clustered  in 
some  small  island  in  the  Greek  Archipelago  or  in  the  Atlantic  would  snbiect  them  to 
the  penalties  of  piracy ;  but  we  conla  not  treat  5,000,000  of  men,  who  had  declared 
their  independence,  like  a  band  of  marauders  or  filibusters.  If  we  had  done  so,  we 
should  have  done  more  than  the  United  States  themselves.  Their  troops  had  taken  pris- 
oners many  of  the  adherents  of  the  confederacy,  but  I  could  not  perceive  from  the  news* 
papers  that  in  any  case  they  had  brought  these  prisoners  to  trial  for  high  treason,  or  shot 
them  as  rebels.  Had  we  hung  the  captain  of  an  armed  vessel  of  the  southern  confed- 
eracy as  a  pirate,  we  should  have  done  that  which  a  sense  of  humanity  had  prohibited 
on  the  part  of  the  Government  itself. 

The  question  soon  assumed  a  practical  form.  When  the  (Government 
Question  m  i o  of  thc  Ooufederatc  States  had  armed  certain  vessels,  and 
Confederate  T««eu  j^^^  placcd  thcm  uudcr  thc  command  of  officers  duly  com- 
missiimed  by  it,  and  those  vessels  put  into  ports  of  the  neutral  powers, 
the  Government  of  the  United  States  protested  loudly  against  their 
being  received  as  vessels  of  war,  on  the  ground  that  the  insurgent 
States  still  formed  an  integral  portion  of  the  Union;  that  they  were  to 
be  looked  upon  as  rebels ;  and  that  commissions  from  a  government, 
the  independence  of  which  had  not  been  acknowledged,  could  not  give 
to  its  ships  the  character  of  ships  of  war.  They  insisted,  therefore,  on 
these  vessels  being  looked  upon  as  pirates,  to  which  all  entry  into  the 
ports  of  other  nations,  and  all  assistance  of  every  kind,  should  be  denied. 
The  Federal  Government  even  went  further,  ayd  threatened  to  hold  neu- 
tral governments  responsible  for  any  assistance  or  supplies  afforded  to 
confederate  ships.  But  the  neutral  governments  were  unanimous  in 
refusing  to  accede  to  these  demands,  and  persisted  in  conceding  to  the 
confederate  ships  the  same  privileges  as  were  afforded  to  those  of  the 
United  States.  » 

The  question  first  arose  with  the  government  of  the  Netherlands,  on 
the  occasion  of  a  visit  of  the  confederate  vessel,  the  Sum- 
,«?^^^of ''tli  ter,  to  the  Dutch  island  of  Curagoa,  in  August,  1861,  and  of 
NetheriandiL  hcr  bclug  allowcd  to  replenish  her  stock  of  coal  and  obtain 
supplies  there.  The  fact  having  come  to  the  knowledge  of  Mr.  Seward, 
he  forthwith  instructed  Mr.  Pike,  the  United  States  minister  at  the 
Hague,  to  bring  the  matter  immediately  to  the  notice  of  the  Govern- 
ment : 

Yon  are  instructed  to  briuff  this  matter  immediately  to  the  notice  of  the  government 
of  the  Netherlands.  The  subject  of  damages  for  so  great  a  violation  of  the  rights  of 
the  United  States  will  be  considered  when  we  shaU  have  properly  verified  the  facts  oi 
the  cuse.  In  the  mean  time  you  will  ask  the  governmeut  of  the  Netherlands  for  any 
explanation  of  the  transaction  it  may  be  able  or  see  fit  to  give.  You  will  farther  say 
that  the  United  States^  if  the  case  thus  stated  shall  prove  to  bo  correct,  wiU  expect,  in 
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view  of  the  treaties  existing  between  the  two  ooantries,  and  the  principles  of  the  law 
of  nations,  as  well  as  npon  the  j^ound  of  assurances  recently  received  from  the  p^ov- 
ernmeut  of  the  Netherlands,  that  it  will  disown  the  action  of  its  authorities  at  Cura^oa, 
and  will  adopt  efficient  means  to  prevent  a  recurrence  of  such  proceedings  hereafter.^ 

Mr.  Pike  accordingly  protests  against  the  idea  '^  that  aid  and  counte- 
nance could  be  aflForded  by  a  friendly  power  to  the  Sumter,  though  she 
did  assume  the  character  of  a  ship  of  war  of  the  insurgents.  I  claimed,'' 
he  says — 

That  were  she  afforded  shelter  and  supplies  on  this  ground  by  the  authorities  at 
Cnrafoa,  and  should  the  Dutch  government  approve  the  act,  it  would  be,  substantially, 
a  recognition  of  the  Southern  Confederacy,  and  that,  in  my  judgment,  snch  an  act 
would  be  regarded  by  the  United  States  as  an  unfriendly  ai^  even  hostile  act,  which 
might  lead  to  the  gravest  consequences.  I  held  that  nothing  more  need  be  asked  by 
the  so-styled  Confiraerate  States,  as  a  practical  measure  of  recognition,  than  that  a  ship 
like  the  Sumter,  claiming  to  be  a  national  vessel  of  those  States,'should  be  permitted 
to  enter  the  neighboring  ports  of  foreign  nations,  and  there  obtain  the  necessary  means 
to  enable  her  to  deprecate  npon  the  commerce  of  the  l/nited  States.  That  such  a 
course  on  the  part  of  any  power,  aggravated  by  the  fact  that  che  was  unable  to  obtain 
such  supplies  at  home,  so  far  from  being  neutral  conduct,  was  really  to  afford  the  most 
efficient  aid  to  the  men  who  were  in  rebeUion  against  their  own  government,  and 
plundering  and  destroying  the  vessels  and  property  of  their  fellow-oitizens  on  the  high 
seas.  I  protested  against  such  ^  doctrine  as  tending  necessarily  to  the  termination  of 
all  frienoly  relations  between  our  Government  and  any  government  that  would  toler- 
ate such  practices,  whether  that  government  were  France,  or  England,  or  Spain,  or 
Holland.  I  remarked  that  it  was  not  for  me  to  judge  of  the  purposes  of  European 
powers  in  regard  to  the  existing  state  of  things  in  the  United  States ;  but  if  there  were 
to  be  exhibited  a  disposition  anywhere  to  take  advantage  of  our  present  situation,  I 
believed  it  would  be  found  that  such  a  course  could  not  be  taken  with  impunity  now, 
nor  without  leading  to  alienation  and  bitterness  in  the  future.' 

A  correspondence  ensued  between  Mr.  Pike  and  BaroA  Van  Zuylen, 
the  ^N'etherlands  minister  for  foreign  affairs^  in  which  the  former  denied 
the  right  of  other  nations  to  accord  to  the  insurgent  States  the  charac- 
ter of  a  belligerent  power,  and  insisted  that  the  vessels  of  the  Confede- 
rate government  were  but  "  piratical  craft,''  or  at  best  could  only  be 
looked  upon  as  privateers,  in  which  character  they  would  be  excluded, 
except  in  case  of  distress,  from  ports  of  the  Ketherlands. 

M.  Van  Zuylen  stated  thd  views  of  his  government  in  a  most  able 
pai>er,  from  which,  however,  owing  to  its  length,  I  must  confine  myself 
to  a  few  extracts: 

It  it  not  sufficient  to  dispose  of  the  difficulty  by  the  declaration  that  the  Sumter  is, 
as  is  stated  in  your  dispatches,  "  a  vessel  fitted  out  for,  and  actually  engf^ed  in,  pirati- 
cal expeditions,''  or  "  a  privateer  steamer."  Such  an  asserl  ion  should  be  clearly  proved, 
in  accordance  with  the  rule  of  law,  "  affinnanti  incumhU  probatio," 

After  having  poised,  with  all  the  attention  which  comports  with  the  weightiness  of 
the  matter,  the  facts  and  circumstances  which  charactenze.the  dissensions  which  now 
are  laying  desolate  the  United  States,  and  of  which  no  government  more  desires  the 
prompt  termination  than  does  that  of  the  Netherlands,  I  think  I  may  express  the  con- 
viction that  the  Sumter  is  not  a  privateer,  but  a  man-of-war,  grounding  myself  on 
the  following  considerations : 

In  the  first  place,  the  declaration  of  the  commander  of  the  vessel,  given  in  writing 
to  the  governor  of  Curagoa.  who  had  made  known  that  he  would  not  allow  a  privateer 
to  come  into  the  port,  and  nad  then  demanded  explanations  as  to  the  character  of  the 
vessel.  This  declaration  purported,  "  the  Sumter  is  a  ship  of  war,  duly  commissioned 
by  the  government  of  the  Confederate  States." 

The  Netherlands  governor  had  to  be  contented  with  the  word  of  the  commander 
couched  in  writing.  M.  Ortolan,  (**  Diplomatic  dela  mer,"  i,  ij.  217,)  in  speaking  of  the 
evideuce  of  nationality  of  vessels  of  war,  thus  expresses  himself: 

^*  The  flag  and  the  pennant  are  visible  indications  *,  but  we  are  not  bound  to  give 
faith  to  them  until  they  are  sustained  by  a  cannon-shot." 

The  attestation  of  the  commander  may  be  exigible,  but  other  proofs  must  be  pre- 
sumed ;  and,  whether  on  the  high  seas  or  elsewhere,  no  foreign  power  has  the  right  to 
obtain  the  exhibition  of  them. 

» British  Appendix,  vol.  vi,  p.  69.  r^  i 
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Therefore  the  colonial  cooDcil  haa  nnanimoosly  conduded  that  the  word  of  the  com- 
manding  officer  was  snfficieDt. 

Id  the  second  place,  the  yessel  armed  for  war  hy  private  persons  is  called  ^  priva- 
teer.^ The  character  of  such*  vessel  is  settled  preciaely,  and,  like  her  English  name, 
(privateer,)  indicates  sufficiently  under  this  circunmtance  that  she  is  a  private  armed 
vessel— name  which  Mr.  Wheaton  .gives  them.— (**  Elements  of  International  Law,"  ii, 
p.  19.) 

*  Privateering  is  the  maritime  warfare  which  privateers  are  authorized  to  make,  for 
their  own  account,  against  merchant-vessels  of  tne  enemy,  by  virtue  of  letters  of  marque, 
which  are  issued  to  them  by  the  state. 

The  Sumter  is  not  a  private  vessel ;  is  not  the  private  property  of  unconnected  indi- 
viduals—of private  ship-owners,  tilie,  therefore,  cannot  be  a  privateer;  she  can  only 
be  a  ship  of  war  or  ship  of  the  state,  armed  for  cruisiug.  Thus  the  Sumter  is  desig- 
nated, in  the  extract  annexed  from  Harper's  Weekly,  under  the  name  of  **  rebel  ship  of 
war." 

Thirdly.  It  cannot  be  held,  as  you  propose  in  your  dispatch  of  the  9th  of  this  month, 
that  all  vessels  carrying  the  contederate  flag  are,  without  distinction,  to  be  considered 
as  privateers,  because  the  principles  of  the  law  of  nations,  as  well  as  the  examples  of 
history,  require  that  the  rigAts  of  war  be  accorded  to  those  States. 

The  Government  of  the  United  States  holds  thatit  should  consider  the  States  of  the 
South  as  rebels. 

It  does  not  pertain  to  the  King's  government  to  pronounce  upon  the  subject  of  a 
question  which  is  entirely  within  the  domain  of  the  internal  regulation  of  the  United 
States;  neither  has  it  to  inquire  whether,  in  virtue  of  the  Coustitntion  which  rules 
that  republic,  the  States  of  the  South  can  separate  froln  the  central  Government,  and 
whether  they  ought  then,  aye  or  no,  to  be  reputed  as  rebels  during  the  first  period  of 
the  difficulties.^ 

After  referring  to  historical  precedents,  especially  the  case  of  the 
United  States  themselves  in  their  struggle  for  independence,  **  is  there 
need,''  he  asks,  "  to  remind  you  that  at  the  outset  of  the  war  of  Ameri- 
can independence,  in  1778,  the  English  refused  to  recognize  American 
privateers  as  lawful  enemies,  under  pretense  that  the  letters  of  marque 
which  they  bore  did  not  emanate  from  the  sovereign,  but  from  revolted 
subjects  t  But  Great  Britain  soon  had  to  desist  from  this  pretension, 
and  to  accord  international  treatment  to  the  colonists  in  arms  against 
the  mother  country." 

M.  Van  Zuylen  cites  also  the  precedent  of  the  American  privateer 
Paul  Jones : 

This  vessel,  considered  as  a  pirate  by  England,  had  captured  two  of  His  Britannic 
Majesty's  ships  in  October,  1779.  She  took  them  into  the  Texel.  and  remained  there 
more  than  two  months,  notwithstanding  the  representations  of  Mr.  York,  ambassador 
of  Great  Britain  at  the  Hag^e,  who  considered  the  asylum  accorded  to  such  privateer 
^pirate  as  he  called  it  in  his  Memoir  to  the  States-General  of  2l8t  March,  1780)  as 
directly  contrary  to  treaties,  and  even  to  the  ordinances  of  the  Government  of  the 
Republic. 

Mr.  York  demanded  that  the  English  vessels  should  be  released. 

The  States-General  refused  tiie  rtistitntiou  of  the  prizes. 

The  United  States,  whose  belligerent  rights  were  not  recognized  by  England,  enjoyed 
at  that  period  the  same  treatment  in  the  ports  of  the  Bepublic  of  the  Unite^  Provinces 
as  the  Netherlands  authorities  have  now  accorded  to  the  Confederate  States. 

If  the  cabinet  of  the  Hague  cannot,  therefore,  by  force  of  the  preceding,  class  all  the 
vessels  of  the  Confederate  States  armed  for  war  in  the  category  of  privateers,  much 
loss  can  it  treat  them  as  pirates,  (as  you  call  them  in  your  dispatch  of  the  12th  of  this 
month,)  or  consider  the  Sumter  as  engaged  in  a  tilibustering  expedition — *'  engaged  in 
a  piratical  expedition  against  the  commerce  of  the  United  States,''  as  it  reads  in  your 
communication  of  the  2d  of  September.^ 

The  subject  was  resumed  in  the  ensuing  October^  when  the  Sumter 
had  again  put  into  a  Dutch  port,  namely,  Paramaribo,  and,  in  spite  of 
the  remonstrance  of  the  United  States  consul,  had  been  allowed  to 
coal  and  refit.  Mr.  Seward  immediately  directs  Mr.  Pike  to  demand 
explanations.  .  Mr.  Pike  loses  no  time  in  writing  in  peremptory  terms :  * 

The  reappearance  of  the  Sumter  in  a  port  of  the  Netherlands,  after  so  brief  an  inter- 
val, seems  to  disclose  a  deliberate  purpose  on  the  part  of  the  persons  engaged  in   the 
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rebellion  against  the  United  States  Government  to  practice  upon  the  presumed 
•  indifference,  the  expected  favor,  or  the  fancied  weakness  of  the  Dutch  Government. 

Daring  a  period  of  Jforty-six  days,  dnriuff  which  we  have  heard  of  this  piratical 
vessel  in  the  West  Indies,  it  would  appear  that  she  had  been  twice  entertained  and 
supplied  at  Dutch  ports,  and  spent  eighteen  days  under  their  shelter. 

Tliis  can  be  no  accidental  circumstance. 

In  the  multitude  of  harbors  with  which  the  West  India  seas  abound,  the  Sumter  has 
had  no  occasion  to  confine  her  visits  so  entirely  to  the  ports  of  one  nation,  especially 
one  so  scantily  supplied  with  them  as  Holland.  And  the  fact  that  she  does  so  is,  in  my 
judgment,  not  fairly  susceptible  of  any  other  interpretation  than  the  one  I  have  given. 

I  feel  convinced  that  the  government  of  the  Netherlands  will  see  in  this  repeated 
visit  of  the  Sumter  (this  time,  it  appears,  without  any  pretext)  a  distinct  violation  of 
its  neutrality  according  to  its  own  views,  as  laid  down  in  your  excellency's  communi- 
cation to  me  of  the  17tn  of  September  last,  and  a  case  which  will  call  for  the  energetic 
assertion  of  its  purpose,  expressed  in  the  paper  referred  to,  namely,  not  to  allow  its 
ports  to  be  made  the  base  of  hostile  operations  m^ainst  the  United  States.  For  that 
the  Sumter  is  clearly  making  such  use  of  the  Dutch  ports  would  seem  to  admit  of  no 
oontroversyJ 

In  reply,  Baron  Van  Znylen  repeats  the  refusal  of  the  royal  govern- 
ment to  treat  the  Sumter  as  other  than  a  ship  of  war.  He  observes 
that  the  commission  of  the  officer  in  command  of  her  had  been  duly 
•exhibited  to  the  governor.    At  the  same  time  he  informs  itlr.  Pike — 

However,  the  government  of  the  Netherlands,  wishing  to  give  a  fresh  proof  of  its 
desire  [to  avoid]  aU  that  could  give  the  slightest  subject  for  complaint  to  the  United 
States,  has  Just  sent  instructions  to  the  colonial  authorities,  eujoiuing  them  not  to 
admit,  except  in  case  of  shelter  from  stress,  (reldche  fore^j)  the  vessels  of  war  and  pri- 
vateers of  tne  two  belligerent  parties,  unless  for  twice  twenty-four  hours,  and  not  to 
permit  them,  when  they  are  steamers,  to  provide  themselves  with  a  quantity  of  coal 
more  than  sufficient  for  a  run  of  twenty-four  hours.*    ^ 

The  offensive  tone  of  Mr.  Pike's  previous  letter  does  not  pass  unno- 
ticed: • 

The  feeling  of  distrust  which  seems  to  have  dictated  yonr  last  dispatch  of  the  8th 
of  this  montn,  and  which  shows  itself  especially  in  some  entirely  erroneous  apprecia- 
tions of  the  conduct  of  the  government  of  the  Netherlands,  gives  to  the  last,  strong 
in  its  good  fftith  and  in  its  fnendly  intentions,  Just  cause  for  astonishment,  So,  then, 
the  cabinet  of  which  I  have  the  honor  to  form  part,  deems  that  it  may  dispense  with 
undertaking  a  Justification  useless  to  all  who  examine  impartially,  and  without  pas- 
sion, the  events  which  have  taken  place.' 

In  the  mean  time,  Mr.  Seward  had  written  a  dispatch  to  Mr.  Pike,  of 
the  17th  October,  in  which  he  states,  in  explicit  terms,  **  for  the  informa- 
tion of  the  government  of  the  Netherlands,  just  what  the  United  States 
claim  and  expect  in  regard  to  the  matter  in  debate." 

They  have  asked  for  an  explanation  of  the  case,  presented  hy  the  admission  of  the 
Sumter  by  the  Governor  of  Cura^oa,  if  one  can  be  satisfaotorilv  given  ;  and  if  not, 
then  for  a  disavowal  of  that  officer's  proceedings,  attended  by  a  Justly-deserved 
rebuke. 

These  demands  have  been  made,  not  from  any  irritation  or  any  sensibility  ^f  national 
pride,  but  to  make  it  sure  that  henceforth  any  piratical  vessel  fitted  out  by  or  under 
the  a^ncy  of  disloyal  American  citizens,  and  cruising  in  pursuit  of  merchant- vessels  of 
the  United  States,  shall  not  be  admitted  into  either  the  continental  or  the  colonial  ports 
of  the  Netherlands  under  any  pretext  whatever.  If  that  assurance  cannot  be  obtained 
in  some  way,  we  must  provide  for  the  protection  of  our  right>s  in  some  other  way. 
Thus  the  subject  is  one  of  a  purely  practical  character;  it  neither  re<)uires  nor  ad- 
mits of  debate  or  argument  on  the  part  of  the  United  States.  If  what  is  thus  desired 
shall  be  obtained  by  the  United  States  in  any  way,  they  will  be  satisfied ;  if  it  fails  to 
be  obtained  through  the  disinclination  of  the  government  of  the  Netherlands,  its  pro- 
ceedings in  this  respect  will  be  deemed  unfriendly  and  injurious  to  the  United  States. 
The  United  States  being  thus  disposed  to  treat  the  subject  in  a  practical  way,  they  are 
not  tenacious  about  the  manner  or  form  in  which  the  due  respect  to  their  rights  is 
manifested  by  the  government  of  the  Netherlands,  and  still  less  about  the  considera- 
tions or  arguments  upon  which  that  government  regulates  its  own  conduct  in  the 
matter.    They  regard  the  whole  insurrection  in  this  country  as  ephemeral;  indeed, 
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they  believe  that  the  attempt  at  piracj*,  nnder  the  name  of  privateering,  made  by  the 
iu8urgent8,  has  rflready  well  nifth  failed.  While,  therefore,  they  insist  that  shelter 
shall  not  be  afforded  to  the  pirates  by  nations  in  friendship  with  the  United  States, 
they,  at  the  same  time,  are  not  unwilling  to  avoid  grave  debates  concerning  their  rights 
that  might  survive  the  existing  controversy.  It  remains  only  to  say,  in  this  conoeo- 
tion,  that  the  course  which  the  United  States  are  pursuing  in  their  complaints  to  the 
government  of  the  Netherlands  is  not  peculiar  to,  but  it  is  the  same  which  has  been 
and  which  will  be  pursued  toward  any  other  maritime  power  on  the  occurrence  of 
similar  grievances. 

With  these  remarks  I  proceed  to  notice  Baron  Van  Znylen's  oommnnication.  You 
will  reply  to  him  that  the  United  States  unreservedly  claim  to  determine  for  themselves 
absolutely  the  character  of  the  Sumter,  she  being  a  vessel  fitted  out,  owned,  armed^ 
sailed,  and  directed  by  American  citizens  who  owe  allegiance  to  the  United  States,  and 
who  neither  have  nor  can,  in  their  piratical  purposes  and  pursuits,  have  or  claim  any 
political  authority  fh>m  any  lawful  source  whatever. 

The  United  States  regard  the  vessel  as  piratical,  and  the  persons  by  whom  she  is 
manned  and  navigated  as  pirates. 

The  United  States,  therefore,  cannot  admit  that  the  Sumter  is  a  ship  of  war  or  a  pri- 
vateer, and  so  entitled  to  any  privileges  whatever,  in  either  of  those  characters,  in 
the  port'  of  Cura9oa ;  nor  can  they  debate  any  such  subject  with  the  government  of  the 
Netherlands.^ 

Mr.  Pike  expresses  his  satisfaction  at  the  restrictiona  placed  by  the 
government  of  the  Netherlands  on  the  confederate  vessels,  but  at  the 
same  time  regrets  that  the  same  treatment  shoold  have  been  adopted 
toward  the  vessels  of  the  United  States;  to  which  M.  Van  Zuylen  re- 
plies that  the  United  States  Government  having  desired  that  measures 
should  be  taken  to  prevent  the  prolonged  stay  in  Dutch  ports  of  the 
Sumter  or  other  vessels  in  the  seceding  States,  the  King's  government 
had  admitted  the  justice  of  the  claim,  but  that  the  measures  taken 
could  not  reach  one  of  the  two  parties  exclusively ;  they  must  be  gen- 
eral. • 

The  new  regulations  led  to  a  singular  result.  On  the  8th  of  N'ovem- 
ber  the  United  States  steamer  Iroquois  arrived  off  the  port  of  Curajoa ; 
the  governor  informed  Lieutenant  Palmer,  who  was  in  command  of  the 
vessel,  that  her  stay  must  be  limited  to  forty-eight  hours,  and  her  sup- 
ply of  coal  to  twenty-four  hours' consumption,  although  at  the  time  the 
United  States  had  more  than  1,300  tons  of  <^oal  at  Cura^oa,  which,  by 
the  way,  shows  that  they  had  established  a  depot  there.  Lieutenant 
Palmer  declined  to  enter  the  port  on  these  tef  ms,  and  his  conduct  in  so 
doing  was  approved  by  Mr.  Seward.  Mr.  Pike  is  directed  to  ask  for 
explanations,  with  this  remark  from  Mr.  Seward : 

If  His  Majesty's  government  shall  approve  of  the  proceedings  of  the  governor  of 
Curagoa,  it  will  become  an  important  question  what  measure  of  hospitalities  wiU  be 
due  by  us  to  the  naval  vessels  and  authorities  of  the  Netherlands  in  similar  cases.' 

.Thus,  while  the  regulation  was  received  with ^  satisfaction  by  the 
United  States  Government,  as  a  restriction  on  Gonfederate  vessels,  an 
attempt  to  enforce  it  against  one  of  their  own  was  looked  upon  as  mat- 
ter of  grave  offense.  It  so  happened,  however,  that  the  Dutch  govern- 
ment had,  shortly  before,  on  the  suggestion  of  th^^  governor  of  Gura9oa, 
revoked  the  order. 

No  sooner  had  this  l>een  done  than  the  Government  of  the  United 
States  desired  its  restoration.  Mn  Pike  is  instructed  to  lose  no  time  in 
"calling  the  attention  of  Mr.  Stratenus  to  the  subject  of  the  intrusion 
of  insurgent  piratical  American  vessels  seeking  shelter  in  the  ports  of 
the  Netherlands  and  their  colonies.  If  you  cannot  obtain  a  decree  ex- 
cluding them  altogether,  it  is  thought  that  the  goverhment  will  have  no 
hesitation  in  restoring  the  restrictive  policy  which  was  adopted  by  it 
under  the  representatives  of  its  foreign  affairs  by  Baron  Van  Zuylen.'^ 
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Mr.  Pike  was  at  the  same  time  instracted  to  call  upon  the  King's  gov- 
ernment to  reconsider  the  subject  of  according  to  the  Confederate  States 
the  character  of  belligerents,  and,  in  the  then  state  of  affairs,  to  revoke 
the  recognition. 

Both  proposals  were  declined  by  the  King's  government.  The  incon- 
sistency of  the  demand  for  the  restoration  of  the  restrictive  order  is 
I>ointed  out  by  M.  de  Sombreff,  the  new  minister  of  foreign  affairs : 

In  this  regard  I  permit  myself  to  observe  to  yon  that  I  could  not  understand  how 
your  gorernment  could  desire  the  re-establishment  of  measures  which  actually  were, 
and  would  again  be,  applicable  to  both  parties,  and  which  were,  at  the  time,  the  cause 
why  the  Union  ship  Iroquois  would  not  enter  the  port  of  Cnrayoa  under  the  rule  of  said 
restrictive  measures. 

It  was  on  that  occasion  that  the  last  were  modified,  which  was  brought  to  your  notice 
the  aoth  of  December,  1861. 

It  follows,  from  advices  which  have  since  reached  the  governnient,  that  the  new  com- 
mander of  the  Iroquois  has  expressed  himself  well  satisfied  to  find  the  precedeut  re- 
striclive  measures  withdrawn,  and  thus  to  have  the  privilege  of  taking  as  much  coal 
as  he  might  wish.  These  measures  are  also  favorable  to  Netherlands  couuuerce  with 
the  Unit^  States,  so  that  the  interests  of  the  two  countries  are  in  perfect  accord. 

If  thtf  instructions  given  before  the  month  of  December,  1861,  were  now  returned  to, 
the  i^ovemment  of  the  Netherlands  might  not  only  be  taxed,  with  good  reas»»u,  with 
trifling,  but  would  hurt  its  own  iuterests,  as  well  as  those  of  the  Union,  consideriiig 
that  the  consequence  of  said  instructions  would  be,  as  has  been  remarked  in  the  com- 
munication of  Baron  de  Zuylen,  dated  October  29,  1861,  that  the  vessels  of  war  of  the 
United  States,  also,  could  no  longer  be  able  to  sojourn  in  the  Netherlands  East  Indian 
port^i  more  than  twice  twenty  four  hours,  nor  supply  themselves  with  coal  for  a  run  of 
more  than  twenty-four  hours. ^ 

A  similar  correspondence  had,  in  the  mean  time,  been  going  on  be- 
tween the  United  States  Government  and  that  of  Brazil,  in  corre.poiaenc. 
consequence  of  the  Sumter  having,  on  the  7th  of  September,  *'*''  ■""'• 
1861,  been  allowed  to  enter  the  Brazilian  ik)rt  of  Maranham,  aiKl  to  take 
in  a  snpply  of  coal  there,  notwithstanding  the  protest  of  the  United 
States  consul.  Mr.  Webb,  the  United  States  minister  at  the  court  of 
tiie  Emperor,  is  instructed  to  ^^lose  no  time  in  ciiUiug  the  attention  of 
the  Emperor's  government  to  the  affair.'' 

You  win  ask  explanatiohs  thereof,  and, unless  satisfactory  explanations  are  rendered, 
you  will  then  inform  His  M^jesty^s  government  that  the  shelt-cr  and  supplying  of 
pirates,  as  the  Sumter  is  sheltered  and  supplied,  in  the  ports  of  Brazil,  are  deemed  an 
unfriendly  act  by  this  Qovernment,  and  will  ask  that  such  measures  shall  be  taken  in 
regard  to  the  case  as  will  make  tlie  governor  of  Maranham  sensible  of  His  Majesty's 
displeasure,  and  will  prevent  a  recurrence  of  sqch  iiguries  to  the  United  States  here- 
after. 

I  hardly  need  say  that  the  proceeding  at  Maranham  is  an  occurrence  of  great  sur- 
prise and  deep  disquiet  to  the  United  States.  That  we  have' supposed  that  finizil  and 
every  other  state  on  the  American  continent  have  an  interest  second  only  to  our  own 
in  the  stability  of  the  American  Union,  the  downfiill  of  which  would,  in  our  belief,  in- 
evitably be  followed,  sooner  or  later,  by  the  decline  and  fall  of  every  indepeu<^ut  nation 
on  this  continent,  which  must  in  that  case  become  once  more  a  theater  for  the  ambition 
of  European  powers. 

Such  respect  for  the  sovereignty  of  the  United  States  as  one  great  nation  owes  to 
another  is  an  indispensable  condition  of  friendly  relations  with  foreign  powers  in  the 
present  emergency.  You  will  therefore  take  care  not,  for  one  moment,  to  admit  into 
debate  any  question  of  claim  on  the  part  of  the  insurgents  to  any  rights,  whether  as  a 
sovereign  or  a  belligerent.' 

Mr.  Webb  thereupon  addresses  to  Senhor  Taques,  the  secretary  of 
state  for  foreign  affairs,  a  dispatch  of  prodigious  length,  but  which  ends 
with  the  pertinent  inquiry : 

Whether  it  is  or  is  not  the  intention  of  the  Brazilian  government  to  permit  the 
piratical  letters  of  marque  and  privateers  of  the  rebels  of  the  United  States  to  enter 
into  the  ports  of  Brazil,  and  there  find  succor  and  material  aid — "provisions  and  coal — 
to  continue  their  voyages^'  against  the  commerce  of  the  United  States  f 
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Senhor  Taques  replied,  as  the  Baron  van  Zuylen  had  done  before  him, 
in  a  most  able  paper,  in  which  he  reminded  Mr.  Webb  of  the  numerous 
Instances  in  which  governments  defa^cto  had  been  admitted  to  the  status 
of  belligerents,  although  their  sovereign  character  had  not  been  ac- 
knowledged, pointing  out  that  the  recognition  of  belligerency  carried 
-with  it  the  consequence  that  the  commissioned  vessels  of  tbe  acknowl- 
edged belligerent  cmild  not  be  treated  as  pirates,  but  must  receive  the 
same  treatment  as  those  of  the  opponent. 

The  correspondence  continued,  and,  owing  to  the  exceeding  fertility 
of  Mr.  Webb's  pen,  assumes  very  formidable  proportions.  It  led  to  the 
regulations  which  I  have  already  m'entioned;  which  regulations  the 
Presidents  of  the  provinces  were  ordered  to  enforce. 

Mr.  Seward  reviews  the  correspondence  with  evident  dissatisfaction : 

We  cannot  admit,  and  we  are  not  likely  to  admit,  that  anything  has  occurred  to  re- 
lieve Brazil,  or  any  other  power  holding  treaty  relations  with  us,  from  fulfilling  the 
obligations  of  friendship  toward  us,  which  it  has  heretofore  voluntarily  assumed ;  much 
less  can  we  admit  that  any  such  nation  has  a  right,  by  adopting  a  character  of  neutrality,  ' 
to  give  hospitality,  shelter,  and  supplies  to  pirates  engaged  in  destroying  our  commerce, 
whether  they  affect  to  be  public  vessels  of  war,  or  are  content  to  sail  under  cover  of 
pretended  letters  of  marque  granted  by  the  chief  of  their  treasonable  faction. 

At  the  same  time  we  are  not  looking  out  for  causes  of  conflict  with  maritime  powers. 
We  state  our  complaints  whenever  grievances  are  committed  by  them,  and  we  ask  the 
redress  due  to  us  from  friendly  states.  Unwilling  to  drag  such  powers  into  our  own 
domestic  strife,  we  are  content  with  a  practical  respect  for  our  flag,  and  we  engage  in 
DO  discussions  with  them  about  the  unjust  or  unfriendly  manifestations  with  which 
that  practical  respect  is  sometimes  attended.  Acting  on  this  principle,  we  have 
brought  to  the  notice  of  the  Brazilian  government  the  grievance  committed  against 
ns  by  the  governor  of  Maranham.  That  government,  instead  of  giving  ns  redress,  or 
taking  any  measures  to  prevent  a  repetition  of  the  grievance,  h^  avowed  and  sanc- 
tioned it.*  . 

In  the  petition  thus  assumed,  the  Brazilian  government  stands  single  and  alone.  We 
cannot,  with  self-respect,  further  remonstrate  nor  debate.  I  confess  that  the  attitude 
assumed  by  Brazil  embarrasses  us,  because  it  tends  to  encourage  our  internal  enemies. 
We  trust,  however,  that  we  possess  the  ability  to  maintain  and  preserve  our  govern- 
ment against  all  enemies  at  home,  however  much  aid  and  encouragement  they  may 
receive  from  abroad. 

It  is  not  needful  that  you  state  to  the  Brazilian  govemmeni;  any  part  of  the  contents 
of  this  dispatch  except  its  conclusions,  which  are  these :  1st.  We  stand  upon  the  posi- 
tion heretofore  assumed,  that  the  proceedings  of  the  governor  of  Maranham  are  intol- 
erable. 2d.  We  cannot  further  debate  at  Rio,  nor  can  we  change  the  field  of  the  dis- 
cussion from  that  capital  to  Washington.  3d.  Conscious  of  our  ability  to  protect  aU 
our  national  rights,  we  neither  importune  nor  menace  any  foreign  state  which  mav 
deem  it  fit  to  do  us  wrong.  But  so  fast  as  every  such  case  matures  we  determine,  with 
what  prudence  and  firmness  we  can,  the  course  which  the  emergency  requires.* 

Mr.  Webb  re-echoes : 

We  cannot  go  to  war  with  all  the  world ;  and  while  circumstances  compel  us  to 
acquiesce  in  the  conduct  of  England,  Spain,  and  Holland,  we'caunot  insist  upon  repa- 
ration from  Brazil  for  having  adopted  the  same  line  of  policy  teward  ns.' 

The  Marquis  d'Abrantes  having  succeeded  Senhor  Taques  as  minister 
of  foreign  affairs,  in  reference  to  Mr.  Seward's  last  dispatches  writes,  on 
the  16th  of  June,  to  Mr.  Webb : 

In  view  of  the  conclusions  of  the  last  of  the  dispatches  referred  to  from  the  Govern- 
ment of  the  Union,  the  government  of  His  Majesty  the  Emperor  judges  convenient  to 
regard  at  an  end  the  discussion  of  the  subject  it  treats,  it  being  flattering  to  observe 
that  from  it  nothing  has  resulted  in  the  least  altering  the  relations  of  friendship  and 
good  understanding  between  the  two  countries  which  it  so  much  interests  both  to 
maintain. 

Hereupon  Mr.  Webb  breaks  out.  After  repeating  verbatim  the  com- 
plaints set  out  in  his  letter  of  the  18th  of  March,  he  continues: 
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Here,  as  your  excellency  will  perceive,  is  not  only  grave  cause  for  complaint  set 
forth,  but  a  mode  is  pointed  out  in  which  the  friendly  relations  heretofore  existing 
between  the  two  countries  can  be  restored,  viz,  by  a  simple  act  of  instice,  reversing 
the  decision  which  Brazil  has  hastily  made.  If  Brazil  cannot  meet  the  reasonable  ex- 
pectation of  the  Qovernment  of  the  United  States,  then  the  Secretary  of  State,  speak- 
ing in  the  name  of  the  President  and  the  Government,  claims,  at  least,  as  a  concession 
to  the  past  friendly  relations  of  the  two  countries,  that  Brazil  will  no  longer  occupy 
toward  the  Unitea  States  a  more  unfriendly  position  than  any  other  power ;  but,  by 
following  the  example  of  other  nations,  place  herself  *^ou*the  same  ground  in  relation 
to  the  United  States  which  is  occupied  by  other  maritime  i>owers,  and  thus  mitigate 
the  discontent''  which  it  is  made  ray  duty  to  report  to  this  Government.^ 

But  this  is  not  all.  In  a  dispatch  from  Washinjcton,  dated  the  3d  April,  the  under- 
signed is  instructed  to  say  to  the  government  of  His  Imperial  Majesty  that  the  Gov- 
ernment of  the  United  States,  standing  ''upon  the  position  heretofore  assumet^'^  declare 
"that  the  proceedings  of  the  governor  of  Maranham  are  intolerable;  and  we  cannot 
further  debate  at  Rio,  nor  can  we  change  the  field  of  the  discussion  from  that  capital 
to  Washington." 

And  how  are  these  complaints,  remonstrances,  and  friendly  intimations  to  Brazil, 
from  the  Qovernment  of  tne  United  States,  received  by  the  imperial  government  I 
Why,  the  undersignedis  called  upon  to  apprise  his  Qovernment  that  Brazil  has  "put  an 
end  to  this  discussion  upon  the  aforesaid  subject,"  and  is  happy  to  perceive  that  not "  the 
least  alteration  will  result  from  it  in  the  relations  of  friendship  and  good  understand- 
ing between  the  countries.''  • 

Most  assuredly  these  are  not  the  results  which  the  Government  of  the  United  States 

Sromised  itself  when  it  ordered  the  undersigned  to  place  before  the  government  of 
razil  the  dispatches  of  the  18th  of  March,  and  the  very  significant  extract  from 
that  of  the  3d  of  April;  and  while  it  is  the  duty  of  the  undersigned  to  convey  to  his 
Government  an  answer  so  very  different  from  what  he  anticipated,  self-respect  demands 
that  he  should  not  act  as  a  mere  automaton  in  the  matter;  and  an  earnest  desire  to  restore 
and  perpetuate  the  friendly  relations  which  formerly  existed  between  the  two  countries 
compels  him  to  remind  yoiir  excellency  that  so  desirable  a  result  cannot  be  obtained 
by  utterlv  ignoring  our  complaints,  by  treating  them  as  alike  groundless  and  unmean- 
ing, and  by  assuming  that  Nothing  has  occurred  to  interrupt  the  good /ec/tnjr«  or  disturb 
the  friendly  relations  between  the  two  countries.  The  undersigned  is  grateful  to  a 
kind  Providence  that  in  what  has  occurred  the  existing  friendly  relations  between  the 
two  governments  have  not  been  disturbed ;  but  he  is  n<^  unmindful  that  the  good  feel- 
ings upon  which  those  friendly  relations  were  based,  and  which  is  ever  the  best  safe- 
guard for  their  continuance,  have  been  trifled  with  by  the  conduct  of  the  governor  of 
Maranham,  and  which  conduct  has  been  defended,  tnstained,  and  approved  by  your 
immediate  predecessor,  speaking  in  the  name  of  the  Imperial  Gk>vernment  of  Brazil. 

The  Government  of  the  United  States,  for  more  than  a  year,  has  been  actively  en- 
gaged in  putting  down  the  ^reat-est  rebellion  recorded  in  the  history  of  the  world.  A 
civil  war,  which  has  called  into  the  fi^ld  more  than  a  million  of  soldiers,  and  which 
imposed  upon  the  Government  of  the  United  States  the  raising  and  equipping  of  an 
army  of  seven  hundred  thousand  men,  and  a  fleet  of  nearly  five  hundred  vessels  to  do 
battle  for  our  national  existence,  has  called  forth  the  energies  and  exhibited  the  re- 
sources of  a  mighty  people ;  and  yel,  iti  the  hour  of  greatest  peril,  our  Government  has 
not  hesitated  to  tell  the  nations  of  the  world  which  have  done  her  wrong,  when  resist- 
ance to  such  wrong  was  impossible,  that  "the  United  States  will  not  debate  with  other 
states  a  question  vital  to  itis  own  existence,"  but  content  herself  with  pointing  out  the 
wrong  done  her,  leaving  for  the  present  the  expiation  of  such  wrong  and  injury  solely 
to  the  sense  of  justice  and  magnanimity  of  those  who  once  styled  themselves  friends. 
Hence,  as  our  Secretary  of  State  justly  says,  "acting  on  this  principle,  we  have  brought 
to  the  notice  of  the  Brazilian  government  the  grievance  committed  against  ui8  by  the 
President  of  Maranham."  That  Government,  instead  of  giving  us  redress,  or  taking 
measures  to  prevent  a  repetition  of  the  grievance,  has  avowed  and  sustaiuMl  it. 

Hence  the  undersigned  is  instructed  to  say  to  the  Brazilian  government "  that  while 
the  United  States  cannot  ask  Brazil  for  less  than  the  absolute  exclusion  of  pirates  from 
her  harbors,  yet,  standing  as  she  does  alone  among  natfons,  in  the  extent  of  her  un-, 
friendly  attitude,  if  she  would  but  place  herself  upon  the  same  ground  in  relation  to 
the  United  States  which  is  occupied  by  other  maritime  powers,  it  would  miticjate  the 
discontent  which  you  are  authorized  to  express ;"  and,  as  if  foreseeing  the  failui*e  of 
this  appeal  to  the  friendship  and  justice  or  Brazil,  the  undersigned  is  ordered  to  say,  in 
conclusion,  that,  "conscious  of  our  ability  to  protect  all  our  national  rights,  we  neither 
importune  nor.  menace  any  foreign  state  which  may  deem  it  fit  to  do  us  wrong ;  but 
so  fast  as  every  such  case  matures  we  determine,  with  what  prudence  and  firmness  we 
can,  the  course  which  the  emergency  requires." 

Inasmuch  as  the  Government  of  the  United  States  has  definitive^  closed  all  further 
discussion  of  the  aflair  of  the  pirate  Sumter,  either  here  or  at  Washington,  nothing  of 
the  kind  is  intended  in  this  dispatch ;  its  sole  object  being  to  point  out  to  your  Excel- 
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lenoy  that,  so  far  fVom  nothing  having  occnrred  to  disturb  the  ftood  feeling  upon  wbloh 
is  based  the  friendly  relations  between  the  United  States  and  Brazil,  the  whole  course 
of  your  predecessor  in  relation  to,  the  visit  of  the  pirate  Sumter  to  Maranham,  and  tbe 
present  attitude  of  Brazil  towards  the  piratical  vessels  belonging  to  the  rebel  States 
and  to  our  national  vessels,  is  considered  by  the  Government  of  Washington  untenable, 
oniust,  and  "  intolerdbleJ^ 

it  is  quite  unnecessary  for  the  undersigned  to  repeat  his  ardent  desire  to  draw  closer 
and  render  more  permanent  the  relations  between  the  United  States  and  Brazil,  and 
the  establishment  by  them  ef  an  ^'American  policy/' in  contradistinction  to  what  is  the 
recognized  policy  of  Europe,  as  is  being  developed  by  interference  with  the  internal 
affairs  of  Mexico;  and  he  is  pained  to  see  all  his  efforts  in  this  regard,  and  all  the  wishes 
of  his  Government,  set  at  nanght  bv  the  {gBTseverance  of  Brazil  in  a  course  declared  by 
the  Government  of  Washington  to  be  more  unfriendly  than  that  of  any  other  foreign 
power;  and  by  ignoring  every  fact,  sentiment^  and  position  taken  in  the  Washington 
dispatch^  of  the  18th  March  and  3d  of  April,  and  utterly  refusing  to  perceive  or 
admit  that  the  United  States  feels  aggrieved  by  the  condnctof  Brazil,  and  confidently 
expects  that  she  will  not  persevere  in  maintaining  a  position  more  unft-iendly  than 
that  of  any  other  maritime  power.  Adherence  by  Brazil  to  her  present  unfriendly 
attitude  is  deprecated  b^  the  undersigned,  not  because  he  believes  such  a  course  calcu- 
lated to  cause  a  disrnption  of  the  peaceful  relations  existing  between  the  two  conn- 
tries  ;  there  exists  no  such  danger.  The  Government  of  the  United  States  has  demon- 
strated to  the  world  that  while  struggling  for  its  national  existence  against  a  gigantic 
rebellion,  it  can  submit  with  gjace  and  a  not  unbecoming  humility  to  the  irritating 
assaults  made  upon  it  in  the  hour  of  adversity,  whether  they  emanate  from  ancient 
enemies  or  professed  friends.  But  nations,  like  individuals,  while  they  frequently /or- 
give  injuries,  do  not  always /or^e^  them.  And  it  is  because  perseverance  in  her  present 
sourse  by  Brazil  may  indNice  the  people  of  the  United  States  to  forget  the  friendly  feel- 
ings upon  which  the  existing  peaceful  relations  between  the  two  countries  are  based 
that  the  policy  of  your  predecessor  is  deprecated.^ 

The  discussion  on  this  subject  was  revived  in  the  ensuing  year  by  the 
arrival  of  the  Alabama,  and  shortly  afterward  the  Florida  and  Georgia, 
in  Brazilian  ports.  The  first-named  ship  took^  two  American  vessels 
within  Brazilian  waters  and  burned  them  there.  Notwithstanding  which 
her  commander  was  allowed  to  go  on  shore  at  the  island  of  Fernando 
ISToronha,  and  there  to  obtain  supplies  for  thcJ  vessel  and  to  land  the 
prisoners.  For  this  the  officer  commanding  at  Fernando  de  IN^oronha 
was  displaced.  The  Florida  was  allowed  to  enter  the  port  of  Pernam- 
buco,  and  there  to  refit  and  coal,  in  despite  of  the  protest  of  the  United 
States  consul  that  the  Florida  was  a  pirate  and  the  consort  of  the  Ala- 
bama, which  had  just  before  violated  the  neutrality  of  Brazilian  waters. 

**  Nevertheless,"  says  Mr.  Webb,  in  writing  to  the  Marquis  d'Abrantes 
on  the  21st  of  May,  1863— 

Because  her  commander  represented  that  the  ship  required  repairs  to  her  en^ne 
which  could  not  be  done  within  the  twenty-four  hours,  the  governor,  in  a  communica- 
tion to  the  pirate,  now  before  the  undersigned,  dated  the  9th  of  May,  informed  the  ap- 
plicant that,  inasmuch  as  he  represented  to  him  that  a  compliance  with  his  order  to 
leave  in  twenty-four  hours  will  compel  him  to  do  so  in  a  distressed  condition,  because 
the  repairs  to  his  eogine,  necessary  to  his  safety,  cannot  be  completed  in  that  time,  and 
would  be  illiberal  and  inhuman,  and  expose  him  to  danger,  and  Brazil  to  the  conse- 
quences ;  and  inasmuch  tS&  he,  the  governor,  does  not  wish  to  be  inhuman  or  illiberal, 
or  endanger  the  safety  of  the  pirate,  or  to  lessen  his  means  of  defense,  or  to  expose  him 
to  imminent  risks,  therefore,  believing  the  representation  to  have  been  made  in  good 
faith,  and  that  he  cannot  in  safety  continue  his  cruise,  (against  American  commerce 
bound  to  Brazil,)  unless  given  time  to  repair  his  engine,  the  said  governor,  represent- 
ing the  sovereignty  of  Brazil,  and  recognizing  the  traitors  in  reoellion  against  the 
United  States  as  belligerents,  does  accord  to  the  commander  of  the  pirate  bearing  their 
flag  all  the  time  he  asks  for  repairs,  and  privileges  of  taking  in  such  coals  and  provis- 
ions as  may  place  him  in  a  condition  to  continue  his  depredations  upon  the  commerce 
of  a  friendly  power.  A  grosser  breach  of  neutrality  has  never  come  to  the  knowledge 
of  the  undersigned.' 

He  adds:  • 

At  this  moment  the  ports  Of  Brazil  are  made  harbors  of  refnge  and  places  of  resort 
and  departure  for  three  piratical  vessels,  avowedly  designed  to  prey  upon  the  commerce 
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of  the  United  States.  The  waters  of  Brazil  are  violated  with  impnnity  In  this  pirati- 
cal work,  and  after  the  imperial  government  had  admitted  and  declared  its  indication 
at  such  violation  of  sovereignty,  the  gailty  party  is  received  with  hospitality  and 
friendship  by  the  governor  of  Bahia,  and  instead  of  heinfif.  captured  and  imprisoned, 
and  his  vessel  detained,  he  is  fSted,  and  supplied  with  the  necessary  provisions  and 
coal,  to  enable  him  to  continue  his  depredations  upon  American  commerce.  .The 
wharves  and  streets  of  Bahia  and  Pemambuco  have  been,  for  we^ks  past,  swarmed 
with  American  sailors  and  passengers  from  merchantmen  trading  with  Brazil  which 
have  been  captured,  and  the  persons  on  board  robbed,  by  the  pirates  of  the  Alabama, 
Florida,  and  Georgia,  and  they  have  been  compelled,  in  the  ports  of  a  Mendly  nation, 
to  witness  their  clothing  and  jewelry,  and  even  family  relics,  sold  on  the  wharves  and 
in  the  streets  of  Bahia  and  Pemambuco,  by  their  piratical  captors,  at  a  tenth  of  their 
value ;  while  the  piratical  vessels  and  all  on  board  were  received  and  treated  as  friends, 
and  supplied  with  the  necessary  materials-  to  continue  their  nefarious  practices.  The 
scenes  which  history  informs  us  were  rife  in  the  seventeenth  century,  in  the  Islands  of 
the  West  Indies,  are  now  being  enacted  in  this  nineteenth  century  in  toe  ports  of  Brazil, 
and  that  through  no  fault  of  the  imperial  government — which  has  already  done  its 
whole  duty  as  rapidly  as  circumstances  have  permitted — but  because  the  governors  of 
Pemambuco  and  Bahia,  in  their  sympathy  with  piracy  and  pirates,  have  neglected 
their  duty  to  Brazil,  and  brought  discredit  upon  the  civilization  of  the  age.^ 

As  regards  the  Alabama,  which  at  this  time  had  come  into  the  port 
of  Bahia,  Mr.  Webb  insists  that  she  should  have  been  seized  by  the 
governor  for  her  violation  of  Brazilian  neutrality : 

Your  excellency  will  not  for  a  moment  deny  that,  having  by  your  official  acts,  and 
those  of  the  governor  of  Pemambuco,  recognized  the  fact  that  this  pirate  has  violated 
the  waters  and  outraged  the  sovereignty  of  Brazil,  it  is  your  duty,  wheu  opportunity 
offers,  to  vindicate  your  violated  sovereignty,  and  by  his  capture,  if  possible,  remu- 
nerate the  injury  done  to  American  commerce  within  your  waters.  And  should  the 
pirate  come  into  this  port  when  the  ability  of  Brazil  to  capture  and  detain  him  admits 
of  no  question,^  beyond  all  doubt  the  neglect  to  do  so  would  be  not  only  an  unfriendly 
act  toward  the  United  States,  but  would  render  Brazil  responsible  for  all  and  every 
aggression  which  he  might  commit  on  American  commerce  after  leaving  this  port.' 
*  *  *  At  this  moment,  the  ports  of  Brazil  are  made  harbors  of  refuge  and  places  of 
resort  and  departure  for  three  piratical  vessels,  avowedly  designed  to  prey  upon  the 
commerce  of  the  United  States.  The  waters  of  Brazil  are  violated  with  impunity  in 
this  piratical  work,  and  after  the  Imperial  Government  had  admitted  and  declared  its 
indignation  at  such  violation  of  sovereignty,  the  guilty  party  is  received  with  hospi- 
tality and  friendship  by  the  governor  of  Bahia,  and  instead  of  being  captured  and  - 
imprisoned,  and  his  vessel  detained,  he  is  fSted,  and  supplied  with  the  necessary  pro- 
visions and  coal,  to  enable  him  to  continue  his  depredations  upon  American  commerce.^ 

The  Marquis  d'Abrantes  answers,  as  to  the  non-seizure  of  the  Ala- 
bama, that  the  governor  of  Bahia  bad  not  sufficient  information  to  war- 
rant him  in  taking  such  a  measure;  as  to  the  Florida  and  Georgia,  by 
going  over  the  same  topics  as  his  predecessor  had  done  and  with  equal 
ability. 

The  government  of  Brazil  did  not>  seize  the  Alabama ;  but  it  did  ex- 
clude that  vessel  from  its  ports  for  the  future,  for  having  made  prizes  in 
Brazilian  waters,  and  applied  the  same  rule  to  the  Tuscaloosa  as  being  a 
tender  of  the  delinquent  vessel. 

It  was  immediately  after  this  troublesome  correspondence  that  the 
Imperial  Government  promulgated  the  rules  contained  in  the  circular  of 
June  23,  1863,  (set  out  in  the  7th  volume  of  American  Documents,  p. 
110,)  which,  in  point  of  stringency,  far  exceed  what  any  other  nation  had 
ever  thought  it  necessary  to  enact.  The  United  States  had  never  adopted 
any  such  rules,  nor  can  it  for  a  moment  be  said  that  Great  Britain  ought 
to  be  bound  by  them. 

This  is  the  country  of  which,  in  the  argument  of  the  United  States  it 
is  stated,  I  presume  in  compliment  to  our  distinguished  Brazillian  col- 
league : 

In  the  American  Case,  and  the  documents  to  which  it  refers,  there  is  sufficient  indica- 

» British  Appendix,  vol.  vi.,  p.  51. 

« Ibid.,  p.  50.  ^  T 
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tion  of  the  loyalty  and  efficiency  with  which  the  Brazilian  goyemment  maintained  its 
sovereignty  against  the  aggressive  efforts  of  the  confederates.^ 

A  similar  question  arose  with  the  Spanish  government  on  the  entry  of 

corr«ipo»d«c«  the  Sumtcr  into  Cadiz,  with  a  requisition  to  have  repairs  <Jone 

withs|»in.  jin^j  ^  ^.Qgj^    After  difficulties  raised  by  the  United  States 

Eepresentatives,  permission  was  given,  though  the  repairs  were  limited  to 

what  was  absolutely  necessary.* 

The  same  question  arose  with  the  French  government  when  the 

Cor  re.  ndenc  •  S^^^^^^  P^*^  ^^^  St.  Pierrc,  lu  thc  Islaud  of  Martinque,  in  No- 

wiihFJ^Vvera*  vcmbcr,  1861,  and  was  permitted  by  the  governor  to  coal 

"*"*'  which  permission  was  afterward  approved  of  by  the  French 

government.^ 

It  arose  in  a  still  more  striking  form  when  the  Florida  put  into  Brest 
to  repair  and  coal  5  as  we  shall  see  more  fully  hereafter  when  I  come  to 
the  case  of  that  vessel.  Mr.  Dayton,  the  United  States  minister  at  the 
court  of  France,  objected  to  her  being  received  or  being  allowed  to  have 
repairs  done  to  her  machinery,  but  his  protest  is  in  the  more  moderate 
tone  of  a  statesman  and  a  man  of  the  world ;  we  hear  no  niore  about  ^'pi- 
rates;" his  objection  is  that,  being  possessed  of  sailing  power,  the  vessel 
did  not  require  the  aid  of  steam — ^an  argument  which  was,  however,  over- 
ruled by  the  imperial  council.^ 

oa«ne«  "^^^^  questi6n  was  raised  between  the  United  States  and 
^Kb'BnSb  gov!"  Her  Majesty's  government  on  the  arrival  of  the  Sumter,  on 
the  30tii  July,  1861,  at  Trinidad,  where  she  was  allowed  to 
coal  and  to  remain  six  days  in  port.  This  was,  in  due  course,  complained 
of  to  Her  Majesty's  government.  Mr.  Seward  declaring  that  "the  arma- 
ment, the  insurgent  flag,  and  the  spurious  commission  should  have  told 
the  governor,  as  they  sufficiently  prove  to  Her  Majesty's  government, 
that  the  Sumter  is  and  can  be  nothing  else  than  a  piratical  vessel.'"  Of 
course  this  argument  did  not  prevail  with  Her  Maj)esty's  government 
any  more  than  it  did  with  those  of  the  Netherlands,  France,  or  Brazil. 

It  was  obvious  that  the  confederates  having  once  been  acknowledged 
as  belligerents,  the  admission  of  their  ships  of  war  to  the  neutral  ports 
and  harbors  followed  as  the  necessary  consequence. 

The  objection  to  the  reception  of  these  vessels  took  a  somewhat  differ- 
ent and  more  telling  form  in  the  case  of  the  confedenite  ship  the  Nash- 
ville, which,  having  left  the  confederate  port  of  Charleston,  had  been 
allowed  to  coal  at  Bermuda  on  her  voyage  to  England. 

On  that  voyage  the  ^Nashville  committed  one  of  those  acts  which 
stained  this  hateful  warfare  with  eternal  opprobrium — that  of  setting 
fire  to  a  harmless  trading- vessel  and  making  her  crew  prisoners  of  war. 
This  proceeding  was  made  a  ground  by  Mr.  Adams,  on  the  arrival  of 
the  Nashville,  for  claiming  that  the  vessel  should  not  be  received  into 
a  British  port  In  terms  of  just  and  honest  indignation  he  writes  to 
Earl  Kussell : 

The  a<;t  of  wilfuUy  bnniing  a  private  merchant-sbip  while  parsoing  its  way  quietly 
to  its  destination  in  its  own  country  seems  in  itself  little  to  harmonize  with  the  u;eneral 
sentiment  among  civilized  and  commercial  nations,  even  when  it  is  committed  under 
the  authority  of  a  recognized  belligerent ;  but  when  voluntarily  undertaken  by  indi- 
viduals not  vested  with  the  powers  generally  acknowledged  to  be  necessary  to  justify 
aggressive  warfare,  it  approximates  too  closely  within  the  definition  of  piracy  to  receive 
the  smallest  countenance  from  any  Christian  people.    The  undersigned  cannot  permit 

» Page  67.  ^ 

*  British  Appendix,  voL  vi,  pp.  117-119. 

3  See  British  Case,  p.  17,  and  letter  of  British  Consul  Lawless  to  Earl  Russell,  British 
Appendix,  vol.  1,  p.  257. 

1  British  Appendix,  vol.  vi,  pp.  132, 133. 


^  United  States  Documents,  vol.  vi,  p.  193. 
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hiraaelf  to  doubt  that  Her  Majesty's  government,  Tvhich  has  voluntarily  reiionnced  the 
authority  to  wage  private  war  at  sea,  would  not  fail  to  visit  with  its  utmost  indignation 
any  attempts  to  seek  shelter  under  its  jurisdiction  from  the  consequences  of  indulging 
a  purely  partisan  malice  in  unauthorized  acts  of  violeuce  on  the  ocean.  ^ 

Mr.  Morse,  the  United  States  consul  at  London,  only  expressed  the 
public  feeling  when  he  wrote  to  Mr.  Seward : 

The  leading  event  of  the  current  week  has  been  the  appearance  of  the  corsair  Nash- 
ville, from  Charleston,  in  European  waters,  and  her  wanton  and  malicious  destruction 
of  an  American  ship  l)y  burning  about  seventy-five  miles  west  of  Cape  Clear,  off  the 
southern  coast  of  Ireland,  and  her  bold  entrance  into  a  British  port  for  coal  and  repairs 
the  day  following  the  committal  of  the  barbarous  act.  It  has,  as  a  matter  of  course, 
created  much  comment,  and  no  little  excitement  here. 

So  far  as  I  can  learn  and  judge,  the  public  voice  here  is  very  strong  and  outspoken 
in  condemning  and  denouncing  the  act  as  malicious  and  piratical.  It  has  taken  the 
English  people  by  surprise,  and  is  doing  much  to  enlighten  them  as  to  the  character  of 
the  enemy  with  whom  we  are  dealing.'^ 

But  such  an  act  could  not  be  held  to  be  sufficient  ground  of  exclusion. 
However  revolting  such  a  system  of  warfare,  it  was  still  within  the 
stern  principle  of  international  law,  relative  to  war,  which  justifies  both 
the  seizure  and  the  destruction  of  enemy's  ships  and  goods  at  sea,  on 
the  principle  that  whatever  tends  to  impoverish  the  enemy  is  allowable. 
The  practice  had  been  sanctioned  by  the  conduct  of  the  United  States 
themselves,  in  their  last  war  with  Great  Britain. 

When  the  civil  war  was  over,  it  occurred  to  the  United  States  Gov- 
ernment that,  though  Captain  Semmes  had  been  admitted  to  parol  as 
a  prisoner  of  war,  and  could  not  therefore  be  proceeded  against  crimi- 
nally under  the  law  relating  to  treason,  he  might,  nevertheless,  be  made 
amenable  to  the  penal  law  for  the  destruction  of  ships  and  cargoes  be- 
longing to  citizens  of  the  United  States.  But  the  idea  was  abandoned, 
and  Mr.  John  A.  Bolles,  Solicitor  to  the  i^avy  Department  of  the  United 
States,  in  an  article  bearing  his  name,  in  the  July  number  of  the  "  At- 
lantic Monthly,"^  under  the  title  of  "Why  Semmes,  of  the  Alabama, 
was  not  tried,"  has  fully  explained  the  reasons,  and  among  them  has 
made  us  acquainted  with  the  course  pursued  by  the  United  States  Gov- 
ernment in  the  war  with  England  in  1812  and  1813.  The  question, 
w^hether  Semmes  should  be  prosecuted  or  not,  seems  to  have  been  re- 
lerred  by  the  President  to  Mr.  Bolles  and  the  law-officer  of  the  Depart- 
ment, who  appear  to  have  entered  upon  and  conducted  the  inquiry  with 
a  discrimination,  ability,  and  sense  of  justice  which  do  them  infinite 
honor.  In  the  article  referred  to  Mr.  Bolles,  in  the  first  place,  observes 
that— 

By  estahlishing  a  hlockade  of  confederate  ports,  our  Government  had  recognized  the 
confederates  a8  belligerents,  if  not  as  a  belligerent  State,  and  had  thus  coufcssed  that 
confederate  officers  and  men,  military  or  naval,  could  not  be  treated  as  pirates  or  gueril- 
las, so  long  as  they  obeyed  the  laws  of  war;  the  same  recognition  was  made  when  car- 
tels for  exchange  oY  prisoners  were  established  between  the  Federal  and  confederate 
authorities;  and,  above  all,  when  the  Federal  Executive,  after  the  courts  had  declared 
confederate  privateersmen  to  be  pirates,  had  deliberately  set  aside  those  judgments, 
and  admitted  the  captured  and  condemned  officers  and  men  of  the  Savannah  and  the 
Jeff  Davis,  to  exchange  as  prisoners  of  war.-* 

*  British  Appendix,  vol.  ii,  p.  92. 

<  United  States  Documents,  vol.  ii,  p.  549. 
3  Page  89. 

*  "  The  reluctance  with  which  this  recc^ition  was  granted  does  not  affect  its  validity. 
After  havin|];  refused,  again  and  a^ain.  President  Davis^s  offers  of  exchange,  the  Fed- 
eral Executive,  being  at  last  notified  that  fourteen  Union  prisoners— six  colonels,  two 
lieutenant-colonels,  three  minors,  and  three  captains — had  oeen  shut  up  in  felons*  cells, 
to  be  hung  whenever  the  confederate  privateers  were  executed,  conomded  to  regard 
those  *  pirates'  ae  lawful  belligerents  entitled  to  exchange.'' 

^Ji   B  y-^  T 
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This  premised,  Mr.  Bolles  writes : 

Without  consulting  publicist  or  jurisconsult,  it  was  easily  possible  to  see  and  show 
tbat  we.  as  a  Government,  could  not  afford  to  prosecute  and  punish  as  a  criminal  any 
naval  officer  for  capturing  and  destroying  the  enemy's  trading-vessels,  as  fast  as  possi- 
ble, not  only  without  any  attempt  to  send  them  in  for  abjudication,  but  with  a  deter- 
mined purpose  and  policy  not  to  do  so.' 

This  conclusion  was  the  result  of  a  careful  study  of  our  own  naval  history,  and  of  a 
thoughtful  examination  of  future  possibilities  in  the  event  of  war  between  the 
United  States  and  some  great  commerciid  nation. 

I  will  not  dwell  upon  this  last  division  of  the  topic,  but  content  myself  with  a  refer- 
ence to  that  past  theory  and  practice  of  our  naval  warfare  which  rendered  it  impossi- 
ble to  punish  Semmes  for  having  learned  and  practiced  so  successfully  the  lesson 
taught  by  our  own  instruction  and  example  in  the  Revolutionary  War,  when  we  were 
rebels,  and  in  the  last  war  (1812)  with  Great  Britain. 

The  earlier  reconls  are  imperfect ;  but  enough  can  be  gathered  from  our  naval  his- 
torian, Cooper,  to  show  that  many  of  the  vessels  captured  in  the  war  of  the  revolu- 
tion were  destroyed  at  sea. 

Of  the  history  and  policy  of  the  later  period  we  have  abundant  proofs.  Not  less 
than  seventy-four  British  merchantmen  were  captured,  and  destroyed  as  soon  as  cap- 
tured, under  express  instructions  from  the  Navy  Department,  and  in  pursuance  of  a 
deliberate  purpose  and  plan,  without  any  attempt  or  intent  to  send  or  bring  them  in 
as  prizes  for  aqjudication.  The  orders  of  the  Department  upon  this  subiect  are  numer- 
ous, emphatic,  and  carefully  prepared.  They  deserve  to  be  studied  and  remembered ; 
and  they  effectually  silence  all  American  right  or  disposition  to  complain  of  Semmes 
for  having  imitated  our  example  in  obedience  to  similar  orders  from  the  secretary  of 
the  confederate  navy. 

The  instructions  to  which  I  refer  were  addressed  to  Captains  David  Porter  and  O.  H. 
Perry,  each  in  command  of  a  squadron  ;  to  Captain  Charles  Stewart,  of  the  Constitu- 
tion, twice ;  to  Captain  Charles  Morris,  of  the  Congress;  Commandant  Lewis  Warring- 
ton, of  the  Peacock ;  Commandant  Johnstone  Blakely,  of  the  Wasp ;  Master  Com- 
mandant Joseph  Bainbridge,  of  the  Frolic ;  Master  Commandant  George  Parker,  of  the 
Siren ;  Master  Commandant  John  0.  Creighton,  of  the  Rattlesnake;  Lieutenant  Will- 
iam H.  Allen,  of  the  Ar|;us;  Lieutenant  James  Renshaw,  of  the  Enterprise;  and 
Master  Ridgely,  of  the  Erie. 

Extracts  from  the  instructions  of  the  Department,  which  led  to  these  immediate 
'  burnings  of  captured  vessels,  will  best  show  the  precise  purpose  and  deliberate  policy 
of  the  Government.    I  will,  therefore,  quote  brief  passages  from  some  five  or  six  differ- 
ent orders  as  samples  of  all : 

^*The  great  object,'^  says  one  of  them,  "\b  the  destruction  of  the  commerce  of  the 
enemy,  and  the  bringing  into  port  the  prisoners,  in  order  to  exchange  against  onr  un- 
fortunate countrymen  who  may  fall  into  his  bands.''  "  You  will,  therefore,  roan  no 
prize  unless  the  value,  place  of  capture,  and  other  favorable  circumstances,  shall  render 
safe  arrival  morally  certain."  **  You  will  not  agree  to  the  ransoming  of  any  prize." 
*' Grant  no  cartel  nor  liberate  any  prisoners  except  under  circumstances  of  extreme  and 
unavoidable  necessity." 

In  another  it  is  said:  "You  will,  therefore,  unless  in  some  extraordinary  cases  that 
shall  clearly  warrant  an  exception,  destroy  all  you  capture,  and,  by  thus  retaining  your 
crew  and  continuing  your  cruise,  your  services  may  be  enhanced  tenfold." 

"1  have  it  in  command  from  the  President  strictly  to  prohibit  the  giving  or  accept- 
ing, directly  or  indirectly,  a  challenge  to  combat  ship  to  ship." 

Again :  "Your  own  sound  judgment  and  observation  will  sufficiently  demonstrate  to 
yon  now  extremely  precarious  and  injurious  is  the  attempt  to  send  in  a  prize,  unless 
taken  very  near  a  friendly  port  and  under  the  most  favorable  circumstances.  *  * 
Policy,  interest,  and  duty  combine  to  dictate  the  destruction. of  all  captures,  with  the 
above  exceptions." 

Another:  "The  commerce  of  the  enemy  is  the  most  vulnerable  point  of  the  enemy 
we  can  attack,  and  its  destruction  the  main  object:  and  to  this  end  all  your  efforts 
should  be  directed.  Therefore,  unless  your  prizes  should  be  very  valuable  and  near  a 
friendly  port  it  will  be  imprudent  and  worse  than  useless  to  attempt  to  send  them  in; 
the  chances  of  recapture  are  excessively  great;  the  crew,  the  safety  of  the  ship  under 
your  command,  would  be  diminished  and  endangered,  as  well  as  your  own  fame  and 
the  national  honor,  by  hazarding  a  battle  after  the  reduction  of  your  officers  and  crew 
by  manning  prizes.  In  every  point  of  view,  then,  it  will  be  proper  to  destroy  what 
you  capture,  except  valuable  and  compact  articles,  that  may  be  transshipped.  This 
system  gives  to  one  ship  the  force  of  many." 

Another  order  says  that  "a  single  cruiser,  if  ever  so  successful,  can  man  but  a  few 
prizes,  and  every  prize  is  a  serious  diminution  of  her  force ;  but  a  single  cruiser  de- 
stroying every  captured  vessel  has  the  capacityof  continuing,  in  full  vigor,  her  destnic- 
tive  power,  so  long  as  her  provisions  and  stores  can  be  replenished  either  from  friendly 
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ports  or  from  the  vessels  captnred.  •  •  *  Thus  has  a  sinjgle  cniiser,  upon 
the  desh-uctive plarif  the  power,  perhaps,  of  twenty  acting  upon  pecuniary  views  alone; 
*  *  *  and  thus  may  the  employment  of  our  small  force  in  some  degree  com- 
pensate for  the  great  inequality  [of  our  force]  compared  with  that  of  the  enemy." 

Such  were  the  policy  and  the  orders  of  President  Madison  and  of  the  Secretary  of  the 
Navy  in  1812,  1813,  1814;  and  such,  heyond  question,  would  be  the  plan  and  the  in- 
structions of  any  administration  under  the  circumstances.^ 

In  conclusion  Mr.  Bolles  says : 

It  is  evident  that  after  it  had  been,  as  it  soon  was,  resolved  that  neither  treason  nor 
piracy  should  be  charp^ed  against  Semmes  before  a  military  or  naval  tribunal,  and  that 
his  methods  of  capturing,  **  piuiHlering,''  and  destroying  vessels  should  not  be  treated 
as  offeuses  against  public  law  and  duty,  but  that  he  should  be  dealt  with  as  a  bellig- 
erent naval  otHcer,  bound  to  obey  the  laws  of  war  and  entitled  to  their  protection,  it 
was  needless  to  inquire  where  or  by  whom  the  Alabama  was  built,  manned,  armed,  or 
commissioned,  or  whether  a  government  without  an  qpeu  port  can  legitimately  own  or 
employ  a  naval  force.  These  inquiries,  however  interesting  or  important  they  might 
be  lu  other  connections,  were  of  no  sort  of  interest  or  importance  as  elements  of  a  trial 
for  violating  the  laws  of  war  in  the  conduct  of  a  cruiser  subject  to  those  laws  and  pro- 
tected by  them. 

In  this  way  the  field  and  the  duty  of  inquiry  were  reduced  to  the  two  subjects  of 
cruelty  to  prisoners  and  perfidy  toward  Captain  Wiuslow  and  the  power  he  repre- 
sented. 

The  two  questions  thus  left  are  dealt  with  by  Mr.  Bolles  in  the  follow- 
ing number  of  the  same  review,  in  a  most  interesting  paper,  the  result 
being  wholly  to  exculpate  Semmes  of  every  charge  of  ill  treatment  or 
cruelty  to  prisoners,  to  acquit  him  of  any  charge  of  perfidy  during  the 
engagement  with  the  Kearsarge,  but  to  maintain  that  he  was  guilty 
of  a  violation  of  military  honor  in  not  surrendering  himself  as  a  prisoner 
of  war  after  being  taken  off  by  the  Deerhound. 

The  British  government  having  thus  decided  on  acknowledging  the 
Confederate  States  as  a  belligerent  power,  and,  as  a  neces-  Re,uutions  oi 
sary  consequence,  on  the  admission  of  confederate  ships  of  •'""•  *•  **'• 
war  into  British  ports  on  the  same  footing  as  those  of  the  United  States, 
it  only  remains  to  be  seen  whether  the  same  treatment  was  afforded  to 
both  which  impartial  neutrality  would  require. 

On  the  1st  of  June,  1861,  Her  Majesty's  order  was  issued  prohibiting, 
as  has  not  been  unusual  in  the  case  of  modern  maritime  wars,  and  has 
been  general  with  reference  to  privateers,  the  introduction  of  prizes  by 
the  ships  of  either  belligerent  into  British  ports.*  Whatever  may,  gen- 
erally speaking,  be  the  motive  of  such  a  regulation,  it  was,  in  the  pres- 
ent instance,  obviously  a  measure  the  effect  of  which  was  to  place  the 
confederate  vessels  in  a  position  of  considerable  disadvantage,  seeing 
that,  their  own  ports  being  strictly  blockaded,  they  were  thus  left  with- 
out any  port  into  which  to  take  their  prizes.  Accordingly,  as  reported 
in  a  dispatch  from  Lord  Lyons  to  Earl  Kussell,  of  the  17th  June,  1861, 
it  was  hailed  by  Mr.  Seward  as  "likelj'^  to  prove  a  death-blow  to  south- 
ern privateering.''  As  it  was  clearly  at  the  discretion  of  Her  Majesty's 
government  to  adopt  this  regulation  or  not,  it  must  be  admitted  that, 
thus  far,  there  was  no  manifestation  of  the  partiality  by  which  that 
government  has  been  said  to  have  been  animated. 

In  January,  1862,  after  the  war  had  been  going  on  for  some  months, 
circumstances  arose  which  made  further  regulations  as  to  r^^^u^^  of  si 
the  admission  of  the  armed  vessels  of  the  two  belligerents  ''"""'*•  **"• 
into  British  ports  necessary.  Instructions,  bearing  date  the  31st  Jan- 
uary, 1862,  were  accordingly  issued  by  the  Government.*  One  of  these 
had  reference  to  the  ports  of  the  Bahamas  in  particular,  the  others  to 
the  ports  and  waters  of  Her  Majesty's  dominions  in  general. 
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The  following  st.ite  of  things  had  arisen  at  Fassan.  As  has  been  so 
A.io.NuK.Hu.  often  repeated,  the  port  of  Nassau  had  been  made  the  en- 
trepot for  the  blockade-running  trade,  the  natural  consequence  of  which 
had  been  that  the  waters  of  the  colony  were  watched  by,  and  their  im- 
mediate vicinity  made  the  cruising-grouud  of,  Federal  ships. 

In  October,  1861,  Mr.  Adams  forwarded  to  Lord  Russell  an  inter- 
cepted letter  from  a  Mr.  Baldwin,  whom  he  stated  to  be  in  the  service 
of  the  insurgents,  addressed  to  a  Mr.  Adderley,  of  Kassau,  from  which 
he  said  that  it  appeared  that  Nassau  had  been  made,  to  some  extent, 
an  entrepot  for  the  transmission  of  contraband  of  war  from  Great  Brit- 
ain to  the  blockaded  ports.^  The  matter  was  referred  by  Lord  Russell 
to  the  colonial  office,  and  by  that  Department  to  the  governor  of  the 
colony,  and  the  latter  forwarded,  in  reply,  on  the  20ih  November,  18G1, 
a  report  from  the  receiver-general  at  Nassau,  stating  that  no  warlike 
stores  had  been  received  at  that  port  either  from  the  United  Kingdom 
or  elsewhere,  nor  had  any  munitions  of  war  been  shipped  from  Nassau 
to  the  Confederate  States.*  This  report,  received  by  Lord  Russell  on 
the  31st  of  December,  was  communicated  to  Mr.  Adams  on  the  Sth  of 
January,  1862.3 

Upon  this  the  Case  of  the  United  States  makes  the  following  remark : 

The  United  States  with  confidence  assert,  in  view  of  what  has  been  already  shown, 
that,  had  Earl  Russell  seriously  inquired  into  the  complaints  of  Mr.  Adams,  a  state  of 
facts  would  have  been  disclosed  entirely  at  variance  with  this  report — one  which 
would  have  impelled  Iler  Majesty's  government  to  suppress  what  was  going  on  at 
Nassau.  The  foregoing  facts  were  all  within  the  reach  of  Her  Majesty's  government, 
although  at  that  time  not  within  the  reach  of  tlie  government  of  the  United  States. 
The  failure  to  discover  them  after  Mr.  Adafns  had  called  attention  to  them,  was  a  neg- 
lect of  the  diligence  in  the  preservation  of  its  neutrality,  which  was  *'due"  from  Great 
Britain  to  the  United  States;  and  it  taints  all  the  subsequent  conduct  of  Great  Britain 
toward  the  United  States  during  the  struggle.-* 

Further  on.  Lord  KusselPs  communication  is  described  as  the  "an- 
nouncement of  an  imaginary  condition  of  affairs  f^  thus  making  it  ai>- 
pear  that,  at  the  date  of  Lord  Russell's  communication,  the  report  re- 
ceived from  Nassau  and  transmitted  by  him  was  an  unfaithful  one; 
whereas  the  fact  was  that,  at  the  date  of  the  report,  no  vessel  laden 
with  munitions  of  war  had  arrived  at  Nassau. 

It  was  not  till  the  Sth  of  December  that  a  vessel,  the  Gladiator,  with 
a  cargo  of  arms,  suspected  of  being  intended  for  the  Confederate  States, 
arrived  at  Nassau.  The  United  States  consul  at  once  sent  a  message 
to  the  commander  of  the  United  States  naval  forces  at  Key  West  to 
request  the  presence  of  a  cruiser.®  On  the  13th  of  December  he  reports 
the  "most  opportune''  arrival  of  the  United  States  war-steamer  Flam- 
beau from  New  York,  and  adds  that  her  commander  "  is  watching  in- 
tently the  movements  of  the  rebel  steamers."^  From  ft  letter  addressed 
by  the  governor  to  the  British  naval  officer  on  the  station  it  appears 
that  the  Flambeau  kept  her  steam  up  ready  for  instant  movement,  caus- 
ing considerable  alarm  among  the  shipping  in  the  port ;  and  that  a 
rumor  prevailed  that  her  commander  meant  to  cut  out  the  Gladiator, 
or,  at  all  events,  to  seize  that  vessel  immediately  on  her  leaving.^ 

The  dispatches  reporting  this  state  of  affairs  were  received  in  Lon- 

» United  States  Documents,  vol.  i,  p.  520. 

«  British  Appendix,  vol.  v,  p.  26. 

9  United  States  Documents,  vol.  vi,  p.  57. 

*  Case  of  the  United  States^  p.  232. 
6Ihid.,p.234. 

« United  States  Documents,  vol.  vi,  p.  44. 
'Ibid.,  p.  47. 

•  Britisii  Appendix,  voL  v,  p.  27.      ^.^.^.^^^  ^^  GoOglc 


OPINIONS   OF   SIR   ALEXANDER   COCKBURN.  341 

don  on  the  ICth  of  Jannary,  and  the  attention  of  the  British  govern^ 
ment  was  necessarily  called  to  the  pecnliar  position  of  the  Bahama 
Archipelago.  On  the  one  hand,  it  was  obvious  that  it  would  form  a 
convenient  place  of  resort  for  confederate  privateers;  while,  on  the 
other,  it  seemed  likely  that^its  ports  and  waters  would  be  used  by  the 
CTnited  States  war-vessels  for  the  purpose  of  watching  and  i)ursuing 
confederate  vessels  or  others  engaged  in  trade  with  the  blockaded  ports, 
so  that  collisions  in  the  waters  of  the  colony  or  in  their  immediate 
neighborhood  would  be  almost  certain  to  result.  To  prevent  this  it  was 
necessary  to  provide  some  special  regulation. 

.  About  the  same  time  the  Nashville  (ionfederate  war-steamer  having 
put  into  the  port  of  Southampton  for  repairs  and  coal,  the  United 
States  war-steamer  Tuscarora,  which  had*  coaled  at  the  same  port,  was 
found  to  be  closely  watching  her,  for  the  avowed  purpose  of  intercepting 
and  seizing  her  on  her  again  putting  to  sea.  By  keeping  his  steam  up, 
and  keeping  slips  on  his  cable,  the  commander  of  the  Tuscarora  was 
virtually  keeping  the  Nashville  blockaded,  thus  plainly  making  the 
waters  of  the  Solent  the  base  of  naval  operations.^ 

Upon  this  M.  Calvo,  in  the  second  volume  of  his  well-known  work, 
"  Le  droit  international,"  after  stating  the  facts  relative  to  the  two 
vessels,  says :  '*  La  corvette  fM^rale  la  Tuscarora  entra  dans  le  memo 
port  pour  surveiller  son  ennemi,  et  Tattaquer  des  qu'il  reprendrait  la 
mer.  Devantcette  attitude  hostile  les  autorites  locales  intervinrent,  et 
la  Tuscarora,  abandonnant  son  post  d'observation  sans  toutefois  renoncer 
k  ses  projets,  resta  pres  d'un  moisdans  les  eaux  anglaises  au  mepris 
des  regies  les  moins  contest6es  du  droit  international.^* 

In  the  preceding  November,  after  the  reception  of  the  Sumter  at 
Trinidad,  Mr.  Seward  had,  through  Lord  Lyons,  pressed  upon  the  Brit- 
ish g.)vernment  the  propriety  of  adopting  the  rule  laid  down,  as 
he  said,  by  the  other  powers  of  Europe,  not  to  allow  privateers  to 
remain  for  uwre  than  twenty- four  hours  in  their  ports.^ 

Such  a  rule,  relating  exclusively  to  privateers,  was  not  one  which  Her 
Majesty's  government  were  at  all  called  upon  to  apply  to  commissioned  . 
ships  of  war  such  as  the  Sumter  any  more  than  the  other  maritime 
powers  had  done — Mr.  Seward  being,  in  this  respect,  altogether  mis- 
taken, as  was  shown  by  the  readiness  with  which  the  other  maritime 
powers  received  the  confederate  vessels  of  war  into  their  ports  and 
allowed  them  to  stay  there.  Still,  when,  to  prevent  the  possibility 
of  hostile  collisions  in  their  own  ports,  the  British  government  found  it 
expedient  to  apply  this  rule  to  vessels  of  war  indiscriminately,  they 
might  be  assured  that  in  doing  so  they  would  give  cause  of  satisfaction 
rather  than  of  complaint  to  the  United  States  Government. 

The  instructions  issued  were  to  the  following  effect :  1.  No  ship  of 
war  or  privateer  of  either  belligerent  was  to  bo  permitted  to  enter  any 
port,  roadstead,  or  water  in  the  Bahamas  except  by  special  leave  of  the 
lieutenant-governor,  or  in  ciise  of  stress  of  weather ;  and  in  case  such 
permission  should  be  given,  the  vessel  was,  nevertheless,  to  be  required 
to  go  to  sea  as  soon  as  possible,  and  with  no  supplies  except  such  as 
might  be  necessary  for  immediate  use.  2.  No  ship  of  war  or  privateer 
of  either  belligerent  was  to  be  permitted  to  use  British  ports  or  waters 
as  a  station  or  place  of  resort  for  any  warlike  purpose,  or  for  the  pur- 
pose of  obtaining  any  facilities  of  warlike  equipment.  3.  Such  ships 
or  privateers  entering  British  waters  were  to  be  required  to  depart 
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witbin  twenty-foar  hours  after  entrance,  except  in  case  of  stress 
of  weather,  or  requiring  provisions  or  things  for  the  crew  or  re- 
pairs ;  in  which  cases  they  were  to  go  to  sea  as  soon  as  possible  after 
the  expiration  of  the  tweuty-four  hours,  taking  only  the  supplies  neces- 
sary for  immediate  use  5  they  were  not  to  remain  in  port  more  than 
twenty-four  hours  after  the  completion  of  necessary  repairs.  4.  Sup- 
plies to  such  ships  or  privateers  were  to  be  limited  to  what  might  be 
necessary  for  the  subsistence  of  the  crew,  and  to  sufficient  coal  to  take 
the  vessel  to  the  nearest  port  of  its  own  country,  or  to  some  nearer 
destination^  and  a  vessel  that  had  been  supplied  with  coal  in  British 
waters  could  not  be  again  supplied  with  it  within  British  jurisdiction 
until  after  the  expiration  of  three  months  from  the  date  of  the  last 
supply  taken  from  a  British  port. 

With  reference  to  the  regulation  concerning  Kassau,  the  case  of  the 
United  States  has  the  following  remark : 

An  order  more  unfriendly  to  the  United  States,  more  directly  in  the  interest  of  the 
insurgents,  conld  not  have  been  made  even  if  founded  upon  Huyli^er's  friendly  intima- 
tions to  the  colonial  authorities.  Under  the  construction  practically  put  upon  it,  the 
vessels  of  war  of  the  United  States  were  excluded  from  this  harbor  for  any  purpose, 
while  it  was  open  for  free  ingress  and  egress  to  vessels  of  the  insurgents,  purchased 
or  built  and  owned  by  the  authorities  at  Richmond,  bringing  their  cotton  to  be 
transshipped  in  British  bottoms  to  Fraser,  Trenholm  &  Co.^  in  Liverpool,  and  taking 
on  board  the  cargoes  of  arms  and  munitions  of  war  which  have  been  dispatched 
thither  from  Liverpool.^ 

And  in  another  place  it  is  observed : 

The  instructions  of  January  31, 1862,  forbade  both  belligerents  alike  to  enter  the 
port  of  Nassau,  except  by  permission  of  the  governer,  or  in  stress  of  weather.  That  per- 
mission was  lavishly  given  to  every  insurgent  cruiser,  but  was  granted  churlishly,  if 
at  all,  to  the  vessels  of  the  United  States.' 

How  devoid  of  all  foundation  are  these  complaints  will  appear  from 
the  facts  stated  in  the  British  Counter  Case,  where  it  is  observed : 

It  wiU  perhaps  be  a  matter  of  some  little  surprise  to  the  tribunal  to  learn  that, 
whereas  on  two  occasions  only  did  vessels  visit  the  port  of  Nassau  as  confederate  cruis- 
ers, there  are  no  less  than  thirty-four  visits  of  United  States  ships  of  war  to  the  Bahama 
Islands  recorded  during  the  time  that  the  regulation  was  in  force.  On  four  occasions, 
at  least,  vessels  of  the  United  States  exceeded  the  twenty-four  hours'  limit,  and  took 
in  coal  by  permission ;  one  of  them  also  received  permission  to  repair ;  several  were 
engaged  in  pursuit  of  vessels  suspect-ed  of  being  blockade-runners,  and  did  not  in  every 
instance  relinquish  the  chase  within  British  limits.  Two  prizes  appear,  indeed,  to 
have  been  captured  by  them,  one  within  a  mile  of  the  shore,  the  other  almost  in  port.' 

The  tabular  statement  of  visits  of  United  States  vessels  to  the  Bahamas 
during  the  civil  war,  which  is  printed  in  the  British  Appendix,  abnnd- 
^  antly  bears  out  the  answer  thus  given/ 

The  general  regulations  applicable  to  all  Her  Majesty's  ports,  which, 
as  we  have  seen,  were  in  conformity  with  the  wishes  of  the  United 
States  Government,  though  not  intended  by  the  British  government  to 
have  any  operation  more  favorable  to  one  belligerent  than  the  other, 
nevertheless  could  not  fail  to  prove  very  prejudicial  to  the  confederates, 
the  strict  blockade  of  whose  ports  left  their  shipsof  war  without  any 
ports  to  which  they  could  resort  for  repairs  or  supplies,  or  into  which 
they  could  take  their  prizes.  The  rule  forbidding  them  a  greater  sup- 
ply of  coal  than  would  sufllce  to  take  them  to  their  nearest  port,  and 
prohibiting  also  a  renewal  of  the  supply  within  three  months,  was  ob- 
viously calculated  to  place  them  at  the  greatest  possible  disadvantage. 
Compelled,  from  having  no  ports  of  their  own,  to  keep  the  sea,  their 
means  of  doing  so  were  necessarily  lessened,  and  the  regulation,  in  itself  , 
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80  unfavorable  to  the  confederate  vessels,  was  rendered  still  more  so  by 
the  strict  construction  put  on  it  by  Her  Majesty's  government,  by  whom 
the  governors  of  the  different  colonies  were  instructed  that,  in  case  of 
any  special  application  for  leave  to  coal  at  a  British  port  within  the 
three  months,  if  it  appeared  that  any  part  of  the  former  supply  had 
been  consumed  otherwise  than  in  gaining  the  nearest  port, 'not  even 
stress  of  weather  should  form  a  ground  of  exception.^  As  no  confed- 
erate vessel  could  seek  its  nearest  port,  this  was  practically  to  prevent 
the  possibility  of  a  renewed  supply  under  any  circumstances  within 
the  three  months. 

The  attempts  on  the  part  of  the  United  States  to  show  that  any  favor 
was  extended  to  confederate  cruisers  which  was  withheld  from  their 
own  vessels,  appear  to  me  signally  to  !fail. 

The  only  specific  instances  in  which  any  complaint  has  been  made 
(and  if  there  had  been  any  others  we  may  be  quite  sure  we  should  have 
heard  of  them)  are  the  cases  of  the  Keystone  State,  Quaker  City,  and  the 
Dacotah.  As  to  the  first  two,  the  answer  given  in  the  British  Counter 
Case,  en  the  authority  of  a  letter  from  the  governor  of  Bermuda  to  the 
secretary  of  state  for  the  colonies,  and  which  is  further  borne  out  by 
the  letters  of  the  commanding  officers  of  the  vessels  themselves,  is  as 
follows : 

An  allusion  is  made  in  a  foot-note  at  page  324  of  the  Case  of  the  United  States,  to  the 
failure  of  the  United  States  vessels  Keystone  State  and  Quaker  City  to  obtain  coal  at 
Bermuda  in  December,  1861.  At  that  time  there  was  no  restriction  on  the  coaling  of 
belligerent  vessels.  All  that  happened  was,  that  the  British  admiral  declined  to  sup- 
ply the  two  vessels  mentioned  from  the  government  stores,  not  having  a  sufficient 
stock  for  his  own  vessels.  A  similar  answer  had,  in  the  foregoing  October,  been  re- 
turned to  the  commander  of  the  Nashville,  who  had  supplied  himself  from  private 
sources,  but  this,  on  account  either  of  the  scarcity  or  the  high  price  of  ooa)  in  the 
colony,  the  United  States  officers  did  not  do.^ 

As  regards  the  Dacotah,  which  was  allowed  to  supply  herself  with 
coal  at  Nassau,  bnt  only  on  an  engagement  from  her  commander  that 
his  vessel  should  not,  within  ten  days  after  leaving  the  port,  be  found 
cruising  within  five  miles  of  any  of  the  Bahama  Islands,  Governor  Bay- 
ley,  in  a  letter  to  the  secretary  of  state  for  the  colonies,  of  the  2d  May, 
1863,  states: 

I  have  no  distinct  recoUection  of  the  special  reasons  which  induced  me  to  impose 
the  restrictions  mentioned  by  the  consul  in  the  Dacotah's  coaling  ;  I  can  only  suppose 
that  1  did  this  in  consequence  of  the  pertinacity  with  which  Federal  vessels  about 
that  time  resorted  to  the  harbor  on  pretense  of  coaling,  but  really  with  the  object  of 
watching  the  arrival  and  departure  of  English  merchant- vessels,  supposed  to  be 
freighted  with  cargoes  for  the  southern  ports.  Had  not  such  prohibition  been  issued, 
the  narbor  would  have  become  a  mere  convenience  for  Federal  men-of-war  running  in 
and  out  to  intercept  British  shipping.  And  that  such  conditions  as  I  thought  it  my 
duty  to  impose  were  tempered  by* a  proper  feeling  of  courtesy  and  humanity  will,  I 
think,  be  made  evident  by  the  accompanying  letters  from  the  American  consul  on  the 
subject  of  the  Federal  man-of-war,  the  R.  Cuyler,  and  the  memoranda  of  my  replies 
indorsed  npon  them  by  myself. 

On  the  whole,  I  am  satisfied  that  I  have  acted  with  perfect  impartiality  in  all  my 
dealings  with  Federal  and  confederate  men-of-war.  But  I  am  not  surprised  that  my 
conduct  shonld  have  been  misrepresented  by  so  hot-headed  a  partisan  as  the  late 
American  consnl,  Mr.  Whiting,  whose  ingenuity  in  misconstruction  is  well  illustrated 
by  his  replv  to  my  letter  of  the  29th  of  September,  of  both  of  which  papers  I  inclose 
copies,  with  the  indorsation  of  the  draught  of  my  replies  to  his  last  communication. 

1  tliink  that  these  inclosures  will  be  sufficient  to  prove  that,  in  my  demeanor  to  the 
Federal  men-of-war,  I  have  generally  preserved  an  attitude  of  fairness  and  impar- 
tiality.   And  that  if  at  any  time  I  have  appeared  to  assume  an  unfriendly  or  inhospit- 
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able  mien,  the  charge  can  be  fnlly  explained  and  defended  by  my  de8ir<i  to  maintain 
the  security  of  a  British  possession  and  the  riirhts  of  British  subjects.' 

Another  subject  of  coinplaiiit  is  that  partiality,  inconsist^ut  with 
All,  I  piriuiiity  neutrality,  was  exhibited  toward  confederate  vessels  by 
Mioroai.up.  Fcason  that  these,  as  in  the  case  of  the  Sumter,  were  per- 
mitted to  coal,  while  liberty  to  form  a  depot  of  coal  at  Bermuda,  for 
the  supply  of  their  ships  of  war,  was  denied  to  the  United  Stiites.  I 
cannot  suppose  that  any  member  of  this  tribunal  could  be  misled  by  such 
a  contention.  It  is  obvious  that  to  allow  one  bellig:erent  to  have  a  sup- 
ply always  stored  up  and  ready,  and  to  leave  the  other  to  take  his 
chance  of  the  public  market,  are  things  essentially  different,  and  that, 
far  from  the  refusal  of  such  an  advantage  to  the  United  States  being  a 
violation  of  neutrality,  the  concession  would  have  been  so  in  the  oppo- 
site direction.  Moreover,  such  an  act  involves  a  forgetfulness  of  one  of 
the  elementary  principles  of  international  law.  A  neutral  is  only  justi- 
fied in  allowing  to  a  belligerent  vessel  the  use  of  his  ports  and  access  to 
his  shores  to  obtain  the  things  which  the  belligerent  may  lawfully  pro- 
cure. He  has  no  right  to  allow  the  belligerent  the  use  of  his  territory 
on  shore  for  belligerent  purposes,  which  the  permission  to  form  a  depot 
would  necessarily  involve. 

The  practical  answer  to  all  these  complaints  is  to  be  found  in  the 
striking  facts,  stated  in  the  British  Counter-Case,  with  reference  to  the 
number  of  visits  to  British  ports  b}^  the  ships  of  war  of  the  two  bellig- 
erents, and  to  the  quantity  of  coal  received  by  them  respectively.  The 
statement  in  question  is  as  follows : 

During  the  course  of  the  civil  war,  ten  confederate  cmisers  visited  British  ports- 
The  total  number  of  such  visits  was  twent>'-five,  eleven  of  which  were  made  for  the 
purpose  of  effecting  repairs.  Coal  was  talicn  in  at  sixteen  of  these  visits,  and  on  six- 
teen occasions  the  limit  of  stay  fixed  by  the  regulations  was  excee<led.  In  one  of 
these  cases,  however,  the  excess  was  no  more  than  two  hours,  and  in  another,  the  do- 
lay  was  enforced  in  order  to  allow  twenty-four  hours  to  elapse  betweeif  the  departure 
of  a  United  States  merchant- vessel  and  that  of  the  confederate  cruiser.  Ou  the  other 
hand,  the  returns  which  have  been  procured  of  visits  of  United  States  vessels  of  war 
to  ports  of  Great  Britain  and  the  colonies,  though  necessarily  imperfect,  show  an  «g- 
f^regate  total  of  22ri  such  visits.  On  thirteen  of  these  repairs  were  eftected  ;  on  forty- 
fave  occasions  supplies  of  coal  were  obtained ;  and  the  twenty-four  hours'  limit  of 
stay  was  forty-four  times  exceeded.  The  total  amount  of  coal  obtained  by  confed- 
erate cruisers  in  British  ports  during  the  whole  course  of  the  civil  war,  though  it  can- 
not be  ascertained  with  accuracy,  may  be  estimated  to  have  amounted  to  about  2,800 
tons..  Tha  aggregate  amount  similarly  supplied  to  vessels  of  the  United  States  cannot 
be  estimated,  from  the  want  of  data  as  to  the  supplies  in  many  cases,  but  those  cases 
alone  in  which  the  quantities  are  recorded,  show  a  total  of  over  five  thousand  tons;  aud 
this,  notwithstanding  the  United  States  navy  had  free  access  to  their  own  coaling  de- 
pots, often  close  at  hand.  In  one  case  a  vessel  of  war  of  the  United  States,  the  Van- 
derbilt,  alone  received  2,000  tons  of  coal  at  different  British  ports  within  the  space  of 
less  than  two  months,  being  more  than  two-thirds  of  the  whole  amount  obtained  from 
first  to  last  by  confederate  vessels.'-  ^ 

The  second  head  of  complaint  has  assumed  a  more  sensational  and 

snpphe.  of  nrm.  efl'ectivc  form,  in  representing  Great  Britain  as  "  the  arse- 

Bnum?* """  °"^'  nal,  the  navy -yard,  and  the  treasury  of  the  insurgents.^ 

Again  and  again  has  this  highly  colored  representation  been  paraded. 

Let  us  see  what,  when  stripped  of  rhetorical  flourish,  it  really  amounts  to. 

Having  determined  to  support  their  effort  to  establish  their  indei)eh- 
dence  by  war,  the  confederates  of  course  required  arms  and  munitions  of 
war.  Bothwere  tobehadiuGreatBritain  inabundance.  The  commercial 
relations  of  the  Southern  States  had  been  principally  with  Great 
Britain.  It  was  natural  that  in  Great  Britain  that  they  should  seek  the 
arms  which  were  so  essentially  necessary  to  them.    But  arms  and  mu- 

^British  Appendix,  vol.  1,  p.  79. 
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iiitions  of  war  are  not  to  be  had  for  iiotbing.  It  was  necessary,  there- 
fore, that  arrangements  sbould  be  made  for  the  deposit  of  funds  in  Eng- 
land to  pay  for  the  articles  bought  there.  To  carry  on  these  operations 
— to  purchase  the  articles  required,  to  pay  for  them,  to  ship  them — 
agents  were,  of  course,  neciessary.  Agents  were  accordingly  estab- 
lished in  England  and  provided  with  tlie  necessary  funds.  Thus  far,  no 
one  can  say  that  there  was  anytliing  contrary  to  the  law  of  nations,  or 
to  the  municipal  law,  or  to  obligations  morally  incumbent  on  a  neutral 
government  or  a  neutral  people.  As  Jefferson  said  more  than  three- 
quarters  of  a  century  ago  : 

Onr  citizens  have  been  always  free  to  make,  vend,  and  export  arms.  It  is  the  con- 
stant occnpatitm  and  livelihood  of  some  of  them.  To  suppress  their  callingSt  the  only 
means  perhaps  of  their  subsistence,  because  a  war  exists  in  foreign  and  distant  coun- 
tries, in  which  we  have  no  concern,  would  scarcely  he  expected.  It  would  be  hard  in 
principle,  and  impossible  in  practice.  The  law  of  nations,  therefore,  respecting  the 
rights  of  those  at  peace,  does  not  require  from  them  such  an  internal  derangement  in 
their  occupations.  It  is  satisfied  with  the  external  penalty  pronounced  in  the  Presi- 
dent's proclamation — that  of  confiscation  of  snch  portion  of  these  arms  as  shall  fall 
into- the  hands  of  any  of  the  belligerent  powers  on  their  way  to  the  ports  of  their  ene- 
mies. To  this  penalty  our  citizens  are  warned  that  they  will  be  abandoned,  and  that 
even  private  contraventions  may  work  no  inequality  between  the  parties  at  war,  the 
benefit  of  them  will  be  left  equally  free  and  open  to  all. 

Substitute  Her  Majesty's  proclamation  and  Her  Majesty's  subjects  for 
the  American  phraseology,  and  the  cases  are  identically  the  same. 

But  had  the  United  States  no  arsenal  in  Great  Britain  ?  As  we  have 
seen,  arms  and  munitions  of  war  were  purchased  by  the  United  States 
in  Great  Britain  to  the  amount  of  £2,000,000  sterling.  Several  agents. 
Colonel  Thomas,  Colonel  Schuyler,  Mr.  J.  R.  Schuyler,  Mr.  Tomes,  were 
sent  over  to  order  and  select  the  arms,  and  forward  them  to  the  United 
States. 

It  appears  from  the  British  Counter  Case,  and  the  documents  therein 
referred  to,  that — 

Colonel  Thomas,  of  the  United  States  Army,  was  in  England  during  the  war,  and 
came  over  to  England  to  superintend  the  puroliases  of  military  stores.  Colonel  G.  L. 
Schuyler  was,  in  July,  18GI,  appointed  by  the  President  of  the  United  States  "a  duly 
authorized  agent  to  purchase  arms  in  Europe  for  the  War  Department."  He  received 
his  instructious  from  the  Secretary  of  War,  with  a  memorandum  from  General  J.  W. 
Ripley,  ofthe  Ordnance  Department  at  Washington,  specifying  the  arms  to  be  purchased, 
viz,  100,000  rifle  muskets  with  bayonets,  10,000  cavalry  carbines,  10,000  revolvers,  and 
20,000  sabers.  The  financial  arrangements  for  these  purchases  were  to  be  made  by  the 
Secretary  to  the  Treasury  with  Messrs.  Baring,  flnancial  agents  for  the  Uaited  States 
in  London,  and  a  credit  of  $2,000,000  was  appropriated  for  the  purpose. 

In  the  summer  or  autumn  of  1861,  Mr.  J.  R.  Schuyler  and  Mr.  Tomes,  of  the  firm  of 
Schuyler,  Hartley  &  Graham,  of  New  York,  visited  Birmingham,  and,  after  commu- 
nicating with  tbe  principal  rifle,  bayonet,  and  sword  manufacturers  there,  gave  orders 
for  as  many  of  those  articles  as  their  respective  manufactories  were  capable  of  supply- 
ing, the  goods  to  be  paid  for  on  delivery  to  them  at  a  place  to  be  subsequently  named, 
or  on  shipment.  Messrs.  Schnyler  and  Tomes  made  no  concealment  of  the  fact  that 
these  arms  were  destined  for  the  American  Government,  and  they  intimated  their 
intention  of  continuing  unlimited  orders  for  a  period  of  two  years.  They  took  ware- 
houses in  Birmingham  for  the  receipt  of  arms  when  completed,  and  shipped  them 
through  the  agency  of  Messrs.  Baring  Brothers,  and  Messrs.  Brown,  Shipley  &,  Co.,  of 
Liverpool.  It  appears  from  the  returns  made  to  Congress  of  arms  purchased  by  the 
United  States  War  Department  up  to  December,  lti62,  that  8,C50  rifles  and  232  revolvers 
of  English  manufacture  had  at  that  time  been  supplied  by  Messrs.  Schuyler,  Hartley 
&  Graham  ;  but  Mr.  Schuyler  is  also  believed  to  have  acted  as  agent  for  the  purchase 
of  arms  for  the  State  of  New  York.  Messrs.  Schuyler  and  T6mes  were  soon  followed 
to  Birmingham,  by  Mr.  Lockwood,  of  New  York,  who  had  entered  into  a  contract 
for  the  supply  of  rifles,  bayonets,  and  swords  to  the  War  Department  at  Washington. 
He  also  gave  unlimited  orders  for  such  articles,  acting,  however,  to  some  extent,  in 
concert  with  Messrs.  Schuyler  and  Tomes^  and  shipping  the  goods  through  the  agency 
of  the  same  houses  at  Liverpool.  The  effect  of  these  orders  was  to  raise  the  prices  in 
the  Birmingham  gun  trade  to  the  extent  of  20  per  cent. ;  indeed,  the  price  of  rifles 
rose  from  52«.  to  75«.  each.  > 
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A  Mr.  LanmoTit  Dnpont  also  came  to  England,  famished  witb  a  credit 
of  £82,800  on  Messrs.  Baring,  and  purcbased  and  shipped  saltpeter  to 
the  amount  of  very  nearly  £80,000. 

Messrs.  Naylor,  Vickers  &  Co.,  of  New  York,  Liverpool,  and  London, 
bought  and  shipped  to  the  United  States  large  quantities  of  small-arms. 
They  were- supplied  from  Birmingham  alone  with  156,000  rifles  between 
June,  1862,  and  July,  1863.  They  acted  very  extensively  as  agents  of  the 
United  Stafes  Government,  and  submitted  to  that  Government  large  pro- 
posals from  the  Birmingham  Small-Arms  Company.  The  Assistant 
Secretary  of  War  at  Washington,  in  a  letter  addressed  to  them  on  the 
20th  October,  1862,  directly  sanctioned  an  arrangement  for  the  supply 
of  100,000  rifles,  and  the  acceptance  of  this  order  was  duly  notified  to 
the  Secretary  of  War  by  a  lett^  from  Birmingham,  dated  November  4, 

1862.  The  arms  were  sent  to  Liverpool  for  shipment.    In  December, 

1863,  fifty  68-pounder  guns  were  proved  at  the  royal  arsenal  at  Wool- 
wich, at  the  request  of  Messrs.  T.  and  C.  Hood,  and,  after  proof,  were 
taken  away  by  Messrs.  Naylor  &  Co.,  and  shipped  to  New  York.  Mr. 
Marcellus  Hartley,  of  the  firm  of  Schuylel*,  Hartley  &  Graham,  already 
mentioned,  was  also  a  large  purchaser  of  small-arms  in  London  during 
the  latter  half  of  the  year  1862.^ 

Warehouses  were  openly  taken  at  Birmingham  for  the  reception  of 
arras  when  completed,  after  which  they  were  shipped  through  the  agency 
of  Messrs.  Barings  and  of  Brown,  Shipley  &  Co.,  and  Wright  &  Co., 
of  Liverpool. 

Had  the  United  States  no  treasury  in  Great  Britain  f  No  less  a  one 
than  the  great  house  of  Baring  Brothers,  with  whom  large  credits  were 
opened.  The  house  appears  to  have  been  energetic  in  its  efforts  in  fur- 
thering the  United  States  armaments.  "You  will  please  express  my 
acknowledgments,''  writes  the  United  States  Secretary  of  War  to  Mr. 
Schuyler,  "to  Messrs.  Baring  Brothers  &  Co.,  for  their  prompt  and  pa- 
triotic action  in  facilitating  your  operations.  The  terms  offered  by 
Messrs.  Baring  Brothers  &  Co.,  namely,  1  per  cent,  commission  and  5 
per  cent,  interest  per  annum,  as  agreed  upon  by  them  with  the  Navy 
Department,  are  approved."  * 

Of  co'ui'se  the  "  prompt  and  patriotic  action"  of  Baring  Brothers  &  Co. 
was  in  perfect  conformity  with  neutral  duties.  But,  what  would  have 
been  said,  if  that  great  and  wealthy  house,  its  leading  member  having 
an  influential  voice  in  the  House  of  Commons,  h^d  undertaken  and  ex- 
hibited equally  "  prompt  and  patriotic  action  "  in  facilitating  confeder- 
ate operations  on  the  terms  of  1  per  cent,  commission  and  5  per  cent, 
interest?  or,  was  there  to  be  one  law  for  the  United  States  and  another 
for  the  confederates?  Her  Majesty's  government  did  not  think  so,  and 
Great  Britain  remained  an  arsenal  for  the  latter  as  well  as  for  the  former. 

Next  as  to.Great  Britain  having  been,  as  it  is  said,  "the  navy -yard 
of  the  insurgents." 

It  was,  of  course,  impossible  to  prevent  the  confederate  government, 
Bh.p.  obtained  from  rcduccd  to  dcspcratc  straits  by  the  blockade,  and  in  want  of 
are.iBr.uin.  ships  of  War,  from  resorting  to  the  ship-builders'  yards  of 
Great  Britain.  It  was  impossible  toj  prevent  the  ship-builders,  who 
looked  upon  the  furnishing  of  such  vessels  as  purely  commercial  trans- 
actions— the  Messrs.  Laird  who  built  the  A^labama  having  been  perfectly 
willing,  as  appears  from  their  correspondence  with  a  Mr.  Howard,  who 
professed  to  have  authority  to  enter  into  a  contractjwith  them,  to  build 

1  British  Counter  Case,  pp.  52-54 ;  British  Appendix,  vol.  vi,  pp.  153-160,  173, 188- 
193. 
»  Britteh  Appendix,  voL  vi,  p.  154.  ^.g.,.^^^  ^^  GoOgk 
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vessels  for  the  Federal  Government,  to  supply  ships  to  the  latter  as  well 
as  to  the  insurgents — and  who  appear  to  have  thought  that,  so  long  as 
the  ships  were  not  armed  in  British  waters,  such  transaction  would  not 
be  within  the  foreign-enlistment  act — from  entering  into  such  contracts. 
All  the  government  could  do  was  to  use  reasonable  care  to  see  that  the 
act  was  not  violated. 

Two  vessels  of  war,  and  two  only,  the  Florida  and  the  Alabama, 
equipped  in  British  waters,  found  their  way  into  the  hands  of  the  con- 
federates. Whether,  In  respect  of  them,  the  British  authorities  were 
wanting  in  due  diligence,  will  be  matter  for  future  consideration,  when 
these  vessels  come  specifically  under  review.  The  most  unjustifiable 
charge  that  the  government  were  willfully  wanting  in  the  discharge  of 
their  duty  from  motives  of  partiality  has,  I  hope,  been  already  disposed 
of.  Every  other  vessel  built  or  equipped  in  British  waters  for  the  war 
service  of  the  confederate  government  was  prevented  by  the  s.^p,  uken  br  the 
act  of  the  British  government  from  coming  into  their  hands.  Bmuhoowrnm^ut. 
Immediate  and  untiring  attention  was  paid  to  the  frequent  applications 
of  Mr.  Adams,  which  for  the  most  part  turned  out  to  have  proceeded 
on  erroneous  information.  It  may  have  been  that,  in  the  cases  of  the 
Florida  and  the  Alabama,  the  local  officers  may  have  been  somewhat 
too  much  disposed  to  leave  it  to  the  United  States  officers  to  make  out 
the  case  against  the  vessels.  But  such,  as  we  have  seen,  had  been  the 
traditional  view  of  the  matter,  not  only  in  England  but  in  the  Uniteii 
States.  These  officers  may  have  attached  too  much  importance  to  the 
fact  that  the  vessels,  though  equipped  for  receiving  arms,  were  not  actu- 
ally armed  before  leaving  the  port.  In  that  they  only  shared  the  oiMnion 
of  two  distinguished  judges  in  the  court  of  exchequer.  But  Vheu  the 
authorities  had  become  thoroughly  alive  to  what  was  going  on,  no  ves- 
sel of  war  to  which  the  notice  of  the  Government  was  called,  and  which 
proved  to  be  intended  for  war,  was  suflered  to  escape.  An  enumeration 
of  the  instances  on  which  inquiry  was  instituted  by  Her  Majesty's  gov- 
ernment, with  the  results,  will  set  this  part  of  the  case  in  its  true  light, 
and  show  the  flagrant  injustice  of  the  wholesale  accusations  which  have 
been  so  unwarrantably  made. 

The  first  case  in  which  a  representation  was  made  by  Mr.  Adams  as 
to  a  vessel  supposed  to  be  fitting  out  in  England  for  warlike  Th*Berm»diu 
purposes  against  the  United  States,  in  violation  of  the  for- 
eign enlistment  act,  was  that  of  the  Bermuda.  Mr.  Adams's  letter  was 
dated  the  J.5th  of  August,  1861.  The  principal  grounds  of  suspicion  al- 
leged against  the  vessel  were  that  she  was  "ostensibly  owned  by  the 
commercial  house  of  Eraser,  Trenholm  &  Co.,  of  Liverpool,  well  known 
to  consist  in  part  of  Americans,  in  sympathy  with  the  insurgents  in  the 
United  States;"  that  she  was  armed  with  guns,  and  had  been  for  some 
time  taking  in  crates,  cases,  and  barrels,  believed  to  contain  arms  and 
ammunition  of  all  kinds  ordinarily  used  in  carrying  on  war.  Mr.  Adams 
continues : 

This  cargo  is  Dominally  entered  as  destined  to  Havana,  in  the  island  of  Cnba,but  her 
armament  and  cargo  are  of  sach  a  natnre  as  to  render  it  morally  certain  that  the  mer- 
chants who  claim  to  be  the  owners  can  haye  no  intention  of  dispatching  her  on  any 
errand  of  mercy  or  of  peace. 

I  am  informed  that  this  vessel  wiU  sail  in  a  day  or  two  ;  I  therefore  feel  under  the 
highest  obligation  to  submit  the  information  I  have  obtained  as  the  ground  for  applica- 
tion for  a  prompt  and  effective  investigation  of  the  trnth  of  the  allegations  while 
there  is  time,  ^ot  doubting  the  earnest  disposition  uf  Her  Majesty's  government  faith- 
fully to  adhere  to  the  principles  of  neutrality  to  which  it  has  pledged  itself,  I  ask,  oa 
the  part  of  thfe  United  States,  for  no  more  than  a  simple  enforcement  of  the  law,  in 
case  It  shall  appear  that  evil-minded  persons  are  seeking  to  set  it  at  naught.* 


» British  Appendix,  vol.  ii,  p.  133. 
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Mr.  Adams,  it  would  seem,  entertained  none  of  those  notions  of  tlie 
duty  or  the  necessity  of  having  recourse  to  prerogative  force  in  order 
efficiently  to  observe  the  obligations  of  neutrality,  of  which  we  hear  so 
much  in  the  argument  of  the  United  States. 

Inquiry  was  at  once  made  by  the  government.  The  collector  of  cus- 
toms at  West  Hartlepool,  w  here  the  vessel  was,  reported  the  next  day 
as  follows : 

Finding,  from  a  coramnnication  which  I  had  seen  from  the  American  consul  at  Leeds 
to  his  hroker  here,  that  the  steamer  in  question  was  suspected  to  be  litting  out  at  this 
port  for  the  purpose  of  bein^used  as  a  jirivatecr  for  the  Confederate  States,  I  have  been 
Keeping  an  ej-o  on  her,  but  i  see  nothing  to  indicate  such  to  be  her  object,  either  as 
regards  her  external  equipments,  or  the  character  of  her  crew,  or  anything  in  her  case 
more  than  usual  to  give  grouud  for  remark,  nnless  it  be  the  circumstance  that  a  largo 
portion  of  her  cargo  consists  of  arms  aud  ammunition ;  and  it  is  possible  that,  although 
the  destination  of  the  vessel  ostensibly  is  Havana,  it  may  be  the  design  eventually  to 
run  some  if  not  the  whole  of  the  goods  on  board  into  the  States  referred  to.* 

The  rest  of  the  information  collected  pointed  to  a  similar  conclusion, 
and  Mr.  Adams  was  accordingly  informed,  on  the  advice  of  the  attorney- 
general,  that  the  vessel  did  not  come  within  the  terms  of  the  foreign- 
enlistment  act,  (to  which,  in  his  letter,  he  had  referred,)  aud  that  there 
was  no  ground  for  any  interference  witji  the  clearance  or  departure. 

The  Bermuda  turned  out,  in  fact,.tQ  be  a  blockade-runner.  She  sailed 
from  Liverpool  with  cargo  for  Savannah,  and  succeeded  in  entering  that 
port  and  returning  to  Liverpool.  On  her  second  voyage  she  was  cap- 
tured by  a  United  States  ship,  and  condemned  as  prize. 

The  next  cases  in  order  of  time  to  which  Mr.  Adams  called  the  atten- 
tion of  the  British  government  were  those  of  the  Oreto  or  Florida, 
and  of  the  Alabama,  originally  known  as  No.  290.  As  I  shall  have  to 
enter  in  detail  into  the  facts  connected  with  these  vessels  further  on, 
I  will  not  here  allude  to  them  more  particularly. 

On  the  16th  January,  1863,  Mr.  Adams  made  a  representation  to  Earl 
The  oeor  iana.  I^usscll  rcspcctiug  the  Georgiana,a  vessel  built  at  Glasgow, 
eorgmna.  ^^^^  ^^^^  fittlug  out  at  Llvcrpool,  which  he  stated  he  *'  had 
reason  to  believe  was  intended  to  pursue  a  similar  course  with  that  for- 
merly called  No.  290 — to  wit,  the  destruction  of  the  commerce  of  the 
United  States.''  Mr.  Adams  inclosed  a  letter  from  the  United  States 
consul  in  London,  "  giving,"  as  he  said,  the  "  particulars  based  upon 
credible  information  received  by  him,  the  authority  for  which  it  is  not 
in  his  power  to  disclose,"  and  he  thus  concludes  his  letter: 

I  therefore  solicit  the  interposition  of  Her  Majesty's  government,  at  least  so  far  as 
to  enable  me  to  procnre  further  evidence  to  estal^lish  the  proof  of  the  aUegations  here 
made  in  season  tor  the  prevention  of  this  nefarious  enterprise.* 

Lord  Bussell  informed  Mr.  Adams  on  the  following  day,  the  17th, 
that  he  had  communicated  copies  of  his  letter  and  its  inclosure  to  the 
board  of  treasury  and  to  the  secretary  of  state  for  the  home  depart- 
ment without  delay,  and  had  requested  that  orders  might  be  seht  by 
telegraph  to  the  proper  authorities  at  Liverpool,  enjoining  them  to  take 
such  steps  in  the  matter  as  might  legally  be  taken.    He  added : 

I  think  it  right,  however,  to  observe  that  Her  Majesty's  government  cannot  be  an- 
swerable for  any  difficulty  which  may  bo  experienced  in  carrying  out  those  orders,  in 
consequence  of  the  evidence  on  which  the  statement  of  the  United  States  consul  is 
made  l>eiDg  withheld  from  thoni.^ 

Inquiries  were  accordingly  made,  both  by  the  customs  officers  and  by 
the  detective  police  at  Liverpool,  but  it  wa«  found  that  the  vessel  was 
not  in  any  way  adapted  for  warlike  purposes,  and  that  from  the  nature 
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of  her  build,  lier  carpjo,  and  other  attendant  circumstances,  she  seemed 
to  be  intended  to  run  the  blockade ;  atid  such,  in  fact,  proved  to  be  the 
case. 

On  the  2l8t  of  March,  1863,  Lord  Russell  wrote  to  Mr.  Adams  "  with 
reference  to  a  report  that  vessels  of  war  were  being  built 
at  Glasgow  for  the  so-styled  Confederate  States;  that  it  ^ ""*■""'* °'"^°''' 
appeared  from  information  collected  by  the  commissioner  of  customs 
that  there  were  only  two  large  steamers  in  course  of  construction  at  the 
yard  of  Messrs.  Thompson  &  Co.;  that  one  of  them  had  the  appearance 
of  being  constructed  to  receive  armor-plates,  but  that  the  bottom  was 
not  more  than  half  plated,  and  that  the  planking  of  her  top-sides  had 
only  just  commenced.'-  The  other.  Lord  Russell  wrote,  was  a  screw- 
steamer  intended  to  be  employed  in  the  Mediterranean  trade,  but 
neither  of  these  vessels  could  be  completed  for  several  months.^ 

In  forwarding  this  letter  to  Mr.  Seward,  Mr.  Adams  stated  : 

It  is  proper  to  mention  that  the  investigation  appears  to  have  been  initiated  by  his 
lordship  upon  information  not  furnished  from  this  legation,  and  that  Lord  Russell't) 
communication  to  me  was  perfectly  spontaneous.* 

Mr.  Adams's  letter  of  acknowledgment  to  Earl  Russell  is  as  follows: 

Mv  Loud:  I  had  the  honor  to  receive  your  lordship's  note  of  the  21st  instant,  ap- 
prising me  of  the  preparations  making  in  the  yard  of  Messrs.  Thompson  &  Co.  of  a 
vessel  evidently  constructed  for  hostile  purposes. 

Information  of  the  «iame  nature  received  fi'om  other  sources  has  led  me  to  a  belief 
that  this  is  one  of  a  number  intended  to  carry  on  the  piratical  species  of  warfare  prac- 
ticed by  the  insurgents  against  the  commerce  of  the  United  States,  in  accordance  with 
the  plans  laid  down  in  the  intercepted  correspondence  which  I  had  the  honor  some 
time  since  to  lay  before  you.  It  is  a  source  of  much  gratification  to  me  to  learn  that 
this  proceeding  is  exciting  the  attention  of  Her  Majesty's  government.^ 

The  intercepted  correspondence  alluded  to  by  Mr.  Adams  had  been 
forwarded  by  him  to  Earl  Russell  on  the  9th  of  February,  1863.*  It 
related  to  arrangements  for  the  issue  of  a  loan  in  England,  on  account 
of  the  confederate  government,  for  the  export  of  munitions  of  war  to 
the  Confederate  States,  and  also  to  a  supposed  contract  made  by  the 
confederate  navy  department  with  a  Mr.  Sanders,  for  the  construction 
in  England  of  six  iron-clad  steamers,  combining  the  capacities  of  freight- 
ing and  fighting  ships,  ina  manner  which  conld  enable  them  to  force 
the  blockade.  A  correspondence  ensued  in  which  Lord  Hussell  denied 
that  the  papers  proved  any  overt  acts  against  the  law  which  warranted 
a  criminal  prosecution  of  the  parties  concerned.  He  added,  however, 
in  a  note  of  the  2d  of  April,  1863,  that — 

In  view  of  the  statements  contained  in  the  intercepted  correspondence,  Her  Majesty*8 
government  have  renewed  the  instructions  already  given  to  the  custom-house  authori- 
ties of  the  several  British  ports  where  ships  of  war  may  be  constructed,  and  by  the 
secretary  of  state  for  the  home  department  to  various  authorities  with  whom  he  is  in 
communication,  to  endeavor  to  discover  and  obtain  legal  evidence  of  any  violation  of 
the  foreign-enlistment  act  with  a  view  to  the  strict  enforcement  of  that  statute  when- 
ever it  can  be  readily  shown  to  be  infringed,  and  Her  Majesty's  government  would  be 
obliged  to  yon  to  commnnicate  to  them,  or  to  the  local  authorities  at  the  several  ports, 
any  evidence  of  illegal  acts  which  may  from  time  to  time  become  known  to  you.'^ 

On  the  26th  of  March,  1863,  Mr.  Adams  wrote  to  Earl  Russell,  for- 
warding an  extract  of  a  letter  from  Mr.  Dudley,  the  United    jh*  ph«ntom  and 
States  consul  at  Liverpool,  on  the  subject  of  two  vessels,  ^o"^''*"'" 
the  Phantom  and  the  Southerner,  i^hich  the  consul  believed  to  be  in- 
tended for  confederate  cruisers.*'    The  principal  reason  for  Mr.  Dud- 
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ley's  suspicions  seems  to  have  been  the  connection  of  the  firms  of  Era- 
ser, Trenholm  «&  Co.,  and  Fawcett,  Preston  &  Co.,  with  these  vessels. 
He  says  at  the  end  of  the  letter:  ^'  1  suppose  it  will  be  impossible  for 
me  to  obtain  legal  evidence  against  these  two  vessels,  and  nothing  short 
of  this  will  satisfy  this  government.''  Even  of  the  information  fur- 
nished by  Mr.  Dudley,  part — namely,  that  the  last-named  of  these  two 
vessels,  the  Southerner,  had  arrived  at  Liverpool — was  erroneous,  and 
was  corrected  by  Mr.  Adams  in  his  note,  according  to  later  advices- 
received  from  Liverpool. 

Mr.  Adams  was  informed  on  the  following  day  that  immediate  inquiry 
would  be  made  on  the  subject,  and  inquiries  were  accordingly  at  once 
made,  as  in  the  case  of  the  Georgiana,  both  through  the  customs  au- 
thorities at  Liverpool  and  by  means  of  detective  police  officers,  as  to 
these  two  vessels.  They  failed  to  produce  any  evidence  against  them, 
and  indeed  one  of  them  turned  out  to  be  a  blockade-runner,  and  the 
other  was  afterwards  engaged  in  trade  in  the  Mediterranean.  In  ac- 
knowledgment of  the  steps  which  had  been  taken,  Mr.  Adams  wrote  as 
follows  to  Earl  Russell  on  the  6th  of  April,  1863 : 

It  is  a  source  of  ^eat  satisfaction  to  me  to  recojj^nize  the  readiness  which  Her  Maj- 
esty's government  has  thns  manifested  to  make  the  investigations  desired,  as  well  as 
to  receive  the  assurances  of  its  determination  to  maintain  a  close  observation  of  Aiture 
movements  of  an  unusual  character  that  justify  suspicions  of  any  evil  intent.^ 

On  the  28th  March,  1863,  Mr.  Dudley,  the  United  States  consul  at 
The  Alexandra.  Li  vcrpool,  wrotc  to  thc  collcctor  of  customs  at  that  port,  for- 
warding six  depositions  relative  to  a  vessel  called  the  Alexandra,  and 
applying  for  her  seizure.  Copies  of  these  depositions  were  also  for- 
warded to  Earl  Bussell,  by  Mr.  Adams,  on  the  3l8t  of  March;  and  after 
further  inquiry  by  the  authorities,  the  ship  was  seized  on  the  5th  of 
April.  Mr.  Adams,  being  informed  of  this  step,  wrote  on  the  6th  of 
April  to  Earl  Bussell  to  express  his  "  lively  satisfaction."^ 

The  history  of  this  vessel  is  well  known.  The  proceedings  which 
were  instituted  by  the  government  in  the  proper  court,  failed,  under  the 
direction  of  the  lord  chief  baron  to  the  jury  that,  to  establish  the  in- 
tention that  the  vessel  had  been  equipped  for  the  purpose  of  war,  it  was 
necessary  that  she  should  have  been  armed,  as  well  as  fitted  for  the 
reception  of  guns.  The  jury  having  given  a  verdict  against  the  Crown, 
the  application  to  the  court  of  exchequer  for  a  new  trial,  on  the  ground 
of  misdirection  of  the  judge  in  so  directing  the  jury,  failed  by  reason 
of  the  judges  of  that  court  being  equally  divided  in  opinion.  Writing 
to  Mr.  Adams  after  the  verdict  had  been  given,  Mr.  Seward  says : 

You  are  authorized  and  expected  to  assure  Earl  Russell  that  thi»  Governmeut  is  en- 
tirely satisfied  that  Her  Majesty's  government  have  conducted  the  proceedings  in  that 
case  with  perfect  good  faith  and  honor,  and  that  they  are  well  disposed  to  prevent  the 
fitting  out  of  armed  vessels  in  British  ports  to  depredate  upon  American  oonimerce 
and  to  make  war  against  the  United  States. 

This  Government  is  satisfied  that  the  law-officers  of  the  Crown  have  performed  their 
duties  in  regard  to  the  case  of  the  Alexandra  with  a  sincere  conviction  of  the  ade- 
quacy of  the  law  of  Great  Britain,  and  a  sincere  desire  to  give  it  efiect.-'* 

An  appeal  was  made  to  the  court  of  exchequer  chamber,  but  it 
turned  out  that,  owing  to  an  omission  in  the  act  constituting  the  latter, 
no  provision  had  been  made  for  such  a  case. 

After  a  detention  of  a  year,  pending  the  trial  and  appeal,  the  Alex- 
andra was  liberated. 
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She  went  first  to  Bermuda,  then  to  Halifax,  and  from  thence  to  Nas- 
sau, where,  after  repeated  investigations,  she  was  again  seized,  in  De- 
cember, 1864,'^on  a  fresh  charge  of  an  intention  to  employ  her  as  a  ship 
of  war  in  the  confederate  service,  and  though  the  proceedings  in  the 
vice-admiralty  court  there  ended  in  an  acquittal,  the  decision  did  not 
take  place  till  the  end  of  May,  1865,  when  the  civil  war  was  at  an  end. 
The  costs  and  damages  incurred  by  the  government  on  account  of  the 
two  seizures  amounted  to  over  £4,000. 

On  the  6th  of  April,  1863,  a  dispatch  was  received  from  the  British 
consul  at  New  York*  in  which  allusion  was  made  to  a  report  The  south  c.roui». 
which  had  appeared  in  the  newspapers  of  that  city,  that  the  Georgiana, 
which,  as  I  have  already  said,  wsfi  no  more  than  a  blockade-runner,  and 
which  is  so  denominated  in  the  United  States  Documents,^  was  intended 
to  be  armed  as  a  confederate  cruiser,  and  that  a  similar  vessel,  called 
the  South  Carolina,  was  building  in  the  Clyde.  The  matter  was  referred 
to  the  commissioners  of  customs,  and  the  latter  reported,  on  the  13th 
of  April,  as  follows : 

On  the  receipt  of  the  said  letter,  we  referred  the  same  to  oar  coUector  at  Glasgow 
for  his  inquiry  respecting  the  South  Carolina ;  and  it  appears  from  the  report  of  the 
measuring  surveyor  of  shipping  at  that  port,  which  has  been  forwarded  to  us  by  the 
collector,  that  there  are  about  torty  ships  building  at  the  present  time  in  the  port,  and 
it  may  be  intended  to  give  one  of  them  that  name ;  that  the  only  ship  apparently  de- 
signed for  a  ship  of  war  is  the  one  building  in  the  yard  of  Messrs.  Thomson,  referred 
to  in  our  report  to  your  lordships  of  the  11th  ultimo,  and  that  she  is  still  in  a  very  un- 
finished state.  The  measuring  surveyor  adds  that  he  is  giving  his  closest  attention  to 
this  vessel,  and  will  take  care  to  keep  the  collector  fully  luformed  of  her  progress  from 
time  to  time.  ^ 

A  report  having  appeared  in  the  "Daily  News,''  on  the  17th  of 
March,  1863,  that  the  Gibraltar,  which,  after  acting  as  a  jn,.  oibmiur  or 
confederate  ship  of  war  under  the  name  of  the  Sumter,  had  *'"°'" 
been  sold  to  private  owners,  and  had  arrived  at  Liverpool  in  the  previ- 
ous month,  was  fitting  out  at  Birkenhead  as  a  vessel  of  war,  Lord  lius- 
sell  at  once  requested  that  inquiries  might  be  made  on  the  subject,  and 
communicated  the  result  to  Mr.  Adams.  I  shall  have  subsequently  to 
go  fully  into  the  case  of  this  vessel  also,  which  was  an  object  of  con- 
stant vigilance  during  her  stay  at  Liverpool,  and  which  was  not  per- 
mitted to  leave  until  the  authorities  were  satisfied  that  there  was  no 
intention  of  again  equipping  her  as  a  confederate  cruiser. 

On  the  7th  ot  July,  1863,  Mr.  Dudley  forwarded  to  the  collector  of 
customs  at  Liverpool  several  depositions  relative  to  two  iron-  g  ,ro«^ud.  .t  BJr- 
clad  steamships  building  in  Messrs.  Lairds'  yard  at  Birken-  k"^****- 
head,  which  were  alleged  to  be  intended  for  the  service  of  the  Confed- 
erate States,  one  only  of  which  had  at  the  time  been  launched,  the  other 
being  still  in  process  of  construction.  Eepresentations  were  also  made 
on  the  subject  by  Mr.  Adams,  and  a  lengthened  correspondence  ensued. 
A  strict  watch  was  from  the  first  kept  upon  the  vessels,  and  inquiries 
made  as  to  their  character  and  destination.  It  was  at  first  re- 
ported that  they  were  built  for  the  government  of  France.  Subsequently 
they  were  claimed  by  a  M.  Bravay,  of  Paris,  who  produced  a  legal  in- 
strument, from  which  it  appeared  that  the  vessels  had,  in  fact,  been  built 
to  the  order  of  Captain  Bullock,  (the  confederate  agent  who  had  been 
instrumental  in  obtaining  the  Florida  and  Alabama  for  the  confederate 
government,)  but  that  Bullock  had  transferred  his  interest  in  them  to 
Bravay.*   M.  Bravay  stated  that  he  had  purchased  them  for  the  Viceroy 
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of  E<]^ypt ;  but  the  Vicero}',  on  inquiry,  disclaimed  any  intention  of  ac- 
quiring tlieni. 

On  the  9th  of  September,  1863,  a  letter  was  addressed  to  the  build- 
ers, Messrs.  Laird,  inforniinfr  them  that  the  government  could  not  per- 
mit the  vessels  to  leave  the  Mersey  until  satisfactory  evidence  could  be 
given  of  their  destination,  or  until  the  inquiries  then  being  prosecuted 
on  the  subject  should  be  brought  to  a  conclusion ;  and,  on  the  0th  of 
October  following,  both  vessels  were  seized  and  given  over  into  the  care 
of  the  captain  of  Her  Majesty's  ship  Majestic,  thei^  stationed  at  Liver- 
pool. A  commission  was  sent  to  Egypt  for  the  purpose  of  procuring 
evidence  with  a  view  to  their  condemnation,  but  the  result  appearing 
doubtful,  it  was  decided  by  the  government  to  purchase  them,  though 
it  was  not  in  want  of  them,  rather  than  run  the  risk  of  their  passing 
directly  or  indirectly  into  the  hands  of  a  belligerent.  They  were  accord- 
ingly purchased  in  May,  1804,  for  the  sum  of  £220,000.^ 

Mention  has  already  been   made  of  the  inquiries  instituted  by  the 
ThccantunorPam  l?overnment  as  to  vessels  supposed  to  be  building  for  the 
^'^  Confederate  States  at  Glasgow.    On  the  17th  of  October, 

1863,  Mr.  Adams  wrote  to  Earl  Russell,  stating  that,  in  addition  to  a 
formidable  steam-ram  in  process  of  construction  at  that  port,  there  was 
also  another  steamer  ready  to  be  launched,  called  the  Canton,  having 
all  the  characteristics  of  a  war-vessel,  which  was  about  to  be  fitted  out 
and  dispatched  with  the  same  intent  from  the  same  place.  Mr.  Adams 
inclosed  some  extracts  from  a  letter  from  the  United  States  consul  at 
Glasgow,  who,  he  said,  entertained  no  doubt  as  to  the  destination  of  the 
vessel,  although,  from  the  secrecy  used  in  the  process  of  construction 
and  preparation,  he  had  been  slow  in  gaining  evidence  on  which  to  base 
arepresentation.2 

Directions  were  at  once  given  to  the  proper  authorities  to  make  in- 
quiries and  to  take  any  measures  which  might  legally  be  possible.  The 
investigations  remained  for  some  time  without  any  definite  result.  The 
vessel  was  carefully  examined.  It  appeared  that  though  in  course  of 
being  fitted  as  a  passenger-ship,  she  possessed  some  peculiarities  of 
construction  which  rendered  her  capable  of  being  converted  into  a  ves- 
sel serviceable  for  warlike  use.  The  builders,  however,  and  the  firm 
through  whom  she  had  been  contracted  for,  disclaimed  any  knowledge 
of  such  an  intention,  and  declared  their  belief  that  she  was  intended 
for  the  merchant  service.  The  evidence  as  to  her  being  intended  for 
the  confederate  service,  which  was  supplied  by  the  United  States  con- 
sul, did  not  go  beyond  vague  rumor  and  hearsay. 

The  vessel  was 'launched  on  the  29th  of  October,  1863.  On  the  16th 
of  November  the  collector  of  customs  at  Glasgow  reported  that,  as  she 
was  being  rapidly  got  ready  for  sea,  he  had  arranged  with  the  captain 
of  Her  ]\rajesty's  ship  Ilogue,  then  stationed  in  the  Clyde,  to  prevent 
the  possibility  of  a  departure  pending  the  decision  of  the  authorities  f 
and  a  week  later  a  gun-boat  was  moored  alongside  of  her  to  prevent  any 
chance  of  her  leaving  surreptitiously.* 

By  the  end  of  November,  the  inquiries  of  the  Government  led  to  the 
production  of  evidence  showing  who  were  the  real  owners  of  the 
vessel,  and  that  they  had  contracted  to  sell  her  to  one  Sinclair,  calling 
himself  a  citizen  of  the  Confederate  States.  A  letter  from  Sinclau:  was 
produced,  dated  in  the  previous  September,  in  which  he  said  that  "  the 
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cleteriuinatiou  of  the  govern  iiieut  to  prevent  the  sailing  of  any  vesse 
that  might  be  suspected  of  being  the  property  of  a  citizen  of  the  Con- 
federate States  was  made  so  manifest,  that  be  had  concluded  it  would 
be  better  for  him  to  endeavor  to  close  the  contract  and  go  where  he 
could  have  more  liberal  action  f^  and  it  appeared  from  the  further  cor- 
respondence that  he  had  agreed  to  do  this,  even  on  condition  of  forfeit- 
ing the  cotton-certilicates  which  he  had  already  deposited  as  security. 

The  Pampero  was  seized  on  the  10th  of  December,  and  legal  proceed- 
ings were  instituted,  a  verdict  was  entered  against  her  by  default,  and 
she  remained  under  seizure  until  some  months  after  the  termination  of 
the  civil  war. 

As  regards  the  other  vessel  building  in  Messrs.  Thompson';s  yard  at 
Glasgow,  on  which  the  authorities,  as  has  been  mentioned,    imn^ind  n»m  m 
were  keeping  watch,  Mr.  Adams,  writing  respecting  the  ^■'"*"* 
seizure  of  the  Pampero,  reports  as  follows,  (January  28,  1864:) 

One  good  effect  of  these  various  proceedings  has  been  to  remove  all  further  anxiety 
respecting  the  destination  of  the  furniidablc  iron-clad  ram  in  process  of  construction  at 
the  same  place.  That  b\ie  was  ordered  in  the  first  instance  by  the  rebels,  I  have  no 
manner  of  doubt ;  she  has  now  been  purchased  by  the  Danish  governmant,  as  I  learn 
from  the  Minister,  M.  do  IMlle.-' 

In  September,  1803,  an  old  gun-boat  named  the  Victor,  being  con- 
sidered as  rotten  and  unserviceable,  was  sold  by  the  British  ^^ 
government  to  a  private  firm.  The  firm  having  afterward  ^•^  ^^'"*'^"'""*^^ 
applied  for  the  masts  and  sails  of  the  vessel,  the  question. of  granting 
the  application  was  referred  to  Earl  liussell,  who  advised,  as  a  measure 
of  precaution,  that  the  masts  and  sails  should  for  the  present  be  re- 
served.^ On  the  24th  November,  18G3,  she  suddenly  left  Sheerness,  where 
she  wa«  being  prepared  for  sea,  at  midnight,  and  crossed  over  to  Calais.* 
She  was  still  in  a  condition  quite  unfit  to  go  to  sea,  her  rigging  being 
incomplete  and  her  crew  deficient.  At  Calais  her  commander  declared 
her  to  be  a  confederate  vessel  of  war,  though  she  was  neither  equipped, 
manned,  nor  armed.  She  was  allowed  to  remain,  and  to  make  such 
repairs  as  were  necessary  to  render  her  8ea\>'orthy,  but  the  precautions 
taken  by  the  authorities  to  prevent  her  being  made  more  serviceable  for 
warlike  purposes  rendered  het  practically  useless  for  the  confederate 
service.  It  having  been  discovered  that  large  additions  had  been  made 
to  ber  crew,  the  French  government  refused  to  permit  her  departure, 
and  she  was  eventually  abandoned  by  her  officers.* 

"  Contrast,  again,"  says  the  Case  of  the  United  States  triumphantly, 
'*  the  course  of  the  French  government  with  that  of  the  British  govern- 
ment in  like  cases.  What  vessel  bearing  a  commission  was  ever  dis- 
turbed by  a  British  gunboat,  no  matter  how  flagrant  might  have  been 
her  violations  of  British  sovereignty  !"  Had  those  w^ho  ask  this  ques- 
tion forgotten  the  case  of  a  certain  vessel  called  the  Canton,  or  Pam- 
pero, which  was  served  exactly  in  the  same  manner,  having  first  had  a 
gun-boat  placed  alongside  of  her  and  having  been  afterward  seized  ! 

No  information  had  been  received  by  the  government  tending  to 
throw  any  suspicion  on  the  Victor  before  her  departure.  Evidence 
having  subsequently  been  furnished  by  Mr.  Adams  to  Lord  Russell 
tending  to  implicate  various  persons  in  the  fitting-out  of  this  vessel  and 
the  obtaining  a  crew  .for  her,  prosecutions  were  instituted  against  such 
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of  them  as  seeQied  to  have  rendered  themselves  liable  to  punishment^ 
and  several  of  them  were  convicted  or  pleaded  guilty.  Among  others, 
proceedings  were  taken  against  Mr.  Rumble,  an  officer  in  the  govern- 
ment dock-yard  at  Sheerness,and,  though  he  was  acquitted,  the  govern- 
ment marked  their  displeasure  at  his  conduct  by  dismissing  him  from 
his  appointment  and  placing  him  upon  half-pay,  as  an  officer  in  whom 
they  could  no  longer  put  any  confidence.^ 

In  consequence  of  the  events  connected  with  the  Rappahannock,  the 
British  government  at  once  gave  orders  that  no  more  ships  should  be 
sold  out  of  the  navy  during  the  continuance  of  the  war. 
^  An  advantageous  offer  having  been  made  to  the  admiralty,  in  Decem- 
ber, 18G3,  for  two  vessels  (the  lieynard  and  Alacrity)  which  it  was 
thought  desirable  to  dispose  of,  the  matter  was  referred  to  Earl  Rus- 
sell, who  gave  as  his  opinion  that  '*  it  would  be  much  better  at  the 
present  time  not  to  sell  any  vessels  to  private  firms,  as  it  is  impossible  to 
obtain  any  sufficient  assurance  in  regard  to  what  may  be  done  with 
vessels  when  sold  out  of  the  navy."- 

It  was  also  thought  right  to  keep  careful  watch  on  another  vessel,  the 
Amphion, 'Which  had  already  been  sold  to  a  i)rivate  firnr, 
Thr  Ainphion.  ^^^  ^^^  policc  authorities  were  directed  to  make  inquiries 

on  the  subject  in  January,  1864.^  The  vessel  was  at  that  time  lying 
dismantled  and  dismasted.  lu  March  following  Mr.  Adams  wrote  to 
call  Lord  Russell's  attention  to  the  subject,  and  a  constant  watch  was 
kept  on  her  by  the  police.  She  seems  to  have  been  in  a  state  quit>e  un- 
fitted for  war  purposes,  and  her  destination  was  stated  to  be  Copenha- 
gen. She  was  eventually  stranded  on  the  British  coast  a  few  months 
later,  and  broken  up.* 

On  the  1st  April,  18G4,  the  suspicions  of  the  customs  collector  at 
Glasgow  having  been  excited  by  certain  peculiarities  of  con- 
struction in  a  vessel  recently  built  at  Renfrew,  and  named 
the  Hawk,  he  referred  the  matter  to  the  authorities  in  London.  Pend- 
ing their  decision  he  reftised  the  application  made  for  a  pass  to  enable 
her  to  leave  for  the  latter  port.^  On  the  lOth  of  the  same  month  Mr. 
Adams  addressed  a  representation  to  Lord  Russell  on  the  same  subject 
The  Hawk  shortly  afterward  left  for  London,  as  was  at  first  believed, 
without  a  clearance,  and  the  owner  was  called  upon  for  explanations. 
The  vessel  was  also  subjected  to  strict  examination  by  the  police  and 
customs  authorities.  The  explanations  of  the  owner  proving  satisfac- 
tory, and  no  evidence  appearing  to  justify  further  measures,  she  was 
allowed  to  depart — went  to  the  West  Indies,  and  returned,  and  was 
never  employed  for  any  warlike  purpose. 

Four  other  vessels  formed  the  subject  of  representations  by  Mr. 
The  Aj«,  the  Her  Adams  at  the  commencement  of  the  year  I860 — the  Ajax, 
JhiTou?.!  A^n'iw  the  Hercules,  the  Virginia,  and  the  Louisa  Ann  Fanny.     As 
"*  to  the  first  of  these  vessels,  investigations  had  already  been 

made  by  the  customs  authorities  at  Dublin,  while  she  was  lying  in 
Kingston  Harbor.  In  each  case  inquiries  were  made  not  only  by  the 
home  authorities,  but  by  the  governors  of  Bermuda  and  Nassau.  None 
of  the  vessels  in  question  were  ever  used  for  other  than  commercial 
purposes. 

I  have  only  further  to  mention  the  case  of  the  flotilla  of  gun-boats 
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procured  for  the  Chinese  government  by  Mr.   Lay,  which  it  was  in- 
tended should  be  manned  and  officered  by  15ritish  sailors 
under  the  command  of  Captain  Sherard  Osborn.  Amiooune^ aeeu 

On  the  28th  of  February,  1863,  a  letter  was  addressed  to  Mr.  Lay,  by 
Earl  Russell's  directions,  requesting  him  to  give  the  particulars  of  the 
vessels  obtained  by  him  for  that  purpose,  and  the  information  given  by 
Mr.  Lay  was  communicated  to  Mr.  Adams,  to  whom  it  was  likely  to  be 
of  service  in  distinguishing  the  vessels  really  destined  for  the  service 
of  the  Emperor  of  China  from  those  reported  to  be  so,  as  a  pretext  for 
other  purposes  connected  with  the  confederate^  service. 

On  the  arrival  of  the  fleet  in  China,  a  diflference  arose  with  the  Chi- 
nese government  as  to  the  terms  on  which  the  command  of  the  fleet 
should  be  held,  and  Captain  Osborn  eventually  declined  the  appoint- 
ment. 

Under  these  circumstances  the  British  minister  at  Peking  w^s  of 
opinion — an  opinion  which  was  shared  by  his  American  colleagues — 
that  if  the  fleet  was  allowed  to  remain  in  the  hands  of  the  Chinese  gov- 
ernment, there  was  great  danger  of  the  vessels  being  bought  for  em- 
ployment as  confederate  cruisers.  It  w^s  therefore  arranged  that  Cap- 
tain Osborne  should  take  back  part  of  the  fleet  to  Bombay  and  part  to 
England,  and  there  dispose  of  them  for  the  Chinese  government;  and 
the  vessels  were  brought  back  accordingly. 

On  hearing  of  this  arrangement  the  British  government  gave  orders 
that  every  precaution  should  be  taken  to  prevent  their  passing  into. the 
hands  of  any  belligerent  power.  The  sale  of  one  of  the  vessels  at 
Bombay  was  stopped ;  but  as  she  was  merely  an  unarmed  dispatch- 
boat,  the  prohibition  was  subsequently  removed.  The  other  ships  were 
held  in  the  custody  of  the  government,  and  the  law-odicers  having  ad- 
vised that  the  sale  within  the  British  dominions  of  armed  ships  of  war, 
already  equipped  for  a  different  purpose,  was  not  contrary  to  the  for- 
eign-enlistment act,  the  government  determined  upon  taking  upon 
themselves  the  responsibility  of  detaining  them  unsold.  A  committee 
was  accordingly  appointed  to  assess  the  values  of  the  vessels,  and  the 
Chinese  government  were  assured  that  they  should  not  ultimately  lose 
by  any  delay  in  the  sale.  Several  overtures  for  the  purchase  of  one  or 
other  of  the  ships  fell  through  in  consequence  of  the  stringent  nature 
of  the  guarantees  required  against  their  employment  by  belligerents, 
or  from  other  causes ;  and  they  were  in  consequence  not  disposed  of 
till  after  the  close  of  the  war.  The  delay  and  consequent  deterioration 
of  the  vessels  caused  a  loss  of  over  £100,000,  which  was  made  good  by 
the  British  government  to  that  of  China. 

It  thus  appears  that,  during  the  whole  course  of  the  civil  war,  two 
ships  only  were  built  in  Great  Britain  for,  and  actually  oeiM^rai  wuit. 
employed  in,  the  service  of  the  confederates.  Four  others  *^'°^"  "'""^ 
were  intended  to  be  built  and  equipped,  but  were  arrested  while 
in  the  course  of  construction.  Four  merchant- vessels,  though  not* 
adapted  for  warlike  purposes,  were  converted  into  vessels  of  war  by 
having  guns  put  on  board,  but  out  of  the  jurisdiction  of  the  British 
government — two  of  them  in  confederate  ports — and  this  by  reason  of 
the  impossibility  of  getting  ships  of  war  built,  owing  to  the  active  vigil- 
ance of  the  authorities.  And  it  is  upon  this  foundation  that  Great 
Britain  is  represented  as  having  been  "the  navy -yard  of  the  insurgent 
States,"  and  that  men  who  must  be  supposed  to  have  a  conscientious  ' 
appreciation  of  what  is  just  and  right,  accuse  Earl  Russell  and  Her 
Majesty's  government  of  "a  consistent  course  of  partiality  toward  the 
insurgents,"  and  of  "a  want  of  diligence  bordering  upon  willful  ne^li-^ 
gence."  -y- --.      -     ^-- 
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In  the  United  States  ar^ment.the  proceedings  of  other  govern- 
prooecd.ns-.of  tnenta  are  compared  with  those  of  Great  Britain,  to  the 
>,h«r60Tenm.eni^    disparagcoient  of  the  latter.    Thus,  of  Brazil,  it  is  said : 

Wo  beg  leave  to  refer  this  high  tribunal  to  the  administrative  regalations  of  the 
Brazilian  Empire  for  the  enforcement  of  neutrality  in  all  the  ports  of 
Rrnni.  the  empire,  in  tbe  amplest  manner,  by  ellieient  action  ou  the  part  of  the 

imperial  ministers,  and  of  the  provincial  presidents. 
In  the  American  case,  and  the  doonments  to  which  it  refers,  there  is  sufficient  indi- 
cation of  the  loyalty  and  efficiency  with  which  the  Brazilian  government  maintained 
its  sovereignty  against  the  aggressive  efforts  of  the  confederates. 

After  the  correspondence  which  I  have  already  inserted,  I  may  very 
well  say  that  not  even  with  Her  Majesty's  government  or  officers  did 
the  correspondence  of  the  United  States  Government  assume  so  angry 
a  tone  as  that  which  pervades  the  letters  between  the  American  minis- 
ter and  the  Brazilian  government.* 

Portugal  is  referred  to  in  the  American  argument  in  these  terms : 

As  to  Portugal,  we  refer  to  the  correspondence  annexed  to  the  American  Counter 

Case,  to  show  that  she  also  never  pretended  that  her  neutral  duty  was  con- 

rortnsai.  fined  to  the  execution  of  the  provisions  of  her  penal  code.    She  also  imt 

forth  the  executive  power  of  the  Crown  to  prevent,  repress,  or  repel  ag- 

fressive  acts  of  the  confederates  in  violation  of  her  hospitality,  or  in  derogation  of 
or  sovereignty.  Nay  more,  the  government  of  Portugal,  finding  its  own  naval  force 
inadequate  to  prevent  the  confederates  from  abusing  the  right  of  asylum  in  the  West- 
ern Islands,  expressly  authorized  the  American  Government  to  send  a  naval  force 
there  for  the  pur^Kwe  of  defending  the  sovereignty  and  executing  the  law  of  Portugal.* 

On  turning  to  the  documents  referred  to,  I  find  that  Portugal  did 
what,  as  a  neutral  power,  it  was  bound  to  do,  namely,  interfere  to  pre- 
vent the  Azores  from  being  made  a  depot  of  munitions  of  war  or  coal 
for  the  confederate  cruisers. 

With  reference  to  the  authority  given  to  the  United  States  Govern- 
ment to  send  a  naval  force  to  the  Azores,  all  that  appears  is,  that  when 
Mr.  narvey,  the  United  States  minister,  informed  the  Viscount  Sa  da 
Bandeira,  the  minister  for  war,  then  acting  as  minister  for  foreign  affairs, 
what  was  going  on  at  the  Azores,  the  minister  said,  ''  that  the  islands 
in  question  had  been  used  and  abused  by  corsairs  and  pirates  during 
centuries;  that  they  were  exposed  and  unprotected,  and  therefore 
might  be  so  employed  again,  and  that  the  best  plan  would  be  to  send  a 
sufficient  force  there  to  protect  American  ships  against  threatened  dep- 
redations, and  to  punish  criminal  offenders."  In  other  words,  the  Amer- 
icans were  to  take  care  of  themselves.  This  is  dignified  by  the  name  of 
*'  defending  the  sovereignty  and  executing  the  law  of  Portugal."  I  may 
add  that  when  the  confederate  steamship  Stonewall  was  at  Lisbon 
she  was  allowed  to  supply  herself  .with  coal,  notwithstanding  the  re- 
monstrances of  the  American  consul.  In  conformity  with  the  general 
rule  she  was  required  to  leave  in  twenty-four  hours. 

The  American  argument  informs  us  that — 

When  a1;tempt8  were  made  by  the  confederates  to  construct  and  equip  cruisers 
^.  ^^  in  the  ports  of  France,  on  complaint  being  made  by  the  minister  of 

""^'  the  United  States,  the  construction  of  these  vessels  was  arrested ;  and 

when  a  builder  professed  that  vessels  under  construction,  with  suspicion  of  being  ui- 
tended  for  the  confederates,  were  in  fact  intended  for  a  neutral  government,  the  French 
ministers  required  proof  of  such  professed  honest  intention,  and  carefully  watched  these 
vessels  to  make  sure  that  they  should  not  go  into  the  service  of  the  confederates.  On 
this  point  we  quote  the  language  of  the  minister  of  marine,  as  foUows : 

"  The  vesssels  of  war  to  which  yon  have  called  our  attention  shall  not  leave  the 
ports  of  France  until  it  shall  have  been  positively  demonstrated  that  their  destination 
does  not  affect  the  principles  of  neutrality,  which  the  French  government  wishes  to 
rigidly  observe  toward  both  belligerents."^ 

^  United  States  Argument,  p.  66. 
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The  documents  annexed  to  the  Counter  Case  of  the  United  States  do 
not  contain  more  than  a  small  selection  of  the  correspondence  relating  to 
this  subject,  which  is  given  in  greater  detail  in  the  m^raoire  and  docu- 
ments submitted  by  the  United  States  to  the  French  courts  of  justice 
in  the  "Affaire  Arman,"  documents  which,  to  quote  the  words  of  the 
m^moire  itself,  "  show  most  clearly  the  dangers  to  which  M.  Arman 
and  his  associates  exposed  the  maintenance  of  peace  between  France 
and  the  United  States.''  ^ 

The  suit  in  question  was  instituted  in  November,  1867,  on  the  part  of 
the  United  States  against  IVIM.  Arman,  Yoruz,  and  others,  for  the  re- 
covery of  moneys  disbursed  by  Bullock,  acting  as  agent  of  the  Con- 
federate States,  for  the  construction  of  six  vessels  of  war  in  France. 

After  explaining  that  the  measures  taken  by  the  British  government 
in  respect  of  the  seizure  of  both  the  Alexandra  and  Pampero,  and  the 
detention  of  the  Birkenhead  rams,  had  compelled  the  confederates  "  to . 
seek  in  France  the  market  they  were  losing  ou  the  other  side  of  the 
channel,"^*  the  memoire  proceeds  to  relate  that  their  choice  fell  on  M. 
Lucien  Arman,  (member  for  Bordeaux  in  the  French  legislative  as- 
sembly,) "  whose  official  position  seemed  calculated  to  secure  greater 
freedomandcertainimpunity  fortheexecution  of  these  orders."  An  agree- 
ment was  accordingly  entered  into  with  Arman  by  Bullock,  who  stated  in 
the  contract  that  "  with  a  view  to  establish  regular  communications  by 
steam  between  Shanghai,  Osaca,  Yedo,  and  San  Francisco,  he  wished 
to  procure  in  France  lour  steamers  of  great  speed,  fitted  to  carry  from 
ten  to  twelve  guns,  for  their  protection  in  those  distant  parts."^ 

Arman  undertook  to  build  two  of  these  steamers  in  his  own  yards  at 
Bordeaux,  and  sub-let  the  building  of  the  other  two  to  "  another  deputy 
of  the  corps  l^gislatif,"  M.  Voruz,  of  Nantes.  Besides  these  four  steamers 
he  further  entered,  on  the  16th  July,  1863,  into  a  fresh  agreement  with 
Bullock  "for  two  iron-clad  steam-rams." 

One  difficulty  had  to  be  removed  before  the  final  ratification  of  these 
contracts,  and  that  was  the  restriction  placed  by  the  royal  ordinance  of 
1847  on  the  exportation  of  arms  and  munitions  of  war. 

It  has  been  already  shown  that  this  enactment  had  no  reference  to 
the  special  subject  of  neutrality,  and  simply  formed  part  of  that  general 
legislation  by  which  the  state  in  France  has  frequently  sought,  in  its 
own  interest,  to  place  restraints  upon  private  commerce  in  articles  of  a 
warlike  character.  In  the  present  instance,  however,  its  practical 
effect  was  to  interfere  with  the  arming  of  the  vessels.  Accordingly,  M. 
Arman  applied  to  the  government  for  permission  to  arm  the  four  ves- 
sels, which  were  building  ostensibly  for  service  in  the  China  Seas,  and 
this  was  readily  g:ranted,  on  the  faith  of  his  assurance,  by  the  Marquis 
de  Chasseloup-Laubat,  the  minister  of  marine. 

In  the  following  September  the  knowledge  of  these  facts  was  befrayed 
to  Mr.  Bigelow,  then  United  States  consul  at  Paris,  by  a  clerk  of  M. 
Arman,  who  furnished  him,  at  the  same  time,  with  the  originals  of  the 
deeds  drawn  up  between  his  employer  and  the  confederate  agent,  Bui- ' 
lock,  as  well  as  of  the  correspondence  exchanged  between  the  parties, 
and  other  papers,  which  placed  beyond  possibility  of  doubt  the  exist- 
ence of  an  intention  on  the  part  of  Arman  to  violate  the  neutrality  of 
France. 

Mr.  Dayton  at  once  brought  the  matter  under  the  notice  of  M. 
Drouyn  de  Lhuys,  then  minister  for  foreign  affiiirs,  and  followed  up  his 

'  Moinoire  pour  U's  Ctut8-rni.H  il'Aiu<^riquo,  p.  54. 
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first  representations  witb  a  formal  demand,  on  the  22d  Sei)tember,  that 
"  the  permission  to  arm  the  vessels  should  be  withdrawn,  the  manufac- 
ture of  the  guns  and  shot  suspended,  and  if  already  completed,  that 
the  delivery  should  be  prevented."  He  called  on  the  French  govern- 
ment to  "  take  such  steps  as  it  might  deem  best  calculated  to  stop  the 
building  or  departure  of  the  above-mentioned  vessels.'^ 

Writing  on  the  ^th  October,  to  express  his  approval  of  the  course 
adopted  by  Mr.  Dayton,  Mr.  Secretary  Seward  says : 

It  is  hardly  necessary  to  inform  yon  that  the  President  awaits  with  much  solicitude 
the  decision  of  His  Imperial  Majesty's  government  upon  the  application  you  have 
made,  and  cannot  but  regard  an  adverse  decision  as  pregnant  with  very  serious 
consequences. 

On  the  1st  of  November  Mr.  Seward  writes  again  to  IVIr.  Dayton, 
expressing  his  disappointment  at  the  indirect  and  inconclusive  answer 
received  from  the  French  government,  and  relying  on  Mr.  Dayton's 
endeavors  to  obtain  a  more  satisfactory  reply. 

The  minister  of  marine  withdrew  the  permission  to  arm  the  vessels, 
but  justified  the  course  he  had  taken  in  granting  it  *'  on  the  builder's 
declaration."  This  measure,  however,  the  memorial  informs  us,  ''did  not 
l>ut  a  stop  to  the  construction  or  fitting  out  of  the  vessels,"  which 
Arman  continued,  possibly  in  the  hope  of  disposing  of  them  to  the 
confederates ;  but  this  the  measures  taken  by  the  French  government 
prevented,  except  in  the  case  of  one  of  the  steam  rams  building  at 
Bordeaux. 

The  history  of  this  vessel,  originally  known  a«  the  Sphinx  may  be  thus 
summed  up  from  the  memoire  and  correspondence  annexed 
thereto : 

On  the  4:th  February,  1864,  M.  Drouyn  de  Lhuys  informed  Mr.  Day- 
ton that  Arman  had  given  him  the  most  positive  assurance  that  he  hawi 
sold  the  two  ironclads,  viz,  the  Sphinx  and  her  sister- vessel,  the  Cheops, 
to  the  Danish  government.^  Mr.  Dayton  made  inquiries  at  Copenhagen, 
which  resulted  in  a  formal  contradiction  of  the  fact  by  the  Danish 
minister  for  foreign  affairs.  M.  Arman  next  represented  to  M.  Drouyn 
de  Lhuys  that  he  had  sold  them  to  Sweden,  and  M.  Drouyn  de  Lhuys 
repeated  to  Mr.  Dayton,  on  the  7th  of  April,  this  new  statement  of 
Arman,  (which,  however,  was  almost  immediately  afterward  contra- 
dicted by  the  Swedish  foreign  minister,)  declaring  himself  "satisfied 
that  the  sale  had  been  completed."^  Mr.  Dayton  did  not  place  the  same 
confidence  in  Arman's  assertions,  and  continued,  in  obedience  to  the 
instructions  of  his  Government,  to  make  serious  representations  to  M. 
Drouyn  de  Lhuys  on  the  subject  of  the  rams.  On  the  8th  June  he 
writes  to  Mr.  Seward : 

I  had  already  informed  M.  Drouyn  do  lihuys  of  the  very  serimis  character  of  these 
qu?sti(tii8,  and  the  probable  conseiiuences  which  would  result  from  the  completion  and 
<ielivery  of  these  veHsels  to  the  confederates.  I  have,  on  all  occasions,  used  strong 
language  when  applied  to  these  (juestions.  I  told  him  to-day  that,  in  expressing  the 
views  of  the  President  on  this  subject,  I  could  scarcely  speak  with  the  necessary  ear- 
nestness aud  directness,  without  trenching  on  that  respectful  forbearance  of  language 
to  which  I  desire<l  at  all  times  to  limit  myself  in  our  olhcial  intercourse.  I  told  him 
that  should  these  vessels  pass  into  the  hands  of  the  confederates,  become  armed  and 
commence  a  system  of  depredation  on  our  commerce,  the  exasperation  would  be  such 
that  the  Government,  if  so  disposed  (which  1  did  not  intimate  that  it  would  be)  could 
scarcely  keep  the  peace  between  the  two  countries. 

In  the  mean  time,  Arman  had  sncceeded  in  defeating  the  vigilance  of 
the  French  authorities  in  the  following  manner :   In  March,  1864,  he 


'  Mr.  Davton  to  Mr.  Seward,  April  7,  1864.       ^-^  t 
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bad  concluded  a  contract  of  sale  with  the  Danish  government,  then  at 
war  with  the  German  Confederation,  but  the  conditions  of  the  contract 
not  having  been  observed,  the  Danish  officer,  to  whom  the  Sphinx  was 
to  have  been  handed  over  at  Bordeaux,  refused  to  receive  her.  Arman, 
however  took  advantage  of  this  contract  to  get  the  vessel  out  of  French 
waters  under  th^  name  of  the  Stoerkodder,  and  sent  her  to  Copenhagen 
under  the  pretence  of  again  submitting  her  to  inspection  there.  The 
Danish  government  having  persisted  in  their  refusal  to  purchase  the 
vessel,  he  obtained  permission  to  bring  her  back,  rechristened  as  the 
Olinde,  under  Danish  colors  to  Bordeaux.  On  arriving  in  French 
waters,  off  the  island  of  Houat,  on  the  coast  of  Brittany,  she  stopped 
to-  receive  from  another  steamer,  by  a  preconcerted  arrangement,  a  crew, 
with  an  armament  of  artillery  and  munitions  of  war,  hoisted  the  con- 
federate flag,  and,  changing  her  name  for  the  third  time  to  that  of  the 
Stonewall,  left  the  French  waters  for  Ferrol,  in  Spain,  where  she  ob- 
tained permission  to  remain  and  make  some  necessary  repairs. 

These  proceedings  were  the  subject  of  energetic  remonstances  at  Paris 
and  Madrid,  and  would,  in  all  probability,  have  given  rise  to  much  more, 
had  not  the  close  of  the  civil  war  deprived  the  question  of  any  practical 
interest  it  might  otherwise  have  had,  the  Stonewall  having  been  unable 
to  commit  any  acts  of  warfare.  The  American  Government  wisely 
preferred  to  drop  its  grievances,  as  Mr.  Seward  explains  in  a  letter  to 
Mr.^BigelQW,  United  States  minister  at  Paris,  dated  13th  March,  1865: 

Le  goiivernement  a  (\6jh^  centre  les  puissances  maritimes  impliqn^es  dans  cette 
affaire,  des  causes  de  plainte  assez  nonibreuses  et  assez  graves.  II  pr6fere  ndanmoins 
entretenir  la  paix,  Tbarmonie  et  Vaniiti^  avec  ces  puissauces,  plutAt  que  de  rechercber 
de  nouvelies  occasions  de  querellc,  et  il  s^estimera  tr^s-heureux  si  lesappr<?bension8  que 
Taifaire  actuelle  a  soulevdesne  sout  pas  justifi<^e8.  Les  circonstances  semblent  d'aiUeurs 
favoriser  les  vcpux  du  gouvemement  i\  cet  eudroit.  Nos  derniers  avis  t^^I^grapbiques 
nous  affirment  que  le  Stonewall  est  absolument  hors  d'<^tnt  de  tenir  la  mer,  et  que,  pour 
cette  raisou  et  pour  d'autres,  les  criminels  qui  le  possMeut  cbercbent  li  s'en  debar- 
rasser. 

From  this  narrative  it  will  be  seen  how  very  different  was  the  view 
taken  of  these  circumstances  by  the  Government  of  the  United  States, 
at  the  time  when  they  occurred,  from  the  color  now  sought  to  be  put 
upon  them  by  the  American  argument. 

The  running  of  the  blockade,  as  it  is  termed,  by  British  vessels,  and 
theuse*ofthe  Bahamas  and  Bermuda  and  other  islands,  as  comprint,  of 
places  by  means  of  which  the  blockade-running  might  be  biockHOerumun^ 
facilitated,  were,  throughout  the  war,  the  cause  of  unceasing  and  loud 
complaint  on  the  part  of  the  United  States  Government.  No  doubt  it 
was  a  very  great  annoyance  to  the  United  States  5  but  it  in  reality 
afforded  no  legitimate  cause  of  grievance. 

That,  when  the  arms  and  munitions  of  war  necessary  to  the  confed- 
erates had  been  purchased  in  Europe,  means  should  be  sought  to  convey 
them  to  the  purchasers  was  in  the  nature  of  things.  That  the  high 
rates  of' freight  which,  owing  to  the  vital  importance  of  obtaining  these 
supplies,  the  confederate  government  were  willing  to  pay,  should  have 
induced  ship-owners  to  run  the  risk  of  capture  and  confiscation,  and 
that  the  high  premiums  for  insurance  which  the  owners  of  ships  and 
cargoes  engaged  in  this  traflSc  were  willing  to  pay,  should  have  tempted 
insurers  to  undertake  the  risk  of  insuring  them,  cannot,  knowing  as  we 
do  the  boldness  of  mercantile  speculation  and  enterprise,  at  all  surprise 
us.  Accordingly,  from  a  very  early  period  of  the  war,  vessels  were  em- 
ployed to  run  the  blockade  with  cargoes  of  articles  of  warlike  use. 
Before  long  a  systematic  traflSc  of  this  description  became  regularly 
established.    As  the  nature  of  the  southern  coast  and  the  local j)eculi- 
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arities  of  its  ports  made  it  extremely  difficult  for  occaugoiug  vessels  to 
avoid  parsait  and  capture  in  endeavoring  to  enter  them,  advantage  was 
taken  of  the  proximity  of  the  Bahama  Islands  and  Bermuda  to  the 
southern  ports  to  transship  the  cargoes  sent  from  England,  at  these 
places,  into  fast  steamers  of  ligUt  draught,  which,  taking  advantage  of 
shallow  waters  into  which  they  could  not  easily  be  pursued,  could  thus 
find  means  of  eluding  the  hostile  cruisers.  By  these  means,  though  ships 
and  cargoes  to  the  value,  it  is  said,  of  £8,000,000  sterling  fell  into  the 
hands  of  the  Federals,  a  very  largo  quantity  of  arms  and  articles,  con- 
traband of  war,  found  their  way  to  the  confederate  government. 

The  first  question  which  presents  itself  is,  was  the  traffic  unlawful ! 
So  far  unlawful  undoubtedly,  by  the  law  of  nations,  as  between  the 
rader  and  the  blockading  belligerent,  that  if  the  belligerent  could  catch 
the  vessel  in  the  act  of  breaking  the  blockade,  vessel  and  cargo  would 
become  lawful  prize ;  but  by  the  law  of  nations  involving  no  ulterior 
liability.  By  the  municipal  law  not  prohibited,  and  therefore  not  un- 
lawful— not  even  sufficiently  so,  as  has  been  lately  held  by  Lord  West- 
bury  in  the  case  of  ex  parte  Chavassc  in  re  Grazebrook/  and  by  Dr. 
Lushington  in  that  of  the  Helen,*  to  avoid  a  contract  made  in  contem- 
plation of  such  a  transaction.  How  as  between  the  blockading  bellig- 
erent and  the  country  of  the  blockade-running  trader  ?  Clearly  and  in- 
disputably without  consequence  of  any  sort. 

It  has  never  been  contended  by  any  one  that  a  neutral  state  incurred 
any  responsibility  by  the  general  law  of  nations  by  reason  of  any  viola- 
tion of  neutrality  by  its  subjects,  in  carrying  on  trade  with  a  blockaded 
port.  It  is  therefore  clear  that  a  neutral  government  is  not  bound  to 
prohibit  such  trade  by  its  municipal  law.  With  the  single  exception 
of  Denmark,  if  my  memory  does  not  deceive  me,  no  European  state  has 
prohibited  it.    The  United  States  have  no  law  which  does  so. 

Such  being  the  state  of  the  international  law  of  the  civilized  world 
and  the  municipal  law  of  Great  Britain  on  the*  breaking  out  of  the  war, 
not  only  was  it  not  incumbent  on  Great  Britain  as  a  duty  to  alter  its 
law,  with  a  view  to  prohibiting  its  subjects  from  trading  with  the  block- 
aded ports,  but  to  have  done  so  would  have  been,  as  it  seems  to  me,  in 
direct  contravention  of  a  fundamental  principal  of  neutrality — namely, 
that  a  neutral  power  shall  not,  with  a  view  to  a  pending  war,  except  so 
far  as  may  be  necessary  for  the  fulfillment  of  its  own  obligations  as  a 
neutral,  alter  its  law,  or  make  new  regulations,  having  the  object  or 
effect  of  favoring  one  belligerent  at  the  expense  of  the  other.  But  that 
such  would  have  been  the  effect  of  an  alteration  of  the  law,  as  desired 
by  the  United  States,  by  passing  an  act  to  make  blockade-running  penal, 
is  manifest.  The  United  States,  as  between  them  and  their  adversaries, 
were  masters  of  the  seas,  and  had  their  ports  open,  and  could,  therefore, 
freely  receive  the  cargoes  of  arms  and  munitions  of  war  which  were 
being  daily  supplied  to  them.  To  the  confederate  government  the  block- 
ade-runner afforded  the  only  means  of  obtaining  the  arms  with  which 
he  was  to  fight  for  independence.  An  alteration  of  the  law  would  have 
been  to  place  him  helpless  in  the  power  of  his  enemy.  Would  it  have 
been  consistent  with  neutrality  to  alter  the  law  at  such  a  time,  and  with 
the  certainty  of  such  a  result!  The  right'  of  a  belligerent  to  exclude 
the  commerce  of  a  neutral  from  a  blockaded  port  is  too  well  established 
to  be  shaken ;  but  it  is  the  most  odious  and  arbitrary  form  in  which  the 
freedom  of  the  neutral  can  be  interfered  with,  and  I  can  see,  therefore, 

'  11  Juri8.  N.  S.,  p.  400. 
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no  reasou  wby  a  goverijmeut  should  interfere  to  make  the  exercise  of 
the  power  more  productive  of  detriment  to  the  commerce  of  its  subjects 
than  it  necessarilj'  carrfes  with  it  at  present.  But  if  any  alteration  of 
the  law  is  to  take  place,  it  should  be  in  time  of  peace,  not  when  the 
change  would  prove  fatal  to  one  of  the  combatants,  and  insure  victory 
to  the  other. 

Earl  Kussell  put  the  matter  on  the  right  footing  when,  in  answer  to  a 
remonstrance  of  Mr.  Adams,  on  the  17th  of  May,  1862,  he  replied : 

If  the  British  government,  by  virtue  of  the  prerogative  of  the  Crown,  or  by  authority 
of  Parliament,  had  prohibited  and  could  have  prevented  the  conveyance  in  British  mer- 
chant-ships of  arms  and  ammunition  to  the  Confederate  States,  and  had  allowed  the 
transport  of  such  contraband  of  war  to  New  York  and  to  other  Federal  ports,  Her 
M^esty's  government  would  have  departed  from  the  neutral  position  they  have  as- 
sumed and  maintained. 

If,  on  the  other  hand;  Her  Majesty's  government  had  prohibited  and  could  have  pre- 
vented the  transport  of  arms  and  ammunition  to  both  the  contending  parties,  they 
would  have  deprived  the  United  States  of  a  great  part  of  the  means  by  which  they 
have  carried  on  the  war.  The  arms  and  ammunition  "received  from  Great  Britain,  as 
well  a#from  other  neutral  countries,  have  enabled  the  United  States  to  fit  out  the  for- 
midable armies  now  engaged  in  carrying  on  the  war  against  the  Southern  States,  while, 
by  means  of  the  blockwie  established  by  the  Federal  Government,  the  Southern  States 
have  been  deprived  of  similar  advantages. 

The  impartial  observance  of  neutral  obligations  by  Her  Majesty's  government  has 
thus  been  exceedingly  advantageous  to  the  cause  of  the  more  powerful  of  the  two  con- 
tending parties.^ 

The  same  reason  applies  to  the  frequent  use  of  the  ports  of  the  Ba- 
hamas and  Bermuda  as  entrep6ts  for  the  blockade-running  cargoes,  and 
the  transshipment  of  the  latter  into  lighter  craft.  There  was  nothing 
in  all  this  in  any  way  contrary  to  law.  Vessels  with  cargoes  of  arms 
intended  for  the  Southern  ports  had  a  perfect  right  to  enter,  remain, 
and  quit,  when  and  as  they  thought  proper.  If  this  traffic,  suddenly 
springing  up,  soon  assumed  such  large  dimensions,  the  cause  was  to  be 
found  in  the  forced  interruption  of  the  trade  with  the  Southern  ports 
through  the  blockade.  Here  again  a  neutral  government  could  not  be 
called  upon  to  make  new  laws  to  prevent  the  neutral  trader  from  avail- 
ing himself  of  such  means,  not  inconsistent  with  law^  as  circumstances 
placed  at  his  disposal  in  seeking  to  compensate  himself  for  the  re- 
straints imposed  on  his  commercial  freedom.  When  the  ordinary  course 
of  things  is  disturbed  by  intervening  force,  the  tendency  is  always,  in 
some  shape  or  other,  to  a  restoration  of  the  equilibrium.  Unfortunate- 
ly, instead  of  seeing  in  all  this  only  the  natural  effect  of  commercial 
speculation  and  enterprise,  the  United  States  Government,  in  the  ex- 
citement of  the  time,  saw  in  it  nothing  but  hostility  to  the  cause  of  the 
Union.  Impressed  with  this  idea,  Mr.  Seward  writes  to  Mr.  Adams,  on 
the  11th  of  March,  1862  : 

Information  derived  from  our  consul  at  Liverpool  confirms  reports  which  have 
reached  ns  that  insurance  companies  in  £ngland  are  insuring  vessels  engaged  in  run- 
ning our  blockade,  and  even  vessels  carrying  contraband  of  war.  This  is,  in  effect,  a 
combination  of  British  capitalists,  under  legal  authority,  to  levy  war  against  the 
United  States.  It  is  entirely  inconsistent  with  the  relations  of  friendship  which  we, 
on  our  part,  maintain  toward  Great  Britain ;  and  we  cannot  believe  that  Her  Britan- 
nic Majesty's  government  will  regard  it  as  compatible  with  the  attitude  of  neutrality 
proclaimed  by  that  government.  Its  effect  is  to  prolong  this  struggle,  destroy  legiti- 
mate commerce  of  British  subjects,  and  excite  in  this  country  feelings  of  deep  aliena- 
tion. 

Pray  bring  this  subject  to  the  notice  of  Earl  Russell,  and  ask  for  intervention  in  some 
form  which  will  be  efficient. 

Our  consuls  in  London  and  Liverpool  can  furnish  you  with  all  the  information  you 
will  require. ' 
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Mr.  Adams,  in  a  letter  to  Lord  Russell  of  the  30tli  of  December,  18d2, 
complains  in  earnest  language : 

It  is  a  fact  that  few  persons  in  England  will  now  be  bold  enough  to  deny,  first,  thai 
vessels  have  been  built  in  British  ports,  as  well  as  manned  by  Her  M^esty's  sul^ecto, 
with  the  design  and  intent  to  carry  on  war  against  the  United  States;  secondly,  that 
other  vessels  owned  by  British  subjects  have  been  and  are  yet  in  the  constant  practice 
of  departing  from  British  ports,  laden  with  contraband  of  war  and  many  other  com- 
modities, with  the  intent  to  break  the  blockade  and  to  procrastinate  the  war;  thirdly, 
that  such  vessels  have  been  and  are  insured  by  British  merchants  in  the  oommercial 
towns  of  this  kingdom,  with  the  understanding,  that  they  are  dispatched  for  that  ille- 
gal parpoee.  It  is  believed  to  be  beyond  denial  that  British  subjects  have  been,  and 
continue  to  be,  enlisted  in  this  kingdom  in  the  service  of  the  insurgents,  with  the  in- 
tent to  make  war  on  the  United  States,  or  to  break  the  blockade  legitimately  estab- 
lished, and  to  a  proportionate  extent  to  annul  its  purpose.  It  is  believed  that  persons 
hi^h  in  social  position  and  in  fortune  contribute  their  aid,  directly  and  indirectly,  in 
building  and  equipping  ships  of  war  as  well  as  other  vessels,  and  furnishing  money  as 
well  as  goods  with  the  nope  of  sustaining  the  insurgents  in  their  resistance  to  the  Gov- 
ernment. To  that  end  the  port  of  Nassau,  a  colonial  dependency  of  Great  Britain,  has 
been  made,  and  still  continues  to  be,  the  great  entrep6t  for  the  storing  of  supplies  which 
are  conveyed  from  thence  with  the  greater  facility  in  evading  the  blockade.  In  short, 
so  far  as  the  acts  of  these  numerous  and  influential  parties  can  involve  thega,  the 
British  people  maybe  considered  as  actually  carrying  on  war  against  the  United  Stat-es. 
Already  British  property  valued  at  eight  millions  of  pounds  sterling  is  reported  to  have 
been  captured  by  the  vessels  of  the  United  States  for  attempts  to  violate  the  blockade, 
and  property  of  far  greater  value  has  either  been  successfully  introduced  or  is  now 
stored  at  Nassau  awaiting  favorable  opportunities.^ 

Bat  that  these  were  commercial  speculations,  and  had  no  reference 
to  any  political  sympathies,  is  plain,  from  the  following  letter  from  Mr. 
Morse,  the  United  States  consul-general,  to  Mr.  Adams,  of  the  24th  of 
the  aame  month.  After  mentioning  the  different  steamers  engaged  in 
the  blockade-running,  he  says : 

The  ownership  of  these  steamers,  the  cargoes  they  carry  out,  and  the  manner  of  con- 
ducting the  trade,  is  a  question  of  much  interest  to  Americans.  During  the  early 
stages  of  the  war  the  trtwie  was  carried  on  principally  by  agents  sent  over  from  the 
Confederate  States,  aided  by  a  few  mercantile  houses  and  active  sympathizers  in  this 
country.  These  agents,  with  their  friends  here,  purchased  the  supplies,  and  procured 
ttteamers,  mostly  by  charter,  and  forwarded  the  goods. 

But  by  far  thtf  largest  portion  of  the  trade,  with  perhaps  the  exception  of  that  in 
small-arms,  is  nou\  and  for  a  long  time  has  been,  under  the  management  and  control  of 
British  merchants.  It  is  carried  on  principally  by  British  capital,  in  British  ships,  and 
crosses  the  Atlantic  under  the  protection  of  the  British  flag. 

Parties  come  from  Richmond  with  contracts  made  with  the  rebel  government  by 
which  they  are  to  receive  a  very  large  percentage  above  the  cost  in  confederate  ports 
of  the  articles  specified.  British  merchants  become  interested  in  these  contracts,  and 
participate  in  their  profits  or  loss.  I  have  seeu  the  particulars  of  one  such  contract 
drawn  out  in  detail,  and  have  heard  of  others. 

There  are  good  reasons  for  believing  that  a  large  portion  of  the  supplies  more  recently 
sent  to  the  aid  of  the  insurgents  has  been  sent  by  merchants  on  their  own  account.  Several 
wiU  join  together  to  charter  a  steamer,  and  make  up  a  cargo  independent  of  all  con- 
tractors, each  investing  as  much  in  the  enterprise  as  be  may  deem  expedient,  according 
to  his  zeal  in  the  rebel  cause,  or  his  hope  of  realizing  profit  from  the  speculation. 

Again :  some  one  will  put  up  a  steamer  to  carry  cargo  to  a  rebel  port  at  an  enormous 
rate  of  freight,  or  to  ports  on  the  Atlantic  or  Gulf  coast,  such  as  Bermuda,  Nassau, 
Havana,  Matamoras,  &c.,  at  a  less  freight,  to  be  from  there  reshipped  to  such  Southern 
ports  as  appears  to  aflbrd  the  best  opportunities  for  gaining  an  entrance.  Ships  bound 
on  these  voj^ages  are,  of  course,  not  advertised,  or  their  destination  made  known  to 
the  public.  Their  cargoes  are  made  up  of  individual  shipments,  on  account  and  risk 
of  the  shippers,  or  go  into  a  joint-stock  concern,  on  account  and  risk  of  the  company, 
each  member  thereof  realizing  profit  or  suflering  loss  in  proportion  to  the  amount  he 
invested  in  the  adventure.  Both  steamers  and  cargoes  are  often,  if  not  generally, 
insured  in  England  **  to  go  to  America  with  liberty  to  run  the  blockade"^ 

The  views  of  Her  Majesty's  Government  were  set  forth  in  a  letter 
from  Earl  Russell  to  Mr.  Adams : 

With  regard  to  the  "systematic  plan"  which  you  say  has  been  pursued  by  Her  Maj- 
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©sty's  subjects  *'  to  violate  the  blockade  by  steady  eflforts,"  there  are  some  reflectious 
wh"ich  I  am  surprised  have  not  occurred  to  you. 

The  Uuit«d  States  Government,  on  the  allegation  of  a  rebellion  pervading  from  nine 
to  eleven  States  of  the  Union,  have  no\v,  for  more  than  twelve  months,  endeavored  to 
maintain  a  blockade  of  three  thousand  miles  of  coast.  This  blockade,  kept  up  irregu- 
larly, but  when  erf  forced,  enforced  severely,  has  seriously  injured  the  trade  and  mana- 
factures  of  the  United  Kingdom.  Thousands  of  persons  are  now  obliged  to  resort  to 
the  poor-rate  for  subsistence,  owing  to  this  blockade.  Yet.  Her  Majesty's  government 
have  never  sought  to  take  advantage  of  the  obvious  imperfections  of  this  blockade,  in 
order  to  declare  it  ineffective.  They  have,  to  the  loss  and  detriment  of  the  British 
nation,  scrupulously  observed  the  duties  of  Great  Britain  toward  a  friendly  State.  Bat 
when  Her  Majesty's  government  are  asked  to  go  beyond  this,.and  to  overstep  the  existing 
powers  given  to  them  by  municipal  and  international  law  for  the  purpose  of  imposing 
arbitrary  restrictions  on  the  trade  of  Her  Majesty's  subjects,  it  is  impossible  to  listen 
to  BUi'h  suggestions.  The  ingenuity  of  persons  engaged  in  commerce  will  always,  in 
some  degree,  defeat  attempts  to  starve  or  debar  from  commercial  intercourse  an  ex- 
tensive coast  inhabited  by  a  large  and  industrious  population. 

If,  therefore,  the  Government  of  the  United  States  consider  it  for  their  interest  to 
inflict  this  great  injury  on  other  nations,  the  utmost  they  can  expect  is  that  European 
powers  shall  respect  those  acts  of  the  United  States  which  are  within  the  limits  of  the 
law.  The  United  States  Government  cannot  expect  that  Great  Britain  should  frame 
new  statutes  to  aid  the  Federal  blockade,  and  to  carry  into  effect  the  restrictious  on 
commerce  which  the  United  States,  for  their  own  purposes,  have  thought  fit  to  institute, 
and  the  application  of  which  it  is  their  duty  to  confine  within  the  legitimate  limits  of 
international  law.' 

It  is  hardly  worth  while  to  dwell  on  the  attempts  made  to  show  par- 
tiality and  unfair  conduct  on  the  part  of  the  authorities  at  Nassau. 
A  Mr.  Heyliger  appears  to  have  been  sent  there  as  the  agent  of  the 
confederates,  and  a  letter  from  him  to  the  confederate  government  of 
December  27,  18G1,  is  quoted  in  the  case  of  the  United  States,*  in  which 
it  is  said,  "  We  have  succeeded  in  obtaining  a  very  important  modifica- 
tion of  the  existing  laws,  viz,  the  privilege  of  breaking  bulk  and  trans- 
shipment."   It  is  said  in  the  case  of  the  United  States — 

That  modification  was  all  that  the  insurgents  wanted.  That  privilege  converted  the 
j^oTt  of  Nassau  into  an  insurgent  port,  which  could  not  be  blockaded  by  the  naval 
torcee  of  the  United  States.  Further  stay  of  the  United  States  vessels  of  war  was 
therefore  nseless.  The  United  States  ask  the  tribunal  to  find  that  this  act,  being  a 
permission  froai  the  British  authorities  at  Niissau,  enabling  a  vessel  chartered  by  the 
•  insurgents,  and  freighted  with  articles  contraband  of  war,  to  diverge  from  its  voyage 
and  to  transship  its  cargo  in  a  British  port  when  not  made  necessary  by  distress,  was  a 
violation  of  the  duties  of  a  neutral. 

I  pass  by  the  admission  contained  in  this  passage  that  Nassau  was 
being  used  by  the  United  States  vessels  of  war  as  a  post  of  observation 
for  the  detection  and  pursuit  of  vessels  carrying  contraband  of  war  to 
the  South;  in  other  words,  as  a  base  of  naval  operations. 

The  explanation  of  the  passage  in  Mr.  Heyliger's  letter,  which  I  find  . 
in  the  British  counter  case  and  appendix,  is  simple  enough.  The  cus- 
toms regulations  of  the  colony  forbade  the  transshipment  of  goods  in  its 
ports  or  waters,  unless  they  were  landed  for  examination  by  the  customs 
officers.  There  was  nothing,  however,  to  prevent  their  being  at  once  re- 
shipped  in  other  vessels  after  being  so  landed  and  examined,  and  the 
receiver-general  of  the  colony  had  power  to  grant  permission  for  dis- 
pensing with  the  landing  of  the  goods  if  he  thought  fit.  It  would  seem 
that  this  permission  had  been  customarily  granted,  as  a  matter  of 
course,  in  the  case  of  goods  in  transit.  In  conformity  with  this  practice 
Messrs.  Adderly  &  (Jo.,  of  Nassau,  applied  to  the  receiver-general, 
shortly  before  the  date  of  Mr.  Heyliger's  letter,  for  permission  to  trans- 
ship the  cargo  of  the  Eliza  Bonsell,  stated  to  consist  of  assorted  mer- 
chandise, to  another  vessel,  the  Ella  Warley,  bound  ostensibly  for  St. 
John's,  Kew  Bninswick. 
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The  receiver-general,  having  regard  probably  to  the  destination  of 
the  Ella  Warley,  St.  John's  being  the  port  for  which  blockade-running 
vessels  were  in  the  habit  of  taking  clearances,  refused  to  give  the  usual 
permission  unless  authorized  by  the  governor.  Thereupon  Messrs.  Ad- 
derly  wrote  to  the  governor  explaining  that  all  they  asked  for  was  to  be 
dispensed  from  the  formality  of  landing  the  goods  on  the  wharf,  and 
then  reshipping  them,  a  requisition  which  had  on  previous  occasions 
been  done  away  with  by  the  customs  authorities;  and  stating  that 
the  receiver-general  admitted  that  he  had  no  ground  fon  his  objection, 
"  being  fully  of  opinion  that  the  object  of  the  law  could  be  carried  out, 
and  the  cargo  as  easily  checked  from  one  vessel  to  another  as  if  landed."* 

The  governor,  with  the  consent  of  his  council,  granted  the  permission, 
and  Indeed  there  seems  no  sufficient  reason  why  he  should  have  refused 
it.  lie  could  not  in  any  case  have  prevented  the  goods  being  put  on 
board  the  Ella  Warley ;  he  could  ouly  insist  on  their  being  landed  on  the 
wharf  in  transitu.  Mr.  Heyliger,  who  had  but  just  arrived  in  the  colony, 
probably  misunderstood  the  nature  of  the  concession,  and  may  not  have 
been  sorry  to  exaggerate  it  to  his  superiors.  The  i)ermission  having 
been  granted  in  the  case  of  the  Eliza  Bonsell,  may  possibly  have  also 
been  given  in  other  cases,  but  it  is  difficult  to  understand  on  what  prin- 
ciple it  can  be  alleged  to  constitute  a  "violation  of  the  duties  of  a 
neutral.'' 

Complaint  is  made  that  the  vessels  engaged  in  running  the  blockade, 
and  leaving  Nassau  for  that  purpose,  were  allowed  to  clear  out  for  St 
John's,  New  Brunswick,  though  it  was  well  known  that  their  destination 
was  a  southern  port.  But  there  is  no  means  of  controlling  vessels  in 
this  respect.  The  nature  and  operation  of  a  clearance  is  explained  in 
the  British  case : 

Clearance  signifies  the  iinal  official  act  by  'whicb  the  proper  officer  of  customs  notifie 
that  all  has  been  done  nchich  the  law  requires  to  be  done  before  the  departure  of  ship 
and  cargo.  It  is  purely  for  customs  purposes,  the  main  objects  being  to  protect  the 
revenue,  and  to  secure  statistics  as  to  the  number  of  ships  and  quantity  of  merchandise 
entering  and  leaving  British  ports.  As  there  are  in  ordinary  times  no  restrictions  or 
duties  on  the  export  of  articles  of  any  kind  from  the  United  Kingdom,  no  rigid  inspec- . 
tion  is  exercised  by  the  customs  authorities  over  the  general  nature  of  the  ^oods  shipped 
on  board  vessels  in  British  ports.  The  attention  of  the  authorities  is  mainly  directed 
to  the  shipment  of  those  articles  on  which  an  exemption  from  import  duties  otherwise 
payable,  or  a  remission  of  import  duties  already  paid,  is  claimed  on  the  ground  of  their 
exportation  abroad.  The  object  of  the  inspection  is  to  ascertain  that  the  goods  of  thi» 
nature  stated  to  be  thus  exported  are  really  shipped  and  carried  away  on  board  the 
vessel.  The  agents  who  ship  such  goods  furnish  the  customs  department  with  state- 
ments in  the  form  of  shipping-bills,  of  the  amount  and  nature  thereof,  and  it  is  the 
duty  of  the  examining  officer  to  ascertain  that  the  packages  placed  on  board  the  vessel 
correspond  with  these  statements.  Before  startiug  on  his  voyage  the  master  of  the 
vessel  is  bound  to  produce  a  paper  called  a  content,  giving  the  number  and  description 
of  any  packages  of  merchandise  shipped  on  board,  on  which  exemption  from  or  remis- 
sion of  duty  IS  claimed,  but  merely  specifying  any  other  articles  as  *'  sundry  packages 
of  free  goods."  The  master  has  also  to  produce  a  victualing  bill,  enumerating  the 
amount  of  stores  liable  to  duty,  (such  as  tea,  spirits,  tobacco,  and  the  like,)  which  he 
has  shipped  for  the  use  of  his  crew.  These  papers  are  compared  with  the  shipping 
bills  and  certificates  already  in  the  possession  of  the  cnstoras  authorities,  aud  if  they 
are  found  to  tally,  a  label,  signed  aud  sealed  by  the  examiniog  officer  and  collector,  is 
affixed  to  the  victualing  bill  and  certificates,  and  these  papers  are  delivered  to  the 
master  as  his  clearance. 

It  is  true  that,  for  statistical  puri)ose8,  the  agents  to  the  master  of  the  vessel  are  re- 
quired to  furnish  to  the  customs  department  a  list,  called  a  manifest,  giving  the  number 
and  description  of  all  packages  of  goods,  whether  liable  to  duty  or  not,  shipped  on 
board  the  vessel,  and  the  shipping  agents  or  exporters  are  also  required  to  furnish  speci- 
fications of  all  goods,  described  Gy  the  master  on  his  content  as  *^  sundry  packages  of 
free  goods,"  and  subsequently  further  described  in  his  manifest ;  but  the  law  does  not 
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require  that  these  particulars  should  be  given  before  the  vessel  sails ;  it  is  complied 
with  provided  they  be  furnished  within  six  days  after  she  has  cleared. 

Previously  to  the  year  1867,  no  penalty  was  attached  by  law  to  the  departure  of  a 
vessel  for  foreigu  ports  without  a  clearance  provided  she  was  in  ballast,  and  had  on 
board  no  stores  except  such  as  were  free  or  had  paid  duty.  Since  that  date,  however, 
clearance  has  been  required  in  these  as  well  as  in  other  cases. 

A  clearance  may  not  be  granted  until  the  master  of  the  ship  has  declared  the  nation 
to  which  he  affirms  that  she  belongs;  and  a  ship  attempting  to  proceed  to  sea  without 
a  clearance  may  be  detained  until  such  a  declaration  has  been  made.  The  officer,  how- 
ever, cannot  question,  or  require  proof  of,  the  truth  of  the  declaration.  As  to  the  des- 
tination of  ships  sailing  from  the  United  Kingdom,  the  officers  of  customs  have  little 
or  no  means  of  ascertaining  this  beyond  the  information  which  the  master  or  owner 
gives  on  entering  outwards.  It  frequently  happens  that  a  vessel  entered  outwards  for 
a  specified  destination  changes  her  course  when  at  sea,  and  proceeds  cp  a  different  des- 
tination.   There  are  no  means  of  preventing  this.' 

If  these  vessels  had  cleared  out  for  a  confederate  port,  they  must 
equally  have  been  allowed  to  leave.  It  has  been  argued  that  the  vessels 
employed  in  conveying  contraband  of  war  for  the  use  of  the  confederate 
government  should  have  been  considered  as  transports,  and  therefore  as 
contravening  the  foreign-enlistment  act,  and  therefore  that  they  should 
have  been  stopped.  If  this  is  meant  to  be  said  figuratively,  it  comes  to 
nothing.  If  it  is  meant  that  the  vessels  were  actually  built  or  fitted  out 
for,  and  made  ov^er  to,  the  confederate  government,  to  ha  used  by  them 
as  transports — in  which  case  only  they  would  come  within  the  foreign- 
enlistment  act — the  answer  is,  that  there  is  not  only  no  evidence  of  any- 
thing of  the  kind,  but  there  is  every  reason  to  believe  that  the  contrary 
is  the  case,  and  that  they  remained  the  property  of  the  original  owners, 
who  found  the  employment  of  them  in  this  trade  profitable,  notwith- 
standing that  many  of  them  fell  into  the  hands  of  the  blockading  ships. 
It  is  plain,  from  the  letter  before  cited,  that  this  is  the  view  that  Mr. 
Consul  Morse  took  of  the  matter. 

Angry  complaints  are  made  in  the  American  documents  of  the  sym- 
pathy exhibited  at  Nassau,  and  in  several  other  British  col-  ^ympTtaymthocoi 
onies,  toward  the  confederate  cause.  °'*'" 

When  it  is  asserted,  in  particular  instances,  that  this  favorable  feel- 
ing toward  the  insurgent  States  led  to  partiality,  inconsistent  with  a 
due  observance  of  neutrality  on  the  part  of  the  authorities,  it  will  be 
better  to  deal  with  these  charges  when  1  come  to  the  particular  cases 
in  which  it  is  alleged  to  have  occurred.  As  regards  the  inhabitants  of 
these  places  generally,  it  seems  to  me  that  it  was  quite  natural  that,  at 
the  Bahamas  and  Bermuda,  and  possibly  in  the  other  West  India 
Islands,  the  tide  of  public  feeling  should  run  strongly  in  favor  of  the 
confederates.  These  colonies  lay  more  or  less  contiguous  to  the  south- 
ern coast.  What  trade  they  had  had  before  with  the  United  States 
was  principally  with  the  South.  But  what  was  more  likely  to  operate 
in  favor  of  the  latter  was  the  active  trade  which  the  transmission  of 
ships  and  cargoes  to  the  southern  i)orts  suddenly  brought  to  them. 
Human  nature  is  pretty  much  the  same  at  Nassau  as  it  would  be  under 
similar  circumstances  at  London  or  New  York.  We  are  apt  to  look 
with  favor  oa  those  who  bring  us  business  or  promote  our  wealth,  or 
who  in  any  way  cause  the  sun  of  prosperity  to  shine  upon  us.  No  gov- 
ernment can  control,  or  ought  to  endeavor  to  control,  or  to  interfere 
with,  public  feeling  in  such  cases,  if  leading  to  no  violation  of  the  law. 

Independently,  however,  of  any  influence  exercised  by  local  interest, 
I  cannot  doubt  that,  as  the  great  contest  went  on,  and  while  the  infe- 
riority of  the  means  of  upholding  it  on  the  part  of  the  South  became 
more  and  more  manifest,  their  gallantry  and  courage  shone  out  the 
more  brightly  in  continuing  the  unequal  struggle,  there  did  arise  the 
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sympathy  which  enduring  courage  struggling  with  adv^ersity  never  fails 
to  inspire.  And  I  cannot  help  thinking  that  the  haughty  and  ofl'ensive 
tone  assumed  by  many  of  the  representatives  of  the  United  States 
helped  greatly  to  turn  the  tide  of  public  feeling  in  favor  of  their  oppo- 
nents. Men  refused  to  see  in  the  leaders  of  the  South  the  "rebels'^ 
and  the  "  pirates  "  held  up  by  the  United  States  to  public  reprobation, 
and  thus  the  eflfect  which  a  more  generous  appreciation  of  the  position 
and  qualities  of  their  adversaries  might  have  had  in  neutralizing  the 
feeling  in  their  favor,  tended  only  to  increase  it. 

Be  this  as  it  may,  I  assert  that,  whatever  individual  persons  may 
have  thought  or  felt,  Great  Britain  as  a  nation  was  throughout  the 
contest  between  the  Northern  and  Southern  States  honestly  desirous 
that  perfect  neutrality  should  be  maintained,  and  that  the  Queen's  gov- 
ernment, from  the  beginning  to  the  end,  were  animated  by  the  honest 
desire  faithfully  to  discharge  the  duty  which  their  position  as  the  min- 
isters and  servants  of  a  great  sovereign,  pledged  to  neutrality  in  the 
face  of  the  world,  imposed  upon  them. 

Having  thus  passed  in  review  the  general  heads  of  complaint  put 
AppiimtinniopHr.  forward  in  the  pleadings  of  the  United  States,  for  the  pur- 
i.cuiiirT««i-.  pQ^  Qf  vindicating  the  British  government  and  British  au- 
thorities from  what  appear  to  me  unfounded  and  unjust  aspersions,  I 
proceed  to  the  cases  of  the  individual  ships,  as  to  the  equipment  of 
which  it  is  alleged  that  the  British  government  were  wanting  in  dili- 
gence. 

But  it  is  here,  when  we  proceed  to  apply,  practically,  the  test  of  due 
diligence  to  the  conduct  of  the  government,  that  the  anomaly  of  the 
present  position,  to  which  [  adverted  in  the  outset,  makes  itself  sensi- 
bly felt.  As  1  have  shown  upon  abundant  authority,  the  equipping 
of  a  ship  for  sale  to  a  belligerent,  in  the  way  of  trade,  was  at  the 
time  in  question  no  offense  against  the  law  of  nations,  or  a  viola- 
tion of  neutrality,  though  it  was  an  offense  against  the  municipal  law  of 
Great  Britain.  The  government  of  Her  Majesty,  though  like  every  other 
government  it  was  bound  to  prevent  any  known  violation  of  the  law, 
was  under  no  obligation  to  a  belligerent  to  enforce  the  law  for  his  ben- 
efit, and  incuiTcd  no  liability  to  such  belligerent  tor  not  doing  so,  so 
long  as  the  law  was  not  enforced  against  the  latter  anymore  than 
against  his  enemy.  Any  hostile  expedition  permitted  to  le^  ve  the  shore-s 
of  Great  Britain,  which  the  government,  by  the  exercise  of  reasonable 
diligence,  could  have  prevented,  would  have  amounted  to  a  breach  of 
neutrality,  for  which  it  might  have  been  held  responsible.  But  for  the 
mere  equipping  of  a  vessel,  by  ship-builders,  in  the  way  of  trade,  though 
intended  for  a  belligerent,  the  government  would  not  be  responsible; 
and  though  every  government  is  no  doubt  bound  to  prevent  infractions 
of  the  law,  so  far  as  it  knows  of  them  and  can  prevent  them,  still  this 
general  duty  which  it  owes  to  its  own  country  is  obviously  a  very  dif- 
ferent thing  from  the  responsibility  it  incurs  as  representing  the  state,  in 
relation  to  a  foreign  power.  In  the  one  case,  the  maintenance  of  the 
law  is  left  to  the  ordinary  authorities,  and  to  the  individuals  who  have 
occasion  to  seek  i)rotection  or  redress  from  its  operation ;  in  the  other, 
the  action  of  the  government  by  its  immediate  oflBcers  becomes  neces- 
sary for  its  own  protection.  No  doubt,  as  a  matter  of  comity,  and  from 
a  sense  of  justice,  a  government  would  pay  ready  attention  to  the  rep- 
resentatives of  a  belligerent  power  complaining  of  an  infraction  of  the 
municipal  law  in  a  matter  in  which  the  interests  of  the  belligerent  were 
affected — more  especially  in  a  matter  lying,  as  it  were,  on  the  confines 
of  municipal  and  international  law— and  would  call  into  action  the  pre- 
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ventive  powers  it  possessed,  to  keep  the  law  from  being  brokeu.  Bat^ 
under  such  circumstances,  it  might  fairly  leave  to  the  representative  of 
the  belligerent  to  make  out  a  case  for  tlie  application  of  the  law,  just  as 
it  is  left  so  to  do  to  an  ordinary  individual  who  desires  to  put  the  law 
in  motion  in  order  to  obtain  redress  on  his  own  behalf.  Hence,  no 
doubt,  had  arisen  the  practice,  common  to  the  governments  both  of  the 
United  States  and  Great  Britain,  of  requiring  the  representative  of  a 
belligerent  power,  invoking  the  aid  of  the  government,  to  produce  evi- 
dence by  which  the  action  of  the  executive,  when  brought  to  the  test  of 
judicial  inquiry,  can  l)e  justified  and  upheld. 

It  is  obvious  that  the  degree  of  active  diligence  which  could  reason- 
ably be  expected  from  a  government  under  such  circumstances,  is  very 
different  from  what  it  would  be  bound  to  exercise  in  order  to  prevent  a 
violation  of  neutrality  according  to  the  law  of  nations,  for  which,  as  a 
government,  it  would  be  properly  responsible  to  a  belligerent  state. 

It  seems  to  me  that  though  by  the  treaty  of  Washington  it  must  be 
taken  that  Great  Britain  was  bound  to  use  due  diligence  to  prevent  the 
equipping  of  ships  as  a  matter  of  neutral  obligation,  and  not  as  a  mere 
matter  of  municipal  law,  yet  that,  in  determining  whether  due  diligence 
was  then  applied  or  not,  we  must  look  to  the  relative  position  of  the  par- 
ties at  the  time,'  and  insist  on  no  more  than  would  have  satisfied  the 
exigency  of  obligations  then  existing.  Morally,  in  judging  the  conduct 
of  the  government  of  that  time,  we  are  assuredly  bound  to  do  so. 

CASE  OF  OillE  FLORIDA.  ihrnurj.. 

The  following  are  the  facts  relating  to   the  Florida,  as   they  are 
to  be  gathered  from  the  cases,  counter  cases,  arguments, 
and  printed  evidence  supplied  to  the  tribunal :  ai  i.,r..rpooi. 

This  vessel,  originally  named  the  Oreto,  was  no  doubt  built  for  war. 
The  contract  for  her  construction  was  made  by  Bullock,  who,  it  has  since 
become  known,  (though  at  the  time  the  fact  was  altogether  unknown  to 
Her  Majesty's  government,)  was  an  agent  of  the  Confederate  States, 
with  Fawcett,  Preston  &  Co.,  of  Liverpool,  by  whom  the  contract  for 
the  construction  of  the  hull  was  again  sublet  to  Miller  and  Sons,  ship- 
builders at  that  port.  The  attention  of  Mr.  Dudley,  the  United  States 
consul  at  Liverpool,  was  attracted  to  the  vessel  as  early  as  the  end  of 
January,  1862.  In  dispatches  to  Mr.  Seward,  of  the  24th  of  January  and 
4th  of  February,  he  calls  attention  to  this  steamer  under  the  name  of 
the  Oritis,  or  Oretis.  In  the  letter  of  the  24th  of  January  he  says :  "  She 
is  reported  for  the  Italian  government,  but  the  fact  of  the  machinery 
being  supplied  by  Fawcett  &  Preston,  and  other  circumstances  con- 
nected with  it,  make  me  suspicious,  and  cause  me  to  believe  she  is  in- 
tended for  the  South.^'i 

On  the  4th  of  February  he  writes  to  Mr.  Seward  as  follows : 

In  my  last  two  dispatches  I  called  attention  to  the  iron  screw  steam  gnn-boat  Oreto, 
or  Oritis,  being  built  at  Liverpool,  and  fitted  oat  by  Fawcett,  Preston  &  Co.  Sbe  is 
now  taking  in  her  coal,  and  appearances  indicate  that  she  will  leave  here  the  latter 
part  of  this  week  without  her  armament.  The  probabilities  are  she  will  ran  into  some 
small  port  and  take  it  and  ammunition  on  board.  This  of  itself  is  somewhat  suspicious. 
They  pretend  she  is  built  for  the  Italian  government ;  but  the  Italian  consul  here  in- 
forms us  that  he  knows  nothing  about  it,  has  no  knowledge  whatever  of  any  vessels 
being  built  for  his  government.  There  is  much  secrecy  observed  about  her,  and  I  have 
been  unable  to  get  anything  definite,  but  my  impressions  are  strong  that  she  is  intended 
for  the  Southern  Confederacy.  I  have  communicated  my  ilbpressions  and  aU  the  facts 
to  Mr.  Adams,  our  minister  at  London.  She  has  one  funnel,  three  masts,  bark-rigged, 
ei^ht  port-holes  for  guns  on  each  side,  and  is  to  curry  sixteen  guns.^ 

*  United  States  Documents,  vol.  vi,p.  214. 
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It  thus  appears  that,  by  the  4th  of  February,  Mr.  Dudley  had  put  Mr. 
Adams  in  possessiou  of  such  information  as  he  possessed  concerning 
this  vessel.  The  letter  of  Mr.  Dudley  to  Mr.  Adams  has  not  been  pub- 
lished among  the  Americfin documents;  but  it  is  evident  that  Mr.  Adams 
did  not  consider  the  information  communicated  to  him  sufficient  to  war- 
rant any  application  to  Her  Majesty's  government,  for  none  was  made 
by  him  on  the  subject  of  this  vessel  till  the  receipt  of  another  letter  from 
Mr.  Dudley,  a  fortnight  later.  Indeed,  Mr.  Dudley  expressly  states  that 
he  was  unable  to  get  anything  definite  about  the  vessel.  He  speaks 
only  of  suspicions  and  impressions.  He  had  nothing  to  communicate 
beyond  reports  and  rumors. 

Amongst  other  things  stated  by  Mr.  Dudley,  he  mentions  that  he  had 
made  inquiry  of  the  Italian  consul  at  Liverpool,  who  had  told  him  that 
he  knew  nothing  of  the  vessel.  But  if,  as  was  stated  by  the  builders, 
the  order  for  the  vessel  had  been  given  by  Thomas  Brothers,  of  Palermo, 
the  Italian  consul  at  Liverpool  might  have  remained  without  informa- 
tion on  the  subject ;  and  Mr.  Dudley,  while  mentioning  what  had  passed 
between  him  and  the  Italian  consul  to  IVIr.  Seward,  does  not  appear  to 
have  mentioned  it  to  Mr.  Adams.  The  fact  was  unknown  to  Her 
Majesty's  go>'ernment. 

On  the  17th  of  February,  Mr.  Dudley  again  writes'  to  3Ir.  Adams 
about  the  Oreto  as  follows : 

The  gnn-boat  Oreto  isstiU  at  this  port.  She  is  making  n  trial  trip  iu  the  river  to-day. 
No  annaineDt  as  yet  ou  board.  She  has  put  up  a  second  smoke-stack  since  I  wrote 
you.  She  therefore  has  two  funnels,  three  tnasts,  and  is  bark-rigged.  I  am  now  in- 
formed that  she  is  to  carry  eight  rifled  cannon,  and  two  long  swivel- guns  on  pivots  so 
arranged  as  to  rake  both  tore  and  aft.  No  pains  or  expense  lias  been  spare<l  in  her  con- 
struction, and  when  fully  armed  she  will  be  a  formidable  and  .dangerous  craft ;  in 
strength  and  armament  (|uite  equal  to  the  Tuscarora,  so  I  should  judge  from  what  I 
learn. 

Mr.  Miller,  who  built  the  hull,  pays  lie  was  employed  by  Fawcett,  Preston  &  Co., 
and  that  they  own  the  vessel.  I  have  obtained  informahon  from  many  different 
sources,  all  of  which  goes  to  show  that  she  is  intended  for  the  Southern  Confederacy. 
I  am  satisfied  that  this  is  the  case.  She  is  ready  to  take  her  arms  on  board.  I  cannot 
learn  whether  they  are  to  be  shipped  here  or  at  some  other  port.  Of  course  she  is  in- 
teuded  as  a  privateer.  When  she  sails,  it  will  bo  to  bum  and  destroy  whatever  she 
meets  with  bearing  the  American  flag.' 

In  a  postscript  he  adds,  '*  The  guncamages  for  the  Oreto,  I  have  just 
learned,  were  taken  on  board  on  Friday  night  last,  in  a  rough  state,  and 
taken  down  in  the  hold.  Fraser,  Trenholm  &  Co.  have  made  advances 
to  Fawcett,  Preston  &  Co.,  and  Miller  the  builder.^ 

This  statement  as  to  the  gun-carriages  was  wholly  incorrect. 

Having  received  the  letter  of  Mr.  Dudley,  Mr.  Adams  writes,  inclos- 
ing it  to  Lord  Kussell,  as  follows: 

LkGATKiN   of  THK   UmTKD  STATKi>, 

Londony  FebruatTf  18,  186*2. 

My  Lord  :  I  have  the  honor  to  submit  to  your  consideration  the  copy  of  an  extract 
of  a  letter  addressed  to  me  by  the  consul  of  the  United  States  at  Liverpool,  going  to 
show  the  preparation  at  that  port  of  an  armed  steamer  evidently  intended  for  hostile 
operations  on  the  ocean.  From  the  evidence  furnished  in  the  names  of  the  persons 
stated  to  be  concerned  in  her  construction  and  outfit,  I  entertain  little  doubt  that  the 
intention  is  preciselv  that  indicated  in  the  letter  of  the  consul,  the  carrying  on  war 
against  the  United  States.  The  parties  are  the  same  which  dispatched  the  &rmnda, 
laden  with  contraband  of  war  at  the  time,  in  Aucnst  last,  when  I  had  the  honor  of 
calling  your  lordship's  attention  to  her  position,  which  vessel  then  succeeded  in  running^ 
the  blockade,  and  which  now  appears  to  be  about  again  to  depart  on  a  like  errand. 

Should  further  evidence  to  sustain  the  allegations  respecting  the  Oreto  Ihj  held  ne- 

'  British  Appendix,  vol.  i,  p.  1 ;  I'nited  States  Documents,  vol,  vi,  p.  216. 
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cessary  to  effect  the  object  of  secnring  the  interposition  of  Her  Majesty's  government, 
I  will  make  an  effort  to  procure  it  in  a  more  formal  manner. 
I  have,  &c.y 

CHARLES  FRANCIS  ADAMS.» 

It  is  clear  that,  in  the  information  thus  conveyed  to  Lord  Eussell, 
there  was.  so  far,  nothing  that  could  justify  the  seizure  of  the  vessel. 
Whether  Mr.  Dudley  communicated  to  Mr.  Adams  the  details  of  the  in; 
formation,  to  which  he  refers  in  general  terms  in  his  letter  of  the  17th, 
or  not,  it  is  certain  that  no  details  were  communicated  to  Her  Majesty's 
government.  Nothing  was  specifically  stated  beyond  the  names  of  the 
parties  for  whom  and  by  whom  the  vessel  had  been  built,  and  that  the 
former  were  the  same  as  had,  in  the  preceding  August,  dispatched  the 
Bermuda  laden  with  munitions  of  war,  with  which  she  had  suQ(3eeded  in 
running  the  blockade.  Beyond  this,  all  is  suspicion,  or,  at  best,  the  be- 
lief of  two  zealous  servants  of  the  United  States  Government,  with 
only  a  general  reference  to  information  received  by  one  of  them  from 
^^  many  different  sources,"  no  details  of  which  are  given,  or  means 
afforded  of  testing  its  accuracy  or  trustworthiness.  It  is  obvious  that, 
if  upon  such  a  representation  the  Government  had  proceeded  to  seize 
the  vessel,  no  court  could  have  condemned  her ;  she  must  inevitably  have 
been  released.  Indeed,  Mr.  Adams  himself  seems  to  have  been  conscious 
that  his  representation  was  not  one  on  which  the  Government  could  act 
without  further  materials ;  for  he  ends  his  letter  by  saying,  "  Should 
further  evidence  to  sustain  the  allegations  respecting  the  Oreto  be  held 
necessary  to  effect  the  object  of  securing  the  interposition  of  Her  Ma- 
jesty's government,  I  will  make  an  effort  to  procure  it  in  a  more  formal 


manner, 


V 


It  is  plain  from  this  that,  as  late  as  the  18th  of  February,  Mr.  Adams 
was  not  in  possession  of  evidence  on  which  he  felt  he  had  a  right  to  call 
for  the  interposition  of  the  Government. 

Nor  does  Mr.  Dudley  appear  to  have  succeeded  in  obtaining  any  more 
reliable  information.    On  the  19th  he  writes  again  to  Mr.  Seward : 

I  do  not  think  there  is  any  donbt  bnt  what  she  (the  Florida)  is  intended  for  the  so-called 
Soathem  Confederacy.  Information  from  many  different  sources  all  confirm  it,  and 
some  of  the  Southern  Agents  have  admitted  it.  On  Friday  night  last,  her  gun-car- 
riages, in  pieces,  and  some  in  a  rongh  state,  were  taken  on  boara  and  put  down  in  the 
hold.  It  is  understood  that  her  guns  are  at  the  foundery  of  Fawcett,  Preston  &  Co.  It 
is  probable  they  may  be  taken  on  in  boxes,  and  mounted  after  they  get  out  to  sea ; 
but  I  have  nothing  to  warrant  this  supposition,  except  the  fact  of  the  gun-carriages 
being  taken  on  board  in  the  night-time,  and  in  the  manner  they  were.  She  wiU  be 
quite  equal  in  strength  and  armament  to  the  Tuscarora  when  completed.  She  made  a 
trial  trip  of  twenty  miles  yesterday.  I  have  made  this  vessel  the  subject  of  two  dis- 
patches to  Minister  Adams,  and  communicated  to  him  all  the  particulars. ^ 

Here  again,  when  Mr.  Dudley  professes  to  be  in  possession  of  the  im- 
portant fact  that  some  of  the  Southern  Agents  had  admitted  that  the 
Oreto  was  intended  for  the  Southern  Confederacy,  he  communicated  the 
fact  only  to  Mr.  Seward.  No  such  information  is  given  to  Mr.  Adams, 
still  less  to  the  Government  or  to  the  local  authorities^  by  whom,  had  it 
been  imparted  to  them,  the  information  might  have  been  followed  up. 

Both  in  this  and  his  former  letter  Mr.  Dudley's  information  as  to 
the  gun-carriages  having  been  conveyed  on  board  the  Oreto,  with  the 
additionally  suspicious  circumstance  of  this  having  been  done  by  night, 
proved  altogether  mistaken.  The  report  made  by  the  custom-house 
oflBcers  of  Liverpool  on  the  21st  of  February  shows  that  the  vessel  had 
no  gun-carriages  on  board.    It  further  appears  by  reports  made  at  a 

1  British  Appendix,  ^ol.  i,  p.  1 ;  United  States  Documents,  vol.  vi;  p.  216. 
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later  period  that  she  had  no  gun-carriages  on  board  when  she  finally 
left  Liverpool.    She  had  none  on  board  when  she  arrived  at  Nassau. 

All  that  under  the  circumstances  could  possibly  be  asked  for,  on  the 
information  conveyed  to  the  government  by  Mr.  Adams,  was  inquiry ; 
and  this  Her  M^esty's  government  at  once  proceeded  to  institute. 

Immediately  on  the  receipt  of  Mr.  Adams's  letter,  Earl  Russell  took 
the  necessary  steps  for  causing  local  inquiries  as  to  the  Oreto  to  be  made 
by  the  officers  to  whose  department  it  appertained  to  investigate  such 
a  matter.  No  clew  having  been  given  to  the  secret  sources  of  informa- 
tion which  Mr.  Dudley  may  have  possessed,  these  officers  could  only 
apply  in  the  ti.rst  instance  to  the  builders  of  the  vessel.  The  result  of 
their  inquiries,  as  shown  in  the  reports  made  by  them,  appeared  per- 
fectly satisfactory.  The  commissioners  of  customs,  on  the  22d  of  Feb- 
ruary, report  to  the  treasury  as  follows : 

On  receipt  of  your  lordship's  reference,  we  forthwith  instructed  our  collector  at 
Liverpool  to  make  inquiries  in  regard  to  the  vessel  Oreto,  and  k  appears  from  his  re- 
port that  she  has  been  built  by  Messrs.  MiUer  &  Sons  for  Messrs.  Fawoett,  Preston  dc 
Co.,  engineers,  of  Liverpool,  and  is  intended  for  the  use  of  Messrs.  Thomas  Brothers, 
of  Palermo,  one  of  that  firm  having  frequently  visited  the  vessel  during  the  procoss  of 
building. 

The  Oreto  is  pierced  for  four  guns ;  but  she  has,  as  yet,  taken  nothing  on  board  but 
coals  and  ballast.  She  is  not,  at  present,  fitted  for  the  reception  of  guns,  nor  are  tke 
builders  aware  that  she  is  to  be  supplied  with  guns  while  she  remains  in  this  country. 
The  expense  of  her  construction  has  been  paid,  and  she  has  been  handed  over  to  Messrs. 
Fawcett  &  Preston.  Messrs.  MiUer  &  Sons  state  their  belief  that  her  destination  is 
Palermo,  as  they  have  been  requested  to  recommend  a  master  to  take  her  to  that  port, 
and  our  ooUector  at  Liverpool  states  that  he  has  every  reason  to  l>elieve  that  the  ves- 
sel is  for  the  Italian  government. 

We  beg  further  to  add,  that  special  directions  have  been  given  to  the  officers  at 
Liverpool  to  watch  the  movements  of  the  vessel,  and  that  we  wiU  not  fail  to  report 
forthwith  any  circumstance  which  may  occur  worthy  of  your  lordship's  cognizance. 

THO.  F.  FREMANTLE. 
GBENVILLE  C.  L.  BERKELEY.* 

The  statement  of  the  comniissiouers  was  based  on  the  following  re- 
ports which  they  had  received  from  their  officers  at  Liverpool: 

Mr,  Edwards  to  the  oommi$9ionera  of  ouitotM, 

Liverpool,  February  21, 1862. 
Honorable  Sirs  :  The  builders  of  the  veHuel  Oreto  are  Messrs.  Miller  &  Sons.    Mr. 
Miller  is  the  chief  surveyor  for  tonnage.    By  their  note  inclosed  the  vessel  is  correctly 
described,  and  I  have  every  reason  to  l>eUeve  that  she  is  for  the  Italian  government, 
and  not  for  the  Confederates. 

It  wiU  be  seen  by  the  note  of  the  surveyor,  Mr.  Morgan,  which  I  annex,  that,  as  yet, 
she  has  nothing  in  her,  so  that  the  information  furnished  to  the  government  is,  so  far, 
incorrect. 

Special  directions  have  been  given  to  the  officers  to  observe  the  movements  of  the 
vessel,  so  that  whatever  takes  place  can  be  made  known  to  the  board  at  any  time. 
Respectfully,  &c., 

8.  PRICE  EDWARDS. 
Mr.  Millt^r  to  Mr.  Edwards. 

Liverpool,  February  21, 1862. 
Sir  :  We  have  built  the  dispatch-vessel  Oreto  for  Messrs.  Fawcett,  Preston  &  Co., 
engineers,  of  this  town,  who  are  the  agents  of  Messrs.  Thomas  Brothers,  of  Palermo,  for 
whose  use  the  vessel,  we  understand,  has  been  built.  She  is  pierced  for  four  guns ;  she 
has  taken  nothing  whatever  on  board  except  coals  and  ballast ;  she  is  in  no  way  fitted 
for  the  reception  of  guns,  as  yet ;  nor  do  we  know  that  she  is  to  have  ffuns  while  iu 
England.  Mr.  Thomas,  of  the  firm  at  Palermo,  frequently  visited  the  ship  while  she 
was  being  built. 

We  have  handed  her  ovex  to  the  engineers,  and  have  been  paid  for  her.    According  to 
the  beet  of  my  information  the  preHeut  destination  of  the  vessel  is  Palermo ;  and  we 
have  been  asked  to  recommend  a  ma^t'er  to  take  her  out  to  Palermo. 
I  remain,  &c., 

T.  MILLER 
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Mr.  Morgan  to  Mr,  Edwards. 

February  21, 1862. 

Sm :  I  be^  to  state  that  I  have  inspected  the  Oreto,  now  lying  in  Toxteth  Dock, 
agreeably  with  your  directions  issued  to-day. 

She  is  a  splendid  steamer,  suitable  for  a  dispatch-boat ;  pierced  for  guns,  but  has 
not  any  on  board,  nor  are  there  any  gun-carriages.  Coals  'and  ballast  are  all  that  the 
holds  contain. 

Respectfully,  &c., 

C.  MORGAN,  Collector.' 

Here,  therefore,  was  the  assarance  of  a  respectable  firm  of  ship-boild- 
ers,  by  whom  the  vessel  had  been  bailt,  that  it  was  understood  by  them 
to  have  been  built  for  Thomas  Brothers  of  Palermo,  whose  agents  Faw- 
cett  &  Co.  were,  and  that  Mr.  Thomas,  a  member  of  the  Palermo  firm,  had 
frequently  visited  the  ship  while  she  was  in  the  course  of  construction. 
There  was  the  statement  of  Mr.  Edwards,  an  officer  possessing  the  con- 
fidence of  the  govemnent^  that  he  had  every  reason  to  believe  that  the 
vessel  was  built  for  the  Italian  government,  and  not  for  the  confederates. 
And  ft'om  the  report  of  Mr.  Morgan,  another  government  officer,  as  well 
as  from  the  statement  of  Mr.  Miller,  it  further  appeared  that  the  repre- 
sentation of  Mr.  Dudley,  that  the  vessel  '^  had  received  her  gun-car- 
riages and  was  ready  to  take  her  arms  on  board,"  was  altogether  incorrect, 
there  being  no  gun-carriages  on  board,  or  preparation  of  any  sort  for 
the  reception  of  guns. 

If,  prior  to  the  receipt  of  these  reports,  the  evidence  was  insufficient 
to  justify  the  seizure  or*  detention  of  the  vessel,  assuredly  after  them 
Her  Majesty's  government  would  have  acted  most  improperly  if  they 
had  directed  their  officers  to  adopt  so  arbitrary  and  unwarranted  a  pro- 
ceeding. 

It  may  be  said  that  further  inquiries  should  have  been  instituted. 
But  of  whom  !  Mr.  Dudley,  to  whom  every  one  who  had  conceived 
any  suspicions  about  the  vessel,  or  heard  any  rumors  respecting  her, 
appears  to  have  run,  and  who  of  course  was  naturally  dispo^  to 
listen  to  any  statements  of  the  kind,  made  a  point  of  not  giving  up  the 
names  of  his  informants.  Ko  facts  were  ever  communicated  by  Mr. 
Dudley,  either  to  the  officers  of  the  port  or  to  the  police  of  Liverpool. 

The  reports  received  from  the  commissioners  of  Aistoms  by  the  gov- 
ernment were  at  once  communicated  to  Mr.  Adams.  I  cannot  help 
thinking  that  then  was  the  time  for  putting  Her  Majesty's  government 
in  possession  of  any  information  which  had  been  obtained  by  Mr.  Dud- 
ley from  so  ^^many  different  sources,"  if  that  information  could  have 
been  made  available,  and  for  procuring  the  evidence  which  Mr.  Adams 
had  expressed  himself  willing  to  make  an  effort  to  obtain.  But  nothing 
further  was  heard  from  that  gentleman  till  the  26th  of  March,  ^up- 
wards of  a  month  later,)  when  the  vessel  bad  actually  sailed.  Either 
Mr.  Adams  felt,  after  the  reports  made  to  the  government  by  its  officers, 
that  the  zeal  of  Mr.  Dudley  had  led  him  to  form  hasty  conclusions, 
or  the  information,  though  derived  from  *'many  different  sources," 
turned  out  to  be  such  as  could  not  be  relied  on,  ox  the  evidence  was 
found  not  to  be  forthcoming.  Even  Mr.  Dudley,  whose  untiring  industry 
and  zeal  in  the  discharge  of  his  duty  is  certainly  entitled  to  admi- 
ration, does  not  appear  to  have  supplied  Mr.  Adams  during  the  whole  of 
this  period  with  any  evidence  of  importance,  or  to  have  been  required 
by  Mr.  Adams  to  procure  evidence  upon  whictc  the  government  could 
be  called  upon  to  act.  It  appears  to  me,  under  these  circumstances, 
singularly  inconsistent  and  unjust  to  impute  as  matter  of  blame  to  Earl 
Bussell,  as  is  done  in  the  case  of  the  United  States,  that  he  did  not  call 
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npoD  Mr.  Adams  to  furnish  farther  evidence.  The  governiheDt  were 
satisfied  with  the  reports  of  their  officers,  having  received  which  they 
might  reasonably,  and  without  being  liable  to  any  imputation  of  want 
of  due  care,  be  of  opinion  that  they  ought  to  rest  content,  at  all  events 
till  something  more  should  be  brought  forward.  There  was  no  reason 
why  they  should  doubt  the  written  statement  of  Messrs.  Miller,  a  firm 
of  known  respectability,  and  one  of  the  members  of  which  was  a  gov- 
ernment officer  at  the  port.  All  the  firms  mentioned  had  carried  on 
business  at  Liverpool  previously  to  the  war,  and  it  neither  is,  nor  can 
be,  suggested  that  after  the  war  had  begun  they  had  no  business  deal- 
ings or  transactions  except  with  the  Confederate  States.  At  the  same 
time,  as  there  was  no  doubt  that  the  vessel  was  one  which  was  capable 
of  being  adapted  to  the  purpose  of  war,  it  was  right  at  such  a  conjuncture 
that  a  watchful  eye  should  be  kept  on  her.  Directions  to  this  effect 
were  accordingly  given  by  the  commissioners  of  customs,  and  the  ves- 
sel was  diligently  watched  until  the  hour  of  her  departure.  If  evi- 
dence had  been  forthcoming  to  show  that  the  government  officers  were 
deceived,  it  was  for  Mr.  Dudley,  who  professed  to  know  where  it  was  to 
be  found,  to  produce  it.  He  would  have  been  wholly  wanting  in  his 
duty  if,  being  possessed  of,  or  enabled  to  obtain  such  evidence,  he  had 
Mled  to  produce  it.  The  fact  that  neither  Mr.  Dudley  nor  Mr.  Adams 
made  any  communication  to  the  government  till  after  the  vessel  had 
sailed  is,  as  it  seems  to  me,  very  strong  to  show  that  no  such  evidence 
was  to  be  had. 

If  Mr.  Dudley,  to  whom  everybody  appears  to  have  resorted  who  had 
anything  to  communicate,  could  find  nothing  on  which  his  superior, 
Mr.  Adams,  ever  ready  to  address  requisitions  or  remonstrances  to 
Earl  Russell,  could  call  for  the  intervention  of  Her  Majesty's  govern- 
ment, it  seems  unreasonable  to  reproach  the  government  with  want  of 
due  diligence  in  not  making  inquiries  which,  there  is  every  rciason  to 
think,  could  have  led  to  no  profitable  result 

That  the  government  were  sincerely  desirous  of  ascertaining  the  true 
character  of  this  vessel,  lest,  possibly,  any  violation  of  neutrality  should 
be  contemplated,  is  shown  by  this,  that  instead  of  resting  satisfied  with 
the  inquiries  of  thS  local  officers,  a  belief  having  been  expressed  that 
the  vessel  was  being  built  for  the  Italian  government.  Lord  Russell,  on 
the  26th  of  February,  telegraphed  to  Sir  James  Hudson,  the  British 
minister  at  Turin,  desiring  him  to  "  ascertain  and  report  whether  a  vessel 
called  the  Oreto,  now  fitting  out  at  Liverpool,  is  intended  for  the  use  of 
the  Italian  government.''  ^  Sir  James  Hudson  having  referred  to  Signer 
Ricasoli,  the  minister  for  foreign  affairs,  telegraphs,  in  answer :  **  Eica- 
soli  tells  me  he  has  no  knowledge  whatever  of  the  ship  Oreto,  but  will 
cause  inquiry  to  be  made."^  As  the  construction  of  such  a  vessel  would 
belong  to  the  department  of  the  marine,  the  fact  of  Signer  Bicasoli 
being  unaware  of  any  order  having  been  given  for  its  construction 
would,  of  course,  not  be  conclusive.  Indeed,  Signer  Eicasoli  would  not 
take  upon  himself  ^o  negative  the  fact,  but  promised  to  make  inquiry 
on  the  subject.  Unfortunately  the  result  of  the  inquiry,  which  was  that 
the  vessel  had  not  been  built  for  the  Italian  government,  was  not  com- 
municated to  Sir  James  Hudson  till  the  25th  of  March,  by  which  time 
the  Oreto  had  actually  sailed.^  The  delay  is  believed  to  have  been 
owing  to  a  change  in  the  Italian  ministry,  which  occurred  about  the 
period  in  question ;  for  the  answer  to  Sir  James  Hudson  was  given  not 
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by  Signor  Eicasoli,  but  by  Signor  Eatazzi,  who  had  succeeded  him  as 
minister  for  foreign  affairs.  The  delay  is  certainly  not  one  for  which 
Her  Majesty's  government  can  in  any  way  be  held  responsible.  Until 
the  final  answer  to  Sir  James  Hudson's  inquiry  had  been  given,  the  un- 
certain answer  of  Signor  Eicasoli  could  not,  for  the  reason  already 
given — ^namely,  that  tbe  matter  was  not  one  belonging  to  his  depart- 
ment—suffice to  warrant  the  seizure  or  detention  of  the  vessel.  The  ig- 
norance of  the  Italian  consul  at  Liverpool,  who  would  hot  necessarily  be 
informed  of  an  order  given  by  the  Italian  government,  especially  if  the 
order  had  been  given  to.  Thomas  Brothers  of  Palermo,  could  not  make 
it  unnecessary  to  wait  for  Signor  Eatazzi's  answer.  But  the  alleged 
ignorance  of  the  Italian  consul  was  never  communicated  to  the  govern- 
ment or  to  the  local  authorities.  The  information  walfe  given  by  Mr. 
Dudley  to  Mr.  Seward  alone:  in  other  words,  was  thrown  away. 

Mr.  Dudley  continued  to  keep  a  watchful  eye  on  the  Oreto.  On  the 
27th  of  February  he  writes  to  Mr.  Seward : 

I  have  poBitive  evidence  that  the  Oreto  ^n-boat  is  intended  for  the  southern  confed- 
eracy. She  is  to  carry  sixteen  ^ns,  is  intended  as  a  privateer,  and,  from  present  ap- 
pearances, looks  as  if  she  would  start  on  her  cruise  direct  from  this  port.  She  has 
taken  on  board,  this  morning,  seventy  barrels  of  pork  and  beef,  sixty  sacks  of  navy  and 
six  barrels  of  cabin  bread,  together  with  other  provisions.  The  guns  are  to  be  shipped 
at  some  other  port  in  England.  ^ 

Again  on  the  1st  of  March  : 

The  day  before  yesterday  I  wrote  the  Department  tiiat  I  had  obtained  evidence  that 
the  gun-boat  Oreto  was  intended  as  a  privateer,  and  that  bhe  was  taking  on  her  pro- 
visions, &c.  Since  then  she  has  been  quite  bu&>y  in  taking  on  provisions.  She  has  a 
very  large  quantity,  enough  for  a  long  cruise.  They  are  getting  as  many  southern 
sailors  as  they  can.  They  want  130  men  if  they  can  procure  them.  The  pilot  has  been 
told  they  would  leave  to-day ;  they  are  only  waiting  for  the  arrival  of  the  West  India 
boat  at  Southampton.  The  captain  who  is  to  command  her  is  to  come  by  this  boat.  A 
man  by  the  name  of  Du^uid,  a  Scotchman,  is  to  take  her  out  of  this  port  as  an  English 
vessel.  Her  transfer  will  be  made  outside.  The  pilot  thinks  she  will  not  come  back 
to  Liverpool  after  her  trial  trip.  He  is  given  to  understand  that  she  will  go  to  the  Isle 
of  Man,  then  to  Holyhead,  and  some  other  ports,  in  one  of  which  her  guns  will  be 
placed  on  board,  and  then  she  will  enter  at  once  on  her  cruise,  and  sail  to  the  Mediter- 
ranean. I  have  made  arrangements  by  which  I  think  intelligence  of  her  movements 
will  be  communicated  to  me.  Yesterday  I  addressed  letters  to  the  consuls  on  the  Med- 
iterranean, and  sea-ports  of  Spain,  Portugal,  and  some  others,  advising  them  of  this 
vessel,  and  requesting  the^  to  report  her  if  she  should  visit  the  port.  The  programme, 
as  laid  down  to  the  pilot,  may  not  be  carried  out,  but  it  looks  very  probable  when 
taken  in  connection  with  the  large  supplies  of  provisions  she  has  received  on  board.  ^ 

Tbe  programme  was  not  carried  out  The  Oreto  neither  went  to  the 
Isle  of  Man,  nor  Holyhead,  nor  the  Mediterranean ;  nor  did  she  get  aoy 
southern  sailors. 

In  the  foregoing  letters  Mr.  Dudley  says  he  has  "  positive  evidence  '" 
that  the  gnn-l>oat  Oreto  was  intended  as  a  privateer,  and  for  the  south- 
em  confederacy.  If  so,  one  is  naturally  induQed  to  ask  how  it  was  that 
this  evidence  was  not  communicated  to  Mr.  Adams,  by  whom  it  might 
immediately  have  been  made  available,  instead  of  being  only  spoken  of, 
and  that  only  in  general  terms,  to  Mr.  Seward,  who,  being  on  the  other 
side  of  the  Atlantic,  could  not,  of  course,  make  use  of  it  to  stop  the  ves- 
sel. Is  not  the  fair  inference  to  be  drawn  from  this  and  the  other  let- 
ters of  this  gentleman,  when  we  see  how  little  resulted  from  them,  that 
anxious  to  show  his  zeal  in  the  best  light,  he  was  more  disposed  to 
■address  himself  to  the  Secretary  of  State  than  to  the  minister  in  Lon- 
don, and  was  somewhat  apt  to  boast  of  possessiug  evidence,  when,  in 
fact,  he  had  nothing  more  than  reports  and  conjectures,  which,  though 
not  inconsistent  with  probability,  possessed  no  substantial  or  available 
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reality  1    Or  was  it  that  his  information  was  obtained  by  secret  means 
which  would  have  stamped  it  with  discredit  if  produced  f 
On  the  5th  of  March  Mr.  Dudley  again  writes  Mr.  Seward : 

Owing,  as  it  is  alleged,  to  the  authorities  here,  the  Oreto  has  been  compelled  to  reg- 
ister as  an  English  vessel,  and  be  re^^larly  entered,  Ac.  She  entered  on  Saturday 
last  for  PsJermo,  in  Sicily,  and  Jamaica,  in  the  West  Indies,  W.  C.  Miller  as  owner,  and 
Dnguid  as  commander.  Her  gnns  are  not  on  board.  She  shipped  her  crew  on  Monday 
last.  Inclosed  find  a  copy  of  an  agreement  given  by  the  captain  to  one  of  the  meo. 
By  it  you  will  see  ihat,  while  MiUer  is  the  owner,  Fawcett,  Pi*eston  &  Co.  pay 
the  men.  I  have  this  document  temporarily  in  my  possession.  The  transfer  of  the 
vessel  to  the  southern  confederacy  will  not  be  made  nere,  but  at  some  place  outside ; 
it  may  be  at  Palermo  or  Bermuda,  but  most  likely  at  some  place  in  the  Mediterranean, 
as  the  pilot  and  aU  the  men  are  now  given  to  understand  that  they  are  first  to  go  there. 
The  foreman  in  Fawcett,  Preston  &  Co.'s  told  a  young  man,  formerly  in  the  employ  of 
that  company,  that  the  guns  for  the  Oreto  were  to  be  shipped  to  Palermo,  and  put  on 
board  at  that  place ;  while  another  person  in  their  foundery  told  one  of  my  men  that 
the  guns  had  been  sent  on  in  the  steamer  Bermuda,  and  were  to  be  landed  at  Ber- 
muda, and  that  the  Oreto  was  to  call  there  for  them.  Which  of  these,  or  whether  either 
of  them,  is  true,  I  cannot  tell;  but  what  gives  some  strength  to  the  latter  statement  is 
the  fact  that  on  Saturday  morning  last,  while  the  Bermuoa  was  in  the  river,  and  just 
before  she  sailed,  several  large  cannon  were  placed  on  board  of  her.  Both  of  these  per- 
sons in  the  employ  of  Fawcett,  Preston  <&  Co.  stated  that  she  was  intended  for  the 
confederates.  The  report  is  that  she  is  to  stop  at  Holyhead.  I  have  sent  a  man  there 
to  watch  her,  and  made  arrangements  with  one  of  the  crew  to  give  information  from 
time  to  time ;  made  her  the  subject  of -a  number  of  communications  to  Mr.  Adams,  and 
on  Friday  addressed  a  circular  to  all  our  consuls  in  the  Mediterranean,  requesting 
them  to  look  after  and  report  to  the  Department  in  case  she  should  visit  the  port.  The 
provisions  of  the  Oreto  are  of  the  very  best  kind,  and  very  ample,  (the  pilot  says 
enough  to  last  a  year,)  with  abundance  of  wines  and  liquors  for  the  officers.  She 
sailed  from  here  last  evening — the  bill  of  entry  saj's  for  Palermo  and  Jamaica  in  bal- 
last.   Her  crew  shipped  consists  of  fifty-two  men.^ 

The  conflicting  statements  set  forth  in  this  letter  show  how  uncertain 
and  unreliable  were  the  reports  which  were  conveyed  to  Mr.  Dudley  by 
persons  who  gave  their  conjectures  as  facts,  as  well  as  how  little  reli- 
ance can  be  placed  on  the  information  of  Mr.  Dudley,  and  how  readily 
that  gentleman  accepted  unauthentic  rumors  and  reports  as  the  founda- 
tion of  his  statements.  Mr.  Miller  was  not  registered  as  owner,  but,  as 
we  shall  see  in  a  moment,  Mr.  John  Henry  Thomas,  a  merchant  con- 
nected with  Palermo.  In  the  agreement  with  the  crew,  printed  in  the 
British  appendix,  the  firm  of  Fawcett,  Preston  &  Co.  are  mentioned 
as  *^  managing  owners  f  no  mention  is  made  of  Mr.  Miller,  either  as 
registered  or  managing  owner. 

The  guns  for  the  Oreto,  which  it  was  asserted  were  to  go  out  in  the 
Bermuda,  did  not  go  out  in  that  vessel. 

Here,  again,  I  cannot  but  repeat  the  observation  that  while  facts 
which,  if  true,  were  no  doubt  of  importance,  are  communicated  to  Mr. 
Seward,  no  information  respecting  them  is  given  to  Mr.  Adams,  by 
whom  they  might  have  been  turned  to  good  account,  or  to  the  local 
authorities,  to  whom  they  might  have  afforded  a  clue  to  get  at  the  truth. 
The  statements  made  by  the  foreman  and  workmen  of  Fawcett,  Preston, 
&  Co.,  if  mentioned  in  the  proper  quarter,  might  have  led  to  important 
revelations. 

The  attention  of  the  local  authorities  at  Liverpool  had  not  been  with- 
drawn from  the  vessel.  They  insisted,  as  appears  from  Mr.  Dudley's 
letter  to  Mr.  Seward,  of  the  5th  of  March,  that  the  ship  should  be  reg- 
istered, no  doubt  as  the  condition  of  her  clearance,  and  on  the  3d  of 
March,  she  was  registered  accordingly,  in  the  name  of  "  John  Henry 
Thomas,  of  Liverpool,  in  the  county  of  Lancaster,  merchant,"  appar- 
ently either  a  member  of  or  connected  with  the  Palermo  firm — the  said 
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John  Henry  Thomas  then  making  the  following  declaration,  according 
to  the  usaal  form : 

I,  the  undersigned  John  Henry  Thomas,  of  Liverpool,  county  of  L  anca«ter,  mer- 
chant, declaie  as  follows :  I  am  a  natnral-bom  British  snbject,  bom  at  Palermo,  in 
the  island  of  Sicily,  of  British  parents,  and  have  never  taken  the  oath  of  allegiance  to 
any  foreign  state.  The  above  general  description  of  the  ship  is  correct.  James  Alex- 
ander Duguid,  "whose  certificate  of  competency  or  service  is  No.  4,073,  is  the  master  of 
said  ship.  I  am  entitled  to  be  registered  as  owner  of  sixty-fonr  shares  of  the  said 
ship.  To  the  best  of  my  knowledge  and  belief  no  person  or  body  of  persons  other  than 
such  persons  or  bodies  of  persons  as  are  by  the  merchant  shipping  act,  1854,  qualified 
to  be  owners  of  British  ships,  is  entitled,  as  owner,  to  any  interest  whatever,  either 
legal  or  beneficial,  in  the  said  ship.  And  I  make  this  solemn  declaration,  conscien.- 
tiously  believing  the  same  to  be  true. 

JOHN  H.  THOMAS. 

Made  and  subscribed  the  Ist  day  of  March,  18G2,  by  the  above-named  John  Henry 
Thomas,  in  the  presence  of— 

J.  C.  JOHNSTONE,  Jr., 
Beffiatrar  of  Shipping^  Fort  of  Liverpool 

The  fa<5t  of  Mr.  Thomas,  who  thus  declared  himself  to  be  a  native  of 
Palermo,  being  registered  as  the  owner,  and  his  declaration  that  no  per- 
son or  body  of  persons,  other  than  such  as  were  by  the  merchant  ship- 
ping act  qualified  to  be  owners  of  British  ships,  was  entitled,  as  owner, 
to  any  interest,  legal  or  beneficial,  in  the  vessel,  were  of  course  calcu- 
lated to  give  support  to  the  statement  that  the  vessel  was  intended  for 
the  firm  of  Thomas  Brothers  of  that  place. 

On  the  ensuing  day,  the  4th,  the  Oreto  cleared  out  for  Palermo  and 
Jamaica. 

Attention  is  called  in  the  case  of  the  United  States  to  the  fact  that, 
**  notwithstanding  the  alleged  belief  of  the  Liverpool  officers  that  the 
vessel  was  intended  for  the  King  of  Italy,  she  was  allowed  to  clear  for 
Jamaica  in  ballast."  In  fact,  she  cleared  for  Palermo  and  Jamaica ;  not, 
as  would  appear  to  be  thus  represented,  for  Jamaica  alone.  And  it  is  to 
be  observed  that  the  belief  of  Mr.  Edwards,  the  collector,  on  this  head 
had  been  expressed  as  much  as  a  month  before,  without,  as  it  would 
appear,  any  definite  grounds ;  and  that,  on  the  other  hand,  Messrs.  Mil- 
ler had  stated  that  she  had  been  built  for  the  Palermo  firm,  and  that 
this  statement,  had  received  confirmation  from  the  registration  of 
Thomas  as  her  owner. 

Though  represented  as  destined  to  be  handed  over  to  the  Italian  gov- 
ernment, as  a  dispatch-boat,  yet,  if  built  in  the  first  instance  for  a  pri- 
V  ate  firm,  it  was  not  impossible  that  it  might  be  intended  that  she  should 
make  a  voyage  to  the  West  Indies  before  being  parted  with.  Even  if 
her  being  cleared  for  Jamaica,  as  well  as  ^Palermo,  had  been  deemed  a 
circumstance  of  suspicion,  it  would  not  have  justified  a  seizure  of  the 
vessel,  unless  there  was  something  to  show  that  the  clearance  was  ficti- 
tious and  fraudulent.  It  was  only  by  subsequent  events  that  this  was 
made  to  appear. 

Attention  is  invited  in  the  case  of  the  United  States  to  what  is  called 
the  "  easy  credulity  "  of  these  officicals,  "  who  to  the  first  charges  of 
Mr.  Adams  replied  by  putting  forward  the  belief  of  the  builders  as  to 
the  destination  of  the  vessel,  and  who  met  his  subsequent  complaints 
by  extracting  from  the  custom-house  records  the  false  clearance  which 
Bullock  and  Fraser,  Trenholm  &  Co.  had  caused  to  be  entered  there.'^ 

This  representation  appears  to  me  very  unfair.  These  officers,  on  re- 
ceiving instructions  from  the  commissioners  of  customs  to  make  inquiry^ 


;  British  Appendix,  vol.  i,  p.  10.  ^^^^^^  ^  GoOqIc 

^  Case  of  tie  United  States,  p.  337.       "^  o 


376  ARBITRATION   AT   GENEVA. 

had  no  one  to  resort  to  on  the  first  occasion  but  the  builders.  They 
could  report  no  other  than  what  the  builders  stated,  which  was  that  <^  to 
the  best  of  their  information  "  the  present  destination  of  the  vessel  was 
Palermo,  as  it  had  been  built  for  the  firm  of  Thomas  Brothers,  of  that 
place,  and  they  had  been  asked  to  recommend  a  master  to  take  her  out 
to  Palermo.  When  it  is  said  that  on  the  second  occasion  the  oflficers 
extracted  from  the  custom-house  records  the  false  clearance  which  Bul- 
lock and  Eraser,  Trenholm  &  Co.  had  caused  to  be  entered  there,  it  is 
again  to  be  borne  in  mind  that  it  was  their  duty  to  communicate  the 
entry  of  the  ship's  clearance  to  their  superiors,  according  as  it  stood  on 
the  register ;  besides,  there  is  no  evidence  of  the  entry  having  been 
made  by  Bullock  or  by  Fraser,  Trenholm,  &  Co.  Indeed,  that  Bullock 
can  have  been  a  party  to  the  clearance  is  impossible.  The  recklessness 
of  the  assertion  is  apparent  from  the  fact  that  the  clearance  was  effected, 
and  the  entry  of  it  made  on  the  3d  of  March ;  whereas  Bullock  did  not 
arrive  at  Liverpool  in  the  Annie  Childs  till  the  llth.^  If  Fraser  &  Co. 
were  parties  to  the  clearance  the  fact  appears  to  have  been  unknown  to 
Mr.  Dudley ;  no  suggestion  of  the  kind  is  anywhere  made  by  him.  Still 
less  is  there  any  ground  whatever  for  supposing  that  the  ofiBcers  had  any 
knowledge  or  reason  to  suspect  that  the  entry  had  been  made  by  these 
parties,  or  was  in  any  respect  false.  The  slur  attempted  to  be  cast  on  these 
officers,  who  are  said  to  have  been  deceived  only  ''  because  they  wished 
to  be  deceived,"  appears  to  me,  I  must  say,  wholly  unfounded,  and  one 
cannot  but  regret  to  see  imputations  of  this  kind  introduced  into  a  case 
stated  on  the  part  of  the  American  Government. 

But  the  question,  it  must  never  be  forgotten,  is  not  whether  these 
officers  were  unduly  credulous ;  the  question  on  which  the  liability  of  the 
British  government  must  depend  is  whether  there  were  facts  ascertained, 
or  capable  of  being  ascertained,  upon  which  they  would  have  been  jus- 
tified in  taking  possession  of  this  vessel.  It  seems  to  me  that  there 
were  not. 

Upon  what  evidence  could  Her  Majesty's  government  have  supported 
the  seizure,  or  asked  for  the  confiscation  of  this  vessel  in  an  English 
court  of  law  f 

It  is  here  all  essential  to  keep  in  mind  what  it  was  which  in  a  court  of 
law  it  would  have  been  incumbent  on  the  public  prosecutor  to  establish, 
in  order  to  the  condemnation  of  the  vessel  under  the  foreign -enlistment 
act.  He  would  have  had  in  the  first  place  to  show  th^-t  the  vessel  was 
equipped  for  war.  As  to  this,  it  is  true  there  would  have  been  no  diffi- 
culty. The  vessel  was  pierced  for  guns,  and  had  the  necessary  fittings 
for  war ;  she  was  represented  as  a  dispatch-boat,  which  means  a  vessel 
capable  of  being  armed,  and  therefore  of  being  used  for  war.  But  it 
would  have  been  further  necessary  to  prove  that  the  vessel  was  in- 
tended to  be  used  against  a  belligerent  with  whom  Great  Britain  was  at 
peace,  fiere  lay  the  difficulty  j  for  on  this  head  the  evidence  totally 
failed.  Beyond  surmises^  suspicion,  rumor,  there  was  nothing,  at  least 
nothing  tangible  or  that  could  be  made  practicably  available.  Accord- 
ing to  the  safe  and  sound  rules  of  evidence,  which  happily  prevail  in  an 
English  court  of  justice,  as  also  in  those  of  America,  (for  the  procedure 
is  the  same  in  both,)  the  suspicions  and  impressions  of  Mr.  Dudley  would 
have  been  wholly  inadmissible ;  the  reports  received  by  him  from  per- 
sons who  could  not  be  brought  forward  would  have  been  rejected  as 
mere  hearsay ;  the  gossip  of  the  docks  or  the  shipwrights'  yards  would 
have  been  at  once  excluded  5   insinuations,  imputing  to  respectable 
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officers  abandonment  of  duty  and  complicity  in  crime,  recklessly  made 
and  unsupported  by  proof,  would  have  been  treated  with  proper  disre- 
gard. But,  beyond  this,  what  was  there  to  show  that  this  vessel  was 
intended  for  the  service  of  the  Confederate  States  !  Positively  nothing ; 
while,  on  the  other  hand,  there  was  the  fact  that  an  apparently  respect- 
able merchant,  a  native  of  Palermo,  had  registered  himself  as  the  owner ; 
that  the  vessel  had  cleared  for  Palermo  and  Jamaica,  and  that  her  crew 
had  signed  articles  for  a  voyage  to  those  plaees. 

A  circumstance  to  which  the  officers  at  Liverpool  appear  to  have  at- 
tached considerable  importance,  was  that  the  vessel,  though  pierced  for 
guns,  had  not  even  gun-carriages  on  board,  and  was  wholly  unarmed 
and  destitute  of  munitions  of  war.  It  might  indeed  be  surmised  by  Mr. 
Dudley  that  the  vessel  would  receive  her  armament  elsewhere,  and  the 
sequel  proved  that  his  suspicions  were  well  founded ;  but  on  his  own 
showing  he  was  wholly  without  evidence  to  prove  that  such  was  to  be 
the  case.  Nor  must  it  be  forgotten  that  the  Florida  was  the  first  vessel 
of  war  built  in  England  for  the  Confederate  States,  and  that  the  artifices 
and  tricks,  to  which  the  unscrupulous  cunning  of  the  confederate  agents 
did  not  hesitate  to  resort  in  violation  of  British  neutrality,  had  not  till 
then  been  brought  into  play.  The  officers  therefore  finding,  after  hav- 
ing unceasingly  watched  the  vessel,  that  no  attempt  was  made  to  arm 
her,  may  not  unreasonably  have  been  satisfied  that  she  was  leaving  on 
an  innocent  voyage;  or,  at  all  events,  without  there  being  any  intention 
of  arming  her  in  British  waters.  To  some  miuds  this  may  seem  *^  easy 
credulity.^  To  others,  less  astute,  it  may  seem  natural  enough,  and  not 
to  be  justly  imputable  to  want  of  proper  diligence  or  to  intentional 
neglect  of  duty. 

If,  indeed,  the  officers  had  become  aware  that  another  vessel  had  been 
at  that  timje  taking  on  board  gun-carriages  and  guns  capable  of  being 
put  on  board  the  Oreto  after  she  had  left  the  port,  such  a  circumstance 
would  have  been  well  calculated  to  excite  suspicion  that  the  professed 
voyage  to  Palermo  and  Jamaica  was  but  the  pretended  destination  of 
the  vessel. 

But  nothing  of  the  kind  existed.  ^I,  Staempfli,  who  has  insisted  on 
such  a  fact  as  one  of  the  main  grounds  of  a  decision  against  the  British 
government,  has  here  fallen  into  a  very  serious  error.  Instead  of  the 
guns  and  their  carriages  being  brought,  as  he  has  imagined,  from  Hartle- 
pool to  Liverpool  and  there  shipped,  they  were,  in  fact,  in  order  to  avoid 
suspicion,  transmitted  by  railway,  unknown  to  the  authorities,  from 
Liverpool  to  Hartlepool,  a  port  on  the  opposite  coast  of  England,  and 
there  shipped ;  so  that,  while  the  officers  at  Liverpool  knew  nothing  of 
the  shipment  of  the  guns,  the  officers  at  Hartleppol  knew  nothing  of  the 
sailing  of  the  Oreto.  To  this  it  may  be  added  that,  though  Mr.  Dudley 
was  aware  of  the  sailing  of  both  the  ships,  and  also  of  the  transport  of 
guns  and  munitions  of  war  from  Liverpool  to  Hartlepool  by  Fawcett  & 
Co.j  to  form  part  of  the  cargo  of  the  Bahama,  it  never  occurred  to  him 
to  imagine  that  there  was  any  connection  between  the  two  vessels. 
While  he  believed  that  the  Oreto  was  about  to  proceed  to  the  Mediter- 
ranean, his  letters  show  that  he  believed  that  the  guns  and  munitions 
of  war  sent  to  the  Bahama  were  intended  to  run  ttie  blockade  or  be 
taken  to  Bermuda  or  Nassau,  to  be  there  transshipped  for  that  purpose. 

On  the  7th  of  March  he  writes  to  Mr.  Seward  : 

Some  three  weeks  ago  I  was  credibly  infonned  that  the  same  parties  who  had  pur- 
chased, the  Herald  haa  bought  the  steamer  Bahama ;  i hat  they  would  load  her  with 
munitions  of  war  for  the  so-called  southern  confederacy,  and  either  run  the  blockade 
or  else  land  her  cargo  at  Bermuda  and  run  it  into  Charleston  on  smaller  vessels.    I 
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made  inc^na'ies  to  find  her,  and  wrote  to  different  consulates  without  obtainin^any 
information  abont  her,  or  any  vessel  of  that  name.  Yesterday  we  discovered  that  Faw- 
cett,  Preston  &.  Co.  were  shipping,  by  rail,  cases  containing  shells  and  shot,  also  oases 
supposed  to  contain  cannon  and  rifles^irected  to  *^  Pick^rd  A  Co.,  West  Hartlepool, 
for  shipment  per  steamer  Bahama,  for  Hamburg.'^  This  Hartlepool  is  the  same  place 
where  the  Bermuda,  on  her  first  trip,  received  a  portion  of  her  cargo.  I  have  written 
to  the  consuls  at  Leeds  and  London,  and  will  endeavor  to  learn  something  more  about 
this  business.^ 

On  the  12th  of  March  : 

The  vice-consul  at  Newcastle  writes  mo  that  there  is  a  steamer,  called  the  Bahama, 
loading  at  West  Hartlepool.  He  no  doubt  wUl  advise  the  Department  and  give  all  the 
particulars  in  reference  to  her.  Fawcett,  Preston  &  Co.  are  sending  large  quantities 
of  munitions  of  war  to  this  vessel.  They  have  already  sent  from  Liverpool  five  hun- 
dred oases  of  shot  and  shells,  upward  of  twenty  tons  of  cannon,  and  about  four  t4>ns 
of  gun-carriages.  This  vessel  will  either  run  the  blockade  or  land  her  cargo  at  Ber« 
muda  or  Nassau,  and  have  it  ferried  over  in  smaller  vessels.'- 

When  Mr.  Dudley  himself  had  not  the  shadow  of  a  suspicion  that 
the  guns  sent  over  to  Hartlepool  to  be  lo^jled  in  the  Bahama  were  in- 
tended for  the  Oreto,  it  would  be  unreasonable,  even  independently  of 
the  mistake  I  have  adverted  to,  to  expect  that  the  Liverpool  oflBcers 
should  have  seen  through  the  contrivance. 

Now,  indeed,  we  are  enabled  to  see  these  things  by  the  light  of  sub- 
sequent events  and  since-acquired  knowledge.  We  now  know  that  the 
Oreto  was  ordered  by  Bullock  for  the  Confederate  States,  and  that  Bul- 
lock was  an  agent  of  those  States.  But  at  that  time  these  facts  were 
entirely  unknown  to  Her  Majesty's  government,  and  the  first  of  them, 
at  least,  equally  so  to  Mr.  Dudley  himself.  Subsequent  events  have 
shown  that  the  suspicions  entertained  by  Mr.  Dudley  and  others  were 
well  founded ;  but  though  these  shspicions  may  have  had  more  or  less 
of  probability,  they  were  but  suspicions,  and  were,  therefore,  incapable 
of  being  made  practically  available.  It  is  easy  to  be  wise  after  the 
event.  ^^J^ventus  atultorum  magister^^  says  the  adage.  The  tribunal 
must  be  on  its  guard  against  the  impression  likely  to  be  produced  by 
the  adroit  way  in  which,  in  the  United  States  pleadings,  the  story  of 
these  vessels  is  told  without  distinguishing  what  was  formerly  known, 
and  what  is  now  known  about  them..  But  obviously  nothing  can  be 
more  irrational  or  unjust  than  to  say  that  Her  Majesty's  government 
were  bound  to  have  seen  things  then  as  we  see  them  now,  or  to  seek  the 
condemnation  of  the  Oreto  on  such  evidence  as  was  then  forthcoming, 
because  subsequent  events  have  made  manifest  what  was  then  incapa- 
ble of  being  proved. 

The  inability  of  Mr.  Dudley  to  obtain  any  evidence  as  to  the  destina- 
tion of  the  vessel  becomes  the  more  remarkable  from  the  feet  that, 
owing  to  an  accident,  an  additional  three  weeks  from  the  clearing  out 
of  the  Oreto  was  afforded  him  for  discovery.  The  vessel  in  going  ont, 
after  she  had  cleared,  sustained  some  injury,  and  had  to  put  back  for 
repairs,  and  was  detained  till  the  22d  of  March,  when  she  finally  sailed. 
Notwithstanding  this  favorable  circumstance  Mr.  Dudley  appears  to 
have  been  unable  to  obtain  any  proof  of  the  vessel  being  intended  for 
the  confederate  service. 

On  the  12th  of  March  he  writes  to  Mr.  Seward : 

The  steam  gnn-hoat  Oreto  pnt  back  into  the  river  yesterday  again.  This  is  the  third 
time  she  has  come  back.  She  is  now  anchored  in  the  stream.  I  am  qaite  unable  to 
acconnt  for  her  conduct.  She,  no  doubt,  is  either  waiting;  for  her  guns  or  some  person. 
I  was  told,  some  two  weeks  ago,  that  a  southern  navs^  officer  was  to  come  over  to  take 
command  after  they  transferred  her ;  it  is  possible  they  are  waiting  for  his  arrival.^ 
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Again,  on  the  15th,  he  writes : 

The  Oreto  is  still  in  the  river^  lying  off  Eggmont.  She  is  evidently  not  ready  for 
sea,  and  is  waiting  for  her  gnns  or  else  for  some  person.  I  was  informed  yesterday 
that  her  gnns  are  to  he  placed  on  hoard  before  she  leaves  this  port ;  that  they  are  to  be 
boxed,  taken  over  to  Birkenhead,  and  there  placed  on  tngs  or  lighters  and  conveved  to 
the  vessel.  I  have  no  means  of  verifying  this  statement.  I  have  communicatea  it  to 
our  minister  at  London.  ^ 

According  to  these  letters,  and  that  of  the  5th  of  March,  previously 
quoted,  Mr.  Dudlej  had  addressed  several  communications  to  Mr. 
Adams  on  the  subject  of  the  Oreto.  Xo  new  ficicts  can,  however,  have 
been  communicated  which  Mr.  Adams  deemed  worthy  of  being  sub- 
mitted to  Her  Majesty's  government,  for  no  communication  was  re- 
ceived from  him.  If  Mr.  Dudley  was  in  possession  of  available  infor- 
mation, and  failed  to  communicate  it  to  Mr.  Adams,  or  if  such  informa- 
tion was  communicated  to  Mr.  Adams,  but  that  gentleman  omitted  to 
make  Her  Majesty's  government  acquainted  with  it,  there  would  have 
been  a  want  of  "  due  diligence''  on  the  part  of  the  agents  of  the  United 
States  Government.  But  the  known  vigilance  and  assiduity  of  these 
gentlemen  renders  such  an  imputation  impossible. 

On  the  22d  of  March,  the  day  the  Oreto  actually  sailed,  Mr.  Dudley 
writes  thus  to  Mr.  Adams : 

The  Oreto  is  still  in  the  river.  A  flat-boat  has  taken  part  of  her  armament  to  her. 
A  part  of  the  crew  of  the  steamer  Annie  Childs,  which  came  to  this  i)ort  loaded  with 
cotton,  have  jnst  left  my  ofiice.  They  ^11  me  that  Captain  Bollock  is  to  command  the 
Oreto,  and  that  four  other  oflicers  for  this  vessel  came  over  with  them  in  the  Childs. 
The'names  of  three  are  Yonng,  Low,  and  Maft'et  or  Moffit,  the  fonrtti  was  called  Eddy ; 
the  first  two  are  lientenants,  and  the  two  last  named  midshipmen.  They  farther  state 
that  these  officers  daring  the  voyage  wore  naval  uniforms ;  that  they  came  on  the  Childs 
at  a  place  called  Smith ville,  some  twenty  miles  down  the  river  from  Wilmin^^ton ;  that 
it  was  talked  about  and  understood  by  all  on  board  that  their  object  in  coming  was  to 
take  command  of  this  vessel,  which  was  beine  built  in  England^for  the  southern  con- 
federacy. They  further  state  that  it  was  understood  in  WUmington,  before  they  left, 
that  several  war-vessels  were  being  built  in  England  for  the  South.  As  they  were 
coming  up  the  river  in  the  Childs,  as  they  passed  the  Oreto,  she  dipped  her  flag  to  the 
ChUds.  I  have  had  this  last  from  several  sources,  and  the  additional  fact  tnat  the 
same  evening,  after  the  arrival  of  this  steamer,  a  dinner  was  given  in  the  Oreto  to  the 
officers  who  came  over  in  the  Childs.  I  understand  she  will  make  direct  for  Madeira 
and  Nassau.^ 

Here  was,  indeed,  information  of  importance,  but  unfortunately  it 
came  too  late ;  nor  was  it  communicated  to  the  Government  or  to  the 
local  authorities  till  the  ship  had  sailed.  Had  Mr.  Dudley,  instead  of 
contenting  himself  with  writing  to  Mr.  Adams,  at  once  put  the  collector 
of  customs  in  communication  with  the  part  of  the  crew  of  the  Annie 
Childs  to  whom  he  refers  in  his  letter,  the  statement  thus  made,  had  it 
appeared  to  be  such  as  could  be  depended  on,  might  have  made  it  in- 
cumbent on  that  officer  to  detain  the  vessel.  But  this  obvious  course 
does  not  appear  to  have  occurred  to  Mr.  Dudley.  He  contented  him- 
self-with  writing  to  Mr.  Adams.  The  opportunity  was  lost  and  the 
vessel  left. 

It  is  further  to  be  observed  that  a  considerable  portion  of  this  infor- 
mation turned  out  to  be  untrue.  In  what  is  stated  in  the  foregoing  let- 
ter as  to  Captain  Bullock  and  four  other  officers  being  intended  for  the 
Oreto,  Mr.  Dudley  was  again  misled  by  his  informants,  whose  names  as 
usual  are  not  given.  Only  one  of  these  parties,  a  Mr.  Low,  went  out  in 
her.  Her  master  and  crew  were  English,  and  shipped,  as  we  have  seen, 
for  the  voyage  to  Palermo  and  Jamaica. 

1  United  States  Documents,  vol.  vi,  p.  224.  i  -dbyCjOOQlC 
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On  the  25th  of  March,  having  received  Mr.  Dudley's  letter  of  the 
22d,  Mr.  Adams,  for  the  first  time  since  his  letter  of  the  18th  of  Feb- 
ruary, a  period  of  five  weeks,  again  writes  to  Earl  Russell  on  the  sub- 
ject of  the  Oreto : 

Mr  Lord  :  I  have  the  honor  to  sabmit  to  your  consideration  the  copy  of  a  letter 
received  from  the  consul  of  the  United  States  at  Liverpool,  touching  the  case  of  the 
steam  ^an-boat  Oreto,  which  I  have  already  made  the  subject  of  a  communication 
some  tune  ago.  It  is  with  great  reluctance  that  I  am  driven  to  the  conviction  that  the 
representations  made  to  your  lordship  of  the  purposes  and  destination  of  that  vessel 
were  delusive,  and  that  though  at  first  it  may  have  been  intended  for  service  in  Sicily, 
yet  that  such  an  intention  has  been  long  since  abandoned  in  fact,  and  the  pretense 
has  been  held  up  only  the  better  to  conceal  the  true  object  of  the  parties  engaged. 
That  object  is  to  make  war  on  the  United  States.  All  the  persons  thus  far  known  to 
be  most  connects  with  the  undertaking  are  either  directly  employed  by  the  insur- 
gents in  the  United  States  of  America,  or  residents  of  Great  Britain  notoriously  in 
sympathy  with  and  giving  aid  and  comfort  to  them  on  this  side  of  the  water.^ 

The  letter,  which  is  of  considerable  length,  then  quits  the  subject  of 
the  Oreto,  and  goes  into  the  question  of  the  assistance  derived  by  the 
insurgent  States  from  England.  It  is  so  far  important  to  the  present 
purpose,  that  it  shows  that,  while  making  general  complaints  on  the 
part  taken  by  British  subjects  in  what  was  going  on,  Mr.  Adams  had  no 
specific  complaint  to  make  on  the  score  of  the  Oreto.  Ho  nowhere 
complains  of  the  Oreto  not  having  been  seized,  nor  had  he  ever  called 
upon  the  Government  to  seize  her ;  nor  has  his  complaint  reference  to 
the  insufficiency  of  the  existing  municipal  law  to  meet  such  a  case  as 
that  of  the  Oreto ;  the  complaint  relates  to  the  assistance  derived  by 
the  confederates  from  Great  Britain  in  other  ways — such  as  blockade- 
running  and  importation  of  contraband  of  war  and  other  articles — and 
not  to  the  special  subject  of  the  Oreto,  or  the  foreign-enlistment  act 

At  this  time  Her  Majesty's  government  were  not  aware  that  the 
Oreto  had,  in  fact,  sailed.  Earl  Eussell,  therefore,  on  receiving  the 
letter  of  Mr.  Adalhs  of  the  25th,  immediately  directed  that  the  treasury 
and  customs  should  be  requested  to  take  such  steps  as  might  be  neces- 
sary to  ascertain  whether  the  Oreto  was  equipped  for  the  purpose  t)f 
making  war  on  the  United  States,  and  if  that  fact  could  be  proved,  to 
detain  the  vessel.^  He  informed  Mr.  Adams  that  he  had  done  so.  In 
reply  to  the  general  complaints  of  Mr.  Adams,  he  observes : 

You  have  not  yourself  hitherto  furnished  me  with  evidence  that  any  vessel  has 
received  a  hostile  or  warlike  equipment  in  British  waters^  which  has  been  afterward 
used  against  the  United  States.  The  care  that  was  taken  to  prevent  the  warlike 
equipment  of  the  NashviUe  in  British  waters  must  be  familiar  to  your  recollection.' 

^  The  reference  to  the  commissioners  of  customs  led  to  the  following 
report  of  April  the  4th : 

Your  lordships  having  referred  to  us  the  annexed  letter  from  Mr.  Hammond,  trans 
mitting,  by  desire  of  Earl  RnsseU,  a  copy  of  a  further  letter,  addressed  by  the  United 
8tates  consul  at  Liverpool  to  Mr.  Adams,  the  United  States  minister  at  this  court,  in 
which  it  is  again  affirmed  that  the  Oreto  is  being  fitted  out  as  a  vessel  of  war  for  the 
Bonthem  confederacy,  and  various  statements  are  reported  in  support  of  that  asser- 
tion, and  requesting  that  your  lordships  would  instruct  this  board  to  give  directions 
that  the  Oreto  might  be  vigilantlv  watched,  and  that,  if  any  armament  prohibited  by 
the  foreign-enlistment  act  should  be  discovered,  the  vessel  might  be  at  once  detained ; 

We  report — 

That^  on  the  receipt  of  your  lordships'  reference,  we  directed  our  collector  at  Liv- 
erpool immediately  to  inquire  into  the  farther  aUegations  made  in  regard  to  the  Oreto, 
and  to  govern  himself  in  accordance  with  the  instructions  contained  in  Mr. 
H  ammond's  letter,  and,  having  received  the  report  of  the  ooUector,  we  find  that  the 

*  United  States  Documents,  vol.  vi,  p.  227 ;  British  Appendix,  vol.  i,  p.  4. 
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vessel  in  qnestion  was  registered  on  the  3d  ultimo, in  the  name  of  John  Henry  Thomas, 
of  Ldver^l,  as  sole  owner ;  that  she  cleared  on  the  following  day  for  Palermo  and 
Jamaica  in  ballast,  hat  did  not  sail  nntil  the  22d,  the  day  on  which  the  American 
consnVs  letter  is  dated,  having  a  crew  of  fifty-two  men,  all  British,  with  the  exception 
of  tl^^ee  or  fonr,  one  oi  whom  only  was  an  American.  She  had  no  gunpowder,  nor 
even  a  single  gun,  and  no  colors,  saving  Maryatt's  code  of  signals  and  a  British  ensign, 
nor  any  goods  on  board  except  the  stores  ennmerated  on  the  accompanying  copy  oi 
her  victnaling  bill. 

With  regard  to  the  statements  in  the  letter  of  the  consnl,  the  collector  farther 
reports  that  it  is  clear  the  passengers  brought  by  the  Annie  Childs,  the  vessel  therein 
mentioned,  which  has  recently  arrived  j&om  one  of  the  Southern  States,  were  not 
intended  to  form  any  portion  (k  the  crew  of  the  Oreto.  inasmuch  as  they  were  still  in 
Liverpool,  and  that  the  dipping  of  the  ensiffu  on  board  the  latter  vessel  on  the  arrival 
of  the  Annie  Childs,  as  far  as  the  collector  had  been  enabled  to  ascertain,  was  intended 
as  a  compliment  to  one  of  the  Cnnard  steamers  aod  another  vessel  which  sainted  the 
Annie  Childs  on  her  arrival,  the  masters  of  the  several  vessels  beiug  known  to  one 
another. 

THO.  F.  FREMANTLE. 

GRENVILLE  C.  L.  BERKELEY.* 

It  further  appears  from  statements  made  afterward  in  Aa^st,  1862, 
by  the  oncers  of  customs  at  Liverpool,  when  evidence  was  being  col- 
lected, to  be  used  in  the  proceedings  instituted  against  the  Oreto  at 
Nassau,  that  those  officers  never  lost  sight  of  the  Oreto  t0  the  time  of 
ber^nal  departure ;.  and  it  also  appears,  from  their  statement  and  Uiat  of 
the  pilot  who  took  the  vessel  out  of  the  Mersey,  that  her  condition  was 
to  the  last  wholly  incompatible  with  any  present  purpose  of  war. 
Statement  of  Mr,  £dward  Morgan, 

I  am  one  of  the  surveyors  of  customs  at  this  port.  Pursuant  to  instructions  I  re- 
ceived from  the  collector  on  the  21st  of  February  in  the  present  year  and  at  subsequent 
dates,  I  visited  the  steamer  Oreto  at  various  times,  when  she  was  being  fitted  out  in 
the  dock,  dose  to  the  yard  of  Messrs.  MiUer  &  Sons,  the  bnilders  of  the  vessel.  I  con- 
tinued this  inspection  from  time  to  time  until  she  left  the  dock,  and  I  am  certain  that 
when  she  left  the  river  she  had  no  warlike  stores  of  any  kind  whatever  on  board. 

After  she  went  into  the  river  she  was  constantly  watched  by  the  boarding  officers, 
who  were  directed  to  report  to  me  whenever  any  goods  were  taken  on  boara,  but,  in 
reply  to  my  frequent  inquiries,  they  stated  nothing  was  put  in  the  ship  bat  coals.     ' 

EDWARD  MORGAN,  Surveyor. 

Statement  of  Mr.  Henry  Hoyd. 

In  consequence  of  iostructions  received  from  Mr.  Morgan,  surveyor,  I,  in  conjunction 
with  the  other  three  surveyors  of  the  river,  kept  watch  on  the  proceedings  of  the  yessel 
Oreto  from  the  time  she  left  the  Toxteth  Dock,  on  the  4th  March  last,  till  the  dav  she 
sailed  the  23d  of  the  same  month.  On  one  occasion  I  was  alongside  of  her,  and  spoke  to 
Mr.  Parry,  the  pilot,  and  the  chief  mate.  Neither  I  nor  any  of  the  other  river  surveyors 
saw  at  any  time  any  arms  or  warlike  ammunition  of  any  kind  taken  on  board,  ana  we 
are  perfectly  satisfied  that  none  such  was  taken  on  bo^nl  during  her  stay  in  the  river. 

H.  LLOYD,  Examining  Officer. 

Statement  on  oath  of  Mr.  William  Parry. 

I  was  the  pilot  in  charge  of  the-  ship  Oreto  when  she  left  the  Toxteth  Dock  on  the 
4th  March,  1862.  I  continued  on  board  to  the  day  of  her  sailing,  which  was  the  22d 
of  the  same  month,  and  never  left  her  save  on  Sunday,  when  all  work  was  suspended, 
I  saw  the  ship  before  the  coals  and  provisions  were  taken  into  her ;  there  were  no 
munitions  of  war  in  her,  that  is  to  say,  she  had  no  guns,  carriages,  shot,  shell,  or  jpow. 
der ;  had  there  been  any  on  board  I  must  have  seen  it.  I  piloted  the  ship  out  of  the 
Mersey,  to  Point  Lynas,  off  Anglesea,  where  I  left  her,  and  she  proceeded  down  chan- 
nel, since  which  she  has  not  returned.  From  the  time  the  vessel  left  the  river  until  I 
left  her  she  held  no  communication  with  the  shore,  or  with  any  other  vessel,  for  th& 
purpose  of  receiving  anything  like  cargo  on  board.  I  frequently  saw  Mr.  Lloydi  the 
tide  surveyor,  alongside  the  slup  while  in  the  river. 

WM.  PARRY.« 

Sworn  before  me  at  the  custom-Louse,  Liverpool,  this  23d  August,  1862. 

S.  PRICE  EDWARDS,  Collector. 
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TJpon  the  facts  to  which  I  have  been  referring,  it  seems  to  me  impos- 
sible to  entertain  a  serions  doubt  that  if  the  cause  had  been  brought 
into  a  court  of  justice,  the  case  of  the  government  must  have  broken 
down  hopelessly,  and  the  vessel  must  have  been  forthwith  released.  In 
discussing  the  legal  questions  bearing  on  this  part  of  the  case,  I  have  al- 
already  given  my  reasons  for  thinking  that  under  such  circumstances  a  gov- 
ernment would  not  be  j  ustifled  in  instituting  legal  proceedings.  I  reiterate 
that  opinion  here.  I  think  it  would  have  been  useless,  and  therefore 
wrong,  to  seize,  and  take  proceedings  to  condemn,  the  Oreto. 

The  deficiency  of  proof,  up  to  the  time  of  the  departure  of  the  Florida 
from  Liverpool,  as  to  the  vessel  being  intended  for  the  Confederate 
States,  is  now  sought  to  be  made  good  by  a  general  and  sweeping  state- 
ment afi  to  the  ^^  notoriety  ^  of  the  fact.  ^^AU  the  facts  about  the  Flor- 
ida," it  is  said,  ^^  and  about  the  hostile  expedition  which  it  was  proposed 
to  make  against  the  United  States,  were  open  and  notorious  at  Liver- 
Ik)ol.''^  Of  course  nothing  is  more  easy  than  to  make  a  general  asser- 
tion of  this  kind ;  but  such  an  assertion  ought  not  to  be  made  without 
some  evidence  to  support  it.  The  only  proofs  to  which  we  are  referred 
are  the  dispatches  of  Mr.  Dudley  during  the  period  in  question ;  but  hav- 
ing gone  carefully  through  these  dispatches,  almost  all  of  which  I  have 
hereinbefore  set  out,  I  find  nowhere  any  reference  whatsoever  to  the  M  no- 
toriety" which,  on  the  authority  of  these  dispatches,  is  thus  boldly  asserted 
to  have  existed.  I  find,  however,  strong  proof  of  the  contrary  in  the 
statement  of  Mr.  Dudley  himself,  as  to  the  great  secrecy  that  was  main- 
tained about  the  vessel,  and  his  consequent  inability  to  obtain  any 
^^  definite  information"  concerning  her,  as  well  as  in  the  fact  that  in  all 
his  statements  respecting  her  he  seldom  adduced  any  definite  or  specific 
information,  which  did  not  afterward  turn  out  to  be  incorrect.  The 
British  government  is,  therefore,  as  it  seems  to  me,  well  warranted  in  ask- 
ing, where  is  the  proof  of  these  assertions  t  Where  is  the  proof  that  even 
the  American  consul  at  Liverpool,  whose  activity  in  hunting  for  secret  in- 
formation appears  to  have  been  indefatigable,  and  to  whom  every  one 
resorted  who  had  information  to  disclose,  knew  of  the  contract  with 
Bullock,  or  of  the  dispatch,  cargo,  and  destination  of  the  Bahama  f 
And  if  he  knew  them,  why  did  he  not  either  communicate  his  knowledge 
and  the  proofs  in  his  possession  to  the  British  government,  or  himself 
lay  an  information  on  oath  against  the  ship  t^ 

But  there  is  an  important  fact,  which  appears  to  me  conclusive  to  dis- 
prove the  alleged  notoriety  thus  positively  asserted.  The  crew  of  the 
Oreto  had  shipped  at  Liverpool  for  what  they  believed  to  be  a  mercan- 
tile voyage  to  Palermo  and  Jamaica.  By  the  time  they  had  arrived  at 
Nassau,  they  began  to  suspect  the  true  character  of  the  vessel,  and  that 
she  was  intended  for  a  vessel  of  war  for  the  Confederate  States,  wJiere- 
upon  they  refused  to  continue  in  her,  and  insisted  on  their  discharge. 
It  is  plain  that  these  men^  coming  from  the  port  of  Liverpool,  had  b^n 
wholly  unaware  of  what  is  now  represented  to  have  been  there  matter 
of  open  notoriety.  No  one  acquainted  with  the  habits  of  seamen,  and 
aware  of  the  interest  this  class  of  men  take  in  the  character  of  a  vessel 
in  which  they  are  about  to  ship  for  a  long  voyage,  can  be  credulous 
enough  to  believe,  upon  the  mere  credit  of  an  assertion  unsupported  by 
proof,  that  a  crew  of  fifty  men  could  have  shipped  on  board  of  this  vessel 
in  utter  ignorance  of  a  fact  alleged  to  have  been  notorious  to  every  one 
at  the  port  5  and  which,  if  known  to  them,  would,  as  the  sequel  showed, 


1  Case  of  the  United  States,  p.  335. 
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at  once  have  deterred  tliem  from  taking  service  iu  ber.  It  is  impossible 
to  believe  in  anything  so  unlikely. 

But  even  if  this  alleged  notoriety  had  existed,  it  would  have  availed 
nothing  toward  proof  of  the  facts  to  be  established.  If  facts  are  notori- 
ous, they  can  the  more  readily  be  proved.  But  if  notoriety  rests,  not  on 
proof  capable  of  being  adduced,  but  on  common  talk  and  rumor, 
evidence  of  such  notoriety  is  inadmissible  in  an  English  court.  It  would 
have  availed  the  government  nothing  to  allege  that  the  destination  of 
the  Oreto  to  the  confederate  service  was  matter  of  notoriety  at  Liverpool, 
even  had  the  fact  that  such  notoriety  existed  been  true,  which,  however, 
appear^  not  to  have  been  the  case. 

The  substance  of  the  facts  to  be  gathered  from  the  correspondence,  as 
stated  in  the  British  Counter  Case,  appears  to  me,  after  a  careful  exam- 
ination, to  be  so  accurately  stated,  that  I  have  no  hesitation  in  tran- 
scribing it  and  giving  the  sanction  of  my  confirmation: 

It  is  clear  that  Mr.  Dadley  himself  was  in  ignorance  of  the  facts  which,  in  the  case 
of  the  United  States,  are  asserted  to  have  been  open  and  notorious  to  all<  His  attention 
had  been  called  to  tne  Florida^  then  in  the  builder^s  yard,  as  early  as  November,  1861. 
On  the  24th  January,  1862,  he  writes  that  "  she  is  reported  for  the  Italian  government ;" 
but  the  fact  of  the  machinenr  being  supplied  by  Fawoett  &,  Preston,  and  other  cir- 
cumstances, make  him  '*  suspicions,^  and  cause  him  to  believe  she  is  intended  for  the 
South.  On  the  4th  February  the  circumstances  are  still  '<  somewhat  suspicious.'' 
"  There  is  uinch  secrecy  observed  about  her,  and  I  have  been  unable  to  get  anything 
definite,  but  my  impressions  are  strong  that  she  is  intended  for  the  soutnem  confed- 
eracy. I  have  communicated  my  impressions  and  all  the  facts  to  Mr.  Adams,  our 
minister  in  London."  At  that  moment  the  ship  was  taking  in  her  coal :  and  **  appear- 
ances indicate,''  he  wrote,  ^*  that  she  will  leave  here  the  latter  part  of  this  week.^'  He 
makes,  however,  no  representation  to  the  government,  nor  does  Mr.  Adams  make  any . 
On  the  12th  he  writes  to  Mr.  Seward  that  everything  he  sees  and  hears  confirms  him  in 
the  belief  that  the  vessel  is  intended  for  the  comederacy ;  but  he  mentions  no  fact, 
except  that  Miller  (the  buUder)  had  said  that  Fawoett,  rreston  &.  Co.  gave  him  the 
contract.  Still  no  representation  is  made.  On  the  17th,  he  has ''  obtained  information 
from  many  different  sources,"  which  "  ^oes  to  show  "  that  she  is  Intended  for  the  Con- 
federate States.  Nevertheless,  the  soktarv  fact  mentioned  is  that  Fawcett,  Preston  & 
Co.  are  said  to  be  the  owners,  with  the  addition  that  advances  are  said  to  have  been 
made  to  them  and  to  MiUer  bv  Fraser,  Trenholm  Sc  Co.  Afterward  he  tells  Mr.  Seward 
that  he  has  ^^  no  doubt,"  and  has  ^*  positive  evidence  that  she  is  for  the  South ;"  and,  on 
the  5th  March,  that  two  persons  in  the  employ  of  Fawcett,  Preston  &  Co.  had  said  so. 
But  up  to  the  time  when  she  left  Liverpool,  his  correspondence  mentions  not  a  single 
circumstance  proving,  or  tending  to  prove,  for  what  purpose  she  was  intended,  beyond 
some  rumors  as  to  her  probable  movements,  which  turned  out  to  be  erroneous.  With 
the  *^  notorious  fact"  that  she  had  been  ordered  by  Bullock  he  is  evidently  quite  unac- 
quainted. As  to  the  Bahama,  so  far  is  he  from  being  aware  of  the  "  notorious  fact " 
ttiat  she  was  about  to  take  out  the  Florida's  armament,  that  up  to  the  6th  March  he  is 
making  fruitless  inquiries  about  that  vessel,  and  can  obtain  no  information  about  her, 
or  any  vessel  of  that  name.  Several  days  afterward  he  learns  that  she  is  loading  with 
cannon  and  other  munitions  of  war  at  Hartlepool,  aud  **  will  either  run  the  hlomide^  or 
land  her  cargo  at  Bermuda  or  Nassau,  and  have  it  ferried  over  in  smaller  veeecU"  He  be- 
lieves her,  in  short,  to  the  last,  to  be  merely  a  blockade-runner  laden  with  articles  con- 
traband of  war,  and  has  no  idea  of  her  having  any  connection  with  the  l^lorida.' 

But  it  is  said  that  Her  Majesty's  government  onght  not  to  have  re- 
mained satisfied  with  the  inquiry  made  by  its  officers ;  that  it  should 
have  pushed  its  inquries  further;  and  that  had  it  done  so  with 
due  diligence,  it  might  have  obtained  means  to  establish  the  fact 
of  the  Oreto  being  intended  for  the  confederate  service.  But  we  are  not 
told  where  such  further  inquiry  could  or  should  have  been  made,  or 
where  this  supposed  evidence  could  have  been  obtained.  We  know  from 
Mr.  Dudley  that  the  greatest  secrecy  was  observed,  so  that  even  he  could 
discover  nothing  definite.  The  secret  would,  of  course,  be  confined 
to  a  very  few  persons;  and  though  surmise  and  conjecture  may 
have' soon  sprung  up  and  given  rise  to  the  rumors  and  pretended 
information  which  found  their  way  to  Mr.  Dudley,  the  persons  really 
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possessed  of  the  secret  would  be  little  likely  to  reveal  it.  However 
pressing  the  iDqairy,  the  same  story  woald  in  all  probability  have  been 
persisted  in.  The  builders  had  already  been  applied  to,  and  had  given 
an  apparently  satisfactory  answer.  Mr.  Adams  himself  appears  (from 
his  letter  of  the  25th  of  March)  to  have  believed  at  one  time  that  the 
vessel  might  at  first  have  been  intended  for  service  in  Sicily,  and 
that  such  an  intention  had  afterward  been  abandon^.  The  firm  by 
whom  she  had  been  built  was  a  respectable  one,  and  it  could  badly  be 
assumed  that  they  would  knowingly  lend  their  names  to  an  intentionally 
false  statement  It  is  now  plain  that  the  statement  then  made  was  un- 
true ;  but  there  was  no  reason  to  believe  so  then.  Possibly  the  firm 
were  themselves  misled.  Mr.  Thomas  and  the  Palermo  Arm  may  have 
been  introduced  for  the  purpose  of  deceiving  Miller  &  Sons  into  the  be- 
lief that  in  building  the  vessel  they  were  doing  nothing  wrong.  Be  this 
as  it  may,  the  question  is,  what  means  the  government  then  had  of 
knowing  or  discovering  that  the  OretO  was  not  meant  for  the  firm  of 
Thomas  Brothers  of  Palermo,  but  for  a  belligerent  state.  Of  whom  else 
is  it  suggested  that  the  authorities  could  have  inquired  and  ascertained 
the  truth? 

It  may  be  said  that  it  would  have  been  better  if  the  government  had 
again  telegraphed  to  the  British  minister  in  Italy,  but  a  period  of  up- 
ward of  a  month  had  elapsed  since  anything  had  been  heard  from  Mx. 
Adams  about  the  Oreto ;  the  vessel  was  still  unarmed,  nor  had  the 
government  reason  to  suppose  she  was  about  to  leave.  It  may,  perhaps, 
be  said  that  inquiry  should  have  been  made  of  Fawcett,  Preston  &  Co.; 
and  I  agree  that  it  would  have  been  better  if  that  course  had  been  taken, 
but  I  greatly  doubt  whether  it  would  have  produced  any  other  answer 
than  that  which  had  been  given  by  Miller  &  Sons. 

It  must  not  be  forgotten  that  the  persons  who  carried  information, 
more  or  less  entitled  to  credit,  to  Mr.  Dudley,  communicated  with  him 
in  confidence  and  insisted  on  secrecy.  Mr.  Dudley  more  than  once  states 
that  the  information  having  been  given  in  confidence,  he  is  not  at  liberty 
to  disclose  the  names  of  his  informers.  It  is  obvious  that  these  parties 
would  not  be  likely  to  give  similar  information  to  the  authorities,  who 
eertainly  would  not  have  treated  it  as  confidential.  While  aspersions 
are  cast  on  the  officers  for  omitting  to  make  inquiry,  I  look  in  vain  for  a 
suggestion  as  to  where  such  inquiry  should  have  been  made. 

And  here  it  is  necessary  to  point  out  what  perhaps  will  appear  strange 
to  those  wiio  are  unacquainted  with  English  procedure,  which  in  this 
respect  is  identical  with  that  of  America;  namely,  that  persons  against 
whom  a  prosecution,  or  proceeding  to  recover  penalties,  is  either  pend- 
ing or  about  to  be  insfcituted,  cannot  be  interrogated;  nor,  if  per- 
sons are  called  on  to  give  evidence  as  witnesses,  can  any  questions  be 
put  to  them  which  have  a  tendency  to  implicate  them  in  any  breach  of 
the  law.  '  . 

Still  less  is  it  in  the  power  of  the  government  to  institute  any  com- 
pulsory inquiry  with  a  view  to  establish  a  breach  of  the  law,  except  ac- 
cording to  regular  process  of  law ;  or  to  search  a  person's  premises,  or 
to  insist  on  explanations  from  persons  suspected  of  having  committed 
an  offense  against  the  law.  The  government  had,  therefore,  no  possible 
means  of  obtaining  information,  except  from  those  who  might  be  volun- 
tarily disposed  to  give  it.  If  Mr.  Dudley  had  opened  any  of  his  secret 
sources  of  information,  supposing  him  really  to  have  possessed  such,  a 
clew  to  the  truth  might  possibly  have  been  discovered ;  but  he  kept 
them  to  himself,  and  those  who  were  ready  to  furnish  information  to 
him  kept  aloof  from  imparting  it  to  the  authorities. 
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Lastly,  there  is  not  in  England,  any  more  than  in  America,  any  sys- 
tem of  espionage  or  secret  police  to  pry  into  men's  secret  actions  or 
obtain  information  for  the  government  by  nnderhand  and  anworthy 
means. 

Can  it  be  contended  that  Great  Britain  should  have  abandoned  prin- 
ciples and  rules  of  public  conduct,  hitherto  held  sacred,  for  the  benefit 
of  other  nations  embarked  in  quarrels  and  wars  in  which  she  herself  had 
no  concern — at  all  events  before  experience  had  shown  that  her  existing 
law  was  insufficient ! 

When,  therefore,  a  member  of  this  tribunal  states  as  the  principal 
ground  of  a  judgment  adverse  to  Great  Britain  that,  notwithstanding 
the  complaints  of  Mr.  Adams,  the  English  authorities  did  not  take  the 
initiative ;  that  they  did  not  insist  on  its  being  proved  what  was  the 
true  destination  of  the  ship,  who  was  the  true  owner,  who  had  given  the 
orders  for  it,  and  who  was  to  pay  for  it,  and  did  not  insist  on  the  true 
position  of  Eraser,  Trenholm  &  Co.  being  shown  by  legal  proof,  or  upon 
being  positively  informed  as  to  the  crew  of  the  vessel,  I  am  at  a  loss  to 
know  whether  he  means  that  the  law  of  England  was  such  as  that  the 
government  could  have  exercised  the  powers  which  he  says  they  ought 
to  have  used,  or  whether  he  means  to  say  that  Great  Britain  ought  to 
have  changed  the  tenor  of  her  law  and  the  course  of  her  procedure, 
before  the  necessity  of  such  a  change  had  become  apparent,  simply 
because  war  had  broken  out  between  the  Northern  and  Southern  States 
of  the  American  Union.  If  the  former,  the  proposition  appears  to  me 
untenable ;  if  the  latter,  I  must  be  allowed  to  express  my  regret  that 
Great  Britain  should  have  to  suffer  by  reason  of  a  judgment  founded 
upon  an  apparent  misconception  of  her  law. 

If  it  is  really  meant  to  be  said  that  Great  Britain  is  to  be  held 
responsible  because  her  law  ought  to  have  been  other  than  it  was,  and 
ought  to  have  been  such  as  to  give  power  to  the  executive  to  insist 
on  proof  of  the  innocent  destination  of  this  vessel,  and  to  detain  her 
till  such  proof  was  given,  or  to  enable  it  to  exercise  inquisitorial  pow- 
ers as  to  her  character,  I  fall  back  on  the  position  I  asserted  some 
time  since,  and  say  that  not  only  could  no  such  thing  reasonably  be 
expected,  but  that,  inasmuch  as  the  Government  of  the  United  States 
possessed  no  such  power — for  their  assertion  that  they  did  possess  it 
is,  as  I  have  shown,  but  a  pretense — and  therefore,  if  the  position  of 
the  two  governments  had  been  reversed,  could  not  have  done  for  Great 
Britain  what  they  now  say  Great  Britain  should  have  done  for  the 
benefit  of  the  United  States,  they  cJin  have  no  claim  in  justice  or  equity 
for  such  an  exercise  of  power  on  the  part  of  the  British  government. 

After  a  careful  review  of  the  whole  case,  my  opinion  is  that  upon  the 
then  existing  state  of  facts,  and  with  the  amount  of  evidence  they  then 
possessed,  Her  Majesty's  government  were  guilty  of  no  want  of  due  dili- 
gence in  suffering  the  Oreto  to  leave  the  port  of  Liverpool,  tod,  on  the 
contrary,  would  not  have  been  justified  in  detaining  her. 

Further,  I  am  of  opinion  that  Her  Majesty's  government  were  not 
wanting  in  due  diligence  in  not  procuring  the  evidence  necessary  to 
insure  the  condemnation  of  the  Oreto,  for  the  simple  reason  that  I  am 
satisfied  that  there  were  no  means  whatever  in  their  power  of  obtain- 
ing it. 

I  am  very  far  from  saying  that  officers  to  whom  is  committed  the  duty 
of  guarding  against  any  infraction  of  this  part  of  the  law  are  justified 
in  considering  themselves  merely  as  the  recipients  of  evidence  to  be 
furnished  by  the  agent  of  a  belligerent  government,  and  that  they  may 
remain  inactive  till  the  latter  has  made  out  a  complete  case  against  a> 
25  b  ^...^.^^^^.       ^^^.^ 
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vessel,  as  to  which  a  violation  of  the  foreign-enlistineut  act  is  suspected 
to  have  taken  place.  If  reasonable  grounds  of  suspicion  appear,  it  be- 
comes their  duty  to  make  inquiry,  according  to  the  best  of  their  ability, 
and  to  take  active  measures  to  prevent  a  breach  of  the  law.  On  the 
other  hand,  it  is  the  duty  of  a  foreign  agent,  if  information  comes  to  his 
knowledge  of  which  the  authorities  are  not  possessed,  to  set  them  in 
motion,  and  to  aid  them  in  their  proceedings,  more  especially  if  he 
happens  to  have  access  to  secret  sources  of  information  not  open  to 
them.  Here  Mr.  Dudley  either  had  information  which  could  be  made 
available,  or  he  had'not.  If  he  had,  he  ought  to  have  given  the  authori- 
ties some  clew  whereby  they  might  have  got  at  the  truth.  Had  he  in- 
formed them,  or  Mr.  Adams,  of  the  facts  which,  transmitted  to  Mr. 
Seward  alone,  became  useless,  inquiries  might  have  been  instituted 
which  might  have  led  to  the  detention  of  the  vessel.  If  Mr.  Dudley  had 
available  information  and  neglected  to  communicate  it  in  the  proper 
quarter,  the  fault  was  his,  and  Her  MajCvSty's  gdSernment  ought  not  to 
be  held  responsible  for  the  default  of  an  agent  of  the'  United  States, 
when  the  latter  are  seeking  damages  at  their  hands.  If  he,  with  his 
superior  opportunities,  was  unable  to  obtain  such  information,  it  ou^ht 
not  to  be  imputed  to  the  authorities  as  negligence  that  they  were  una- 
ble to  do  better. 

To  sum  up  the  matter  in  a  word : 

The  equipping  of  this  vessel  not  amounting  to  a  violation  of  neutral- 
ity, but  simply  to  a  breach  of  the  foreign-enlistment  act,  the  government 
had  no  authority  to  seize  it  by  the  mere  exercise  of  the  prerogative  of 
the  Crown,  or  by  virtue  of  any  executive  power.  Its  powers  were 
derived  from  the  act  of  the  59th  of  George  III,  the  foreign-enlist- 
ment act. 

There  was  not  evidence  on  which  to  seize  this  vessel  and  to  ask  for 
her  condemnation  under  the  foreign-enlistment  act. 

There  were  no  means  of  obtaining  such  evidence  except  by  the  exer- 
cise of  inquisitorial  powers  which  the  government  did  not  possess. 

It  was  not  incumbent  on  the  government  of  Great  Britain  to  ask  for, 
or  on  Parliament  to  grant,  powers  inconsistent  with  the  established 
principles  of  British  law  and  government  and  with  the  general  institu- 
tions of  the  country. 

It  cannot  properly  be  imputed  to  the  government,  as  want  of  due  dil- 
igence, that  it  did  not  endeavor  to  obtain  such  powers  when  the  exist- 
ing law  had  hitherto  proved  sufficient. 

It  would  be  in  the  highest  degree  inequitable  and  unjust  to  hold  the 
contrary  in  favor  of  the  United  States,  when  the  law  of  the  latt^jr  was 
substantially,  if  not  absolutely,  the  same  as  that  of  Great  Britain,  ami 
therefore  could  have  afforded  no  more  efficacious  means  of  prevention 
than  that  of  Great  Britain. 

I  pass  on  to  what  may  be  termed  the  second  stage  in  the  history  of 
this  vessel,  namely,  the  events  which  took  place  on  her 
At  N«»«u.  arrival  at  the  Bahamas. 

Having  left  Liverpool  on  the  22d  of  March,  she  arrived  at  Nassau  on 
the  28th  of  April.^  On  the  29th  she  quitted  the  part  of  the  harbor 
which  is  adjacent  to  the  town  of  Nassau,  and  proceeded  to  Cochrane's 
anchorage,  a  station  distant  from  the  town  about  fifteen  miles.  It  was 
stated  that  this  was  done  by  the  advice  of  the  pilot  who  had  charge  of 
her,  for  the  reason  that  there  was  not  room  for  her  in  the  harbor  j*  but 
it  is  probable  that  this  was  only  a  pretext. 

1  BritlBh  Appendix,  vol.  i,  p.  58.  ^^  t 
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Ten  days  afterward,  namely,  on  the  9th  of  May,  Mr.  Whiting,  the 
(ionsnl  of  the  United  States  at  JS'assau,  writes  to  Mr.  Bayley,  the  gov- 
ernor of  the  Bahamas,  as  follows: 

I  have  the  honor  to  coiumanicate  to.yonr  exceUency  several  facts  of  importance , 
deeming  it  to  be  my  duty  so  to  do,  as  representative  of  the  Government  of  the  United 
States  of  America. 

The  tng  Fanny  Lewis,  which  arrived  here  from  Liverpool  on  the  6th  instant,  has  on 
board,  I  am  credibly  informed  by  letters  received  from  that  port,  a  large  quantity  of 
powder  for  the  rebel  States  of  America,  qt  for  the  so  called  Confederate  States. 

On  the  *28th  ultimo  the  steamer  Or  eo  also  arrived  off  this  port  from  Liverpool,  and 
now  lies  at  Cochrane's  anchorage,  where,  it  is  believed,  and  so  reported  by  many  resi- 
dents here,  that  she  is  being  prepared  and  fitted,  out  as  a  confederate  i)rivateer,  to  prey 
on  the  commerce  of  the  United  States  of  America. 

I  inclose  for  your  excellency's  perusal  a  slip  from  the  Wilmington,  North  Carolina, 
paper  of  the  20th  April. 

I  cannot  but  think  that  your  excellency  will  consider  it  proper  that  some  inquiry 
should  be  made,  to  ascertain  how  far  the  vessels  alluded  to  are  preserving  the  strict 
neutrality  so  eaniestly  enjoined  by  Her  Majesty's  late  proclamation,  and  I  am  confident 
that  I  pay  but  a  deserved  tribute  to  your  excellency's  high  character  when  I  express 
my  firm  belief  that  no  illegal  steps  will  be  allowed  to  those  who  seek  to  subvert  the 
Government  which  I  have  the  honor  to  represent.* 

As  the  colonial  authorities  of  the  Bahamas,  including,  of  course,  the 
governor  and  his  legal  adviser,  have,  in  the  Ciise  of  the  United  States, 
been  publicly  accused  of  "open  partiality  to  the  cause  of  the  South," 
and  of  having  been  "actively  friendly  to  the  insurgents,''  and  it  is 
directly  imputed  to  them  that,  in  the  course  they  pursued  with  reference 
to  the  Oreto,  they  were  induced  by  these  motives  to  depart  from  what 
would  have  been  the  line  of  conduct  which  a  souse  of  duty  would  have 
prescribed,  I  deem  it  no  more  than  is  due  to  absent  men,  whose  honor 
is  thus  impugned,  to  call  particular  attention  to  the  correspondence 
which  passed  on  this  subject  and  to  the  facts  which  actually  occurred. 

On  the  receipt  of  Mi*.  Whiting's  letter,  the  governor  requested  an  im- 
mediate Report  from  the  receiver-general  of  the  colony  as  to  the  truth 
of  the  allegations  contained  in  it,  and  received  from  him  the  following 
reply,  dated  the  same  day  :^ 

The  British  steamer  Oreto  entered  at  this  office  on  the  28th  April  from  Liverpool 
(England)  with  ballast.  She  did  not  enter  the  harbor,  and  now  lies  at  Cochrane's 
anchorage,  and  I  have  no  information  as  to  her  future  proceedings. 

The  British  brig  Fanny  Lewis  entered  7th  May  from  Liverpool  with  "assorted  cargo, 
not  to  be  landed.'^  She  now  lies  near  Potter's  Cay,  and  I  am  confident  that  she  has 
not  transferred  any  part  of  her  cargo,  as  no  permission  to  do  so  has  been  asked,  and 
without  a  permit  she  would  be  subject  to  a  heavy  penalty.  I  cannot  tell  whether  she  has 
any  powder  on  board,  as  no  such  article  is  mentioned  in  the  manifest. 

The  matter  was  at  once  referred  by  the  governor  to  the  attorney- 
general  of  the  colony  in  the  usual  course.  The  attorney-general,  on 
the  same  9th  of  May,  reported  as  follows : 

Assuming  the  cargo  of  the  Fanny  Lewis  to  be  such  as  stated  by  the  United  States 
consul,  it  is  nevertheless  one  that  can  legally  be  imported  here  from  the  United  King- 
dom, and  its  future  presumed  destination  does  not  invest  it  with  any  character  of  ille- 
gality which  calls  for  or  would  authorize  any  action  with  respect  to  it  on  the  part  of 
the  executive  or  other  authorities  of  the  colony. 

2.  With  respect  to  the  Oreto,  the  consul's  allegation  is  to  the  effect  that  it  is  be 
lieved%nd  reportt?d  by  many  residents  here  that  she  is  being  prepared  and  fitted  out 
where'she  now  lies  at  Cochrane's  anchorage,  which  is  within  the  limits  of  the  port  of 
Nassau,  as  a  confederate  privateer.  Now  if  such  is  the  fact,  an  offense  against  the 
foreign-enlistment  act  has  been  committed,  all  parties  implicated  in  which  are  liable 
to  be  criminally  proceeded  against  for  misdemeanor,  and  the  vessel  may  be  seized  by 
any  naval  or  revenue  officer ;  but  to  justify  proceedings  either  against  the  parties  or 
the  vessel,  the  matter  must  not  rest  on  repute  or  belief  alone,  but  the  authorities  must 
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have  positive  facts  to  ground  their  proceediDc^s  on,  and  nnless  the  consul  can  adduce 
sacb,  or  they  can  be  obtained  tbroneb  other  cbanaels,  no  steps  can  be  taken  either  for 
the  arrest  of  the  resse]  or  those  on  board  of  her. 

G.  C.  ANDERSON.* 

The  attorney-general  was  perfectly  right  on  both  points.  The  gov- 
ernor had  no  power  to  prevent  a  merchant-vessel,  such  as  the  Fanny 
Lewis,  with  cargo,  from  attempting  to  run  the  blockade ;  he  had  do 
power  to  seize  or  interfere  with  a  vessel  as  for  a  breach  of  the  foreign- 
enlistment  act,  unless  it  could  be  shown  not  only  that  she  was  equipped 
for  war,  but  also  that  she  was  destined  for  the  service  of  a  belligerent 

Upon  the  latter  point,  evidence  wa6  at  this  time  wholly  wanting,  and 
therefore,  so  far,  all  was  right.  At  a  later  period  the  circumstances 
became  materially  altered. 

On  the  9th  of  May,  Governor  Bayley  wrote  officially  to  Adderley  & 
Co.,  a  mercantile  firm  at  Nassau,  who  were  the  consignees  of  the  Oreto. 
notifying  to  them  that,  ^*  if  they  were  arming  or  putting  arms  on  board 
that  vessel,  he  should  enforce  the  rules  laid  down  in  Her  Mfyesty's 
proclamation ;  as,  in  such  case,  looking  to  the  description  of  the  vessel, 
he  must  infer  that  she  was  a  vessel  of  war,  intended  to  act  against  the 
United  States;"  adding  that,  "as  Her  Majesty's  government  had  ex- 
pressed their  deliberate  intention  of  observing  and  enforcing  neutrality 
in  the  Queen's  possessions,  he  should  use  his  strongest  efforts  to  pre- 
vent either  of  the  belligerent  powers  from  arming  or  equipping  vessels 
of  war  in  that  port.''^ 

The  reply  of  Adderley  &  Co.  appeared  quite  satisfactory.  In  posi- 
tive terms  they  say :  "  We  beg  to  state,  for  the  information  of  his  excel- 
lency the  governor,  that  we  have  neither  attempted  to  arm  or  put  arms 
on  board  of  the  British  steamer  Oreto,  consigned  to  our  firm ;  nor  are 
we  aware  of  there  being  any  intention  on  the  part  of  the  owners  to  arm 
that  vessel.''^ 

So  matters  remained  till  the  28th  of  the  month,  when  Commander 
McKillop,  then  commanding  Her  Majesty's  ship  Bulldog  in  the  port  of 
[Nassau,  wrote  to  the  governor  as  follows : 

Several  steamers  having  anchored  at  Coehrane's  anchorage^  I  sent  an  officer  yester- 
day to  visit  them  and  muster  their  crews,  and  ascertain  what  they  were  and  how 
employed. 

The  officer  reports  that  one  steamer,  the  Oreto,  is  apparently  fitting  and  preparing 
for  a  vessel  of  war ;  under  thes^  circumstances,  I  would  suggest  that  she  should  come 
into  the  harbor  of  Nassau  to  prevent  any  misunderstanding  as  to  her  equipping  in  this 
port,  contrary  to  the  foreign-enlistment  act,  as  a  privateer  or  war-vessel.* 

On  receipt  of  this  letter  the  governor  desired  the  advice  of  the 
attorney-general  as  to  whether  he  had  power,  in  point  of  law,  to  order 
the  removal  of  the  vessel  from  her  then  anchorage  to  Nassau,  a  ques- 
tion about  which  he  might  well  entertiiin  serious  doubts.  Thereupon 
that  oflBcer  reported  as  follows : 

Any  British  or  foreign  trading- vessel  has  a  right,  in  carrying  on  her  lawful  com- 
mercial pursuits,  to  use  as  anchorage-places  any  of  the  harlK)r8,  roadsteads,  and 
anchorages  in  the  colony;  she  can,  nowever,  only  lade  6r  unlade  cargo  at  such 
places  as  may  he  authorized  for  the  purpose  by  the  revenue  department,  and  in 
the  presence  of  a  revenue  officer;  and  as  the  revenue  department  is,  by  the  trade 
act,  17  Vict.,  cap.  3,  placed  under  the  jurisdiction  and  management  of  the  governor 
and  the  executive  council,  it  will  be  lawful  for  the  governor,  acting  with  the  ad- 
vice of  the  council,  to  prohibit  the  lading  of  cargo  on  board  of  the  Oret<o  otherwise 
than  in  the  harbor  of  Nassau ;  but  beyond  exercising  the  powers  conferred  on  him  by 
the  trade  laws,  his  excellency  has  no  power  to  compel  the  removal  of  the  Oreto  from 
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her  present  anchorage,  unless  some  act  has  been  done  in  respect  of  her  which  wonld 
constitaie  a  violation  of  law  and  subject  her  to  seizure.  This  brings  me  to  the  ques- 
tion whether  there  is  anything  disclosed  in  your  communication  which  would,  in  a 
court  of  law,  Justify  the  forcible  removal  of  the  vessel  from  her  present  position.  The 
information  amounts  to  this,  that  the  senior  naval  officer  on  the  station  has  official^ 
reported  to  the  governor  that  "this  vessel  is  apparently  fitting  and  preparing  for  a 
vessel  of  war  f  or,  as  stated  in  your  note  of  yesterday,  *'  has  the  appearance  of  a  pri- 
vateer arming  herself/'  Now,  unless  Captain  McKillop  grounds  the  opinion  formed 
and  reported  by  him  on  some  overt  act,  such  as  the  placing  of  arms  or  other  muni- 
tions of  war  on  board  of  the  vessel  without  the  sanction  of  the  revenue  department, 
or  some  such  similar  act,  evidencing  an  intention  on  the  part  of  the  persons  in  charge 
of  the  vessel  to  fit  her  out  as  a  vessel  of  war  to  be  employed  in  the  service  of  a  foreign 
belligerent  power,  the  forcible  removal  of  the  vessel  from  her  present  position,  merely 
to  guard  against  a  possible  infi:tU!tion  of  the  law,  could  not  be  Justified.  Such  removal 
would  in  fact  constitute  a  '^  seizure,"  which  the  parties  making  would  be  responsible 
for  in  damages,  unless  they  could  show  a  legal  justification,  which  must  be  based  hpou 
something  beyond  mere  suspicion ;  but  while  mere  suspicion  is  not  sufficient  to  author- 
ize the  course  of  proceeding  indicated  in  your  letter,  it  is  certainly  sufficient  to  call  for 
precautionary  measures,  such  as  I  advised  in  respect  of  this  very  vessel  in  my  minute 
on  the  receiver-general's  letter  referred  to  me  by  the  governor  two  or  three  days  since, 
namely,  that  the  receiver-general  should,  under  the  powers  of  his  office,  place  a  reve- 
nue officer  on  board  of  her  to  watch  the  proceedings  of  the  parties  on  board,  in  order 
that  if  any  actual  contravention  of  the  law  took  place,  it  might  be  at  once  reported, 
and  prompt  measures  taken  by  seizure  of  the  vessel  and  otherwise  to  punish  all  par- 
ties implicated  therein.^ 

So  far,  the  opinion  given  by  the  attorney-general  was  perfectly 
sound. 

The  letter  of  the  receiver-general  here  referred  to  was  one  dated  the 
26th  of  May,  in  which  that  oflBcer  stated  that  he  had  every  reason  to 
believe  that  the  consignees  of  the  vessel  intended  shipping  large  quan- 
tities of  arms  and  munitions  of  war  as  cargo,  and  might  probably  apply 
for  permission  to  transship  cargo  to  her  from  other  vessels  where  she 
lay.» 

In  a  letter  to  the  colonial  secretary  of  the  next  day  (May  30)  the  at- 
torney-general writes: 

Any  act  of  arming,  or  any  attempt  to  arm,  a  vessel  in  contravention  of  the  imperial 
statute,  commonly  known  as  the  foreign-enlistment  act,  will  subject  the  vessel  to 
seizure;  and  it  is  quite  immaterial  in  what  manner  the  violation  of  the  law  is  ascer- 
tained, or  by  whose  testimony  it  is  established,  the  only  necessary  requirement  being 
that  the  facts  testified  to  should  be  such  as  wonld  be  received  in  a  court  of  law  as  legal 
proof  of  the  violation  of  the  statute  sought  to  be  established.^ 

Having  received  the  attorney-general's  report,  the  governor,  dh  the 
2d  of  June,  thus  writes  to  Commander  McKillop : 

I  may  say  that  it  is  quite  impossible  that  the  Oreto,  or  any  other  vessel,  should  be 
allowed  to  arm  herself  for  belligerent  purposes  within  the  jurisdiction  of  the  harbor. 

The  Oreto  is  registered  as  a  British  vessel,  and  carries  the  British  flag.  Therefore 
she  would  be  guilty  of  piracy  if,  without  changing  her  British  nationality,  she  equipped 
herself  as  a  vessel  of  war.  And  were  she  to  change  her  national! tv^and  to  be  equipped 
for  the  service  of  either  of  two  belligerent  states,  with  both  of  whom  Great  Britain  is 
at  peace,  slie  would,  under  the  directions  of  Her  Majesty^s  government,  be  precluded 
from  remaining  more  than  twenty-four  consecutive  hours  in  our  harbor. 

But  inasmuch  as  it  is  not  yet  proved  beyond  doubt  that  the  Oreto  is  a  vessel  of  war, 
and  as  it  is  just  possible  that  she  may  be  only  a  merchant-ship,  taking  arms  and  im- 
plenieuts  of  war  solely  for  exportation,  it  is  desirable  that  a  more  special  and  minute 
examination  of  her  conditions  and  equipment  should  be  made  before  she  can  be  treated 
as  a  pirate,  a  privateer,  or  foreign  man-of-war  arming  within  our  waters  ;  for,  while 
it  would  be  in  contravention  of  the  foreign-enlistment  act  to  arm  an  English  vessel  for 
the  service  of  a  foreign  belligerent  power,  and  contrary  to  the  positive  orders  of  the 
Queen^s  government  to  allow  a  vessel  of  war  belonging  either  to  the  Federal  or  con- 
federate government  to  arm  herself  in  an  English  port,  it  would  be  equally  illegal  on 
our  part  to  seize  a  merchant-vessel  honestly  and  exclusively  employed  in  the  shipment 
of  cargo  for  the  purpose  of  commerce. 
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Therefore  I  request  that  you  will  take  snch  steps  as  in  yoiir  professional  opinion  seein 
best  for  the  purpose  of  ascertaining  the  true  character  of  the  Oreto,  and  the  nature  of 
her  equipment ;  and  if,  after  inspecting  her  guus,  her  crew,  and  the  general  disposi- 
tion of  the  vessel,  you  are  convinced  that  she  is  in  reality  a  man-of-war  or  priva- 
teer armiug  herself  here,  then  it  will  become  your  duty  either  to  concert  measures  for 
bringing  the  Oreto  down  into  this  part  of  the  harbor,  or,  what  would  be  a  safer  course, 
to  remove  your  own  ship  to  Cochi'ane's  anchorage,  and  there  watch  her  proceedings 
from  day  today. 

I  should  much  regret  to  disarrange  yonr  plans  in  any  way,  or  to  Impose  on  you  any 
irksome  duty,  and  I  hope  the  necessity  of  either  may  be  averted.  But  I  am  sure  you 
will  concur  with  me  in  thiuking  that  all  considerations  (except  that  of  affording  due 
protection  to  the  harbor)  must  give  way  to  the  obligation  of  observing  the  strictest 
neutralitj^  in  our  dealings  with  the  two  contending  American  federations,  and  carrying 
out  the  Queen's  orders  with  the  most  perfect  good  faith."^ 

Can  it  be  doubted  tbat  tbe  governor  in  tbus  writing  was  acting  ac- 
cording to  an  honest  sense  of  duty  I 

It  appears  that  about  this  time  a  man  of  the  name  of  Jones,  who  hacl 
come  out  as  boatswain  of  the  Oreto,  together  with  two  of  the  crew,  hav- 
ing got  on  shore,  had  refused  to  return  to  the  vessel ;  whereupon,  he 
and  his  companions  had  been,  at  the  instance  of  the  captain,  appre- 
hended and  sent  to  prison,  as  having  deserted  from  a  British  vessel. 
This  man,  Jones,  put  himself  in  communication  with  Mr.  Whiting, 
the  United  States  consul.  On  the  4th  of  June  Mr.  Whiting  forwarded 
to  the  governor  the  following  letter  from  Jones  to  himself: 

Nassau  Prison,  June  4,  1862. 

Sir:  The  ship  I  am  from  is  the  Oreto,  built  by  W.  C.  Miller,  in  Liverpool,  after  the 
model  of  the  EngUsh  navy  gun-boats,  with  magazine,  shot-lockers,  ports  and  bolts  for 
twenty  guns.  Everythiug  is  rigged,  and  ready  for  mounting ;  even  all  the  ai'ticles 
necessary  for  seamen,  such  as  hammocks,  bedding,  kettles  and  pans,  with  three  years* 
provisions.  In  short,  she  is  a  perfect  man-of-war.  Captain,  James  Dugnid ;  chief 
officer,  William  Duggin  ;  second  oflBcer, Hudson  ;  I,  sir,  was  third  officer  aud  boat- 
swain ;  the  chief  steward  and  purser,  who  refused  duty,  are  in  jail  here.- 

This  letter  only  confirmed  what  was  already  known,  namely,  the  ca- 
pacity of  the  vessel  for  the  purpose  of  war.  No  evidence  of  her  bellig- 
erent destination  was  afforded  in  it,  or  in  the  report  of  Commander 
McKillop  to  the  governor  of  the  6th  of  June,  wherein  he  says  that  he 
"  has  visited  the  screw-steamer  Oreto  and  examined  her,  and  that  she 
is  fitted  out  in  every  way  for  war  purposes — magazines,  shell-rooms, 
and  other  fittings,  totally  at  variance  with  the  character  of  a  merchant- 
vessel.  She  has  no  guns  or  ammunition  on  board.  The  captain  does 
not  deny  that  she  is  intended  for  a  war-vessel."^ 

On  this,  taking  the  same  view  as  before,  the  attorney-general  re- 
l)orts : 

There  are  no  facts  set  forth  in  the  within  letter  which  would,  in  my  opinion,  author- 
ize the  seizure  of  the  Oreto.  They  constitute  only  circumstances  of  suspicion,  which, 
if  coupled  with  some  actual  overt  act,  would  doubtless  materially  strengthen  the  case 
against  the  vessel,  but  which  do  not  in  themselves  form  a  ground  of  seizure."* 

In  a  note  of  the  8th  of  June,  Commander  McKillop  again  adverts  to 
the  warlike  character  of  this  vessel,  and  states  his  opinion  "  that  she 
was  not  capable  of  taking  in  any  cargo,  having  no  stowage ;  adding 
that,  should  she  take  in  guns  or  ammunition,  he  should  consider  it  his 
duty  to  seize  her.''* 

On  the  12th  of  June  Mr.  Whiting  again  calls  the  attention  of 
the  governor  to  the  Oreto.  "  One  of  her  officers,''  he  says — I  presume 
he  refers  to  Jones,  the  boatswain — "  testifies  to  her  warlike  character 
and  equipment,  with  everything  that  marks  a  vessel  of  war — ports, 
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magazines,  shot-lockers,  &c.  He  avers  that  shells  were  transferred 
from  the  steamer  Hero  to  the  Oreto  at  Cochrane's  anchorage,  an  act 
which,  I  suppose,  would  warrant  her  seizure  and  detention.  The  steamer 
Melita,  from  England,  Wnded  here  last  Sunday  Captain  Semmes  and 
officers  of  the  pirate  Sumter,  and  T  have  no  doubt  they  are  here  to  join 
the  Oreto  and  pursue  their  maritime  depredations."  ^ 

The  colonial  secretary  replies : 

His  exceUency  has  been  assured  by  the  agents  of  the  Oreto  that  it  is  their  intention 
to  clear  her  in  ballast  for  Havana ;  and  he  has  received  from  the  treasurer  (as  col- 
lector of  the  colonial  customs)  an  application  to  give  her  this  clearance,  an  application 
to  which  he  has  accorded  his  assent. 

His  excellency  has,  therefore,  no  right  to  assume  that  she  is  now  equipping  herself, 
or  will  leave  this  port  equipped,  as  a  privateer. 

While  his  excellency  is^bound  by  his  instructions  to  observe  the  strictest  neutrality 
between  the  United  States  and  the  Confederate  States  of  North  America,  he  has  no 
power  whatever  to  act  on  general  suspicion  or  hearsay.  He  is  bound  to  give  the 
twenty-four  hours'  notice  to  any  known  privateer  or  mau-of-war  belonging  to  either 
of  the  belligerent  States  which  may  put  into  this  port  for  indispensable  supplies,  but 
he  is  not  bound  to  detain  or  obstruct  any  vessels  professing  to  be  engaged  on  a  com- 
mercial voyage,  unless  he  has  evidence  strong  enough  to  satisfy  the  court  of  admi- 
ralty that  she  is  in  lact  a  belligerent  vessel,  proceeding  on  a  belligerent  mission. 

Not  having  any  proof  which  would  warrant  the  condemnation  of  the  Oreto  by  a  com- 
petent court  of  junsdiction,  or  which  would  connect  her  with  any  privateering  enter- 
prise, his  excellency  feels  that  it  is  as  yet  out  of  his  power  to  interfere  with  this  vessel, 
or  prevent  her  presumably  peaceful  and  innocent  voyage  to  Havana.^ 

It  would  appear  that,  in  the  first  days  of  June,  the  consignees  of  the 
Oretohad  applied  to  tlie  receiver-general  of  the  colony  for  permission  to 
load  the  vessel  with  cargo  for  a  voyage  to  Saint  John's,  New  Brunswick, 
that  port  being  the  usual  destination  for  which  vessels  intending  to  run 
the  blockade  ostensibly  cleared.  The  receiver-general,  before  acceding 
to  this  request,  referred  the  matter  to  the  governor.  The  permission 
to  ship  the  cargo  was  granted,  but,  in  consequence  of  the  suspicions 
attaching  to  the  vessel,  the  following  order  was  at  the  same  time  adopted 
by  the  governor  in  council  on  the  4th  of  June : ' 

June  4, 1862. 

At  an  executive  council  his  excellency  the  governor,  with  the  advice  of  the  board, 
was  pleased  to  make  the  following  order : 

1.  That,  the  Oreto,  if  practicable,  should  take  in  her  cargo  within  the  port  of 
Nassau. 

2.  That  if,  however,  it  be  found  impracticable,  from  the  depth  of  water  in  port  or 
otherwise,  that  she  canuot  conveniently  take  in  her  cargo  within  the  port,  then  that 
she  be  permitted  to  do  so  at  Cochrane's  Anchorage,  under  the  direct  supervision  of 
officers  of  the  revenue  department,  to  be  specially  appointed  for  the  purpose. 

3.  That,  in  consequence  of  the  suspicions  which  have  arisen  respecting  the  character 
of  the  Oreto,  it  is  advisable  that  a  British  vessel  of  war  should  remain  at  Cochrane^s 
Anchorage,  in  the  immediate  vicinity  of  the  Oreto,  while  she  is  taking  in  cargo,  and  to 
prevent  such  vessel  being  detained  at  the  anchorage  an  inconveniently  long  time,  there 
be  imposed  as  a  condition,  for  the  permission  for  the  Oreto  to  load  without  the  port, 
that  she  complete  her  lading  at  Cochrane*s  Anchorage,  within  a  period  to  be  designated 
by  the  chief  officer  of  tlie  revenue  department. 

His  excellency  was  further  pleased  to  direct  that  a  copy  of  the  foregoing  order  be 
furnished  to  the  receiver-general  and  treasurer,  and  the  commander  of  Her  Majesty^s 
ship  Bulldog,  respectively,  for  their  information  and  guidance. 

This  order  having  been  communicated  to  the  consignees,  the  latter 
determined  to  remove  the  Oreto  fromCochrane's  Anchorage  to  the  port 
of  Nassau,  which  she  entered  on  the  7th  of  June.  On  the  9th  she  com- 
menced taking  in  empty  shells  as  cargo,  of  which  upward  of  400  boxes 
were  shipped.  * 
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In  deference,  however,  as  it  seems,  to  the  desire  of  the  governor,  the 
consignees  changed  their  parpose,  and  determined  to  clear  the  vessel 
in  ballast  for  Havana,  and  the  shells  were  therefore  discharged.  * 

In  the  mean  time  Mr.  Whiting  continued  his  communications  with 
Jones,  and  on  the  13th  June  drew  up  the  statements  of  the  latter  in  the 
form  of  an  affidavit,  in  which  all  that  had  taken  place  since  the  vessel 
had  left  Liverpool  was  detailed,  and  the  true  Character  of  the  vessel 
placed  beyond  a  doubt. 

The  following  is  the  affidavit : 

I,  the  nndersigned,  Edward  Jones,  late  third  officer  of  the  steamer  Oreto,  do  solemnly 
swear  to  the  follow iug  facts,  viz : 

1.  That,  on  the  3d  day  of  March,  1862, 1  shipped  on  board  the  steamer  Oreto  at  Liv- 
erpool, as  boatswain ;  the  articles  specifyinijr  that  the  vessel  was  bound  to  the  port  of 
Palermo ;  thence,  if  required,  to  any  port  m  the  Mediteri;^ueau  or  the  West  Indies, 
and  back  to  a  final  port  of  discharge  in  the  United  Kingdom ;  the  term  of  service  not 
to  exceed  six  months. 

2.  That  the  Oreto  was  expresslv  built  for  a  man-of-war,  and  was  said  to  be  destined 
for  the  King  of  Sardinia ;  that  sne  has  twenty  ports,  ma^pzine  of  50  tons  capacity, 
shot- lockers,  ^c. ;  that  on  her  passage  to  this  port,  breechings  and  gun-tackles  were 
fitted  and'cverything  got  in  readiness  for  mounting  guns. 

3.  That  the  Oreto  was  supplied  with  two  suits  ol  sails,  spare  wire  rigging,  a  large 
quantity  of  provisions,  said  to  be  sufficient  for  three  years'  supply  for  seventy-five 
men,  &c.,  &c. 

4.  That  after  leaving  the  channel  the  courses  were  frequently  altered,  and  that  my 
BuspicioDB  were  then  aroused  as  to  her  true  destination  as  a  rebel  privateer,  and  I 
refused  duty  ;  that  on  the  thirty -fifth  day  out,  we  anchored  off  the  port  of  Nassau,  New 
Providence,  Bahamas,  and  the  next  day  proceeded  to  Cochrane's  Anchorage ;  that  soon 
aft'Cr  I  left  the  Oreto,  and  was  imprisoned  as  a  deserter  at  Nassau,  for  two  weeks, 
when,  after  sending  a  petition  to  the  governor,  I  was  at  last  released. 

5.  I  also  testify  to  the  fact  that,  for  several  nights  prior  to  our  arrival  at  Nassau,  the 
lights  on  board  the  Oreto  were  ordered  to  be  put  out,  and  the  smoke-stacks  were  reefed, 
while  look-outs  were  kept  at  the  mast-heads,  and  great  anxiety  was  manifested  and 
expressed  by  the  officers  lest  they  should  fall  in  with  American  cruisers. 

I  do  also  solemnly  swear  that  the  Oreto  is,  to  my  certain  knowledge,  owned  by  the 
so-called  Confederate  States  of  North  America,  and  that  she  is  intended  for  one  of 
their  men-of-war,  or  armed  privateers;  which  facts  I  stated  in  my  petition  to  Governor 
Bayley  while  I  was  in  prison  at  Nassau.^ 

Mr.  Whiting  committed  the  unpardonable  mistake  of  sending  off  this 
affidavit  to  Mr.  Seward,  instead  of  making  it  known  to  the  local  gov- 
ernment. 

In  the  mean  time,  Captain  McKillop  having  gone  on  other  service, 
his  place  had  been  taken  by  Captain  Hickley  of  Her  Majesty's  ship 
Greyhound.  On  the  10th  of  June  Captain  Hickley,  having  previously 
had  a  conversation  with  the  governor  and  the  Attorney-General,  rela- 
tive to  the  Oreto  taking  in  warlike  stores  for  the  purpose  of  becoming 
an  armed  vessel,  and  perceiving  lighters  alongside  of  her,  went  with 
competent  surveying  officers  to  examine  her,  after  which  he  and  the 
other  officers  made  the  following  report : 

On  going  on  hoard  the  Oreto  this  morning,  the  captain  informed  me  that  the  crew 
had  refused  to  get  the  anchor  up  until  they  could  he  certain  as  to  where  the  ship  was 
going,  as  they  did  not  know  what  might  hecome  of  them  after  leaving  port,  and  that 
the  Oreto  was  a  suspicious  vessel.  I  then  proceeded  round  her  decks  to  note  her  fit- 
tings, &c.,  and  to  ascertain  whether  she  had  any  warlike  stores  on  board  for  her  own 
equipment,  and  I  have  the  honor  to  make  the  following  report : 

That  the  Oreto  is  in  every  respect  fitted  as  a  man-of-war,  on  the  principle  of  the  dis- 
patch gun-vessels  in  Her  Majesty's  naval  service. 

That  she  has  a  crew  of  fifty  men,  and  is  capable  of  carrying  two  pivot-guns  amid- 
ships and  four  broadside,  both  forward  and  aft,  the  ports  being  made  to  "  ship  and  un- 
ship,'' port  bars,  breeching,  side  tAckle,  bolts,  &o. 

That  she  has  shell-rooms,  a  magazine,  and  light-rooms,  and  '<  handing  scuttles"  for 
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handing  x>owder  oat  of  the  magazine,  as  fitted  in  the  naval  service^  and  shot-boxes  for 
Armstrong  shot,  or  shot  similar  to  them.  Round  the  upper  deck  she  has  five  boats,  (I 
should  say,)  a  ten-oared  cutter,  au  eight-oared  cutter,  two  gigs,  and  a  jolly-boat,  and 
davits  for  hoisting  them  up— her  accommodation  being  in  no  respect  dift'erent  from  her 
similar  class  of  vessels  in  the  royal  naval  service. 

And  on  my  asking  the  captain  of  the  Oreto,  before  my  own  officers  and  three  of  his 
own,  whether  she  had  left  Liverpool  fitted  in  all  respects  as  she  was  at  present,  his 
answer  was,  "  Yes,  in  all  respects ;''  and  that  "  no  addition  or  alteration  had  been  made 
whatever."  * 

•    lu  transmliting  this  report  to  the  governor,  Captain  Hickley  adds : 

When  I  boarded  the  Oreto  she  appeared  to  be  dischrirging  her  cargo,  and  this  cargo, 
to  all  appearance,  shells ;  and  I  was  proceeding  to  go  on  with  the  examination  when 
the  consignee  (Mr.  Harris)  and  a  revenue  officer  told  me  that  she  (the  Oreto)  had 
cleared  in  ballast  for  the  Havana,  and  was  to  sail  shortly,  (I  understood  the  next  day,) 
and  that  due  notice  had  been  given  at  the  custom-house.  On  this  I  considered  inter- 
ference unnecessary  on  my  part,  and  came  immediately  with  the  consignee  to  you,  to 
report  what  had  taken  place,  and  the  determined  destination  of  the  Oreto,  but  with 
the  understanding  that,  owing  to  the  suspicions  alreadv  cast  on  the  vessel,  I  was  to  . 
again  visit  her  before  her  leaving.  This  took  place  on  the  10th,  and  the  11th  and  12th 
passed,  and  the  Oreto  did  not  sau,  which  again  aroused  m^  suspicions  that  the  vessel 
was  not  acting  in  good  faith,  and  that  she  was  still  equippmg,  or  making  very  definite 
arrangements  for  so  doing. 

This  morning,  at  6.30  a.  m.,  I  was  informed  by  Mr.  Harris  that  the  Oreto  was  to  sail 
immediately,  at  8  a.  m.;  and  feeling  it  a  bounden  duty  to  ascertain  her  character 
before  her  ^leaving,  to  make  my  report  to  your  excellency,  that  by  so  doing  I  might 
have  the  law-officers'  opinion  as  to  the  legality  of  her  sailing  betore  she  quitted  the 
port. 

I  have  the  honor  to  inclose  my  report  for  your  excellency's  information,  for  the 
opinion  of  the  attorney-general  and  Queen's  advocate,  that  my  course  may  be  qjear 
as  to  my  dealing  with  the  Oreto,  and  whether,  under  the  circumstances  detailed 
therein,  she  is  entitled  to  go  her  way  on  the  high  seas  under  Britis)i  colors.^ 

As  the  report  of  the  oflBcers  and  the  letter  of  Commander  Hickley, 
while  conclusively  establishing  the  warlike  character  of  the  vessel, 
ftiiled  to  carry  the  case  any  further  as  to  attempt  to  equip  or  arm  her 
within  the  waters  of  the  Bahamas,  the  attorney-general,  to  whom 
these  documents  were  referred,  still  adhered  to  his  former  view,  and 
advised  that  there  was  nothing  contained  in  them  which  would  justify 
the  detention  of  the  vessel. 

From  the  foregoing  letter  of  Captain  Hickley,  it  appears  that,  on 
finding  that  the  Oreto  was  discharging  shells  out  of  the  vessel,  and  on 
being  told  by  Mr.  Harris,  one  of  the  consignees,  and  by  a  revenue  officer 
on  board,  that  she  had  cleared  out  in  ballast  for  the  Havana,  and  was 
to  sail,  as  he  understood,  the  next  day,  and  that  due  notice  had  been 
given  at  the  custom-house,  Captain  Hickley,  however,  desirous  of  pre- 
venting with  inflexible  rigor  any  breach  of  neutrality  in  a  port  of  Her 
Majesty,  considered  that  all  ground  for  further  interference  with  the 
vessel — provided  always  that  this  undertaking  should  be  carried  out — 
was  at  an  end. 

Two  more  days,  however,  having  elapsed  since  his  last  letter,  and 
the  vessel  still  remaining  at  her  anchorage,  the  suspicions  of  Cap- 
tain Hickley  became  aroused  anew.  He  does  not  appear  to  have 
been  at  first  aware  that  the  cause  of  the  delay  was  the  continued 
refusal  of  the  crew  to  remain  in  the  ship,  in  consequence  of  which 
it  had  become  necessary  to  collect  another  crew.  On  the  15th,  the 
boatswain,  Jones,  and  some  of  the  crew  of  the  Oreto,  acting  under 
the  influence  and  at  the  instigation  of  Mr.  Whiting,  as  appears  from 
the  letter  of  the  latter  to  Mr.  Seward  of  the  18th  of  June,  came  on 
board  the  Greyhound,  and  made,  as  Captain  Hickley  reports,  pubRcly 
before  him,  a  variety  of  statements  to  the  prejudice  of  the  vessel  as  a 
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le^ral  tra<ler,  both  on  her  first  leaving  and  subsequently  to  her  leaving 
Liverpool,  stating  that  they  bad  now  left  the  Oreto,  as  they  could  not 
ascertain  her  destination,  although  she  had  cleared  out  for  the  Havana 
some  days  since.^ 

Referring  to  the  statements  made  to  him  by  the  boatswain  and  crew, 
Captain  Hickley  writes  to  the  governor : 

These  circumstances,  ber  lonj?  detention  in  this  port,  her  character,  her  fittinn^s.  cou- 
viuced  as  I  am  also  that  during  her  stay  in  the  port  arrangements  have  been  made  for 
arming  her  outside,  with  the  previous  correspondence  on  her  account,  and  the  suspi- 
cions already  cast  on  her,  her  evident  equipment  for  war  purposes,  although  not  at 
present  armed,  or  to  my  knowledge  having  auy  arms  on  board,  aud  my  conviction,  as 
also  that  of  my  officers  and  men  that  have  been  on  board  her,  that  she  is  built  inteu- 
tionally  for  a  war- vessel  and  not  for  a  merchant  ship,  make  it  incumbent  on  me  to  seize 
the  Oreto,  as  a  vessel  that  can  be  no  more  considered  as  a  free-trader,  but  that  she  is, 
on  the  contrary,  calculated  to  be  turne<l  into  a  formidable  vessel  of  war  in  twenty-four 
hours  ;  and  that  this,  I  am  convinced,  will  be  the  case  if  she  is  permitted  to* leave 
Nassau. 

Captain  Hickley  accordingly  proceeded  to  seize  the  vessel,  and  re- 
ported to  the  governor  that  he  had  done  so.  In  his  letter  he  proposes 
to  "  send  the  vessel  to  the  commodore  or  commander-in-chief  on  his  own 
professional  responsibility.''^ 

On  the  other  hand.  Governor  Bayley,  in  reply,  states  his  general  con- 
currence with  the  opinion  of  the  attorney-general : 

I  do  not  consider,  he  says,  that  suspicion  alone  would  justify  the  seizure  of  the  Oreto, 
an#the  case  as  stated  by  yourself  hardly  seems  to  go  beyond  suspicion. 

And  the  suspicion  itself  attaches  not  to  au^  acts  done  by  the  Oreto,  but  only  to  the 
intention  of  her  equipment.  Indeed,  the  testimouy  of  the  crew  I  understand  to  amount 
to  no  more  than  an  expression  of  suspicion.  Now,  I  do  not  consider  that  I  have  any 
legal  authority  to  seize  a  vessel  merely  on  the  suspicion  of  her  intentions.  It  seems 
to  me  that  such  an  act  on  my  part  would  violate  the  hospitalities  of  the  harbor,  and  be 
a  precedent  for  grave  injustice  on  future  occasions. 

The  Oreto,  as  you  are  aware,  has,  in  deference  to  your  remonstrances  and  my  orders, 
discharged  her  cargo  of  shell,  shot,  and  ammunition,  and  is  ready  to  clear  in  ballast. 
She  has  thus  divested  herself  of  the  character  of  an  armed  vessel  leaving  this  port  for 
belligerent  purposes.  I  do  not  think  it  consistent  with  law  or  public  policy  that  she 
should  now  be  seized  on  the  hypothesis  that  she  is  clearing  out  for  the  purpose  of 
arming  herself  as  a  vessel  of  war  beyond  the  limits  of  the  harbor.  We  have  done  our 
duty'in  seeing  that  she  does  not  leave  the  harbor  equipped  and  prepared  to  act  offen- 
sively against  one  of  two  belligerent  nations,  with  each  of  whom  Great  Britain  is  at 
peace. 

And  if  she  has  still  any  such  intention — an  intention  which  cannot  be  fulfilled  within 
the  harbor — I  think  this  could  be  effectually  thwarted  by  giving  instructions  that  the 
ve^ssels  which  are  supposed  to  be  freighted  with  her  arms,  and  to  be  prepared  to  go  out 
with  her,  should  not  leave  the  harbor  within  forty-eight  hours  after  the  Oreto  has 
left  it. 

If,  however,  you  still  retain  the  firm  conviction  not  only  that  sbe  is  about  to  arm  as 
a  vessel  of  war,  but  also  that  she  is  already  partially  equipped  as  one,  and,  moreover, 
that  she  is  engaged  to  act  against  a  belligerent  State  which  is  at  peace  with  Great 
Biitain,  and  that  she  has  enlisted  a  crew  for  that  object,  your  proper  course  un- 
doubtedly is,  on  seizing  the  Oreto,  to  submit  the  question  of  her  condemnation  to  the 
vice-admiralty  conrt  of  this  colony. 

To  remove  her  to  Bermuda,  Halifax,  or  any  other  colony,  for  the  purpose  of  having 
her  condemned  there,  would  be  a  course  not  only  at  .variance  with  prescriptive  usage, 
but,  as  I  cannot  help  thinking,  open  to  censure,  ^s  implying  an  unmerited  imputation 
on  the  fairness  and  competency  of  the  court  of  this 'colony.  It  is  a  course  which  I  can- 
not myself  recommend  or  sanction,  and  which,  if  adopted  by  you,  must  be  adopted  on 
your  own  responsibility.* 

The  opinion  of  the  attorney-general  remained  unshaken  : 

**  Tfhe  report  of  Captain  Hickley,''  he  writes,  ^'does  not  appear  to  me  to  carry  the  case 
against  the  Oreto  further  than  that  shown  in  the  previous  reports  of  himself  and  Com- 
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mander  McKillop,  and  I  contend  that  no  case  has  as  yet  been  made  out  for  the  seizure 
of  that  vessel  nuder  the  foreign-enlistment  act 

**  With  respect  to  the  suggestion  in  the  concluding  part  of  Commander  Hickley's  let- 
ter, I  have  to  remark  that,  if  the  vessel  is  liable  to  Seizure  at  all,  it  must  be  under  the 
provisions  of  the  foreign-enlistment  act,  and  if  so  seized,  the  question  of  her  liability 
may  as  readily  and  efficiently  be  decided  iu  the  court  of  vice-admiralty  in  this  colony 
as  before  any  tribunal  in  Her  Majesty's  colonial  possessions,  and  consequently  that  no 
necessity  exists,  nor  do  I  think  that  any  excuse  can  be  made  for  sending  her,  as  sug- 
gested by  Commander  Hickley,  to  the  commodore  or  commander-in-chief,  who,  I  pre- 
sume, are  either  at  Bermuda  or  Halifax  ;  while,  on  the  other  hand,  if  I  am  correct  in 
the  view  I  have  taken  of  her  non-liability  to  seizure,  the  reasons  against  sending  her 
hence  will,  of  course,  be  far  more  powerful ;  and  therefore,  on  either  view  of  the  case, 
I  advise  his  excellency  to  withhold  his  sanction  from  the  course  of  action  suggested.^^ 

On  the  receipt  of  these  commuQications,  Captain  Hickley  replies, 
"  repeating  his  professional  opinion,  and  that  of  his  brother  oflBcers, 
and  again  expressing  his  conviction  that  the  Oreto  was  a  vessel  of  war 
that  could  be  equipped  in  twenty-four  hours  for  battle,  and  that  she  was 
then  going  out  of  the  harbor  as  nearly  equipi)ed  as  a  vessel  of  war  could 
be  without  guns,  arms,  or  ammunition  ;''  but  "  declining  to  take  on  him- 
self the  responsibility  of  the  further  detention  of  the  Oreto  for  the  pur- 
pose of  placing  her  in  the  admiralty  court,  it  being  contrary  to  the  law 
officers'  opinion,  or  of  adopting  the  course  of  sending  her  to  the  command- 
er-in-chief contrary  to  the  governor's  wishes."  He  announced  his  inten- 
tion, therefore,  of  removing  the  officer^  and  men  from  the  Oreto,  and 
"  as  a  final  decision  had  been  come  to,  of  offering  no  further  obstacle  to 
her  sailing.'^ 

On  the  I7th,  Governor  Bayley  replies  that  he  "  had  felt  it  to  be  his 
duty,  in  his  letter  of  the  day  before,  to  express  unreservedly  his  opinion 
on  the  case  of  the  Oreto,  and  the  doubt  he  entertained  respecting  the 
legality  and  policy  of  preventing  her  from  leaving  the  harbor — doubts 
which  had  been  much  increased  by  the  strong  opinion  expressed  by  the 
law  officer  of  the  Crown,  who  discharged  the  conjoint  duties  of  Queen's 
advocate  and  attorney- general  in  this  colony."    He  continues : 

In  deference  to  the  views  entertained  by  that  officer  and  myself,  you  have,  I  now  un- 
derstand, removed  the  officers  and  crew  who  were  in  charge  of  the  Oreto,  and  thereby 
given  her  the  option  of  leaving  the  harbor. 

But,  in  the  letter  which  announces  this  proceeding,  you  repeat  the  expression  of  your 
own  and  your  officers'  conviction  that  "  the  Oreto  is  a  vessel  of  war,  which  can  be 
equipped  in  twenty-four  hours  for  battle."  And  in  your  brief  conversafcion  with  me 
this  morning,  vou  stated  that  though  the  Oreto  had  discharged  some  of  her  suspected 
cargo  here,  still  she  was  not  leaving  the  port  empty.  A  professional  opinion,  coming 
from  an  officer  of  your  character  and  rank,  cannot  fail  to  have  its  due  weight  with  me. 
On  the  one  hand,  1  am  unwilling  to  place  any  restraint  on  a  vessel  which  has  not  as 
yet  been  formally  proved  to  have  violated  the  law,  or  impugned  the  neutrality  of  the 
harbor  by  auy  overt  act.  I  am  equaUy  unwilling  to  place  any  limit  on  the  rights  of 
hospitality  usually  accorded  to  vessels  of  all  nations  in  English  harbors.  I  am  most 
unwilling  to  strain  the  law  to  the  prejudice  of  any  vessel  seeking  that  hospitality. 
But,  at  the  same  time,  I  cannot  fail  to  recognize  the  great  importance  of  the  t.estiniony 
which  may  be  brought  forward  by  yourself  and  your  crew  ;  nor  can  I  foil  to  see  the 
grave  consequences  which  might  result  if  a  vessel,  equipped  and  fitted  as  you  repre- 
sent for  the  purposes  of  war,  were  quietly  allowed  to  take  a  crew  here  and  quit  the 
harbor  with  the  intention  of  fighting  on  the  side  of  one  or  two  belligerent  states,  with 
each  of  whom  Great  Britain  is  at  peace. 

To  the  doubts  which  this  dilemma  creates,  I  can  see  only  one  solution.  The  equip- 
ment of  the  Oreto,  the  object  of  her  voyage  hither,  the  intent  of  her  voyage  hence, 
the  nature  of  her  crew,  and  the  purpose  of  their  enlistment  are  all  the  fair  subjects  of  ju- 
dicial investigation.  We  cannot  detain  or  condemn  her  on  mere  suspicion  ;  nor,  when 
suspicion  has  been  so  generally  aroused,  can  we  permit  her  to  depart  unexamined  and 
unabsolved. 

Under  every  aspect  therefore  of  the  case,  I  think  the  best  course  which  can  be  taken 
in  the  interests  or  yourself,  the  colony,  and  the  Government,  will  be  to  seize  the  Oreto, 
and  at  once  submit  the  question  of  her  condemnation  to  the  local  court  of  vice-admi- 
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rftlty ;  and  I  am  glad  to  see  that  yon  abandon  the  idea  of  carrying  her  before  the  court 
of  any  other  colony.  If,  on  the  evidence  which  you  adduce,  the  court. condemn  her, 
you  will  have  the  satisfaction  of  having  prevented,  certainly  an  illegal,  and  nrobably 
a  disastrous  voyage.  If  the  court  do  not  condemn  her,  you  will  have  the  satisfaction 
of  having  discharged  your  duty  under  circumstances  of  anxious  doubt  and  difficulty, 
the  solution  of  which  will  hereafter  smooth  the  course  of  others  placed  in  situations 
equally  trying  and  embarrassing. 

My  opinion  is  that  an  appeal  to  the  decision  of  the  local  vice-admiralty  court  is  the 
best  expedient  which  could  be  embraced  by  all  the  parties  interested  in  the  matter. 
I  will  give  the  necessary  instructions  to  the  Queen's  advocate^ 

The  course  suggested  was  accordingly  adopted.  The  Oreto  was  seized 
and  proceedings  taken  in  the  admiralty  court  of  the  Bahamas  for  her 
condemnation,  the  result  of  which  I  shall  advert  to  further  on. 

From  the  correspondence  which,  in  view  of  the  accusations  made,  I 
have  thought  it  my  duty  toward  absent  men,  deprived  of  all  means  of 
defense,  to  set  out  in  some  detail  before  the  tribunal,  even  at  the  risk 
of  appearing  tedious,  it  is  apparent  that  two  different  and  opposite  views 
were  taken  as  to  the  propriety  of  seizing  the  Oreto.  The  naval  officers, 
finding  her  equipped  as  a  ship  of  war,  and  from  her  presence  at  Nassau, 
and  the  other  suspicious  circumstances  connected  with  her,  entertain- 
ing no  moral  doubt  that  she  was  intended  for  the  service  of  the  con- 
federates against  the  United  States,  were  for  seizing  her  with  a  high 
hand.  The  civil  authorities,  sensible  that  to  seize  the  vessel,  unless 
they  could  afterward  hold  her  upon  legal  proof  of  her  destination 
as  a  belligerent  vessel,  such  as  would  be  received  in  a  court  of  law,  would 
be  worse  than  useless,  and  seeing  no  such  proof  forthcoming,  were  un- 
willing to  take  upon  themselves  the  responsibility  of  a  proceeding  which, 
if  it  ended  in  defeat,  would  be  attended  with  serious  consequences.  In 
addition  to  this  the  attorney-general  appears  to  have  entertained  an 
opinion  that,  in  order  to  warrant  a  seizure  at  Nassau,  some  equipment 
of  the  vessel  must  have  taken  place  within  the  precincts  of  the  col- 
onj^ — an  opinion  which,  as  we  shall  see  presently,  was  shared  by  the 
judge  of  the  vice-admiralty  court.  That  opinion  was,  in  my  judgment, 
erroneous;  but,  after  a  careful  perusal  of  the  correspondence  and  con- 
sideration of  the  facts,  I  am  bound,  in  common  justice  to  these  parties, 
whose  conduct  has  been  so  cruelly  impugned,  to  say  that  I  cannot  find 
any  ground  to  justify  the  suggestion  that  the  views  put  forward  by  the 
governor  and  attorney-general,  in  the  course  of  these  proceedings,  were 
not  honestly  and  sincerely  entertained. 

But  while  1  feel  bound  to  give  credit  to  the  governor  and  attorney- 
general  for  perfect  honesty  of  intention,  I  am  not  prepared  to  go  the 
length  of  saying  that,  in  my  judgment,  a  degree  of  activity  such  as  the 
circumstances  demanded  was  exhibited  in  ascertaining  the  true  charac- 
ter of  the  Oreto.  Down  to  the  time,  indeed,  when  revelations  as  to 
the  antecedents  of  the  vessel  were  made  by  the  crew,  and  while  all  that 
had  happened  at  Liverpool  remained  unknown  in  the  colony,  I  am  en- 
tirely of  opinion  with  the  law-officer  of  the  colony  that  the  seizure  of 
the  vessel  would  not  have  been  warranted.  However  strong  the  sus- 
picion, there  was  till  then  no  actual  proof  of  her  destination.  But  when 
the  men  on  the  4th  of  June  communicated  all  the  facts  to  Mr.  Whiting, 
and  afterward,  at  his  suggestion,  to  Commander  Hickley,  and  it  thus 
became  known  to  the  authorities  that  there  were  antecedents  of  a  sus- 
picious character  connected  with  the  vessel,  it  became,  in  my  judgment, 
the  business  of  the  law-officers  to  inquire  into  the  facts.  It  is  true  Mr. 
Whiting  neglected  the  obvious  duty  of  communicating  to  the  authori- 
ties the  affidavit  made  by  the  boatswain  Jones.    But  the  attorney- 
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general  must  have  been  aware  that  there  were  important  matters  con- 
nected with  this  vessel  which  the  men  who  had  come  out  in  her  were 
prepared  to  disclose;  and  I  cannot  but  think  that,  in  such  a.state  of 
things,  he  should  have  taken  steps  to  inquire  into  and  ascertain  the 
facts.  In  all  probability  the  opinion — as  I  think,  a  mistaken  one — that 
nothing  but  what  took  place  in  the  waters  of  the  colony  could  be  made 
available  against  the  vessel,  may  have  had  the  effect  of  inducing  him 
to  remain  passive. 

But  the  question  whether  the  omission  to  resort  to  this  source  of 
information  did  not  amount  to  a  want  of  due  diligence,  loses  its  import- 
ance by  reason  of  the  circumstance  that,  in  spite  of  the  opinion  of  the 
attorney-general,  the  Oreto  was  in  fact  seized  and  brought  into  court 
with  a  view  to  her  condemnation.  Upon  that  faet  supervening,  any 
previous  omission  in  this  respect  becomes,  practically  speaking,  wholly 
immaterial.  Whether  the  vessel  was  seized  a  few  days  sooner  or  a  few 
days  later  can,  obviously,  under  the  circumstances,  not  have  been  of 
the  slightest  consequence. 

In  like  manner,  when  M.  Staempfli  suggests  that  the  government  at 
home  were  wanting  in  due  diligence,  because,  on  finding  that  the  Oreto 
had  not  been  built  for  the  Italian  government,  they  did  not  send  out 
to  Nassau  and  other  British  colonies  to  direct  the  seizure  of  the  vessel 
should  she  come  into  a  British  port,  the  obvious  answer  which  I 
should  have  hoped  would  have  occurred  to  his  own  mind  is  that,  even 
assuming  that  the  government  were  bound  to  send  instructions  to  that 
effect  all  over  the  globe,  the  only  purpose  which  such  exemplary  activ- 
ity could  have  served  would  have  been  to  secure  the  seizure  of  the 
vessel  and  the  bringing  her  into  court.  But  this  end  having  been 
otherwise  effected  by  the  action  of  Captain  Ilickley  and  the  governor, 
any  want  of  diligence  in  any  other  quarter 'becomes  wholly  immaterial. 

When  once  the  end  to  be  obtained  is  by  some  means  or  other  effected, 
what  matters  it  whether  some  other  means  whereby  the  same  result 
might  possibly  have  been  brought  about  may  have  been  omitted  to  be 
resorted  to  ? 

It  cannot  surely  be  necessary  to  point  out  that  the  omission  to  use 
due  diligence,  if  it  produces  no  injury  to  a  party  entitled  to  claim  the 
exercise  of  such  diligence,  affords  no  ground  for  complaint  or  compensa- 
tion. If,  for  example,  a  vessel  were,  by  the  negligence  of  the  authorities, 
permitted  to  be  equipped  and  armed  and  to  go  forth  to  wage  war  on  a 
belligerent,  but  before  doing  any  actual  mischief,  were  fallen  in  with 
by  a  more  powerful  enemy  and  taken,  no  amount  of  negligence  in  suffer- 
ing her  to  go  forth  could  constitute  a  ground  for  asking  for  pecuniary 
compensation. 

We  may,  therefore,  pass  over  all  the  facts  preliminary  to  the  seizure 
of  the  vessel,  and  come  to  the  trial  before  the  judge  of  the  court  of  ad- 
miralty of  the  colony. 

Now,  I  at  once  feel  bound  to  say  that  with  the  result  of  this  trial  I  am 
anything  but  satisfied.  In  my  opinion,  the  Oreto  ought  to  have  been 
condemned,  and  there  was  a  miscarriage  of  justice  in  her  acquittal.  Not 
that,  on  the  point  which  the  judge  of  the  vice-admiralty  court  thought 
the  only  issue  in  the  case,  namely,  whether  there  had  been  any  equip- 
ment of  the  vessel  within  the  waters  of  the  colony,  I  am  prepared  to 
quarrel  with  the  judgment.  The  mistake  of  the  judge,  which  led  to  the 
acquittal  of  the  Oreto,  consisted  in  holding  that  the  equipment  of  a 
vessel  in  any  part  of  the  British  dominions,  for  a  purpose  prohibited  by 
the  foreign-enlistment  act,  would  not,  so  long  as  the  property  in  it  re- 
mained in  a  British  subject  and  had  not  been  transferred  to  a  foreign> 
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belligerent,  of  which  there  was  here  no  sufficient  proof,  form  a  sufficient 
ground  of  condemnation  in  any  court  of  competent  authority,  within 
whose  jurisdiction  the  vessel  might  be  found,  though  no  part  of  such 
equipment  might  have  taken  place  within  such  jurisdiction.  Fitted  out, 
equip|>ed,  or  armed  within  British  dominions,  in  contravention  of  the 
statute,  a  vessel  becomes  at  once  forfeited  by  the  effect  of  the  statute, 
and  becomes  liable  to  be  seized  and  condemned  as  forfeited.  The  char- 
acter of  forfeiture  once  attnching  to  her  remains  permanently  affixed  to 
her,  and  the  proceeding  being  in  re)n^  any  competent  court  within  whose 
jurisdiction  she  may  be  may  adjudge  her  to  be  the  property  of  the 
Crown,  and  give  effect  to  the  seizure  of  her  as  such. 

It  is  admitted  by  Her  Majesty's  government,  upon  the  advice  of  its 
law-offlcers,  that  such  is  the  law. 

It  is  clear  that,  if  the  judge  on  the  trial  had  acted  on  this  princi|>le, 
there  was  abundant  evidence  on  which  to  condemn  this  vessel,  and  that 
she  ought  to  have  been  condemned. 

That  she  was  equipped,  though  not  armed  for  war,  not  only  when 
at  the  Bahamas,  but  also  when  she  left  Liverpool,  is  undoubted.  The 
obstacle  to  her  seizure  at  Liverpool  was  the  absence  of  sufficient  proof 
of  her  being  intended  for  a  belligerent.  But  when  it  turned  out  that 
her  asserted  destination  for  a  tirm  at  Palermo,  or  for  the  Italian  govern- 
ment,  was  a  mere  pretense,  and  that,  having  cleared  out  and  shipped 
her  crew  for  Palermo  and  Jamaica,  she  never  went  near  either,  but  pro- 
ceeded at  once  to  Nassau,  a  port  conveniently  situated  with  reference 
to  the  coast  of  the  Southern  States ;  and  when  to  these  fact«  was  added 
the  evidence  of  the  statements  of  those  who  had  had  charge  of  her  that 
she  was  intended  for  the  confederate  service,  evidence  which  acquired 
additional  force  from  the  antecedent  circumstances,  no  rational  doubt 
could  remain  of  the  service  for  which  the  vessel  was  designed.  Had 
the  adjudication  proceeded  on  right  legal  principles,  the  vessel  must 
clearly  have  been  condemned. 

But,  when  I  am  asked  to  sanction  the  imputation  that  the  prosecu- 
tion was  conducted  by  the  attorney-general  in  the  scandalously  corrupt 
manner  imputed  to  him — that  he  directed  it  with  the  predetermined 
purpose  of  getting  the  Oreto  released;  that  he  hurried  on  the  trial 
before  evidence  could  be  obtained  from  Liverpool ;  that  he  conducted 
his  cross-examinations  so  as  to  suppress  evidence  unfavorable  to  the 
Oreto  when  it  could  be  done;  that  he  neglected  to  summon  witnesses, 
who  must  have  been  within  his  control,  who  could  have  shown  con- 
clusively that  the  Oreto  was  built  for  the  insurgents,  and  was  to  be 
converted  into  a  vessel  of  war — witnesses,  I  may  add,  by  the  way,  who, 
if  called,  would  have  been  privileged  from  answering,  or  certainly  would 
have  been  hostile,  and  whom,  therefore,  a  counsel,  in  the  exercise  of  his 
discretion,  would  scarcely  think  of  calling — witnesses,  too,  who  could 
have  added  nothing  as  to  that  which  the  attorney-general  and  the  judge 
believed  to  be  the  essential  matter  to  be  proved — namely,  an  equipment 
of  the  vessel  in  the  port — and  when  I  am  asked  to  ascribe  to  a  judge 
the  disgraceful  partiality  imputed  to  Mr.  Lees,  I  must  refuse  my  assent 
to  imputations  which  go  to  flx  a  stigma  on  the  character  of  high  legal 
functionaries,  who  are  not  here  to  defend  themselves,  on  grounds  which 
appear  to  me  of  the  most  shadowy  and  unsubstantial  character.  These 
imputations  of  scandalous  dereliction  of  duty  in  a  public  prosecutor, 
and  of  gross  partiality  in  a  judge,  are  of  a  very  grave  and  serious  char- 
arcter.  I  must  express  my  opinion  that  they  ought  never  to  have  been 
made,  more  especially  in  the  tone  of  careless  and  offensive  levity  in 
which  they  are  presented  to  us  in  the  pages  of  the  American  case.    Few 
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things  of  the  kind,  I  can  say  with  truth,  ever  gave  me  more  pain  than 
the  perusal  of  the  observations  in  that  dodument  relating  to  this  part 
of  the  case. 

I  say  this  the  more,  because  it  appears  to  mo  that  these  accusations 
were  unnecessary  to  the  case  of  the  United  States.  There  was  a  mis- 
carriage of  justice  on  the  trial  of  the  Florida.  If  that  miscarriage  can 
be  imputed  to  the  British  government  as  negligence,  so  as  to  render  it 
responsible,  the  Government  of  the  United  States  is  entitled  to  the 
benefit  of  it,  no  matter  whether  the  miscarriage  arose  from  corrupt 
design  or  mistake  of  law.  It  would  surely  have  been  sufficient  to  show 
the  judgment  to  be  wrong  without  assailing  men's  characters  by  the 
imputation  of  base  and  evil  motives  and  corrupt  disregard  of  duty. 

1  have  yet  to  consider  whether  any  default  on  the  part  of  Her  Majesty's 
government  can  have  contributed  to  the  failure  of  the  proceedings 
against  the  Florida.  It  is  certain  that,  as  soon  as  the  fact  of.  the  seizure 
of  the  vessel  and  the  institution  of  the  suit  was  communicated  to  the 
government  at  home,  they  approved  of  and  ratified  what  had  been  done, 
and  directed  that  Commander  Hickley,  as  the  prosecutor,  should  be  in- 
demnified against  all  the  expenses  of  the  suit.  Instructions  were  given 
that  any  witnesses  from  Liverpool,  who  could  give  evidence  material  to 
the  case,  should  be  sent  to  Nassau.  But  when  the  evidence  came  to  be 
looked  into  by  Sir  R.  PhilUmore,  who  had  then  succeeded  to  the  office 
of  Queen's  advocate,  it  turned  out  that  the  Liverpool  witnesses  could 
really  add  nothing  to  the  evidence  already  forthcoming  at  Nassau.^ 
Their  evidence  went  to  prove  that  the  vessel*,  when  she  left  Liverpool, 
was  equipped  so  as  to  be  capable  of  being  armed ;  but  to  prove  this,  no 
evidence  was  needed.  The  fact  could  not  be  disputed ;  if  it  had  been, 
there  was  the  vessel  at  Nassau  to  speak  for  herself. 

The  Liverpool  evidence  would,  indeed,  have  established  that  the  Oreto 
had  cleared  out  on  what  after-events  showed  to  have  been  a  pretended 
and  fictitious  voyage — no  doubt  a  most  material  fact ;  but  of  this  again 
abundant  evidence  was  forthcoming,  from  the  evidence  of  the  crew,  who 
had  signed  articles  for  the  voyage  to  Palermo  and  Jamaica.  The  evi- 
dence was,  therefore,  unnecessary  ;  what  is  more,  had  it  been  forthcom- 
ing, it  would  have  proved  unavailing,  by  reuson  of  the  judge  holding 
the  absence  of  equipment  at  Nassau  to  be  fatal  to  the  exercise  of  his 
jurisdiction  to  condemn  the  vessel. 

It  is  complained  that  the  attorney-general  hurried  on  the  trial  to  avoid 
the  evidence  of  the  Liverpool  witnesses.  Now,  as  I  have  just  remarked,  no 
witnesses  were  sent,  or  were  thought  by  Sir  R,  Phillimore  of  sufficient  im- 
portance to  be  sentfor  the  purpose  of  the  trial ;  which  is  a  sufficient  answer 
to  this  head  of  complaint.  It  is  complained  that  Maffit  and  other  persons 
connected  with  the  Oreto  were  not  called  on  the  trial ;  and  this  head  of 
charge  is  also  dwelt  upon  by  M.  Staempfli,  as  one  of  the  grounds  of  his 
judgment.  But  this  was  a  matter  on  which  it  was  for  the  public  pros- 
ecutor to  exercise  his  discretion. 

In  the  first  place,  the  witnesses  would  of  course  have  been  hostile, 
and  it  is  not  usual  with  English  advocates  to  call  witnesses  known  to  be 
adverse ;  they  leave  them  to  be  called  on  the  other  side,  that  they  may 
have  the  advantage  of  cross-examining  them,  which  they  are  not  per- 
mitted to  do  if  they  produce  them  themselves.  Had  the  attorney-general 
called  these  witnesses  himself,  the  complaint  would  probably  have  taken 
the  opposite  form.  It  would  then  have  been  said  that  he  had  called 
witnesses  from  the  enemy's  camp  for  the  purpose  of  damaging  his  own 
case. 
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In  the  second  place,  as  these  witnesses,  if  mixed  up  in  a  transaction 
involving  a  breach  of  the  foreign-enlistment  act,  sach  as  was  involved 
in  this  suit,  would  have  been  liable  to  be  prosecuted  and  punished,  they 
would,  by  English  law,  have  been  privileged  from  giving  evilence  at 
all. 

Thirdly,  all  that  these  persons,  if  called,  could  have  proved,  was  that 
the  vessel  was  intended  for  the  confederate  service.  But  this,  in  the  view 
unfortunately  taken  by  the  judge,  that  equipment  within  the  local  limits 
of  his  jurisdiction  was  indispensable  as  the  foundation  of  his  authority 
to  condemn,  would  obviously  have  availed  nothing,  and  therefore  no 
detriment  can  have  arisen  on  the  result  from  its  not  being  producetl. 

There  is  an  observation  of  the  honorable  arbitrator,  M.  Staempfli, 
namely,  that  the  witnesses  on  the  trial  were  not  examined  on  oath,  which 
it  is  necessary  to  correct,  lest  it  should  go  forth  to  the  public  that  the 
attorney-general  and  the  judge  were  so  unmindful  or  ignorant  of  their 
d  uty  as  to  allow  the  witnesses  to  be  examined  without  the  sanction  of  an 
oath.  This  statement  must  have  been  founded  on  an  oversight ;  every 
witness  called  is  shown  by  the  report  of  tbe  trial  to  have  been  sworn 
before  he  was  examined.  I  am  sure  the  honorable  gentleman  will  regret 
his  mistake. 

The  Oreto  ought  to  have  been  condemned.  She  escaped  condemna- 
tion by  reason  of  a  mistake  on  a  matter  of  law  of  the  judge  before 
whom  she  was  brought  for  condemnation.  Can  such  a  failure  be 
ascribed  to  the  government?  The  question  is  one  of  serious  impor- 
tance. •  I  have  already  stated  my  views  on  it  in  an  earlier  stage  of  these 
remarks. 

But  a  further  charge  of  negligence  is  brought  against  the  govern- 
ment of  the  Bahamas  by  reason  of  the  Oreto  having  received  her  arma- 
ment in  the  waters  of  the  colony.    The  facts  are  as  follows : 

Having  been  released  by  the  court  of  admiralty,  the  Oreto  cleared 
out  as  a  merchant- vessel  for  Saint  John's,  New  Brunswick,  in  ballast,^ 
the  port  for  which  vessels  intending  to  run  the  blockade  usually  cleared. 
On  the  7th  of  August  the  vessel  went  out,  into  the  neighborhood  of  Hog 
Island,  to  try  her  steam.^  Sbe  was  at  that  time  very  short-handed.  It 
appears,  from  the  letter  of  the  United  States  consul  to  Mr.  Seward  of 
the  6th  of  September,  that  her  crew  at  that  time  was  '*  a  very  small  one, 
and  that  the  officers  expressed  great  doubts  of  being  able  to  man  her 
sufficiently  for  their  nefarious  purposes.'^^  It  is  stated  in  the  United 
States  case  that  the  Oreto  lay  outside,  with  a  hawser  attached  to  one  of 
Her  Majesty's  ships  of  war. 

In  a  letter  of  the  United  States  consnl  of  the  9th  of  August,  that 
gentleman  writes  to  Mr.  Seward  as  follows : 

United  States  Consulate, 
Nassau,  New  ProvideiuXf  August  9, 1862. 
Sir  :  I  have  the  honor  to  inform  you  of  the  arrival  off  this  port,  yesterday  morning, 
of  the  United  States  steamship  K.  R.  Cuyler,  Winslow  commander,  eight  days  from 
Boston.  The  steamer  Oreto  had  left  this  harbor  the  day  previous  and  anchored  off 
Hog  Island ;  but  earlv  on  the  morning  of  the  Onyler's  arrival  she  got  under  way,  and 
kept  ^'  backing  and  mliuff  "  around  that  vessel  while  she  lay  off  the  port.  Seeing  these 
suspicious  movements  of  so  suspicious  a  vessel,  Captain  Winslow  concluded  not^  to 
leave  his  ship,  but  sent  a  boat  for  me,  and  I  promptly  joined  him  on  board,  giving  him 
all  the  information  in  my  power.  He  concluded  to  stand  over  for  the  Northwest 
Passage,  as  I  advised  that  course  as  the  most  likely  method  of  trapping  the  Oreto, 
which  vessel  is  reported  to  be  bound  for  Charleston. 

1  British  Appendix,  vol.  i,  p.  58. 
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Shortly  after  the  Cnyler  had  disappeared  the  Oreto  came  to  anchor  off  the  month  of  the 
harbor,  and  Her  Majesty's  steamer  Feterel,  Watson  commander,  went  ont  and  anchored 
near  her  as  "  a  protection  against  the  Yankees  cutting  out  the  privateer." 

Last  night  guns  and  shells  were  fransported  to  the  Oreto  by  the  schooner  Prince 
Alfred,  which  has  been  purchatied  by  the  Confederate  States  agent,  Lafitte,  for  a  tender 
on  the  British  confederate  ships. 

A  person  landing  at  Nassau,  ignorant  of  facts,  would  certainly  think  that  this  was 
England's  war,  from  the  activity  of  the  people  here  to  forward  supplies  to  the  rebels. 
I  have,  &c., 

SAMUEL  WHITING.i 
Hon.  William  H.  Seward, 

Secretary  of  State, 

Full  explanation  of  the  circumstapces  referred  to,  so  far  as  the 
Peterel  is  concerned,  is  given  in  two  letters  of  Captain  Watson,  who 
was  in  command  of  the  ship  in  question.  Her  Majesty's  ship  Peterel,  in 
answer  to  an  inquiry  from  the  admiralty  in  consequence  of  this  state- 
ment: 

Her  Majesty's  Ship  Pembroke, 

Skeemewy  March  22, 1W2. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  yonr  letter  dated  19th  instant, 
with  its  inclosure  from  Admiral  Sir  Alexander  Milne,  dated  18th  March,  1872. 

In  reply,  I  hes  leave  to  report  that  I  perfectly  remember  the  circumstance  con- 
nected with  the  British  steam- vessel,  called  the  Oreto,  that  had  t)een  placed  in  the 
vice-admiralty  court  at  Nassau,  New  Providence,  by  Commander  Hickley,  of  Her 
Majesty's  ship  Greyhound,  and  that  after  a  trial  of  some  length  she  was  released. 

I  remember  receiving  a  communication  from  his  excellency  the  governor  of  the  Baha- 
mas, to  the  effect  that  there  were  two  American  shins  of  war  under  steam  inside  the 
bar,  and  that  he  would  be  glad  if  I  oould  put  myself  in  personal  communication  with 
their  captains,  and  offer  them  the  customary  hospitalities.  Ou  receipt  of  his  excel- 
lency's communication,  or  as  soon  after  as  the  tide  permitted,  I  proceeded  in  He- 
Mojesty's  ship  under  my  command,  under  steam,  across  the  bar,  and  went  on  board  tiir 
United  States  steamship  of  war  R.  R.  Cnyler,  where  I  had  a  long  and  friendly  convere 
sation  with  her  captain.    Winslow,  I  think,  was  his  name. 

At  the  time  I  was  on  board  the  R.  R.  Cnyler,  the  Oreto,  with  two  other  British  ships, 
were  steaming  up  and  down  the  coast  abreast  Hog  Island,  trying  their  machinery.  The 
Oieto  certainly  was,  as  I  know  she  came  out  for  that  pur^iose,  it  being  the  first  day  she 
had  had  her  steam  up  since  being  placed  in  the  vice-admiralty  court. 

The  two  United  States  steamera  of  war,  having  declined  the  hospitalities  of  the  port, 
proceeded  toward  Abaco,  as  far  as  I  can  remember,  and  I  anchored  the  Peterel  outside 
the  bar  of  Hog  Island,  the  tide  or  lateness  of  the  date  preventing  my  recrossing  it. 

Having  anchored  as  above  stated,  a  boat  came  to  me  from  the  Oreto,  asking  for  the 
assistance  of  some  men,  under  the  following  circumstances: 

A  man,  who  stated  he  was  the  master  in  command  of  the  Oreto,  said  he  was  very 
short-handed,  and  wanted  to  anchor  for  about  two  hours  to  adjust  his  machinery,  bat 
if  he  anchored  outside  he  had  not  sufficient  crew  to  weigh  his  anchor,  and  begged  I 
would  assist  him  by  lending  him  men. 

I  declined  lending  him  any  men,  but  told  him  he  might  hold  on  astern  of  the  Peterel, 
and  I  would  give  him  a  line  for  that  purpose. 

About  6.30  or  7  p.  m.,  having  seen  the  Oreto  fast,  holding  on  by  one  of  our  hawsers,  I 
went  down  to  dinner,  and  when  I  came  on  deck  again  she  was  gone. 

I  had  told  the  roaster  that  she  must  go  out  of  our  waters  before  the  tide  slacked. 

This  small  act  of  courtesy  I  considered  a  duty  that  I  should  have  extended  to  any 
ship,  British  or  foreign,  and  until  the  receipt  of  your  communication  never  gave  it  a 
second  thought;  in  fact,  I  must  have  considered  it  too  trivial  to  mention  in  my  letters 
of  procee<lin^,  which  at  that  time  were  full  of  matter  of  far  greater  interest. 

In  conclusion,  I  may  remark  that  the  only  reason  I  had  for  refusing  to  send  men  on 
board  was  In  conseqnence  of  the  prevalence  of  yellow  fever  in  the  merchant  shipping 
at  Nassau,  and  I  had  prohibited  ail  communication^  as  far  as  practicable,  with  them. 
I  have,  &c., 

G.  W.  WATSON, 

Captain,^' 

Vernon  Lushington,  Esq.,  Admiralty. 
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Hkr  Maje8ty*s  Ship  Pembroke, 

Shm-vessj  March  31, 1572. 
Sir  :  With  refereDce  to  iny  letter  of  the  2^d  ipstant,  I  wish  to  make  the  following 
alteration  iu  paragraph  6: 

1.  Having  anchored  as  above  stated,  no  communicaiion  of  any  sort  took  place  between 
Her  Majesty's  ship  Peterel  and  the  British  merchant-ship  Oreto,  nntil  the  following 
evening,  (Saturday,)  when  a  boat  came  alongside  from  the  Oreto,  asking  for  the  assist- 
ance. ♦  •  *  ♦  *  The  remainder  of  the  paragraph  and  letter  remains  the 
same. 

2.  When  I  sent  my  letter  of  the  22d,  I  had  not  my  private  journal  or  letter  with  me. 

3.  I  wish  to  add  also  to  my  former  letter  that  I  never  had  any  other  commupication, 
direct  or  indirect,  with  the  Oreto,  or  any  one  connected  with  her,  except  as  sot  forth  iu 
my  official  correspondence. 

I  have,  &c., 

J.  J.  WATSON, 

Captain,^ 
V.  LUBHTNGTON,  Esq., 

Secretary  of  the  Admiralty. 

We  now  see  how  unfouDded  was  Mr.  Whiting's  suspicion  as  to  the 
intentions  of  the  Peterel. 

The  Oreto  being  in  tliis  position,  on  the  9th  of  August  a  small  steamer 
called  the  Prince  Alfred,  having  been  loaded  with  the  armament  intended 
for  the  Oreto,  which  had  been  brought  out  partly  in  the  steamer  Bahama, 
partly  iu  other  vessels,  having  also  cleared  out  for  Saint  John's,  left 
Nassau,  as  if  with  the  intention  of  running  the  blockade.^  The  Prince 
Alfred  having  passed  the  Oreto,  the  latter  soon  afterward  let  go  the 
hawser,  and  put  to  sea;  and  having  overtaken  the  Prince  Alfred,  took 
her  iu  tow,  when  both  vessels  proceeded  to  Green  Cay,  a  small  desert 
island,  lying  sixty  miles  south  of  Nassau,  on  the  edge  of  the  Great  Ba- 
hama Bank,^  wholly  uninhabited,  and  only  frequented  at  times  by  fish- 
ermen. There,  out  of  sight  of  every  one,  the  armament  of  the  Orfeto 
was  transferred  to  her  from  the  Prince  Alfred,  the  confederate  flag  was 
hoisted,  and  the  Oreto  thenceforth  received  the  name  of  the  Florida.^ 

It  had  been  surmised  in  the  colony  that  the  Prince  Alfred  was  taking 
out  the  armament  of  the  Oreto,  but  the  matter  went  no  further  than 
surmise.  The  harbor  was  full  of  shipping,  and  vessels  were  leaving 
every  day  loaded  with  contraband  of  war  for  the  purpose  of  running 
the  blockade. 

Mr.  Whiting,  as  we  have  seen,  had  stated  it  as  a  fact  in  his  letter  of 
the  9th.  In  a  later  letter  to  Mr.  Seward  of  the  12th  he  speaks  with 
less  certainty.    He  says: 

On  the  9th,  the  schooner  Prince  Alfred,  which  had  been  purchased  by  Lafitte,  the 
confederate  agent  here,  left  this  port,  and  it  was  currently  reported  and  generally  be- 
lieved that  she  had  on  board  the  armament  for  the  Oreto,  and  as  that  vessel  lelti  the 
same  uight,  (both  clearing  for  Saint  John's,)  I  think  it  probable. 

I  have  given  full  detail  of  these  movements  to  the  commanders  of  the  Adirondack 
and  Cuyler,  and  also  sent  such  information  to  the  difi'creut  consulates.^ 

On  the  16th,  a  report  of  the  two  vessels  having  gone  to  Green  Cay 
appears  to  have  reached  Nassau. 
Mr.  Whiting  writes  on  that  day : 

The  Oreto  is  reported  to  have  gone  to  Green  Cay,  about  fifty  miles  southwest  from 
Providence  Island,  and  it  is  also  reported  that  the  schooner  Prince  Alfred  has  gone 
there  to  deliver  to  the  Oreto  her  piratical  armament. 

I  have  sent  dispatches  to  the  United  States  cruisers  by  the  best  channels  open  to 
me.^' 

1  British  Appendix,  vol.  v,  p.  51. 
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The  fact  did  not,  however,  become  actually  known  at  Nassau  till  the 
6th  ot*  September,  when  certain  men,  who  had  been  engaged  at  Nassau 
to  go  out  in  the  Oreto  for  the  purpose  of  assisting  in  transferring  the 
guns  and  arms  from  the  Prince  Alfred,  having  returned  to  Nassau,  gave 
to  the  American  consul  an  account  of  what  had  happened  at  Green 
Oay.i 

That,  till  a  week  after  the  vessels  had  left,  no  one  in  the  colony  had 
any  idea  of  an  intention  to  transfer  the  armament  in  any  place  in  the 
Bahamas,  is  plain.  So  far  from  expecting  anything  of  the  kind,  Mr. 
Whiting  expressly  states,  in  his  letter  of  the  9th,  that  he  '<  advised  Cap- 
tain Winslow  to  stand  out  for  the  northwest  Providence  Channel,  as  the 
most  likely  method  of  trapping  the  Oreto,  as  she  was  reported  to  be 
bound  for  Charleston."  Upon  the  faith  of  this  belief,  Mr.  Whiting,  as 
he  tells  us,  "gave  full  details  of  these  movements  to  the  commanders 
of  the  two  American  ships  of  war,  the  Adirondack  and  Cuyler."^ 

What,  then,  is  the  negligence  complained  of  in  i-espect  of  the  arming 
of  the  Oreto  within  the  waters  of  the  colony  f  In  the  American  case 
the  argument  is  put  thus: 

The  arrangements  for  arming  were  made  in  the  harbor  of  Nassau,  and  the  two  ves- 
sels left  that  port  almost  simultaneously,  and  proceeded  to  Greeu  Cay  together.  The 
purpose  for  which  they  went  was  notorious  in  Nassau.  This  was  so  palpable  an  eva- 
sion that  the  act  should  be  assumed  as  having  taken  place  in  the  harbor  of  Nassau.^ 

This  is  a  very  adroit  way  of  putting  the  case,  but  is  it  a  just  one*?  In 
the  first  place,  it  is  a  great  deal  too  much  to  assume  that  it  was  ^<  noto- 
rious ''  that  the  Prince  Alfred  had  on  board  the  armament  of  the  other 
vessel.  The  consul  puts  it  no  higher  than  that  it  was  so  reported,  and 
the  government  could  not  act  on  mere  report.  The  fact  was  never  said 
to  have  been  notorious  till  1865,  three  years  later,  when  Mr.  Kirkpatrick^ 
the  then  consul,  who  knew  nothing  of  the  'facts  when  they  happened, 
thought  proper  so  to  state.* 

But  the  argument  further  puts  it  as  though  the  purpose  of  going  to 
Green  Oay  was  notorious ;  whereas  we  now  know  that  neither  the  con- 
sul nor  any  one  else  had  the  remotest  idea  that  the  transfer  of  the  arma- 
ment was  intended  to  be  effected  within  the  limits  of  the  colony.  The 
consul  believed  that  both  vessels  were  going  to  Charleston.  Can  it  be 
said  that  the  governor  ought  to  have  sent  a  British  ship  of  war  to  ac- 
company the  two  ships  some  sixty  miles  or  more,  till  clear  of  the  waters- 
of  the  Bahamas,  to  prevent  the  possibility  of  a  violation  of  neutrality  in 
this  respect  f 

But  then  it  is  said,  "The  act  was  committed  within  British  jurisdic- 
tion, and  was  therefore  a  violation  of  the  first  clause  of  the  first  rule  of 
the  treaty." 

But,  with  submission,  the  act  is  not  necessarily  within  the  first  rule  of 
the  treaty  because  it  was  committed  in  British  jurisdiction.  To  bring 
it  within  the  first  rule  of  the  treaty  it  must  be  shown  that  there  was  a 
want  of  due  diligence  in  not  preventing  the  act  so  done,  and  of  this  I  find 
no  proof  in  the  American  documents. 

To  be  sure,  our  honorable  colleague,  Mr.  Staempfli,  in  the  grounds 
of  his  judgment^  says : 

Que  Green  Cay  ^tait  ^loign^  et  pen  fr^quent^;  cette  objection  est  d'antant  moins 
importante  que  tout  ce  qui  se  fit  <i  Green  Cay  parti t  de  Nassau,  et  pouvait  fort  Men 
s'apercevoir  depuis  ce  dernier  endroit. 

^  United  States  Documents,  vol.  vi,  p.  306. 
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I  confess  I  do  not  quite  understand  what  is  meant  by  this.  I  do  not 
suppose  M.  Staempfli  can  mean  that  what  was  done  at  Green  Cay  could 
be  seen  at  Nassau,  sixty  miles  off.  I  must,  therefore,  take  it  that  what  he 
means  is,  that  the  loading  of  the  Prince  Alfred  and  the  nearly  simulta- 
neous departure  of  the  two  ships  from  Nassau  could  have  been  seen  at 
Nassau — which,  as  it  strikes  me,  is  a  self-evident  proposition.  But  if  he 
means  that,  l>ecause  the  cargo  of  the  Prince  Alfred  consisted  of  guns  and 
arms  that  might  be  transferred  to  the  Oreto,  therefore  the  authorities 
ought  to  have  stopped  the  Prince  Alfred,  the  answer  is  that,  until  such 
transfer  had  actually  taken  plaee,  or  was  about  to  take  place,  in  British 
waters,  the  authorities  had  no  power  to  seize  or  detain  the  vessels. 

The  Prince  Alfred  had  a  perfect  right,  subject  to  the  chance  of  cap- 
ture, to  take  arms  to  a  belligerent  }>ort.  There  was  nothing  to  show  that 
she  was  not  about  to  do  so.  The  American  consul  believe<l  she  was. 
Wbat  authority  had  the  government  to  assume  the  contrary  ? 

Lastly,  M.  Staempfli  makes  it  a  matter  of  reproach  to  the  local  gov- 
ernment that  no  prosecution  was  instituted  against  the  master  of  the 
Prince  Alfred. 

I  must  observe  that  this  tribunal  has  nothing  whatever  to  do  with  the 
question  of  whether  Her  Majesty's  government  should  or  should  not 
have  directed  a  prosecution  in  this  or  that  particular  instance.  Though 
this  is  a  point  which  has  more  than  once  been  dwelt  upon,  it  is  wholly 
irrelevant  to  our  inquiry. 

However,  let  us  see  how  the  facta  stand  in  this  respect.  On  the  8th 
of  September  Mr.  Whiting,  having  seen  the  men  who  had  returned  from 
the  Oreto,  and  having  obtained  a  deposition  from  them,  writes  to  the 
governor: 

I  have  the  honor  to  inform  your  excellency  that  I  have  good  anthority  for  stating 
that  the  schooner  Prince  Alfred,  of  Nassau,  took  the  Oreto's  armament  from  this  port 
and  discharged  the  same  on  board  that  steamer  at  Green  Cay,  one  of  the  Bahamas. 
That  the  Oreto  afterward  left  Green  Cay  with  the  secession  liag  Hyiuj^  at  her  peak. 
That  the  Prince  Alfred  has  returned  to  this  port,  and  now  lies  at  Cochrane's  Auchoraffe, 
and  I  am  credibly  informed  that  her  captain  is  again  shipping  men  to  be  sent  to  the 
Oreto,  in  direct  contravention  of  the  foreign-enlistment  act. 

I  earnestly  urge  upon  your  excellency  the  propriety  of  instituting  some  inquiry  into 
these  matters,  and  of  preventing  acts  so  prejudicial  to  the  interests  of  the  friendly  Gov- 
ernment  which  I  have  the  honor  to  represent.* 

To  which  the  colonial  secretary  answers : 

Colonial  Office,  Nassau^  September  9, 1862. 
Sir  :  In  reply  to  your  letter  of  the  8th  instant,  directed  to  the  governor,  I  am  in- 
structed by  his  excellency  to  inform  you  that,  if  you  feel  assured  that  you  have  suffi- 
cient credible  evidence  to  substantiate  your  allegation,  and  will  put  your  evidence 
in  the  hands  of  the  attorney-general,  his  excellency  will  direct  a  prosecution  against 
the  captain  of  the  Prince  Alfred,  or  others  who  may  have  been  guilty  of  violatiug  the 
foreign-enlistment  act. 

But  his  excellency  has  no  authority  to  take  any  steps  against  the  Oreto,  which  is  out 
of  his  excellency's  jurisdiction. 
I  have,  &^., 

C.  R.  NESBITT, 
Colonial  Secretary.^ 

Instead  of  putting  his  evidence  into  the  hands  of  the  attorney-general, 

who,  of  course,  was  not  himself  in  the  possession  of  any,  Mr.  Whiting 

allowed  the  matter  to  drop.    He  probably  thought,  and  thought  rightly, 

that  it  would  profit  the  United  States  Government  very  little  to  punish 

this  man. 

Another  charge  in  respect  of  this  vessel  is  that  MaflBtt,  her  commander. 
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-when  at  Nassan,  induced  about  forty  mew  to  enlist  on  board   Alleged  r«raitment 
the  Oreto.    Tbe  United  States  case,  without  more,  sets  this  °^"*''- 
down  as  a  violation  of  the  second  rule  of  the  treaty,  but  is  wholly  silent 
as  to  any  negligence  of  the  local  government  in  this  behalf. 

M.  Staemptti,  nevertheless,  but  without  any  reference  to  facts  showing 
negligence,  states,  as  a  ground  of  his  judgment,  that  the  manning  of  the 
Oreto  at  Nassau  is  to  be  imputed  to  the  negligence  of  the  British  author- 
ities. In  the  first  place,  it  does  not  ap{)ear  that  the  authorities  knew 
ainy thing  whatsoever  about  the  matter.  In  the  second  place,  the  Oreto, 
at  the  time  these  men  were  engaged,  had  not  adopted  the  character  of 
a  ship  of  war ;  it  was  not  known  that  she  would  do  so ;  it  was  not  known 
to  the  local  government,  or  even  to  Mr.  Whiting,  that  she  had  been  made 
over  to  the  confederate  government ;  it  was  not  known  that  Maffitt  had 
taken  possession  of  her  as  their  offi^r;  Dnguid,  who  had  brought  her 
out,  still  remained  apparently  the  master  of  her;  her  former  crew  had 
all  left  her ;  the  crew  she  had  engaged  were  wholly  insufficient  as  a 
fighting  crew,  and  there  was  not,  and  could  not  be,  any  present  purpose 
of  using  her  as  a  fighting  ship;  it  was  believed  she  was  going  to  run 
the  blockade.  If  that  fact  had  turned  out  to  be  true,  the  allowing  her 
to  hire  a  crew  would  have  been  perfectly  legitimate,  and  could  not  have 
been  prevented. 

Was  the  vessel  to  be  kept  at  Nassau  permanently  for  want  of  a  crew? 

It  is  quite  true  that,  by  the  second  rule  of  the  treaty,  a  neutral  gov- 
ernment is  not  to  permit  its  ports  or  waters  to  be  used  by  a  belligerent 
for  the  recruitment  of  men.  But  at  this  time,  as  I  have  already  re- 
marked, though  it  was  known  that  the  vessel  was  intended  for  the  con- 
federate government,  it  was  not  known  that  she  had  been  transferred  to 
them,  still  less  that  she  was  about  to  be  used  for  belligerent  purposes, 
which,  indeed,  she  could  not  be  till  a  different  crew  could  be  obtained. 
Till  then  she  might  be  liable  to  capture  as  contraband  of  war,  but  she 
would  not  be  liable  to  seizure  as  for  a  breach  of  the  municipal  law. 

I  confess  I  do  not  see  the  negligence  which  M.  Staempfli's  keener 
sight  is  enabled  to  discover. 

When  the  Florida  had  taken  in  her  armament  at  Green  Oay,  tlie  crew 
shipped  at  Nassau  being  altogether  inadequate  for  the  ves-  Fiond.  after lear- 
sel  as  a  ship  of  war,  she  proceeded  to  the  port  of  Cardenas,  '"•  **"""  *^*^- 
in  Cuba,  where  she  remained  till  the  31st  of  August.  She  there  a^ 
tempted  to  ship  a  crew,  but  the  matter  having  come  to  the  knowledge 
of  the  authorities,  the  officer  in  command  repudiated  the  transaction, 
and  left  the  i>ort  without  any  increase  of  his  numbers.^  Unable  to  keep 
the  sea  for  purposes  of  war  with  so  insufficient  a  crew,  the  Florida  ran 
past  the  hostile  cruisers,  though  challenged  and  fired  at,  and  succeeded 
in  getting  into  the  confederate  port  of  Mobile,  whe're  she  arrived  oh  the 
4th  of  September.* 

She  remained  in  the  port  of  Mobile  upwards  of  four  months,  at  the  end 
of  which  time,  having  shipped  a  crew,  she  was  sent  out,  on  the  15th  of 
January,  1863,  under  the  command  of  Maffitt,  as  a  confederate  ship  of 
war.^ 

A  grave  question  here  presents  itself,  whether  Great  Britain,  even  if 
open  to  the  imputation  of  want  of  due  diligence  in  respect  ^^^.^^  ^  ^^^^ 
of  the  original  equipment  of  the  Oreto,  or  of  her  arming  at  (^^"^i^^'^sJ^^^^^ 
Green  Cay,  can  properly  be  held  responsible  for  the  acts  of  """*"""•"'  **"**"** 
this  ship  subsequently  to  her  entiy  into  Mobile. 

It  is  all-important  to  bear  in  mind  that  the  original  equipment  of  this 

'  United  States  Docnmeuts,  vol.  vi,  p.  331.  ^^  t 

'Ibid.,  p.  3*i.  igitized  by  L^OOQle 

'British  Appendix,  vol.  i,  pp.  117, 120, 122.  ^ 
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vessel,  though  an  offense  against  the  municipal  law  of  Great  Britain, 
was  not,  there  being,  up  to  the  time  she  arrived  at  the  Bahamas,  no 
present  intention  of  war,  an  offense  against  international  law.  All  the 
power  which  the  government  could  exercise  against  her,  in  respect  of 
any  offense  against  the  municipal  law,  was  such  as  was  derived  from 
that  law ;  that  is  to  say,  from  the  foreign-enlistment  act.  Now,  all  that 
the  latter  empowered  the  government  to  do  was  to  seize  the  vessel  and 
to  bring  her  before  a  competent  court  for  condemnation.  If,  when  such 
a  proceeding  has  been  adopted,  it  results  in  the  acquittal  and  release  of 
the  vessel,  the  matter  becomes  res  judicata^  the  original  vice  becomes 
purged,  and  no  further  proceeding  in  rem  can  be  hjui.  A  ship  cannot 
be  seized  and  brought  into  court  again  and  again  when  once  it  has  been 
decided  by  a  competent  court  that  she  was  not  liable  to  seizure  and 
condemnation  at  all.  After  the  Qreto  had  been  thus  acquitted,  all 
power  of  further  seizure,  as  for  an  infraction  of  the  foreign-enlistment 
act  in  her  original  equipment,  was  at  an  end.  I  grant  that  the  right  of 
a  belligerent  to  redress  for  a  breach  of  neutrality  against  international 
law  would  not  be  aft'ected  by  a  judicial  proceeding  under  the  municipal 
law ;  but,  there  having  been  here,  according  to  my  view,  no  more  than 
a  breach  of  the  municipal  law,  all  that  the  ^lligerent  could  possibly  ex- 
act was  that  the  municipal  law  should  be  put  in  force  by  a  proceeding 
against  the  vessel.  When  nnder  such  a  proceeding  the  vessel  had  been 
acquitted,  the  matter  was  at  an  end. 

It  will  be  said  that  a  second  offense  was  committed  in  British  juris- 
diction by  the  arming  of  this  vessel  at  Green  Cay ;  and  this  may  be  so; 
but  here  again  we  have,  in  like  manner,  no  breach  of  neutrality  accord- 
ing to  international  law,  if,  owing  to  the  deficiency  of  the  crew,  there 
was  no  present  intention  of  applying  the  ship  to  the  purpose  of  war. 

There  is  a  decision  of  the  Suprenie  Court  of  the  United  States  which 
cweof  thr  United  '8  iu  poiut  to  thc  prcscut  question,  in  the  case  of  the  United 
state.r..DeQ«.ncy.  gtatcs  VS.  Dc  Quittcy,  rcportcd  in  the  6th  volume  of  Peters's 
Eeports,  page  445.^ 

In  that  case  the  defendant  was  indicted,  under  the  third  section  of  the 
American  act  of  1818,  for  having  been  concerned  in  fitting  out  a  vessel 
called  the  Bolivar,  afterward  Las  Datnas  Argentinas,  with  intent  that 
such  vessel  should  be  employed  in  the  service  of  the  United  Provinces 
of  Eio  de  la  Plata  against  the  subjects  of  the  Emperor  of  Brazil,  with 
whom  the  United  States  were  then  at  peace.  The  vessel  in  question, 
originally  a  pilot-boat,  had  been  fitted  out  at  Baltimore  for  the  defend- 
ant and  one  Armstrong,  and  adapted  for  carrying  a  gun.  She  sailed 
from  Baltimore  to  the  island  of  St.  Thomas,  Armstrong  being  on  board 
as  part  owner  and  agent  for  the  other  owners.  On  the  way  to  St. 
Thomas,  Armstrong  told  a  witness  that  it  was  his  intention  and  wish 
to  employ  the  vessel  as  a  privateer,  but  that  he  had  no  funds.  He  spoke 
of  the  difficulty  of  getting  any,  and  said  he  could  not  tell,  until  he  got 
to  the  West  Indies,  whether  he  should  be  able  to  procure  any.  After 
negotiating  for  two  or  three  days  at  St.  Thomas,  Armstrong  suc- 
ceeded in  obtaining  funds ;  the  Bolivar  was  fitted  out  as  a  privateer ;  and, 
Armstrong  having  provided  himself  with  a  commission  from  the  Buenos 
Ayres  government,  the  vessel,  under  the  name  of  Las  Damas  Argen- 
tinas, cruised  under  the  flag  of  that  government,  and  took  several  prizes. 
Two  questions  presented  themselves  for  the  decision  of  the  court  as  to 
the  direction  which  should  be  given  to  the  jury.  The  first  was  whether, 
to  constitute  an  offense  within  the  act,  it  was  necessary  that  the  vessel 
should  have  been  armed  when  she  left  Baltimore,  the  decision  on  which 

^  See  also  British  Appendix,  vol.  iii,  p.  92.,^o.,  ..y  ^^^  ^..^^ 


OPINIONS   OF    SIR    ALEIXANDER    COCKBURN.  407 

is  immaterial  to  the  present  purpose.  The  second  question  is  the  one 
which  touches  the  present  case.  On  the  part  of  the  defendant,  it  was 
submitted  that  the  jury  should  be  directed — 

That  if  the  jary  believe  that,  when  the  Bolivar  was  fitted  oat  and  eqaipped  at  Balti- 
more, the  owner  and  equipi>er  intended  to  go  to  the  West  Indies  in  search  of  funds, 
with  which  to  arm  and  equip  the  said  vessel,  and  bad  no  present  intention  of  usiug  or 
employing  the  said  vessel  as  a  privateer,  but  intended,  when  he  equipped  her,  to  go  to 
the  West  Indies  to  endeavor  to  raise  funds  to  prepare  ner  for  a  cruise,  then  the  defend- 
ant is  not  gnilty. 

Or,  if  the  jury  believe  that  when  the  Bolivar  was  equipped  at  Baltimore,  and  when 
she  left  the  United  States,  the  equipper  had  no  fixed  intention  to  employ  her  as  a 
privateer,  but  had  a  wish  so  to  employ  her,  the  fulfillment  of  which  wish  depended  on 
his  ability  to  obtain  funds  in  the  West  Indies  for  the  purpose  of  arming  and  preparing 
her  for  war,  then  the  defendant  is  not  guilty. 

The  court  said : 

We  think  these  instructions  onght  to  be  given.  The  offense  consists  principally  in 
the  intention  with  which  the  preparations  were  made.  These  preparations,  according 
to  the  very  terms  of  the  act,  must  be  made  within  tbe  limits  of  the  United  States;  and 
it  is  equallv  necessary  that  the  intention  with  respect  to  the  employment  of  the  vessel 
should  be  formed  before  she  leaves  the  United  States;  and  this  must  be  a  fixed  inten- 
tion, not  conditional  or  contingent,  depending  on  some  fnture  arrangements.  This  in- 
tention is  a  question  belonging  exclusively  to  the  jury  to  decide.  It  is  the  material 
point  on  which  the  legality  or  criminality  of  the  act  mast  turn,  and  it  decides  whether 
the  adventure  is  of  a  commercial  or  warlike  character.' 

At  the  same  time  the  court,  at  the  instance  of  the  prosecution,  held 
tt^at  if  there  was  an  intention  of  employing  the  vessel  as  a  privateer 
when  she  left  Baltimore,  the  offense  would  be  complete,  though  subse- 
quent events  might  have  prevented  that  intention  from  being  carried 
into  effect. 

The  distinction  is  a  sound  one.  A  present  intention  does  not  the  less 
exist,  because  unexpected  events  may  afterward  change  it ;  but  an  in- 
tention which  is  to  depend  on  uncertain  contingencies  cannot  be  said  to 
be  a  present  one.  It  is  the  present  intention  of  the  immediate  employ- 
ment of  the  vessel  for  hostile  purposes  which  makes  the  sending  out  an 
armed  ship  an  offense  against  the  law  of  nations,  as  a  violation  of  neu- 
trality, as  distinguished  from  merely  making  it  contraband  of  war.  As- 
suredly there  must  be  a  distinction  between  the  two  things,  and  I  am  at 
a  loss  to  see  where  the  line  can  otherwise  be  drawn. 

A  similar  purpose,  in  like  manner,  makes  the  equipping  of  a  vessel  an 
offense  against  the  municipal  law,  when  without  it---as  if,  for  instance, 
the  vessel  had  been  already  built  and  equipped — the  transaction  would 
be  simply  one  of  trade.  Now,  in  the  case  before  us,  it  may,  perhaps,  be 
questioned  whether  there  was  any  present  intention  of  using  the  Florida 
as  a  ship  of  war,  or  whether  such  employment  was  not  contingent  on 
her  obtaining  a  war  crew.  If  no  crew  could  be  got,  the  cruise  was,  as 
the  sequel  shows,  to  be  given  up,  and  an  attempt  made  to  run  her  into 
one  of  her  own  ports.  Be  this  as  it  may,  the  belligerent  purpose,  if  any 
such  existed,  was  frustrated  by  the  ship  not  obtaining  a  crew,  and  the 
voyage  was  lost.  This  being  so,  why,  as  Sir  Rouudell  Palmer  puts  it  to 
lis,  should  not  a  vessel  equipped  in  a  neutral  port,  contrary  to  the  muni- 
cipal law  of  the  neutral,  be  considered,  like  any  other  contraband  of 
war — such  being,  in  point  of  international  law,  the  true  character  of  such 
a  vessel  till  she  actually  enters  on  her  employment  as  a  ship  of  war — as 
no  longer  in  delicto  when  she  has  once  reached  the  port  of  the  bel- 
ligerent ! 

llaving  shown,  as  I  think,  abundant  grounds  for  saying  that  as  to 
what  passed  at  Green  Cay,  no  possible  imputation  of  want  of  due  dili- 
gence can  attach,  it  seems  to  me  that  it  would  be  carrying  tbe  doctrine 

1  British  Appendi -,  vol.  iii,  p.  93.  __j  ^^  GoOqIc 
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of  neutral  responsibility  to  an  nnheard-of  and  most  unreasonable  length 
to  say  that,  after  a  lapse  of  five  months,  during  which  no  vessel  of 
the  United  States  was  captured  by  the  Florida,  and  after  this  vessel 
had  been  four  months  in  a  confederate  port,  and  had  there  shipped  a 
new  crew,  Great  Britain  is  to  be  held  liable  for  damage  afterward  done 
by  her. 

I  agree  with  Sir  Eoundell  Palmer  in  thinking  that,  with  her  arrival  at 
Mobile,  if  not  with  her  departure  from  the  Bahamas,  the  illegal  voyage 
upon  which  any  liability  attached  came  to  an  end,  and  with  it  all  re- 
sponsibility which  can  reasonably  be  fastened  on  the  government  of 
Great  Britain. 

But  it  is  said  that  the  Florida,  having  again  come  into  a  British  port, 
Question  whether  ^^^  bclug  fcuowu  to  bc  cugagcd  in  hostile  operations  against 
tive"?H'^CMr]n  ^^®  United  States,  ought  to  have  been  detained,  it  being 
yjin||^mrn'^^^      obHgatory  on  the  British  government  to  stop  such  a  vessel, 
Bni.,h  port.  ^^  reason  of  the  admission  in  the  second  branch  of  the 

first  rule,  viz,  that  "a  neutral  nation  is  bound  to  use  due  diligence  to 
prevent  the  departure  from  its  jurisdiction  of  any  vessel  intended  to. 
cruise  or  carry  on  war''  under  the  circumstances  referred  to  in  the  first 
branch ;  "  such  vessel  having  been  specially  adapted  in  whole  or  in 
part,  within  its  jurisdiction,  to  warlike  use.'' 

The  question  is  one  of  considerable  importance,  as  it  may  affect  not 
only  the  Florida,  but  also  the  Georgia  and  the  Shenandoah,  vessels  as 
to  the  equipping  of  which  it  will  be  impossible  to  fix  the  British  govern- 
ment with  want  of  due«di1igence. 

I  cannot  understand  how  such  a  contention  can  have  been  raised.  It 
appears  to  me  to  rest  on  a  thorough  perversion  of  the  obvious  meaning 
of  the  rule.  It  is  impossible  to  read  the  first  rule  without  seeing  that 
it  is  intended  to  apply  to  two  branches  of  one  entire  transaction,  which 
consists,  first,  in  allowing  the  vessel  to  be  equipped,  next  in  allowing 
her  to  depart ;  the  second  branch  of  the  rule  being  intended  to  meet  a 
case  in  which  a  vessel  may  have  been  equipped  in  such  a  manner  as  to 
elude  the  diligence  of  the  authorities,  but  where  there  may  be  an  oppor- 
tunity, on  her  character  being  discovered,  to  arrest  her  before  she  has 
quitted  neutral  waters. 

The  second  branch  of  the  rule  is  obviously  intended  to  apply  to  the 
first  departure  of  a  vessel — that  is  to  say,  its  departure  from  a  neutral 
port  before  passing  into  the  hands  of  a  belligerent  government,  and  to 
that  alone. 

It  is  absurd  to  suppose  that,  if  it  had  been  intended  that  Great  Brit- 
ain should  be  held  liable  for  not  having  seized  these  vessels  on  their 
re-entering  her  ports,  this  would  not  have  been  expressly  stated,  esi)e- 
cially  when  it  is  remembered  that  this  might  have  been  virtually  to  admit 
liability  in  respect  of  all  these  vessels,  if  shown  to  have  been  specially 
adapted  for  war  within  British  territory,  for  everyone  of  them  returned 
to  a  British  port  at  an  early  period  of  its  career.  It  is  plain  that  it 
never  could  have  entered  into  the  mind  of  the  British  ministry  that  the 
rule  would  be  treated  as  applicable  to  anything  beyond  the  first  depart- 
ure of  the  vessel. 

The  moral  bearing  of  the  question  has  been  admirably  pointed  out  in 
Sir  R.  Palmer's  argument : 

It  would  have  become  the  plaiQ  dnty  of  any  neutral  state  which  had  entered  into 
such  an  engagement  to  give  notice  of  it  beforehand  to  all  belligerent  powers,  before  it 
conld  be  put  in  force  to  their  prejudice.  It  is  impossible  that  an  act,  which  would  bo 
a  breach  of  public  faith  andot  international  law  toward  one  belligerent,  could  be  held 
to  constitute  any  part  of  the  *^  diligence  dtic^^  by  a  neutral  to  the  other  belligerent.  The 
rule  says  notbiug  of  any  obligation  to  exclude  this  class  of  vessels,  when  ouce  commis- 
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sioned  as  public  ships  of  war,  from  entrance  into  nentral  ports  npon  the  ordinary  foot- 
ing. If  they  were  so  excladed  by  proper  notice,  they  would  not  enter ;  and  the  rule 
(in  that  case)  coald  never  operate  to  prevent  their  departure.  If  they  were  not  so 
excluded,  instead  of  being  ^'  due  diligence/'  it  would  be  a  flagrant  act  of  treachery  and 
wrong' to  take  advantage  of  their  entrance,  in  order  to  effect  their  detention  or  capture. 
Can  Her  Majesty  be  supposed  to  have  consented  to  be  retrospectively  judged  as  wanting 
in  dne  diligence,  because,  not  having  excluded  these  confederate  ships  of  war  from  her 
ports  by  any  prohibition  or  notice,  sh<^  ditl  not  break  faitli  with  them,  and  commit  an  out- 
rage on  every  principle  of  justice  and  neutrality  by  their  seizure  T  The  rules  themselves 
had  no  existence  at  the  time  of  the  war;  the  confederates  knew,  and  could  know,  noth- 
ing of  them ;  their  retrospective  application  cannot  make  an  act  ex  post  facto  *'  due," 
upon  the  footing  of  *  ^diligence,''  to  the  one  party  in  the  war,  which,  if  it  had  been  act- 
ually done,  would  have  been  a  wholly  unjustifiable  outrage  against  the  other. 

And  this  being  so,  it  may  safely  be  asserted  that  the  United  States 
Government  must  have  framed  the  rules  with  a  like  mind  ;  for  it  would 
be  to  give  them  credit  for  sharp  practice  indeed,  if,  while  the  British 
government  agreed  to  the  rule,  on  the  supposition  that  its  application 
was  to  be  limited  to  the  first  departure  of  an  offending  vessel,  the 
United  States  should  be  at  liberty  to  insist  on  its  application,  totiea 
quoiiesj  to  every  subsequent  departure.  I  will  say  no  more  than  that  the 
construction  thus  sought  to  be  put  on  the  second  branch  of  the  first  rule 
is  quite  preposterous. 

But  it  is  said,  in  the  second  place,  that  the  equipment  and  sending 
out  of  an  armed  vessel  from  the  port  of  a  neutral  being  a  violation  ot 
its  territory  and  neutral  rights,  and  therefore  a  hostile  act,  Great  Britain 
had  the  right  to  seize  these  vessels  on  their  again  coming  within  her 
jurisdiction,  and  was  bound  to  do  so,  to  prevent  them  from  continuing 
to  make  war  on  vessels  of  the  United  States. 

The  answer  of  the  British  government  is  threefold : 

1st  That  it  had  not  the  right;  according  to  international  law,  to  seize 
these  vessels,  seeing  that  when  they  came  again  into  British  ports,  they 
were  admitted  as  the  commissioned  ships  of  war  of  a  belligerent  state. 

2d.  That,  independently  of  the  foregoing  ground,  the  British  govern- 
ment could  not,  as  a  neutral  government,  seize  a  ship  of  war  of  a  bellig- 
erent state  for  that  which  was  not  a  violation  of  neutrality,  but  only  of 
its  own  municipal  law. 

3d.  That  even  if  it  had  the  right,  it  was  under  no  obligation  to  exer- 
cise it. 

The  first  of  these  grounds  depends  on  the  effect  of  the  commissions 
which  these  vessels  had  in  the  mean  time  received  from  the  ^tr^^  or  commu. 
government  of  the  Confederate  States  as  ships  of  war.  .ion-on«hip.ofwur. 

Now,  it  must  be  taken  as  an  unquestionable  fact  that  these  shii)8  were 
built,  or  equipped,  for  the  de  facto  government  of  the  Confederate  States, 
and  were  employed  by  it  as  regular  ships  of  war,  under  the  command 
of  officers  regularly  commissioned.  Hereupon  two  questions  present 
themselves :  Were  these  commissions  valid  f  If  so,  what  was  their 
effect  as  to  affording  immunity  to  a  vessel,  thus  commissioned,  from 
seizure  by  the  government  of  Great  Britain  t 

It  is  a  familiar  principle  of  international  law  that  the  ships  of  war  of 
a  state  are  entitled  to  the  privilege  of  exterritoriality.    This    s^,^  ^  ^.r  ei. 
is  a  point  on  which  leading  publicists  are  agreed.   Wheaton,  »*"''°'*'^ 
in  his  ^^£l^meuts  de  droit  international,'^^  writes: 

Une  arm^  on  une  flotte  appartenant  h  nne  puissance  ^trang^re,  et  traversant  on 
stationnaut  dans  les  liniites  du  territoire  d'un  autre  6tat,  en  amiti^  avec  cetto  puis- 
sance, sont  dgalement  cxuniptes  de  la  Juridictiou  civile  et  criminelle  du  pays. 

II  s'ensnit  que  les  personnes  et  les  choses  qui,  dans  ces  trois  cas,  se  trouvent  daus  les 
limites  du  territoire  d'un  ^tat  Stranger,  restent  sonmises  h  la  juridictiou  de  r<$tat 
auquel  elles  appartienneut,  comm^  si  elles  ^taient  encore  snr  son  territoire. 


'  Vol.  i,  p.  119.         izrr^oogie 
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SMI  n'y  a  pas  de  prohibition  expresse,  lee  ports  cVnn  ^tat  sons  regard^  comme  ^tant 
ou verts  aux  navires  de  guerre  d'uue  autre  nation  avec  laqnelle  oet  ^tat  est  en  paix  et 
amiti^.  Cesnavires,  entr6s  dans  les  ports  strangers,  soit  en  vertn  de  Pabsence  d*ane 
prohibition,  soit  en  vertu  d'une  antonsation  expresse,  stipul^e  par  traits,  sont  exempts 
de  la  juridictiou  destribnnanx  et  des  antorit^s  dn  lieu. 

Heffter  declares  sbips  of  war  to  be  exempt  from  tbe  territorial  juris- 
Heifter  dictloii  of  the  country  within  whose  waters  they  are.^ 

Sir  E.  Phillimore  writes  as  follows  :* 

Long  nsage  and  nniversal  enstom  entitle  every  such  ship  to  be  considered  as  a  part 
Sir  R  Phillimore.  ®^  *^®  State  to  which  she  belongs,  and  to  be  exempt  from  any  other  jn- 
I  imore.  rjg^ietion ;  whether  this  privilege  be  founded  upon  strict  international 
right,  or  upon  an  original  concession  of  comity  with  respect  to  the  state  in  its  aggre- 
gate capacity,  which,  by  inveterate  practice,  has  assumed  the  {nxsition  of  a  right,  is  a 
consideration  of  not  much  practical  importance.  Bnt  it  is  of  some  importance,  for  if  the 
better  opinion  be,  as  it  would  seem  to  be,  that  the  privilege  in  question  was  originally 
a  concession  of  comity,  it  may,  on  due  notice  being  given,  be  revoked  by  a  state,  so 
ill  advised  as  to  adopt  such  a  course,  which  could  not  happen  if  it  were  a  matter  of 
natural  right.  But,  unquestionably,  in  tbe  case  of  the  foreign  ship  of  war,  or  of  the 
foreign  sovereign  and  embassador,  every  stat«  which  has  not  formerly  notified  its 
departure  from  this  usage  of  the  civilized  world,  is  under  a  tacit  convention  to  accord 
this  privilege  to  the  foreign  ship  of  war  lying  in  its  harbors. 

No  writer  has,  however,  discussed  the  subject  with  so  much  clearness 
and  force  as  M.  Ortolan  in  his  ^^  Diplomatie  de  la  mer  :^ 

Ortolan.  ^ 

Les  b&timents  de  guerre  an  contraire,  arm^s  par  I'^tat  lui-m6me  et  pour  sa  defense; 
en  sont  h^e  repr^sentants  ^T^tranger;  leura  commandants  etleurs  offlciers  sont  comme 
des  d<51^gu6s  du  pouvoir  ex6cutif,  et  snr  quelques  points  du  pouvoir  judiciaire  de  leur 
pays.  Ces  b^timents  doivent  done  participer  pleinement  d.  I'ind^pendance  et  ^  la  son- 
verainet^  de  la  puissance  qui  les  arme;  ils  out  droit  aux  respects  et  aux  honneurs  qui 
sont  dds  ti  cette  souverainet^ ;  c'est  ceqne  reconnaissent  et  ce  que  commaudent  les  lois 
internatiuales.'  .......... 

Par  cela  seul  que  les  b&timents  de  guerre  sont  arm^  par  le  gouvemement  d'un  ^tat 
ind^pendaut,  auquel  ils  appartienuent,  que  leurs  commandants  et  leurs  oflicien>  sont 
des  fonctionuaires  publics  de  cet  ^tat  et  en  exercent  la  puissance  executive,  en  certains 
points  m^me  la  puissance  Judiciaire,  enfin  que  tout  indlvidn  faisant  partie  de  lear 
equipage,  sans  distinction  de  grade,  est  un  agent  de  la  force  publique ;  ces  b&timeuts, 
persouniil^s,  sont  une  portion  de  ce  gouvernement  et  doivent  ^tre  ind6pendants  et 
respect^s  d,  son  ^gal. 

Ainsi,  quel  que  soit  le  lien  oh  ils  se  trouvent,  qui  que  ce  soit  an  monde,  Stranger  an 
gouvemement  auquel  ils  appartienuent,  n'a  le  droit  de  s'immiscer  en  rien  dans  oe  qui 
se  passe  ^  leur  bord,  et  encore  moins  d'y  p^n^trer  par  la  force. 


On  exprime  g^iidralement  cette  r<^gle  par  une  m<^tapbore  pass^e  en  coutume,  et  telle- 
ment  accrddit^,  telleraent  traditiounelle,  que  dans  la  plupart  des  esprits  elle  est 
de  venue  comme  une  raisou  justificative  de  la  proposition  clout  elle  n'est  v<5ri  tablemen  t 


qu*une  expression  figur^e.  On  dit  que  tout  bfttiment  de  guerre  est  une  partie  da  ter- 
ritoire  de  la  nation  k  laquelle  il  appartient ;  d'oU  la  consequence  que,  m^me  lorsqu^il  est 
dans  un  port  dtranger,  les  officiers,  I'^quipage,  et  toute  persoune  quelconque  qui  se 
trouve  k  son  bord,  est  cousde  ^tre,  et  que  tout  fait  pass(^  k  bord  est  ceus^  pass^,  snr  ce 
territoire.  C^est  par  une  continuation,  par  une  expression  r^sum^e  de  la  m6me  figure, 
qu'on  appelle  oe  privilege  le  privilege  ou  le  droit  d'exterriioriaUt^.* 

The  matter  is  so  well  handled  by  this  able  writer  that  I  am  induced 
to  cite  one  6v  two  more  passages :' 

Ce  qui  est  vrai,  c'est  que  le  navire  est  une  habitation  flottaute,  avec  nne  population 
sonmise  aux  lois  et  aii  gouvernement  de  r<5tat  dont  le  navire  a  la  nationality^,  et  plac^ 
sous  la  protection  de  cet  ^tat.  Ce  qui  est  vrai,  c'est  que  si  le  navire  est  b&timent  de 
ffuerre,  ii  est,  en  outre,  une  forteresse  mobile  portant  en  son  sein  une  portion  mfime  de 
la  puissance  publique  de  cet  ^tat,  des  ofiiciers  et  nn  ^uipage  qui  forment  tons  dans 
leur  ensemble  un  corps  organise  de  fonctionnaires  et  d'ageuts  militnires  ou  administra- 
tifs  de  la  nation. 

»  "  Volkerrecht  der  Gegenwart/'  J  148. 
« International  Law,  vol.  i,  p.  399. 
3Vol.i,p.l81. 
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SUl  s'affit  de  navires  de  guerre,  la  contnme  Internationale  est  constant e ;  ces  navires 
restent  regis  nniquenient  par  la  souverainet^  de  leur  pays ;  les  lois,  les  autorit^s,  et  les 
juridictioDS  de  T^tat  dans  les  eaus  da<^ael  lis  sont  mouili^s  leur  resteut  <^trang^res;  ils 
n'ont  avec  cet  ^tat  que  des  relations  Internationales  par  la  vole  des  fonctionnaires  de 
la  locality  comp^ tents  pour  de  pareilles  relations.  ..... 

Le  navire  de  guerre  portant  en  son  sein  une  partie  de  la  puissance  publique  de  Tdtat 
auquel  il  appartient,  un  corps  organist  de  fonctionnaires  et  d'agents  do  cetto  puis- 
sance dans  rordre  adininistratif  et  dans  Pordre  militaire,  soumettre  ce  navire  et  le 
corps  organis<S  qu^il  porte  aux  lois  et  aux  autorit<?8  du  pays  dans  les  eaux  duquel  il 
entre,  ce  serait  vraiment  sonmettre  Vnne  de  ces  puissances  h  I'autre;  ce  serait  vonloir 
rendre  impossibles  les  relations  niaritinies  d^nne  nation  ^Fantre  par  b&timents  de  T^tat. 
II  faut  on  renoncer  ik  ces  relations,  ou  les  admettre  avec  les  conditions  indispensables 
pour  niaintenir  ^  chaque  ^tat  souverain  son  inddpendauce. 

L*dtat  propridtaire  du  port  ou  de  la  rade  4)eut  sans  dout«,  h  l'<5gard  des  bdtimenta  de 
guerre,  pour  lesquels  11  aurait  des  motifs  de  sortir  des^^gles  ordinaires  et  pacitiques  du 
droit  des  gens,  leur  interdire  I'eutr^  de  ces  eaux ;  les  y  surveiller  s^l  croit  leur  presence 
dangereuse,  ou  leur  enjoindre  d'en  sortir,  de  mdme  quHl  est  libre,  quand  ils  sont  dans 
la  mer  territoriale,  d'eraployer  k  leur  dgard  les  moyens  de  sdret^  quo  leur  voisinage 
pent  rendre  n<Scessaires  ;  sauf  h  r<^pondre,  envers  V6tat  anquel  ces  vaisseaux  appartien- 
nent,  de  toutes  ces  niesures  qui  ponrront  6tre,  suivant  les  dv6nement«  qui  les  anront 
motivdes,  on  la  mani^re  dont  elles  auront  6t6  exdcutdes,  des  act.es  de  defense  ou  de 
precaution  legitime,  ou  des  actes  de  mdfiance,  ou  dee  offenses  graves,  ou  nit^inc  des 
causes  de  guerre ;  mais  taut  qu'il  les  re9oit,  il  doit  respecter  en  eux  la  souverainetd 
6trang^re  dont  ils  sont  une  Emanation  ;  il  ne  pent  avoir,  par  cons<^quent,  la  prdrensiou 
de  rdgir  les  personnes  qui  se  trouvent  et  les  faits  qui  se  passent  k  leur  bord,  ui  de  faire 
sur  ce  bord  acte  de  pnissance  et  de  sonverainet^. 

In  the  case  of  the  Exchange,  reported  in  Cranch's  Eeports,  (vol.  vii, 
pages  135-147,)  the  principle  that  a  vessel  bearing  the  flag  ca-e  of  the  kx- 
and  commission  of  a  belligerent  power  was  not  within  the  *'"'"^ 
local  jurisdiction  of  the  neutral  law,  though  claimed  by  citizens  of  the 
neutral  country  as  having  been  forcibly  taken  from  them  as  prize,  con- 
trary to  international  law,  was  fully  upheld  ou  appeal  by  the  Supreme 
Court  of  the  United  States. 

"  By  the  unanimous  consent  of  nations,''  says  Chief  Justice  Marshall,  **  a  foreigner  is 
amenable  to  the  laws  of  the  place,  but  certainly,  in  practice,  nations  have  not  yet  as- 
serted their  jurisdiction  over  the  public  armed  ships  of  a  foreign  sovereign  entering  a 
port  open  for  their  reception.  *  *  *  It  seems,  then,  to  the  conrt  to  be  a  principle 
of  public  law  that  national  ships  of  war  entering  the  port  of  a  friendly  power  0)>eii  for 
their  reception  are  to  be  considered  as  exempted  by  the  consent  of  that  power  from  its 
jurisdiction.'' 

It  has  been  ingeniously  attempted  by  the  counsel  of  the  United  States 
to  place  the  decision  in  this  case  and  the  judgment  of  Chief  Justice 
Marshall  on  the  footing  that  a  neutral  court  has  no  jurisdiction  over  a 
belligerent  vessel  as  a  matter  simply  of  judicial  authority.  But  this  is 
not  so;  the  eminent  judge  who  delivered  the  judgment  in  that  case 
places  the  matter  not  ou  the  footing  of  jurisdiction  in  a  judicial  point  of 
view,  but  as  one  of  international  right.  In  proof  of  which  the  following 
passages  are  deserving  of  the  fullest  attention  : 

A  nation  would  justly  be  considered  as  violating  its  faith,  although  that  faith  may 
not  be  expressly  plighted,  ickich  should  suddenly^  and  mthoui  previous  notice,  exercise  its 
territorial  powers  in  a  manner  not  consonant  to  the  usages  and  received  obligations  of  the 
civilized  wwld,        •        ♦        * 

If,  for  reasons  of  state,  the  ports  of  a  nation  generally,  or  any  particular  ports  be 
closed  against  vessels  of  war  generally,  or  the  vessels  of  war  of  any  particular  nation, 
notice  is  usually  given  of  such  determination.  If  there  be  no  prohibition,  the  ports  of 
a  friendly  nation  are  considered  as  open  to  the  public  ships  of  all  powers  with  whom 
it  is  at  i>eace,  and  they  are  supposed  to  enter  snch  ports,  and  to  remain  in  them,  while 
allowed  to  remain,  uuder  the  protection  of  the  government  of  the  place.        »        #        # 

But  in  all  respects  different  is  the  situation  of  a  public  armed  ship.  She  constitutes 
a  part  of  the  military  force  of  her  nation  ;  acts  under  the  immediate  and  direct  com- 
mand of  the  sovereign ;  is  employed  by  him  in  national  objects.  He  has  many  and 
powerful  motives  for  preventing  those  objects  from  being  defeated  by  the  interference 
of  a  foreign  state.  Such  interference  cannot  take  place  without  affecting  his  power  and 
his  dignity.  The  implied  license,  therefore,  under  which  such  vessel  enters  a  friendly 
port,  may  reasonably  be  construed,  and  it  seems  to  the  court  ought  to  be  construed, 


412  ARBITRATION   AT   GENEVA. 

as  containing  an  exempH<mfrom  ike  jurisdiction  of  ike  sovereign  within  whose  territory  she 
claims  the  rights  of  hospitality. 

No  doubt  the  effect  to  be  given  to  the  commission  of  a  belligerent^ 
co»«i«io«  of  government  must  depend  on  its  power  to  act  as  a  govern-* 
"^  t*Hi«<r«»t.  ment.  And  1  rei>eat  what  I  have  before  endeavoreil  to  make 
good :  namely,  that  where  an  integral  portion  of  a  nation  separates 
itself  from  the  parent  state,  and  establishes  a  de  facto  government  of 
its  own,  excluding  the  former  government  from  all  power  and  control, 
and  thereupon  a  civil  war  ensues,  a  neutral  nation  is  fully  justified  in 
recognizing  the  government  de  facto  as  a  belligerent,  though  it  has  not 
as  yet  acknowledged  it  as  a  nation  ;  and  that  from  the  time  of  the  ac- 
knowledgment of  its  belligerent  status,  the  government  de  facto  acquires, 
in  relation  to  the  neutral,  all  the  rights  which  attach  to  the  status  of  a 
belligerent  of  an  established  nationality.  The  practice  of  nations  has 
been  uniform  on  this  point;  all  the  maritime  nations  concurred  in  ac- 
cording to  the  confederate  government  the  status  and  rights  of  a  belli- 
gerent The  commissions  of  the  Confederate  States  must  therefore  be 
taken  to  have  been  valid,  and  to  have  had  the  same  force  and  efficacy 
as  the  commissions  of  any  recognized  government  would  have  had. 

It  has,,  indeed,  been  contended  that,  in  the  particular  instance  of  the 
vessels  belonging  to  the  Confederate  States,  the  commissions  of  the  gov- 
ernment de  facto  ought  not  to  have  been  respected.  After  having  list- 
ened, with  the  utmost  attention,  to  the  argument  of  Mr.  Evart«,  I  pro- 
test I  am  at  a  loss  to  know  why.  Setting  aside  all  the  idle  language 
that  has  been  written  and  spoken  about  ^^  piracy" — as  though  the  ships 
of  eleven  great  provinces,  having  an  organized  government,  and  carry- 
ing on  one  of  the  greatest  civil  wars  recorded  in  history,  could  be  called 
pirates — the  argument  comes  to  this:  that  a  country,  the  independent 
nationality  of  which  has  not  been  acknowledged,  and  which  has  not 
been  admitted  into  the  fraternity  of  nations,  has  no  rights  of  sove- 
reignty, and  consequently  cannot  by  its  commission  exclude  the  right  of 
the  local  sovereign  to  seize  one  of  its  vessels  of  war  if  any  infraction  of 
the  municipal  law  has  been  committed  in  respect  of  it.  But  what  is 
this,  practically,  but  to  deprive  the  recognition  of  belligerency  of  all 
the  effects  it  was  intended  to  have  ?  It  is  admitted  among  nations  that 
such  a  recognition  may  be  made  by  a  neutral  state.  Its  purpose  is  to 
invest  the  de  facto  government  with  the  character  of  a  belligerent  power, 
for  the  common  benefit  of  both  belligerent  and  neutral,  without  any 
recognition  of  independence  or  sovereignty.  The  recognition  would 
plainly  be  idle  if  it  did  not  carry  with  it  one  of  the  most  important 
rights  incidental  to  a  belligerent  government,  that  of  commissioning  and 
employing  vessels  of  war,  and  of  having  those  vessels,  when  sailing 
under  its  tlag,  and  armed  with  its  commissions,  Invested  with  the  privi- 
leges conceded  to  ships  of  war,  and  therefore  exempted  from  the  juris- 
diction of  any  neutral  country  in  whose  waters  they  may  be. 

But  it  is  alleged  that,  even  assuming  the  commissions  to  have  been 
Kflwt  of  di  od  ^^^^^j  these  vessels  ought  nevertheless  to  have  been  seized. 
Ti,Sfu?n  of^  Mu7rd  The  argument,  as  I  understand  it,  is  in  substance  this :  the 
lermory.  cqulppiug  aud  sending  forth  of  a  vessel  from  neutral  terri- 

tory, for  the  purpose  of  being  employed  in  the  service  of  a  belligerent, 
is  a  violation  of  the  territorial  rights  of  the  neutral ;  every  violation  of 
the  territory  of  a  neutral  is  a  hostile  act ;  every  hostile  act  calls  upon 
theneutralto  vindicate  its  rights  by  force;  therefore  Great  Britain 
ought  to  have  seized  these  vessels. 

In  support  of  this  argument  the  following  passage  is  cited 
from  Hautefeuille :  r^r^r^^], 

Jigitized  by  VjOOQ  Ic 
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Le  fait  de  constmire  un  bdtiment  de  gnerre  poiir  le  cdmpte  d'un  bellig^rant,  on  de 
Parmer  dana  les  ^tats  neutres,  est  une  violation  da  territoire.    Totitea  les  prises  faites 

Ear  un  bi^timont  de  cette  natare  sont  ill^gitimes,  enquelqnc  lienqu'elles  aient  ^t^  faites. 
re  souverain  oflfens^  a  le  droit  de  s'en  eniparer,  m^rae  de  force,  si  elles  sont  amen^es  dans 
ses  ports,  et  d'en  reclaimer  la  restitution  lorsqu'elles  sont,  comme  cela  arrive  en  g^- 
n^ral,  condnltes  dans  les  port«  hors  de  sa  jnridiction.  II  peut  ^galement  r^clamer  le 
d<^samieinent  du  b&timent  ilMgalement  arm^  ear  son  territoire,  et  mdme  le  d^tenir  sMI 
eutre  dans  qnelqne  lieu  soumis  k  sa  soaverainet<^,  Jusqn'ii  ee  qn'il  ait  6t^  d^sarm^.^ 

After  which  the  learned  author  goes  on  to  use  tbe  following  strong 
language,  which,  however,  appeara  to  express  a  view^  peculiar  to  himself, 
and,  so  far  as  I  am  aware,  shared  by  no  other  writer  on  international 
law : 

Le  people  nentre  ne  pent  n^gliger  racooniplisfienient  de  ce  devoir,  sans  s'oxposer  ^  la 
jusr«  vengeance  de  la  uatiou  &  laquelle  cet  abandon  de  ses  droits  porterait  un  grave 
prejudice,  sans  lui  fouruir  un  juste  siyet  de  guerre.  On  pourrait  en  effet  I'accuser,  aveo 
raisou,  d*abdiquer  les  droits  desa  80uverainet<5,  de  son  ind<?i>endance,  en  faveurde  Tune 
d<'8  parties  en  guerre,  an  prejudice  de  Vautre,  et  par  consequent  de  manquer  d'imparti- 
alite,  de  m^connaltre  le  second  devoir  de  la  neutralit^.^ 

If,  indeed,  by  constructing  or  arming  a  ship,  M.  Haiftefenille  means 
constructing  or  arming  for  the  immediate  purpose  of  war,  so  as  to  con- 
stitute a  hostile  expedition  from  the  shore  of  the  neutral,  I  entirely  agree 
that  this  will  amount  to  a  violation  of  neutral  territory.  Short  of  that, 
it  will  only  be  a  violation  of  the  local  law,  and  therefore  will  not  amount 
to  a  violation  of  territory.  This  distinction  is  all-important,  but  appears 
to  have  been  wholly  lost  sight  of. 

But  even  should  it  amount  to  a  violation  of  territory,  it  seems  mon- 
strous to  assert  that  the  neutral  is  bound  to  have  recourse  to  force,  pos- 
sibly to  become  involved  in  war,  for  the  benefit  of  the  other  belligerent. 

It  is  to  be  observed  that  M.  Hautefeuille,  before  he  came  to  the  sub- 
ject of  ships,  had  been  speaking  ©f  the  violation  of  neutral  territory  by 
acts  of  hostility,  such  as  the  taking  of  a  ship  in  neutral  waters. 

He  could  hardly,  I  imagine,  mean  to  go  the  length  of  saying  that  the 
clandestine  equipment  of  a  ship  for  belligerent  use,  not  amounting  to  a 
hostile  expedition,  would  be  such  a  violation  of  the  rights  of  the  neutral 
as  would  justify,  much  less  necessitate,  a  declaration  of  war. 

M.  Ortolan  discusses  the  subject  with  the  calm  judgment 

,.11...  -ui.*  *f         o  Ortolan. 

which  distinguishes  him. 

It  is  true  that  his  reasoning  is  addressed  to  the  obligation  of  the  neu- 
tral state  to  insure  the  restoration  of  prizes  illegally  captured  within  its 
waters ;  but  it  is  obvious  that  the  principle  he  lays  down  applies  to  every 
violation  of  neutral  territory  by  a  belligerent : 

L'ill^galit^  des  actes  d*bostilit^  exerc^  dans  les  eanx  territoriales  d'nne  pnissance 
oentre  entralne,  comme  consequence  directe,  I'ilMgalit^  des  prises  faites  en  dedans  des 
limitesde  cos  eaux.  Ces  prises  ne  sont  nas  valables,  soit  qu^elles  aient  6i6  faites  par  des 
navires  de  guerre,  soit  qu'elles  I'nient  ct<^  par  des  corsaires.  CNist  le  devoir  de  r<Stat 
auquel  appartient  le  capteur  de  les  restituer  aux  premiers  propric^taires  ;  et  m^me  c'est 
le  droit  et  le  devoir  de  I'dtat  neutre  dout  le  territoire  a  ^t^  viol^  de  prononcer  lui-mdme 
cette  restitution  si  la  prise  se  trouve  ameu^  cbez  Ini. 

Toutefois  la  nuUit^  des  prises  ainsi  faites  n'est  pas  tellement  abaolue  qu^elle  puisse 
6tre  invoqu<5e,  et  que  V6iat  du  capteur  doive  la  prononcer  m^me  en  Pabsence  de  toute 
reclamation  de  la  part  de  IVtat  neutre  dont  on  pr^t^^nd  que  les  droits  out  6t6  m^con- 
nns.  **  C^est  une  r^gle  technique  des  cours  de  prises,"  dit  h  ce  spjet  M.  Wheaton,  **  de 
ne  restituer  leur  propriety  aux  rdclamantspartiouliers,  encaspareil,quesurladeroande 
du  gouveruemeut  neutre  dont  le  territoire  a  ^t^  ainsi  vioie.  Cette  r^gle  est  fondle  sur 
le  principe  que  V  dtat  neutre  seul  &6i6  bless^  daus  ses  droits  par  une  telle  captui*e  et 
que  le  redamant  ennemi  n*a  pas  U  droit  de  paraltre  i>our  entralner  la  non-validite  de 
la  capture." 

Nous  adhdrons  compietement  k  cette  doctrine  et  &  cette  jurispradenco  pratique.  EUe 
Concorde  parfuitemeut  avec  ce  que  nous  avons  dit  ci-dessus  des  cas  oil,  ^raison  des  circou- 
stauces  et  de  V6ta,t  des  cOtes,  les  actes  d^hostilite  peuvent  fitre  excuses,  bieu  qu^ayaut  eu 

*  Droits  et  devoirs  des  natious  neutres,  vol.  i,  p.  295.      r^^^^T^ 

8  Ibid.,  p.  296.  y  ^j  by  v^oogie 
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lien  dans  nne  mer  littorale  nentre.  Elle  est  m^me  indispensable  dans  1e  syst^me  de  tons 
cenx  qniadmettent/comme  nous,  cette  possibility  d'excuse.  Piiiscine  la  nuUit^  des 
prises  ainsi  faitcs  n'a  rien  d^absolu,  (^u'elle  est  subordonu<5e  anx  reclamations  de  Tetat 
nentre,  le  fait  est  reniis  h  Fappr^iation  de  cet  6tat.  C'est  k lui  h  jnper  s'il  y  a  en,  ou  s'il 
n'y  a  pas  en,  v^ri tablemen t  atteinteport<5e^sasonverainet6 ;  s'il  doit  ^  sa  propre  dij^uitd 
et  anx  obligations  d'impartialit^  que  lui  impose  sa  quality  de  nentre,  de  r^clamer  contre 
cette  atteiute  et  de  demander  qne  les  con6<5quences  en  soient  aunul<5es  on  repar<Se8 ;  on 
bien  sMl  peut  garderle  silence  etn'^lever  aucnne  reclamation.  S^il  rdclame,  et  que  ses 
plaintes  soient  fondles,  le  gouvernement  dn  captenr  doit  annnler  la  prise  ainsi  faite  an 
niepris  d'nne  sonverainote  nentre ;  s*il  ne reclame  pas  nnl  n'est  admis  h  le  fair©  pour  lai 
et  le  gouvernement  du  captenr  n'a  pas  &  tenir  coropte  de  pareilles  objections.* 

But  it  is  said  that — independently  of  any  violation  of  territory  in  the 
of.ci.in  for  ^"^®  ^^  international  relations — because  the  vessel  was 
br?«!;if  of 'raJITdii  equipped  and  armed  in  defiaikce,  or  in  fraud,  of  the  muni- 
cipal law  of  Great  Britain,  it  was  incumbent  on  the  British 
authorities  to  seize  her  when  she  next  entered  a  British  port.  In  this  con- 
tention there  appears  to  be^I  say  it  with  all  possible  respect — consider- 
able confusion  of  ideas,  and  a  losing  sight  of  elementary  principles.  I 
agree  with  Mr  Staempfli  that,  these  vessels  having  been  ordered  by 
agents  of  the  confederate  government,  it  is  the  same  thing  as  though  they 
had  been  ordered  by  that  government  itself;  and  that  there  was,  con- 
sequently, in  respect  of  them,  a  violation  of  the  municipal  law  of  Great 
Britain  by  the  confederate  government  itself.  But  it  is  a  great  mistake 
to  suppose  that  a  breach  of  the  mimicipal  law  of  a  neutral  country, 
though  relating  to  neutrality,  becomes  a  violation  of  the  territorialrights 
of  the  neutral,  because  committed  by  a  belligerent  power.  The  charac- 
ter of  the  offender  does  not  change  or  affect  the  character  or  qaality  of 
the  offense.  Nothing  short  of  a  breach  of  neutrality,  according  to  inter- 
national law,  can  justify  a  resort  to  forcible  measures  on  the  pckrt  of  the 
neutral  as  for  a  violation  of  his  neutral  rights. 

Now,  the  equipment  of  the  Florida  in  England  for  the  service  of  the 
confederates  constituted  no  violation  of  neutrality  by  international  law, 
the  vessel  not  having  been  armed,  or  sent  out  for  the  present  purpose 
of  war.  On  her  way  to  Nassau  she  would  have  been  subject  to  seizure 
as  contraband  of  war;  but  that  is  all.  In  like  manner,  though  the 
arming  of  the  vessel  at  the  desert  island  of  Green  Gay  may  have  been, 
strictly  speaking,  a  violation  of  British  law,  yet,  there  being  no  present 
purpose  of  war,  it  was  no  violation  of  neutral  territory  within  the  rules 
of  international  law.  It  was,  at  the  utmost,  a  breach  of  the  law  of 
Great  Britain.  And  here  the  distinction  should  be  kept  in  view  to  which 
I  have  already  referred,  and  which  seems  to  me  to  have  altogether  been 
lost  sight  of,  namely,  that  a  breach  of  the  municipal  law,  though  it  may 
be  of  a  law  relating  to  neutrality,  does  not  constitute  a  breach  of  neu- 
trality as  between  nations.  That  which,  if  done  by  a  subject,  would 
simply  amount  to  a  breach  of  his  own  law,  does  not  become  a  violation 
of  neutrality  because  done  by  a  foreigner.  Norisit  the  more  so  beciiuse 
done  by  a  belligei-ent  government,  or  the  agent  of  such  government 
Let  such  a  government  send  agents  to  purchase  ships  equipped  and 
ready  for  war,  not  with  any  immediate  purpose  of  using  them  as  ships 
of  war  on  leaving  port,  but  that  they  may  be  conveyed  to  its  own 
country,  to  be  eventually  used  for  war,  if  such  an  act  is  an  offense 
by  local  law,  it  will  still  be  an  offense  against  the  local  law  alone.  How, 
then,  can  it  be  said  that  for  a  violation  ^f  municipal  law  alone  a  neu- 
tral can  seize  a  vessel,  in  respect  of  which  that  law  alone  has  been  vio- 
lated, when  it  has  become  the  property  of  the  government  of  another 
state!  No  principal  of  the  law  of  nations  is  more  firmly  settled  or  uni. 
versally  acknowledged  than  that  an  independent  sovereign  or  go vern- 

^ "  Ragles  Internationales  et  diplomatic  de  la  mer,"  vol.  ii,  p.  298.  .^^ 
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ment — and,  for  this  purpose,  the  government  of  a  state,  as  yet  acknowl- 
edged only  as  a  belligerent,  must  be  taken  to  be  an  independent  gov- 
ernment— is  not  amenable  to  the  municipal  law  of  another  country. 
All  rights,  all  obligations,  all  duties,  all  liabilities,  as  between  sovereign 
and  sovereign,  state  and  state,  government  and  government,  depend 
wholly  and  solely  either  on  express  convention  or  on  the  principles  and 
rules  of  the  common  law  of  nations.  How,  then,  in  the  matter  of  an 
infraction  of  the  municipal  law  only,  could  a  neutral  state  have  recourse, 
as  against  a  belligerent  government,  to  the  powers  which  that  law  gave 
it  against  its  own  subjects  alone  f 

But  assuming  even  that  a  neutral  state  would  be  entitled  to  seize  a  ves- 
sel, though  armed  with  a  commission  from  a  belligerent  power,  by  reason 
of  some  ofifense  committed  against  its  neutrality,  as  a  reparation  for  a 
wrong  done  against  itself,  how  can  it  possibly  be  asserted  that  itis  under 
any  obligation  to  do  so  I  It  may  be  said  that  a  nation  is  bound  to  maintain 
its  own  sovereignty,  to  vindicate  its  honor,  to  maintain  the  inviolability  of 
its  territory ;  and,  morally  speaking,  this  may  be  true;  but,  I  ask,  what 
law  is  there  which  makes  it  obligatory  on  it  to  do  this!  A  state,  like 
an  individual,  may  omit  to  insist  on  its  rights,  among  others  on  its  right 
of  reparation  for  wrong  done  to  it — unusquisque  potest  renuntiarajuri  pro 
se  constituto.  I  cannot  admit  the  argument  that  it  is  less  free  to  do  so, 
because  it  is  to  the  interest  of  a  belligerent  that  it  should  resent  a 
wrong  by  force,  and  so  inflict  damage  on  his  adversary.  To  ask  for 
apology  or  reparation  is  one  thing;  but  to  seize  the  ship  of  another 
state,  is  neither  more  nor  less  than  a  step  towards  war.  It  is  an  act 
which  no  powerful  state  would  submit  to;  which  would  lead  to  reprisals, 
in  all  probability  to  war.  It  is,  therefore,  one  which  no  powerful  state 
should  have  recourse  to  as  against  a  weak  one.  Again,  the  neutral 
state  may  be  a  weak  one — the  wrong-doing  belligerent  a  powerful  one. 
The  neutral  may  have  the  strongest  motives  for  remaining  at  peace.  Is 
it  to  be  said  that,  in  si)ite  of  all  such  considerations,  the  neutral,  who 
would  not  have  recourse  to  forcible  measures  so  far  as  his  own  interests 
are  concerned,  is  nevertheless  bound  to  do  so,  no  matter  what  may  be  the 
consequences,  because  the  other  belligerent  has  a  right  to  insist  on  it? 
Yet  this  is  what  i  understand  our  honorable  president  to  maintain.  I 
cannot,  for  my  part,  concur  in  such  a  view.  What  would  be  said  if  a 
state,  the  neutrality  of  which  is  secured  by  international  arrangements, 
such  for  instance  as  Belgium,  were  to  find  itself  in  such  a  position  ? 
Would  it  be  bound  to  have  recourse  to  force  because  a  belligerent  had 
had  a  vessel  of  war  constructed  in  one  of  its  ports  without  its 
knowledge.  I  cannot  think  so.  I  adopt  the  conclusion  of  M.  Ortolan. 
The  question  whether  a  breach  of  its  neutral  rights  shall  be  resented 
or  not  is  matter  for  the  neutral  state  to  determine.  "  G'est  k  lui  k  juger 
s'il  y  a  eu,  ou  s'il  n'y  a  pas  eu,  veritablement  atteinte  port^e  ^  sa  souve- 
raiuet^ ;  s'il  doit  k  sa  propre  dignity  et  aux  obligations  d'impartialit6  que 
lui  impose  sa  quality  de  neutre,  de  r^clamer  centre  cette  atteinte  et  de  de- 
mander  que  les  consequences  en  soient  annnl^es  ou  r^par^es ;  ou  bien 
s'il  veut  garder  le  silence  et  n'elever  aucnne  reclamation.'^ 

No  doubt  a  neutral  state  may,  and  in  some  instances  ought — as,  for 
instance,  in  such  a  flagrant  case  as  the  capture  of  the  Florida  by  the 
Wachusett  in  the  port  of  Bahia — to  insist  on  redress.  If  the  Florida 
had  not  sunk  in  the  meantime,  Brazil  would  have  had  a  right  to  insist 
on  her  being  set  at  liberty.  But  what  if  the  Florida  had  not  fortu- 
nately sunk,  and  the  United  States  had  refused  to  release  her  on  the  de- 
mand of  Brazil?  Though  the  latter  might,  if  so  minded,  have  made 
reprisals,  or  gone  to  war  in  vindication  of  her  own  rights,  will  any  one 
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say  that  Brazil  must  necessarily,  and  as  matter  of  obligation  to  the 
confederate  government,  have  gone  to  war  with  the  United  States  t 
Surely  it  is  for  a  nation  whose  neutrality  has  been  infringed  to  judge 
for  itself  whether  it  will  or  will  not  resent  it.  In  some  cases,  as  where 
the  disparity  of  force  is  very  great,  it  might  liot  think  it  politic  to  do 
so.  In  others,  where  the  degree  of  oftense  is  comparatively  slight^  it 
might  not  be  thought  worth  while  to  follow  the  matter  up.  In  the 
present  instance,  Great  Britain  having  no  diplomatic  relations  with  the 
confederate  government,  had  no  opportunity  of  remonstrating.  This  is 
an  inconvenience  which  necessarily  accompanies  the  recognition  of  bel- 
ligerency without  that  of  sovereignty,  though  the  inconvenience  is 
counterbalanced  by  other  weighty  considerations.  Being  thus  unable 
to  remonstrate,  will  it  be  said  that  Great  Britain  ought  to  have  thrown 
the  weight  of  her  arms  into  the  contest  going  on  between  the  Confederate 
States  and  their  more  powerCul  opponent,  because  these  vessels  had  man- 
aged to  get  away  from  her  shores !  especially  when  there  was  very  great 
doubt  whether,  in  respect  of  vessels  armed  out  of  British  jurisdiction, 
any  offense  had  been  committed  against  international  law..  Would  the 
world's  opinion  have  sanctioned  such  a  proceeding!  At  all  events, 
would  not  public  opinion  have  reprobated  the  seizure  of  these  vessels 
as  an  act  of  unpardonable  i>erfidy,  if  they  had  been  allowed  to  enter 
British  ports  without  notice,  a  deliberate  intention  of  seizing  them  hav- 
ing been  first  formed! 

In  truth,  this  contention  on  the  part  of  the  United  States  is  entirely 
an  afterthought.  During  the  whole  course  of  the  war,  amid  the  nu- 
merous demands  and  reclamations  made  by  the  United  States  Govern- 
ment and  its  representatives,  it  never  occurred  to  them,  so  far  as  I  am 
aware,  to  suggest  to  Her  Majesty's  government  to  detain  these  vessels 
on  their  entering  British  ports.  The  conclusion,  then,  at  which  I  ar- 
rive is  that,  even  if  Great  Britain  had  a  right  by  international  law  to 
seize  these  vessels,  she  was  not  bound  to  do  so,  and  in  common  honor 
could  not  have  done  so  without  giving  notice ;  that  the  United  States 
had  no  right  to  insist  on  the  seizure  of  them,  and,  at  all  events,  never 
having  attempted  to  do  so,  can  have  no  right  now  to  claim  damages  by 
reason  of  its  not  having  been  done. 

But  it  has  been  said  that,  whether  or  not  Great  Britain  had  the  right 
Duty  of  excluding  to  sclzc,  or  whctlicr  or  not,  having  the  right,  she  was 
from  neutral  port*  uudcr  auy  obHgatiou  to  exercise  it,  or  whether  or  not  she 
was  bound  to  give  notice  of  the  intention  to  do  so,  the  government 
should  have  resented  the  violation  of  its  law  by  refusing  to  the  delin- 
quent vessels  entrance  into  British  ports. 

The  answer  is,  that  the  questions,  whether  the  law  of  Great  Britain 
had  been  broken,  and  whether  the  vessels  were,  in  this  sense,  delinquent 
or  not,  were  in  each  case  disputable  questions  of  mixed  law  and  fact, 
which  could  not  in  any  way  be  investigated  between  Great  Britain  and 
the  Confederate  States,  and  on  which  the  opinions  of  high  legal  authori- 
ties in  Great  Britain  were  known  to  differ.  It  was  the  right  and  duty 
of  the  British  government,  under  such  circumstances,  to  take  the  course 
which  it  deemed  most  consistent  with  the  maintenance  of  a  strictly  im- 
partial neutrality  ;  and  if,  under  the  influence  of  this  motive,  it  decided 
(as  it  did)  against  attempting  to  discriminate  between  the  different  ves- 
sels bearing  the  public  commission  of  the  Confederate  States,  it  act«d  in 
the  exercise  of  its  own  proper  right,  and  violated  no  obligation  due  to 
the  other  belligerent.  The  rules  of  the  treaty  of  Washington  are  wholly 
silent  as  to  any  such  obligation,  and  the  law  of  nations  imposes  none. 

The  question  as  to  the  effect  of  a  belligerent  commission  in  the  case  of 
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a  vessel  illegally  armed  in  a  neutral  port  came  under  the  consideration 
of  a  circuit  court  of  the  United  States  in  the  case  of  the  United  States 
vs.  Peters* — a  case  relating  to  a  ship  called  Les  Jumeaux,  otherwise 
the  Ca<siu8.  The  result  whs  remarkable,  and  is  deserving  of  serious 
attention.  * 

The  vessel  in  question  was  originally  a  British  cutter  erigaged  in  the 
(xuinea  trade.  She  was  pierced  for  twenty  guns,  but  only  car-  cnn^  ^f  ^^e  car- 
ried four  guns  in  broadside  and  two  swivels.  Having  passed  ■'"' 
into  the  ownership  of  one  Lemaitre,  a  Frenchman,  she  came  into  Phila- 
delphia with  cargo  as  a  merchant- vessel.  Lemaitre  having  admitted 
others  of  his  countrymen  to  joint  ownership,  it  was  resolved  to  augment 
the  force  of  the  vessel  with  a  view  to  her  sale  to  the  French  government, 
then  at  war  with  England,  as  a  ship  of  war.  The  attempt  having  been 
prevented  by  the  United  States  (xovfernment,  the  vessel  left  Philadel- 
phia in  ballast ;  but  some  sixty  miles  down  the  river  took  in  more  guns 
and  a  considerable  number  of  men.  There  was  no  doubt  that  what  was 
done  amounted  to  a  breach  of  the  neutrality  act  of  17D4.  One  Guiuet, 
who  had  taken  part  in  arming  the  vessel,  was  indicted  under  that  act, 
found  guilty,  and  was  sentenced  to  a  year's  imprisonment  and  a  fine  of 
.^100. 

The  vessel  was  sold  to  the  French  government  and  duly  commissioned 
as  a  vessel  of  war.  Coming  into  Philadelphia  the  year  after,  with  a  prize, 
no  less  than  three  suits  arose  ;  one  in  rem  for  restitution  of  the  prize  ; 
one  in  pernonam  against  Davis,  the  officer  in  command  of  the  (Jassius, 
for  damages  for  taking  the  prize  vessel,  neither  of  which  are  in  point  to 
the  present  purpose;  in  the  third,  a  Mr.  Ketland  instituted  a  suit  to 
have  the  vessel  declared  forfeited^  The  act  of  1794  giving  half  the  value 
of  forfeited  vessels  to  the  informer,  Ketland  filed  his  information  for  the 
forfeiture,  as  it  is  technically  termed  qui  f/?m,for  the  benefit  as  well  of  the 
treasury  ns  himself,  on  the  ground  of  the  illegal  equipment  of  the  vessel 
the  year  before.  On  M.  Adet,  the  French  minister,  writing  to  complain 
of  this  procedure,  Mr.  Pickering,  then  Secretary  of  State,  replied  that 
the  executive  could  not  take  this  case,  any  more  than  it  could  the  pre- 
ceding one  relative  to  the  same  vessel,  from  the  judiciary  ;  and  that 
the  court  had  decided  that  it  could  not,  in  this  penal  proceeding,  ac- 
cept security  for  the  Cassius  in  lieu  of  the  vessel  herself,  lie  stated 
the  unquestioned  fact  that  the  €assius  was,  the  year  before,  fully  equip- 
ped and  armed  in  the  United  States,  and  tliat  the.acts  done  had  been 
already  deci<led  (in  the  trial  of  The  United  States  vs.  Guiuet)  to  be  a 
violation  of  their  laws  of  neutrality ;  and  ho  added  that  the  French 
minister  ought  not  to  be  surprised  that  this  matter  should  become  a 
subject  of  judicial  inquiry,  and  the  etfect  of  the  subsequent  alleged 
trauvsfer  to  the  French  government  a  matter  of  judicial  decision. 

The  United  States  Attorney  was  instructed  by  the  Government  to 
intervene  in  these  suits,  and  to  suggest  for  the  consideration  of  the 
4'ourt,  as  matter  of  defense,  the  transfer  of  the  vessel  to  the  French 
government,  and  her  having  been  commissioned  by  the  latter,  which  he 
<lid  in  the  form  of  a  suggestion.  In  the  suit  in  rem  against  the  vessel, 
at  the  term  of  the  court  in  April,  179(5,  the  Secretary  of  State,  Mr.  Pick- 
ering, retpiested  M.  Adet  to  furnish  the  evideiu;e  of  the  bonafule  trans- 
fer to  the  French  government,  for  the  use  of  the  United  States  attorney. 
M.  Adet  replied,  <leclining  to  furnish  proofs  to  the  judiciary  of  a  sule 
a:id  payment,  snying  that  his  relations  were  solely  with  the  Executive. 

'Reported  in  W  Dallas,  121,  and  in  a  note  to  Dana'8  edition  of  Wbeaton,  reprinted  in 
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He,  however,  gave  a  certificate  that  the  vessel  was  a  French  public  ship, 
duly  commissioned,  to  which  he  afterward,* on  request  of  the  attorney, 
added  the  date  of  her  acquiring  that  character.  Mr.  Rowle,  the  United 
States  attorney,  expressed  his  fear  that  this  certificate  would  not  be 
accepted  as  legal  proof;  but  M.  Adet  declined  to  furnish  any  other,  as 
beneath  the  dignity  of  his  nation,  and  informed  the  Secretary  of  State 
that  the  French  government  had  ordered  him  to  ascertain,  in  conference, 
with  the  Secretary,  the  reparation  for  the  injuries  and  damages  from  the 
proceedings  in  the  matter  of  this  vessel ;  anc^  that  he  furnished  the 
certificate  as  a  courtesy  to  the  United  States  Government  and  not  for  a 
cause  in  which  the  French  government  had  any  further  interest.  lu 
October  term,  1796,  the  motion  of  the  United  States  attorney  for  a  dis- 
missal of  the  proceedings  came  on  for  argument.  At  the  hearing, 
another  question  presented  itself  under  the  statute,  namely,  whether 
the  circuit  court  could  take  cognizance  of  informations  for  forfeiture 
under  the  act  of  1794;  and  the  court  dismissed  the  proceedings  on  the 
ground  that  such  a  suit  must  be  instituted  in  the  district  court,  and, 
consequently,  that  the  circuit  court  had  no  jurisdiction  in  the  cause. 

Thus,  no  decision  was  actually  given  by  a  court  of  law  on  the  im- 
portant question,  how  far  the  commission  of  a  belligerent  power  would 
be  a  bar  to  the  seizure  of  a  vessel  illegally  equipped  or  armed  in  the 
port  of  a  neutral.  But,  on  the  other  hand,  the  intervention  of  the  Gov- 
ernment, through  its  chief  legal  officer,  with  a  suggestion  to  the  court 
in  which  the  suit  was  pending,  that  such  a  commission  jifforded  a  suffi- 
cient defense,  shows,  beyond  all  possibility  of  doubt,  that  the  United 
States  Government  considered  the  question  as  one  which  it  ought  to 
raise  in  favor  of  the  belligerent  who  had  acquired  property  in  the  ves- 
sel, and  had  commissioned  it,  notwithstanding  that  there  had  been  a 
flagrant  violation  of  its  own  neutrality  and  of  its  own  law  ;  and,  what 
is  of  still  greater  importance,  that  the  United  States  Government  would 
not  itself  seize,  or  be  party  to  the  seizure  and  condemnation  of  a  vessel 
under  such  circumstances,  but,  on  the  contrary,  did  its  best  to  oppose 
it.  With  what  pretense  of  reason  or  justice,  then,  can  it  be  said  that 
Great  Britain  was  bound  to  do,  for  the  benefit  of  the  United  States,  in 
the  case  of  the  Florida,  what  the  American  Government  not  only  refused 
to  do,  but  opposed  being  done,  under  precisely  the  same  circumstances! 

I  proceed  to  the  consideration  of  another  subject  which  arises,  in  the 
st«ynf  briiiKerent  fi^st  iustaucc,  wlth  Tcspcct  to  thc  FloHda,  but  which  applies 
V>r\l'.^  s"uppT.eJ'of  equally  to  the  whole  series  of  vessels  with  which  we  have 
cua there.  ^Q  ({e'd\^  namely,  that  of  the  entry  and  stay  of  belligerent 

ships  of  war  in  the  ports  and  waters  of  a  neutral,  and  of  the  supplies 
which  may  be  there  afforded  to  them. 

There  are  certain  points  on  which  all  writers  are  unanimous,  and,  as 
1  had  till  now  imagined,  all  nations  agreed. 

A  sovereign  has  absolute  dominion  in  and  over  his  own  ports  and 
lower  of  neu.r.1  watcrs.  Hc  cau  permit  the  entrance  into  them  to  the  ships 
M^.rtigru  Qf  other  nations,  or  refuse  it;  he  can  grant  it  to  some,  can 

deny  it  to  others ;  he  can  subject  it  to  such  restrictions,  conditions,  or 
regulations  as  he  pleases.  But,  by  the  universal  comity  of  nations,  in 
the  absence  of  such  restrictions  or  prohibition,  the  ports  and  waters  of 
every  nation  are  open  to  all  comers.  Ships  can  freely  enter,  and  freely 
stay  ;  can  have  necessary  re[)airs  done ;  can  obtain  supplies  of  every 
kind,  and  in  unlimited  quantity ;  and  though  their  crews,  when  on 
shore,  are  subject  to  the  local  jurisdiction,  shii)8  of  war  are  considered 
as  forming  part  of  the  territory  of  the  country  to  which  they  belong, 
and,  consequently,  as  exempt  from  local  jurisdiction;  and,  save  as  re- 
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gards  sanitary  or  other  port  regulations,  as  protected  by  the  flag  under 
which  they  sail  from  all  interference  on  the  part  of  the  local  authority. 

Such  is  the  state  of  things  while  the  world  is  at  peace.  But  if  a  war 
arises  between  any  two  countries,  a  considerable  modification,  no  doubt, 
of  the  rights  both  of  sovereigns  who  remain  neutral  and  of  those  en- 
gaged in  the  war,  immediately  arises.         *  * 

While  the  neutral  sovereign  has  the  undoubted  right  of  imposing  any 
restrictions  or  conditions  he  pleases,  in  respect  of  any  of  the  foregoing 
particulars,  on  the  ships  of  war  of  either  belligerent,  yet,  if  he  exercises 
that  right,  the  equality  which  is  essential  to  neutrality  requires  that  he 
shall  impose  them  equally  on  both,  and  enforce  them  equally  against 
both.  On  the  other  hand,  by  the  universal  accord  of  nations,  the  bel- 
ligerent is  bound  to  respect  the  inviolability  of  neutral  waters,  and 
therefore  cannot  attack  his  enemy  within  them,  or  make  them  the  base 
of  hostile  operations.  He  is  subject  also  to  restraint  in  three  other  im- 
portant particulars :  he  cannot  recruit  his  crew  from  the  neutral  port; 
he  cannot  take  advantage  of  the  opportunity  afforded  him  of  having 
repairs  done  to  augment  in  any  respect  the  warlike  force  of  his  vessel ; 
he  cannot  purchase  on  the  ueiitral  territory  arms  or  munitions  of  war 
for  the  use  of  it.  These  restrictions  are  imposed  by  the  law  of  nations, 
independently  of  any  regulations  of  the  local  sovereign.  Besides  this, 
the  belligerent  is  bound  to  conform  to  the  regulations  made  by  the  lat- 
ter with  reference  to  the  exercise  of  the  liberty  accorded  to  him  ;  but 
subject  to  these  conditions,  a  belligerent  vessel  has  the  right  of  asylum, 
that  is,  of  refuge  from  storm  and  hostile  pursuit ;  has  liberty  of  entry 
and  of  stay ;  that  of  having  the  repairs  done  which  are  necessary  to  en- 
able it  to  keep  the  sea  in  safety ;  and  that  of  obtaining  whatever  is 
necessary  for  the  purpose  of  navigation,  as  well  as  supplies  for  the  sub- 
sistence of  the  crew. 

And,  be  it  remembered — I  fear  it  has  not  always  been  borne  in  mind — 
the  liberty  thus  afforded  is  not  by  the  general  law  subjected  to  any  limita- 
tions as  regards  length  of  stay,  quantity  of  supply,  or  condition  as  to 
the  future  proceedings  of  the  vessel. 

The  case  of  the  United  States  seeks,  indeed,  to  put  further  limits  on 
the  liberty  thus  conceded  to  belligerent  ships.  It  would  T.nwa»M»erieabj 
prohibit  "successive  supplies  to  the  same  vessel;''  would  »»'«t^^"'i*d '^^"t*- 
limit  repairs  to  be  done  to  a  belligerent  vessel  to  such  as  are  "absolutely 
necessary  to  gain  the  nearest  of  its  own  ports  ;"  would  make  the  per- 
mission afforded  to  a  vessel  to  take  what  it  calls  "an  excessive  supply 
of  coa^"  a  failure  in  the  performance  of  the  duty  of  the  neutral. 

Such  restrictions,  though  they  may  be  created  by  the  will  of  the  local 
sovereign,  have,  however,  no  existence  by  international  law.  They  are 
unknown  to  it.  No  authority  is  adduced  in  support  of  them,  nor  can 
any  be  found.  No  writer  on  international  law,  in  speaking  of  the  gene- 
ral liberty  of  belligerent  vessels  to  have  repairs  done  or  to  obtain  sup- 
plies, speaks  of  any  such  restriction  as  existing  independently  of  local 
regulations.    The  authorities  are  conclusive  to  the  contrary. 

Two  leading  authors  are  express  on  the  point.  M.  Ortolan  writes 
thus : 

Les  ^^gle8  relatives  j\  I'acct's  et  an  s^jour  pioDieutau<5  des  bfttimeuts  dans  les  ports 
et  dans  les  rades  etrangers  restent  les  nji'iues  en  temps  de  paix  qn'en  temps  de  guerre. 

M.  Hautefeuille  says: 

L*asile  maritime  consiste  i\  recevoir  dans  les  rades  fermdes,  md.me  dans  les  ports,  les 
biltiments  des  bellig«5 rents,  que  lenr  entr6e  soit  volontaire  on  n<icessit<5  par  le  tempete, 
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par  le  manqne  de  vivres  on  par  tonte  autre  cause,  m^me  par  la  poursnite  de  Venneirii. 
Les  vaisseanx  ad  mis  peuvent  acheter  les  vivres  qui  leur  soiit  ueeessaires,  r<?parer  les 
avaries  faites,  Koit  par  les  accidents  de  mer,  hoit  par  le  combat,  soigner  leurs  malades 
ou  leurs  blesses,  j^wf*  sor^r  lihrement pmir  aller  lirrer  de  vounattx  combats.^ 

While  restraints  raay  be,  and  often  have  been,  imposed  by  neutral 
sovereigns  in  respect  of  the  entry  of  belligerent  vessels  into  their  port8 
and  watet-s,  of  the  length  of  their  stay,  and  of  the  supplies  to  be 
attbrded  them,  no  one  has  till  now  ever  gone  the  length  of  saying  that 
it  forms  any  part  of  the  obligations  of  the  neutral  to  make  such  regu- 
lations. 

The  greater  number  of  the  maritime  states  made  none  such  ou  the 
occasion  of  the  civil  war,  except  as  regards  the  reception  of  privateers, 
it  being  the  apparent  desire  of  all  nations  to  put  down  forever  this 
worst  and  most  noxious  form  of  maritime  warfare.  Some  imi)osed  a 
restraint  on  ships  of  war  bringing  prizes  into  their  ports,  though  mostly 
this  was  confined  to  privateers.  Spain,  France,  Brazil,  and  Great  Britain 
adopted  the  riile  contained  in  Her  Majesty's  instructions  of  the  31st 
January,  18G2,  of  limiting  the  stay  of  belligerent  vessels  to  twenty-four 
hours,  except  in  cases  of  necessity ;  Brazil  and  Great  Britain,  but  these 
alone,  that  of  limiting  the  supply  of  coal  to  the  quantity  sufficient  to 
take  the  ship  to  the  nearest  port  of  her  own  country. 

The  government  of  the  Netherlands  issued  instructions  to  the  Gov- 
ernors of  its  West  India  colonies,  limiting  the  stay  of  belligerent  vessels 
of  war  to  twice  twenty-four  hours,  but  afterward  did  away  with  such 
restrictions  on  the  occasion  of  a  complaint  made  by  the  United  States. 

By  article  4  of  the  present  maritime  regulations  of  the  Netherlands 
it  is  provided  that — 

The  ships  of  war  of  the  belligerent  parties,  provided  they  submit  to  the  internation.al 
regulations  for  their  admission  into  neutraj  ports,  may  remain  for  an  unlimited  time 
iu  Dutch  harbors  and  estuaries ;  they  may  also  provide  themselves  with  an  uulimited. 
quantity  of  coal.  The  government,  however,  reserves  to  itself  the  right,  whenever  il  is 
thought  necessary  for  the  prevention  of  neutrality,  to  limit  the  duration  of  such  stay 
to  twenty-four  hours. 

Italy  had  at  the  time  in  question  no  regulations  on  the  subject.  By 
the  present  Italian  Naval  Code,  (chap.  7,)  while  it  is  provided  that 
'* nothing  shall  be  furnished  to  vessels  of  war  or  to  belligerent  priva^ 
teers  beyond  articles  of  food  and  commodities,  and  the  actual  means  of 
repair  necessary  to  the  sustenance  of  their  crews  and  the  safety  of  their 
navigation,"  it  is  further  provided  that  "vessels  of  war  or  belligerent 
privateers  wishing  to  fill  up  their  stores  of  coal,  cannot  be  furnished 
with  the  same  before  twenty-four  hours  after  their  arrival ;"  this  regula- 
tion being  to  prevent  hostile  vessels  from  leaving  together.  # 

Nothing  is  said  as  to  the  "n.avigation"  being  to  the  nearest  port,  an<l 
"stores"  of  coal  are  spoken  of  without  limitation.  It  is  evident  that 
this  code  contemplates  no  such  restriction. 

As,  then,  the  general  law  neither  imposes  any  limit  on  the  stay  of 
a  belligerent  vessel  in  a  neutral  port,  nor  any  restriction  as  to  quantity 
in  respect  of  the  articles  of  which  it  sanctions  the  supply,  no  question 
can  arise  as  to  the  stay  of  any  confederate  vessel  in  a  British  port,  or 
as  to  the  quantity  of  coal  supplied  to  it,  prior  to  the  Queen's  liegula- 
tions  of  January  31,  18(j2. 

After  that  date,  the  stay  of  belligerent  vessels  in  Her  Majesty's  ports 
having  been  limited,  save  under  exceptional  circumstances,  to  twenty- 
four  hours,  and  the  supply  of  coal  to  so  much  as  should  be  necessary  to 
take  them  to  their  nearest  port,  and  a  second  supply  within  a  period  of 
three  months  having  been  prohibited,  it  became  the  duty  of  Her  Ma- 

^  Droits  et  devoirs  des  nations  ueutres,  vol.  j^  P.^347.  ^jOOQIc 
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jesty's  oflBcers  not  to  allow  either  of  these  limits  to  be  exceeded  ;  and  it 
became  the  duty  of  belligerents,  knowings  that  they  were  admitted  into 
British  ports  on  the  condition  of  complying  with  these  regulations, 
honestly  and  in  good  faith  to  conform  to  them.  What  if  there  should 
have  been  at  any  time  an  instance  of  deviation  from  the  strict  tenor  of 
these  regulations  f  Tne  oflBcer  offending  would,  of  course,  be  responsi- 
ble to  his  superior.  Would  the  government  be  responsible  to  the  other 
belligerent  for  any  damage ^done  by  the  vessel  f 

In  the  first  place,  it  being  the  undoubted  right  of  the  local  sovereign 
to  impose  such  conditions  as  he  pleases  on  the  entry  of  belligerent  ves- 
sels into  his  ports,  but  the  regulations  being  directed  to  the  sovereign's 
own  officers  to  be  carried  out  by  them,  and  thus  forming  part  of  the 
municipal  law  of  the  neutral,  what  right  does  a  belligerent  acquire  to 
insist  that  the  regulations  shall  be  enforced  against  his  enemy  !  Simply 
that  which  arises  from  the  duty,  always  incumbent  on  the  neutral,  as 
being  of  the  very  essence  of  neutrality,  of  enforcing  against  the  one 
belligerent  any  rule  which  he  enforces  against  the  other.  If  both  are 
treated  alike  there  can  be  no  cause  of  complaint. 

Again,  to  constitute  an  offense  against  the  law  of  neutrality,  there 
must  be,  as  to  constitute  an  offense  against  any  law,  a  mains  animus^  a 
mens  rea — an  intention  to  contravene  the  law — here,  that  of  showing 
undue  favor  to  the  one  belligerent  to  the  disadvantage  of  the  other. 

W^hen,  therefore,  any  departure  from  the  letter  of  a  regulation  has 
arisen  from  mistake,  as  where  a  governor  believed  that,  because  a  ves- 
sel had  suffered  from  vis  major^  as  from  storm  and  tempest,  the  case 
formed  an  exception  to  the  rule;  or  where  he  considered  that,  because 
he  had  furnished  an  extra  supply  to  one  belligerent,  he  might,  under 
similar  circumstances,  do  the  same  for  another ;  or,  where  a  mistake 
might  be  made  as  to  t  he  precise  quantity  of  coal  necessary  to  take  the 
vessel  to  the  nearest  port,  there  would,  as  it  seems  to  me,  be  no  viola- 
tion of  neutrality  for  w  hich,  on  rational  grounds,  a  nation  could  be  held 
responsible. 

In  all  such  cases  of  alleged  infraction  of  neutrality,  the  true  question 
should  be,  not  whether  a  vessel  has  been  permitted  to  stay  in  a  porOa 
few  hours  more  or  less  than  the  precise  time  prescribed,  nor  whether 
a  few  tons,  more  or  less,  of  coal  have  been  allowed  to  be  taken,  but 
whether  there  has  been  an  honest  intention  to  carry  out  the  regulations 
fairly  and  impartially.  And,  in  judging  of  this,  credit  should  be  given 
to  persons  in  authority  for  honesty  of  purpose  and  a  desire  to  discharge 
their  duty  faithfully.  This  tribunal  should  take  a  larger  and 
more  generous  view  of  official  conduct  than  it  may  have  as- 
sumed in  the  eyes  of  jealous  belligerents,  disappointed  that  exclusive 
favor  wa«  not  shown  to  themselves,  and  irritated  because,  notwithstand- 
ing their  loud  demands  that  their  opponents  should  be  treated  as 
pirates  and  outcasts,  civilized  nations,  with  Great  Britain  at  their  head, 
took  a  more  liberal  and  enlightened  view  of  the  relative  position  of  the 
parties. 

Undoubtedly,  if,  after  regulations  had  been  made  by  a  neutral  sov- 
ereign as  to  the  accommodation  and  hospitality  to  be  accorded  to  bel- 
ligerent ships  in  the  neutral  ports,  the  regulation^  were  enforced  against 
the  one,  while  they  were  not  enforced  or  were  relaxed  with  regard  to 
the  other,  there  would  be  a  breach  of  neutrality,  of  which  the  less 
favored  belligerent,  if  injury  was  thereby  occasioned  to  him,  would 
have  a  right  to  complain.  And,  in  truth,  it*  is  to  this  point,  and  this 
point  alone,  and  not  to  minute  questions  of  hours  of  stay  or  tons  of  coal 
supplied,  that  the  inquiry  with  reference  to  what  has  been  called  the 
hospitality  afforded  to  belligerent  vessels  should  be  directed.    Whether 
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Her  Majesty's  regulations  were  carried  out  by  the  local  governors  in 
the  diflerent  ports  fairly  and  conscientiously,  with  an  honest  desire  to 
discharge  their  duty  in  obedience  to  those  regulations,  we  shall  see  as 
we  advance;  but  so  far  as  I  am  aware,  there  is  no  ground  for  saying 
that  the  ships  of  the  United  States  were  not  adnjitted  into  British  ports 
as  freely,  or  were  not  supplied  with  coal  and  other  necessaries  as  liber- 
ally, as  the  ships  of  the  confederates.  One  or  two  complaints  made  by- 
querulous  oificials  during  the  war  will  be  ijoticed  by  and  by.  In  sub- 
stance they  really  come  to  nothing. 

But  a  novel  and,  to  my  mind,  most  extraordinary  proposition  is  now 
put  forward,  namely,  that  if  a  belligerent  ship  is  allowed  to 
m^^.^^'a^puri  T ba"'  takc  coal,  aud  then  to  go  on  its  business  as  a  ship  of  war, 
oi  naval  op. rat.oM,  ^j^.^  .^  ^^  Diakc  thc  poit  from  whlch  the  cojil  is  procured  "  a 
base  of  naval  operations,''  so  as  to  come  within  the  prohibition  of  the 
second  rule  of  the  treaty  of  Washington. 

We  have  here  another  instance  of  aji  attempt  to  force  the  words  of  the 
treaty  to  a  meaning  which  they  were  never — at  least  so  far  as  one  of  the 
contracting  parties  is  concerned — intended  to  bear.  It  would  be  absurd 
to  suppose  that  the  British  government,  in  assenting  to  the  rule  as  laid 
down,  intended  to  admit  that  whenever  a  ship  of  war  had  taken  in  coal 
at  a  British  port  and  then  gone  to  sea  again  as  a  war- vessel,  a  liability 
for  all  the  mischief  done  by  h^r  should  ensue.  Nor  can  I  believe  the 
United  States  Government  had  any  such  arrive  pensee  in  framing  the 
rule ;  as,  if  such  had  been  the  case,  it  is  impossible  to  suppose  that  they 
would  not  have  distinctly  informed  the  British  government  of  the  ex- 
tended application  they  proposed  to  give  to  the  rule. 

The  rule  of  international  law,  that  a  belligerent  shall  not  make  neutral 
territory  the  base  of  hostile  operations,  is  founded  on  the  principle  that 
the  neutral  territory  is  inviolable  by  the  belligerent,  and  that  it  is  the 
duty  of  the  neutral  not  to  allow  his  territory  to  be  used  by  one  bellig- 
erent as  a  starting-point  for  operations  against  the  other.  This  is 
nowhere  better  explained,  as  regards  shii)S  of  war,  than  by  M.  Ortolan, 
in  the  following  passage : 

Xe  principe  gdndral  de  rinviolabilit<5  dii  territoire  neutre  exige  aussi  que  reraploi  de 
cc  territoire  reste  franc  de  toiite  mesure  ou  moyen  de  guerre,  de  I'un  des  beUif^^rants 
coiitre  Pautre.  C'est  une  obligation  pour  chacnn  des  beliigi^rant'S  de  s'en  abstenir ;  c^cHt 
aussi  un  devoir  pour  IVtat  neutre  d'exiger  cette  abstention  ;  et  c'est  aussi  pour  Ini  un 
devoir  d'y  veiller  et  d'en  uiaiut^nir  I'obaervation  k  I'encontro  do  qui  que  ce  soit.  Ainsi 
il  appartient  t\  rautorit<5  qui  conimande  dans  les  lieux  ueutres,  oil  des  uavires  bel- 
ligorants,  soit  do  guerre,  soit  de  commerce,  out  6t<5  rcfus,  de  prendre  des  mesures  n^ce^s- 
saires  pour  que  Pasile  aeoord<?  ne  tourne  pas  en  macbination  bostile  contre  Tuu  dee 
beflig^rants ;  pour  emp^cber  sp<^cialenient  qu'il  ne  devienno  nn  lieu  d'ou  les  b&timents 
de  guerre  ou  les  corsaircs  survoillent  les  navires  ennoniis  pour  les  poursuivre  et  les 
rombattro,  et  les  capturer  lorsquMIsseront  parvenus  au-debide  la  mer  territoriale.  l^ne 
de  ces  mesures  consiste  ii  emp^cber  la  sortie  simultaude  des  navires  appartenant  £i  des 
puissances  enuemies  I'une  de  I'autre.^ 

It  must  be,  I  think,  plain  that  the  words  "  base  of  operations"  must 
be  accepted  in  their  ordinary  and  accustomed  sense,  as  .they  have 
hitherto  been  understood,  both  in  common  i)arlance  and  among  authors 
who  have  written  on  international  law.  Now,  the  term  "  base  of  war- 
like operations  "  is  a  military  term,  and  has  a  well-known  sense.  It 
signifies  a  local  position  which  serves  as  a  point  of  departure  and  re- 
turn in  military  operations,  and  with  which  a  constant  connection  and 
communication  can  be  kept  up,  and  which  may  be  fallen  back  upon 
whenever  necessary.  In  naval  warfare  it  would  mean  something 
analogous — a  port  or  wateV  from  which  a  fleet  or  a  ship  of  war  might 
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watch  an  enemy  and  sally  forth  to  attack  him,  with  the  possibility  of 
falling  back  upon  the  port  or  water  in  question,  for  fresh  supplies,  or 
shelter,  or  a  renewal  of  operations. 

Tlie  meaning  to  be  ascribed  to  the  terra  in  question  as  applicable'  to 
a  neutral  port  is  to  be  gathered,  as  was  so  well  points  out  by  Sir  Roun- 
dell  Palmer,  from  the  instances  given*  by  the  various  writers  on  inter- 
national Iffiv.  Thus  we  find  the  distinguished  author  before  referred  to 
saying,  in  addition  to  the  passage  cited  above :    . 

Si  des  forces  navales  belUg^rantes  sout  stationiK^es  dans  nne  baie,  dans  un  fleuve  on 
i^  remboHcbure  d'un  fleuve,  d'un  ^tat  neutre,  h  dessein  de  profiter  d©  cette  station 
ponr  exercer  les  droits  de  la  guerre,  les  captures  faites  par  ces  forces  navales  sont  aussi 
illdgales.  Aiusi,  si  un  navire  bellig<^rant  mouill^  on  croisant  dans  les  eaux  neutres 
capture,  an  moyen  de  ses  embarcations,  un  bdtimeut  qui  se  trouve  en  debors  des 
liinites  de  ses  eaux,  ce  b^timent  n'est  pas  de  bonne  prise,  bien  que  Teinploi  de  la  force 
n'ait  pas  eu  lieu  dans  ce  cas,  sur  le  territoire  neutre ;  n^anmoins  il  est  le  r^sultat  de 
I'nsage  de  ce  territoire ;  et  un  tel  usage  pour  des  desseins  bostiles  n'est  pas  pennis.' 

'*  It  is  a  violation  of  a  neutral  territory,"  says  Cbaucellor  Kent,  **  for  a  belligerent 
sbip  to  take  ber  station  within  it  in  order  to  carry  on  hostile  expeditions  from  thence, 
or  t<f  send  her  boats  to  capture  vessels  beyoud  it.* 

So  Heffter : 

Le  neutre  ne  doit  pas  perraettre  que  ses  rades  ou  ses  mers  territoriales  servent  de 
stations  aux  b^timents  des  puissancas  bell igd ran tes. 

Le  respect  dft  aux  mers  territoriales  neutres  ne  se  borne  p^s  h  Tabstentiou  absolue 
de  tout  acte  d'hostilit^  ;  il  s'dtend  ^galenient  aux  faits  qui  pr^pareut  inimddiatemeut 
ces  actes.  Ainsi  nne  flotte,  un  vaisseau  de  guerre,  un  armateur  ne  saurait,  sans  coni- 
niettre  nne  violation  de  territoire,  8'<5tablir  sur  un  point  quelconque  de  cette  mer,  pour 
<^pier  le  passage  des  bAtiments,  soit  de  guerre,  soit  marchands,  de  I'eunemi,  ou  les  navires 
neutres,  encore  qu'il  sorte  de  sa  retraite  pour  aller  les  attaquer  liors  des  limites  de  la 
juridiction  neutre.  11-  est  de  mdme  dcSfendu  de  croiser  dans  les  eaux  rdserv^es  pour 
arriver  au  m^me  but.' 

So  Pistoye  and  Duverdy  : 

Les  bellig^rants  ne  doivent,  ni  par  eux-m6mes  ni  par  leurs  corsaires,  s'^tablir  dans 
les  mers  neutres,  pour  surveiller  Veuoemi  et  lui  courir  sus.  lis  ne  doivent  non  plus 
rester  en  croisi^re  dans  les  mers  neutres,  pour  saisir  Tennemi  h.  sa  sortie  des  ports 
neutres."* 

None^of  the  instances  thus  given  have  the  remotest  reference  to  the 
case  of  *a  vessel  which,  while  cruising  against  an  enemy's  ships,  puts 
into  a  port,  and,  after  obtaining  necessary  supplies,  again  pursues  her 
course. 

If  a  military  or  naval  officer  were  asked  whether  a  ship  merely  put- 
ting into  a  port  to  coal,  and  then  going  to  sea  again,  possibly  on  a  i)ar- 
ticular  warlike  expedition,  but  without  any  idea  of  returning  to  or 
communicating  with  such  port,  for  the  next  three  months,  can  be  held 
to  be  using  it  as  "  a  base  of  operations,"  he  would  certainly  laugh  at  the 
simplicity  of  the  question. 

•  That  the  United  States  are  putting  this  construction  on  the  term  for 
the  first  time  is  plain  from  their  own  conduct  throughout  the  civil  war; 
nnless,  indeed,  they  are  prepared  to  acknowledge  a  perpetual  violation 
of  British  neutrality  on  their  own  part. 

It  appears  from  the  return  sent  from  the  various  British  ports  of  the 
amount  of  coal  supplied  to  ships  of  war  of  the  United  States,^  that  these 
vessels  received  over  5,000  tons  during  the  civil  war.  It  appears  from 
the  claims  made  by  the  United  States  in  respect  of  the  employment  of 
their  vessels  of  war  in  the  pursuit  and  capture  of  confederate  ships,^ 


'  Diplomatic  de  la  mer,  vol.  i,  p.  302. 

2  Kent's  Commentaries  on  International  Law,  by  Professor  Abdy,  p.  326. 
^  Droit  international,  p.  275. 
"•Prises  mari times,  vol.  i,  p.  108. 
*  Britisb  Appendix,  vol.  v,  pp.  223-234. 

«*  United  States  Appendix,  vol.  vii,  p.  120.  r^  ^^^]r^ 
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that  of  the  foregoing  amount  no  less  tlian  4,000  tons  was  had  expressly' 
for  the  purpose  of  wat<;hing  or  pursuing  j)articular  ships. 

The  case  of  the  Vanderbilt,  when  in  pursuit  of  the  Alabama,  is  a  strik- 
ing instance.  After  having  coaled  at  Bio,  she  proceeded  to  St.  Helena, 
there  took  in  400  tons,  (all  she  could  get,)  then  proceeded  to  JSimon^s 
Bay,  and  there  took  in  1,000  tons;  she  then  went  to  the  Mauritius,  and 
the  re  coaled  again.  If  the  construction  put  by  the  United  States  Govern- 
ment on  the  term  ''  base  of  operations"  is  correct,  in  every  one  of  these 
instances  there  was  a  violation  of  neutrality,  and  an  infraction  of  the 
second  and  third  niles.  Is  there  to  be  one  law  for  the  United  States 
and  another  for  Great  Britain  I 

But,  in  truth,  such  a  construction  is  altogether  unwarrant^l. 

It  may,  perhaps,  be  as  well  to  notice,  as  one  instance  occurs  in  this 
inquiry  of  a  vessel  remaining  in  a  British  port  to  avoid  cap- 
K.ihio  asylum.  ^^^^  ^^  ^^  euemv,  that  the  right  of  naval  asylum  is  not  sub- 
ject, as  is  that  aftbrded  to  military  forces  on  land,  to  any  condition  of 
disarming  or  dismantling  the  vessel.  Azuni  alone  proposed  to  sul^ect 
a  vessel  seeking  refuge  from  an  enemy  to  a  similar  condition  to  that  of 
a  military  force  on  land,  but  he  admitted  that  no  precedent  could  be 
found  for  such  a  thing,  and  all  subsequent  writers  have  repudiated  such 
a  notion. 

M.  Hautefeuille,  for  instance,  says : 

l^e  droit  d*asile  maritime  diff^re  esseutiellement  de  colui  que  les  neutres  peuventex- 
ercer  eu  favour  des  bellig^rants  sur  le  territoire  coutineutal.  Dans  les  guerres  terres- 
tres,  lorsqu'une  arm6e,  fnyaut  devant  son  enuemi,  vieut  se  ri'fugier  sur  un  territoire 
neutre,  elle  y  est  reyne,  il  est  vrai  ;  elle  y  trouvo  tons  les  secours  d'humanit^.  Mais 
I'arm^^e  est  dissoute,  les  Lommes  qui  la  composent  sont  d<^8arm<5s  et  <51oigu^sdu  theatre 
de  la  guerre  ;  en  uu  mot,  on  remplit  les  devoirs  d'humanitd  h  I'^gard  des  indi vidua, 
mais  on  n'aceordepas  I'asile  ^  rarui<5e  pris  comme  corps.  Le  neutre  qui,  an  lieu  d'agir 
ainsique  je  viens  de  le  dire,  accueillerait  les  troupes ennemies,leurfournirait  des  vivres, 
leur  donnerait  le  temps  de  se  remettre  de  leurs  fatigues,  de  soigner  leurs  malades  et 
leurs  blesses,  et  leur  permettrait  ensuite  de  retourner  sur  le  th^&tre  des  operations  niili- 
taires,  ne  serait  pas  consid^rd  comme  neutre ;  il  manquerait  h  tons  les  devoirs  de  sou 
etat.  L'asile  maritime,  an  contrairo,  cousiste  h  recevoir  dans  les  rades  fermdes,  menie 
dans  les  porta,  les  bAtiments  des  belligdrants,  que  leur  entree  soit  voloutaireou  n^cea- 
sitde  par  la  tempeto,  par  le  manque  de  vivres  on  par  toute  autre  cause,  mdme  par  la 
poursuite  de  Pennemi.  Les  vviisseanx  admis  peuvent  acheter  les  vivres  qui  leur  sont 
n<?ce8saires,  r<?parer  les  avaries  faites,  soit  par  les  accidents  de  mer,  soit  par  le  combat, 
soigner  leurs  malades  on  leurs  hleiit^cSf  puis  aortir  librcment  pour  aller  livrcr  de  nouveaux 
cotubats,  lis  ne  sont  pas,  jiar  cons(3quent,  soumis  au  diSsarmement  comme  les  troupes  de 
terro.^ 

M.  Calvo,  in  his  recently  published  work  on  International  Law, 
says : 

Tons  les  auteurs  sont  d^accord  sur  la  difference  radicale  h  dtablir  entre  I'asile  acconl^ 
anx  forces  navales  et  celui  qui  Test  aux  troupes  de  terre.  En  effet,  lor.Miu'unearm<?e  en 
fu ite  on  en  ddroute  francbit  les  front i^res  d'une  nation  neutre,  celle-ci  doit  aussitOt  la 
d('*8armer,  I'interner  et  I'dloigucr  le  plus  possible  du  thdiltre  des  hostilities.  Les  mdmes 
mesures  ne  sont  dvidemment  pas  praticables  ^  regard  des  n^vires  quientrent  dans  les 
ports,  et  qu'un  usage  universellement  dtabli  autorise,  au  contraire,  h.  s'approvisionner, 
a  se  r<^pareret  h  faire  soigner  leurs  blesses, sauf  ^remettre en  mer  dt5S  qu'ils  ont  i)ourvu 
h  leurs  besoins.^ 

M.  Hautefeuille  gives  what  seems  to  me  to  be  the  true  ground  of  the 
distinction.  Galiani  and  Azuni  had  ascribed  it  to  the  perils  to  which 
ships  and  men  are  exposed  on  the  seas. 

M.  Hautefeuille  says : 

II  y  a  done  k  cette  diffi^rence  humense  une  autre  cause  qu'il  est  utile  de  rechercher, 
Je  crois  qu'elle  est  tout  entiere  dans  la  quality  reconnue  du  Mtiment.  II  est  une  partie 
du  territoire  de  son  pays ;  pour  t^ut  ce  qui  eoncerne  son  gouvernement  interieur,  il  est 
exclusivcment  placd  sous  la  juridiction  de  son  souverain.     Or,  il  est  (Evident  qu'ordon- 


*  Hautefeuille,  Droits  et  devoirs  de  nations  neutres,  vol.  i,  p.  .307. 

*  Le  droit  international,  vol.  ii,  p.  420.  ~ 
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ner  le  d^surmeiuent,  c^est  sMinmiscer  dans  le  fifouvemement  int^rieur  flu  vaisseau,  cVst 
fjiire  uii  act©  d«  juridietion  sur  le  vaisMeau ;  le  priuce  iieutre  u'a  pas  le  droit  de  le  faire. 
11  pent  ret'aser  I'asile;  il  peut  Taccorder  senleiuont  hoiis  certaines  conditions,  avec  des 
restrictions.  S'il  veut  reinplir  les  devoirs  d'bumauit^,  arracher  le  bdtiinent  aux  p^Srils 
i|iii  peuvenr  le  iiienacer,  il  le  reyoit  daus  ses  ports,  il  lui  accorde  les  secoure  uc^cessaires 
jMiiir  le  niettre  en  (Stat  de  reprendre  la  nier.  Tel  est,  ^  mon  avis,  le  seul  motif  de  la 
dilf(5reuce  dout  je  vieus  de  parler.^ 

It  is  plain,  therefore,  tbat  M.  Staemptii  was  in  error  when,  in  speaking 
of  the  Sumter  at  Gibraltar,  he  assumed  that  her  beintj  allowed  to  re- 
main in  port,  to  avoid  hostile  capture,  was  a  violation  of  neutrality. 

It  would  be  to  carry  the  perversion  of  language  too  far  to  contend 
that,  to  supply  coals  to  a  belligerent  from  a  neutral  port 

f-    il  s.    J*  ei  1  J.     a.-  X  Supply  of  co«l. 

was  a  use  ol  the  port  for  a  "renewal  or  augment'ation  of 
military  supplies"  within  the  meaning  of  the  rule  of  the  treaty.  The 
term  can  only  have  reference  to  munitions  of  war — things  necessary  for 
actual  battle,  as  powder,  shot,  shell,  and  the  like.  No  question  has  ever 
been  raised — no  one  has  ever  entertained  a  doubt — as  to  the  perfect  le- 
gality of  supplying  to  a  belligerent  vessel  whatever  was  necessary  to  it 
for  the  purpose  of  navigation.  Miichinery  and  coal  having  taken,  in  a 
great  measure,  the  place  of  masts  and  sails,  the  same  principle  must  of 
course  apply  to  them.  It  was  upon  this  principle  that  the  great  mari- 
time nations — France,  Holland,  Spain,  Brazil — «acted  in  allowing  coal 
to  be  supplied  to  confederate  vessels ;  it  was  on  this  principle  that  so 
abundant  a  supply  was  afforded  in  British  ports  to  vessels  of  the  United 
States. 

In  the  result,  then,  it  seems  to  me  beyond  all  doubt  that  no  question 
can  arise  as  to  the  stay  of  belligerent  ships  in  British  ports  prior  to  the 
issuing  of  the  regulations  of  31st  of  January,  18(>2,  or  as  to  the  quantity 
of  coal  supplied  to  them  before  that  time,  so  long  as  equal  accommoda- 
tion was  afforded  to  both ;  and  that,  subsequently  to  that  period,  the 
only  question  is,  whether  these  regulations  were  honestly  and  fairly 
acted  upon  toward  both  parties !  To  that  question  I  shall  now  proceed 
to  address  myself,  with  reference,  in  the  first  instance,  to  the  Florida. 

Having  left  Mobile  on  the  Kith  of  January,  1863,  the  Florida  arrived 
at  NaSvSau  on  the  2Gth.    It  is  complained  in  the  Case  of  the 
United  StJites  *that  "her  entry  into  the  harbor,  though 
made  without  permission,  was  condoned;"  that  the  visit  lasted  thirty- 
six  hours  instead  of  twenty-four  ;  "  that  the  supplies  exceeded  largely 
what  was  immediately  necessary  for  the  subsistence  of  the  crew ;"  that 
"  by  the  permivssion  of  the  authorities  she  took  in  coal  and  provisions  to 
last  three  months."    *'  She  entered  the  port,"  it  is  said,  "  without  any 
restrictions,  and  <he  officers  landed  in  the  garrison-boat,  escorted  by  the 
fort  adjutant,  Lieutenant   Williams,  of  the  second  West  India  regi- 
ment."   ''  The  governor  made  a  feint  of  finding  fault  with  the  way  in 
which  she  had  entered,  but  ended  by  giving  her  all  the  hospitality  which 
her  commander  desired." 

In  an  intemperate  letter  from  Consul  Whiting  to  Mr.  Seward,  of  the 
2Gth,  he  says : 

Sill :  I  have  the  honor  to  iuform  you  of  the  arrival  at  this  port  this  morning  of  the 
confederate  steamer  Florida,  late  the  not^d  Oreto,  in  command  of  one  Matfitt,  once  a 
lieu  euant  in  the  Unit^jd  States  Navy.  This  pirate  ship  entered  this  port  without  any 
restrictions,  with  the  secession  ensign  at  the  peak  and  the  secession  war-pennant  at 
the  main,  and  anchored  abreast  of  Iler  Majesty's  ship  Barracouta,  Maftltt  and  his  offi- 
cers landing  in  the  garrison-boat,  escorted  by  the  fort  a(]|jutant,  Lieutenant  Williams, 
of  the  second  West  India  regiment. 

The  jjirate  officers  proceeded  at  once  to  the  Royal  Victoria  Hotel,  to  breakfast  with 
the  confederate  agents  here,  and  they  were  received  with  much  enthusiasm  by  the  se- 

*  Droits  et  devoirs  des  nations  neutres,  vol.  i,  p.  309.         /^-^  t 
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cession  sympathizers,  and  a  display  of  secession  biintinf^.  The  pirate  ship,  soon  after 
anchorinjir,  commenced  coaling,  by  permission  of  the  governor;  an  evidence  of  the  per- 
fect neutrality  which  exists  here,  where  the  United  States  steamer  Dacotah  but  a  few 
months  since  was  only  permitted  to  take  on  board  twenty  tons  of  coal  from  an  Ameri- 
can bark  oif  Hog  Island,  and  then  only  on  Captain  McKinstry  and  myself  pledging 
ourselves,  in  writing^ "  that  within  ten  days  after  leaving  this  port  she  would  not  be 
cruising  within  five  miles  of  any  island  of  the  Bahama  government/' 
Pretty  neutrality,  this,  I  must  say. 

January  27,  1863. — The  pirate  ship  is  still  at  anchor,  having  exceeded  her  time  of 
lying  in  a  neutral  port.  Gangs  worked  all  night  taking  in  her  coal,  and  she  is  ordered 
to  sea  this  forenoon.  By  this  time,  however,  my  dispatches  have  most  likely  reached 
some  of  our  war- vessels,  and  I  trust  they  may  be  able  to  capture  this  formidable 
pirate. 

At  noon  the  pirate  got  under  way  and  stood  out  of  the  harbor,  but  continued  all 
day  coasting  up  and  down  the  Hog  Island  shore,  within  two  miles  of  the  land.  Twenty 
of  her  men  left  here  and  others  were  shipped  in  their  place.  From  one  of  the  deserters 
I  gleaned  the  following  information,  viz : 

"  The  Oreto  left  Mobile  January  15,  under  command  of  Maffitt ;  touched  at  Havana, 
where  she  lay  twenty-four  hours;  thence  sailed  for  NaSvSau,  where  she  lay  thirty-six 
hours,  and  took  on  board  coal.  She  has  six  32-pounders,  two  9-inch  pivot-guns,  two 
brass  12-pounders,  ample  stores,  ammunition,  and  one  hundred  and  thirty  men."^ 

I  do  not  see  why  it  should  be  stated  in  the  case  that  the  Florida  re- 
mained in  the  port  of  Nassau  thirty-six  hours,  when  Mr.  Whitting's  letter 
states  that  she  arrived  on  the  morning  of  the  26th  and  left  at  noon  on 
the  27th.  In  point  of  fact  she  remained  twenty-six  hours.  It  behooves 
those  who  make  accusations  to  use  "  due  diligence"  to  secure  accuracy 
in  their  facts. 

It  is  to  be  regretted  that  it  should  be  asserted  that  this  steamer  was 
allowed  to  take  in  coal  for  three  months,  when  the  other  fact^  stated  in 
the  case  show  this  to  have  been  impossible.  It  is  difficult  to  supfmse 
that  the  consul  should  not  have  been  aware  of  the  circumstances  under 
which  Captain  Maffitt,  the  commander  of  the  Florida,  had  been  brought 
on  shore  in  the  garrison-boat.  It  is  to  be  regretted  that  his  vStatement 
on  this  subject  should  have  been  repeated  in  the  case  of  the  United  States, 
acronipanied  by  the  oflfensive  remark  that  ^^  the  govevuov  made  a  feint 
of  finding  fault  with  the  mode  in  which  the  vessel  had  entered,  but  ended 
bygivingher  all  the  hospitality  which  her  commander  requiredj^especially 
after  the  full  explanation  attbrded  by  Governor  Bayley  at  the  time,  both 
to  Lord  Lyons  and  to  the  secretary  of  state  for  the  colonies,  which  was 
in  due  course  communicated  to  the  Government  at  Washington.  It  is  the 
more  to  be  regretted  that  these  imputations  should  have  been  made,  be- 
cause it  must  have  been  known  to  those  who  make  them  that  a  ship  of 
war  of  the  United  States  had  shortly  before  entered  the  port  of  Nassaa 
without  permission ;  that  her  commander  had,  in  lilte  manner,  been 
brought  on  shore  in  the  garrison-boat ;  and  that  the  entry  had  been,  ia 
like  manner,  "  condoned,"  and  the  ship  allowed  to  remain  in  the  harbor 
for  repairs.  The  conduct  of  a  British  governor  being  thus  called  in 
question,  I  think  it  right  to  call  attention  to  the  correspondence,  which 
will  speak  for  itself. 

Mr.  Whiting's  letter  having  been  brought  to  the  notice  of  Lord  Lyons, 
and  his  lordship  having  applied  to  Governor  Bayley  for  an  explanation^ 
the  latter,  in  a  letter  of  the  11th  of  March,  1803,  replies  as  follows: 

Government  House, 
Nassau  J  Bahamas,  March  11,  1863. 
Hy  Lorp  :  I  have  the  honor  to  acknowled^  your  lordship^s  dispatch  inclosing  a 
complaint  from  the  United  States  consul  at  this  port  to  Mr.  Seward,  the  Secretary  of 
Stat€,  respecting  nndue  advantages  alleged  to  nave  heen  given   to  the  confederate 
steamer  Florida  in  this  harbor. 
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In  reply,  I  beg  leave  to  state  that  no  undue  advantages  were  accorded  to  the  Florida. 
She  arrived  in  our  liarbor,  having  steamed  over  the  bar  without  a  pilot,  early  in  the 
niornitig  of  the  20th  of  January.  I  was  not  aware  of  it  till  8  or  9  o'clock  a.  ni.  About 
that  hour  Captain  Maffitt  called  (I  think  in  company  with  the  fort  adjutant)  to  explain 
that  he  was  ignorant  of  my  proclamation  requiring  that  permission  should  be  formally 
asked  before  any  man-of-war  belonging  to  either  of  the  two  belligerents  could  enter 
the  harbor.  I  did  not  see  him  :  but  in  a  very  short  time  I  received  a  letter  from  him, 
of  which  I  transmit  your  lordship  a  copy,  along  with  the  copy  of  the  memorandum 
indorsed  on  it  by  mjpself  before  I  sent  it  to  the  colonial  secretary.  The  Florida  re- 
mained in  harbor  about  twenty-six  hours,  during  which  time  I  neither  spoke  to  nor 
saw  Captain  Maffitt. 

So  far  from  any  advantage  having  been  accorded  to  the  Florida  which  was  not  ac- 
corded to  United  States  vessels,  she  did  not  receive  privileges  equal  to  those  which  I 
granted  to  the  United  States  gun-boat  Stars  and  Stripes.  That  vessel  entered  the  har- 
bor without  permission  (which  she  asked  for  after  she  had  come  in.)  Her  commander 
then  asked  for  an  extension  of  the  permission,  which  I  also  accorded ;  and  she  re- 
mained in  harbor,  if  I  remember  rightly,  three  or  four  days  for  the  alleged  purpose  of 
undergoing  repairs. 

I  regret  that  the  Secretary  of  State  should  have  given  credence  to  the  misrepresenta- 
tions of  a  person  of  such  infirm  judgment  and  excitable  temperament  as  Mr.  Whiting 
has  proved  himself  to  be.^ 
I  have,  4&C., 

C.  J.  BAYLEY. 

Captnin  MaflBtt,  the  commander  of  the  Florida,  having  written  to  the 
governor,  saying  that  the  vessel  was  in  distress  for  want  ot  coal,  and 
asking  leave  to  enter  the  harbor  in  order  to  obtain  a  supply,  the  follow- 
ing memorandum  was  made  by  the  governor : 

I  grant  this  request  under  the  circumstances;  thereby  according  to  a  confederate 
steamer  the  same  privileges  which  I  have  formerly  grautM  to  Federal  steamers.  But 
the  irregnlarity  in  delaying  to  make  this  request  should  be  pointed  out,  and  the  pilot 
called  ou  to  explain  how  he  admitted  the  Florida  without  my  permission.'^ 

Repeating  these  statements  in  a  letter  to  the  secretary  of  state  for  the 
colonies,  of  May  2,  Governor  Bayley  adds : 

I  have  no  distinct  recollection  of  the  special  reasons  which  induced  me  to  impose 
the  restrictions  mentioned  by  the  consul  in  the  Dacotah's  coaling ;  I  can  only  suppose 
that  I  did  this  in  consequence  of  the  pertinacity  with  which  Federal  vessels  about 
that  time  resorted  to  the  harbor  on  pretense  of  coaling,  but  really  with  the  object  of 
watching  the  arrival  and  departure  of  English  merchant-vessels,  supposed  to  be 
freighted  with  cargoes  for  the  southern  ports.  Had  not  such  nrohibition  been  issued, 
the  harbor  would  have  become  a  mere  convenience  for  Federal  men-of-war  running  in 
and  out  to  intercept  British  shipping.  And  that  such  conditions  as  I  thought  it  my 
duty  to  impose  were  tempered  by  a  proj^er  feeling  of  courtesy  and  humanit^^  will,  I 
think,  be  ma<le  evident  by  the  accompanying  letters  from  the  American  consul  on  the 
subject  of  the  Federal  man-of-war  the  R.  Ouyler,  and  the  memoranda  of  my  replies 
indorsed  upon  them  by  myself. 

On  the  whole  I  am  satistied  that  I  have  acted  with  perfect  impartiality  in  all  my 
dealings  with  Federal  and  confederate  men-of-war.  But  I  am  not  surprised  that  my 
conduct  should  have  been  misrepresented  by  so  hot-headed  a  partisan  as  the  late  Amer- 
ican consul,  Mr.  Whiting,  whose  ingenuity  in  misconstruction  is  well  illustrated  by 
his  reply  to  my  letter  of  the  29th  of  September,  of  both  of  which  pai)ers  I  inclose 
copies,  with  the  indorsation  of  the  draught  of  my  replies  to  his  last  communication. 

I  think  that  these  iuclosures  will  be  sufficient  to  prove  that,  in  my  demeanor  to  the 
Federal  men-of-war,  I  have  generally  preserved  an  attitude  of  fairness  and  imparti- 
ality ;  and  that  if  at  any  time  I  have  appeared  to  assume  an  unfriendly  or  inhospita- 
ble mien,  the  charge  can  be  fully  explained  and  defended  by  my  desire  to  maintain  the 
security  of  a  British  possession,  and  the  rights  of  British  subjects.^ 

It  is  not  worth  while  to  set  out  the  inclosures,  with  the  exception  of 
the  letter  of  Lieutenant  Williams,  the  fort  adjutant,  which  -ne  nor.dn  at 
is  of  importance,  and  is  in  these  terms :  ^*^'*''" 

Nassau,  New  Provipenck,  April  30,  1863. 
Sir  :  In  answer  to  your  letter  of  yesterday,  re(|uesting  me  to  state,  for  the  informa- 
tion of  his  excpllency  the  governor,  whether  Captain  Maffitt,  of  the  Confederate  States 
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steamer  Florida,  came  ashore  in  the  j^rriaoo-boat,  I  beg  to  observe  that,  in  the  middle 
of  last  year,  I  received  intrtructions  from  his  excelleucy,  through  the  coU>nlal  s<.'cre- 
tary,  that  when  I  boarded  any  ship  of  war  belonging  to  either  belligerent,  I  wjis  to 
hand  to  the  captain  of  such  vessel  a  copy  of  the  proclamation  regarding  neutrality, 
and  to  point  out  the  clause  forbidding  belligerent  vessels  to  anchor  in  the  port  or  rr»:id- 
stead  of  Nassau  without  having  previously  obtained  the  governor's  permission,  adding 
at  the  same  time  that,  circumstances  permitting,  his  excellency  would  always  be  most 
happy  to  extend  the  hospitality  of  the  port  to  such  as  might  require  it. 

The  first  vessel  which  I  had  occasion  to  visit  after  the  receipt  of  the  above  instrnc- 
tions,  waa  the  Federal  gun-boat  Stars  and  Stripes.  I  pointed  out  to  the  captain  the 
re<iuirements  of  the  proclamation,  but  he  said  that,  "owing  to  certain  ii\juries  receiveil 
by  his  machinery,  and  the  roughness  of  the  weather,  he  must  anchor  at  once,  or  his 
sliip  would  go  on  shore."  I  therefore  suggested  to  him  the  propriety  of  cominsr  ashore 
with  me,  and  proceeding  to  Government  House  to  explain  personally  to  his  excellency 
the  necessities  of  his  position.  He  landed  in  the  garrison-boat,  and  went  with  me  to 
the  governor. 

A  short  time  after  this  the  Confetlerate  States  steamer  Florida  ran  into  the  port  at 
daybreak,  and  cast  anchor  before  I  was  able  to  board  her.  I  gave  a  copy  of  the  procla- 
mation to  Captain  Maffitt,  who  stated  his  entire  ignorance  of  any  such  restrictions,  and 
expressed  his  regret  for  having  unwittingly  violated  the  regulations  of  the  port,  and 
also  asked  me  what  course  he  had  better  follow.  I  told  him  that  he  had  bett^jr  come 
ashore  in  my  boat,  and  go  with  me  to  the  governor,  explain  matters,  and  obtain  the 
necessary  i)ermission  to  remain.  He  therefore,  like  the  captain  of  the  Stars  an<l 
Stripes,  landed  in  the  government  boat,  and  proceeded  with  me  to  his  excellency  the 
governor. 

Trusting  that  his  excellency  will  consider  the  above  explanation  sufficient  for  the 
purpose  for  which  he  may  require  it,  I  have,  &c., 

(Signed)  S.  W.  WILLIAMS, 

Lieutenant  2d  West  Indian  Begimentj  Fort  Adjutant^ 

The  tribunal  mast  judge  for  itself  how  far,  after  these  explanations, 
which  were  comiuunicated  to  the  United  States  Government,  and  the 
fact  that  precisely  the  same  circumstances  had  previously  occurred  with 
a  Federal  vessel— unless,  indeed,  the  word  of  a  British  governor  or  of  a 
British  officer  is  to  be  discredited  or  set  aside  by  an  offensive  sneer — 
the  color  attempted  to  be  given  to  this  transaction  in  the  case  of  the 
United  States  is  just  or  ri/2[ht.  I  pass  on  to  what  is  of  greater  relevancy 
to  the  present  inquiry,  namely,  the  quantity  of  coal  taken  by  the  Florida 
on  this  occasion. 

It  is  stated  in  the  American  Case^  that  the  Florida  at  the  time  in 
question  "received  a  three  months'  supply.''  A  .moment's  reflection 
would  have  sufficed  to  satisfy  those  who  make  this  rash  assertion  that, 
upon  their  own  data,  it  must  necessarily  be  incorrect.  The  only  evi- 
dence adduc>ed  in  support  of  it  is  a  loose  statement  from  the  LiveVpool 
Journal  of  Commerce  of  the  27th  February,  18(>3,  in  which,  after  say- 
ing that  the  Florida  had  arrived  at  Nassau  on  the  30th  January,  (instead 
of  the  2Gth,)  it  is  said,  by  some  one  writing  on  this  side  of  the  Atlantic, 
that  she  left  on  the  evening  of  the  31st  (instead  of  the  27th)  "fully  sup- 
plied," it  is  not  said  with  what,  "for  a  three  months'  cruise."^  To  which 
must  be  added  a  passage  from  an  anonymous  journal  afterwards  found 
on  board  the  Florida,  in  which  it  is  said,  under  the  date  of  January 
20,  "We  took  on  board  coal  and  provisions  to  last  us  several  months.""  * 
But  when  we  come  to  the  only  evidence  worthy  of  a  moment's  consider- 
ation, namely,  the  deposition  furnished  to  Mr.  Whiting  by  John  Dem- 
eritt,  who  assisted  to  put  the  coal  on  board,  the  quantity  is  reduced  to 
180  tons.  "I  suppose,"  he  says,  "she  had  on  board  over  180  tons  that 
we  put  there;  she  did  not  have  less  than  that  quantity."*  Yet  even 
this  must  have  been  an  exaggeration.    According  to  the  report  of  the 
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British  officers,  who  afterwards  surveyed  the  Florida  at  Bermuda  in 
June,  18(U,  and  which  will  be  set  out  hereafter,  her  capa<jity  for  carry- 
ing coal  was  limited  to  130  tons.  Demeritt,  it  is  true,  says,  "  we  placed 
some  on  deck,  and  in  every  place  that  would  hold  it ; ''  but  a  vessel  of 
war  would  not  be  likely  to  incumber  her  decks  with  very  much  coal ; 
nor  in  such  a  vessel  would  there  be  many  places  in  which  coal  could  be 
stowed,  exce]>t  those  expressly  appropriated  to  the  purpose.  Kear- 
Admiral  Wilkes,  writing  to  Governor  Walker  at  Barbados  on  the  6th 
of  March  following,  says  that  the  Florida  had  '*  obtained  a  full  supply 
(160.  tons)  at  Nassau;"^  but  gives  no  other  authority  than  the  public 
prints.  But  even  if  Demeritt's  statement  as  to  the  quantity  having 
been  180  tons  could  be  taken  as  true,  it  would  fail  to  bear  out  the  asser- 
tion of  a  three  months'  supply.  For  it  is  stated  in  the  United  States 
case^  that  the  Florida  "generally  sailed  under  canvas,  and  that,  when 
using  steam  in  the  pursuit  and  capture  of  vessels,  her  consumption  of 
coal,  as  shown  by  her  log-book,  did  not  average  4  tons  a  day."  Now,  at 
the  rate  of  4  tons  a  day,  a  supply  for  three  months,  or  ninety  days,  would 
have  amounted  to  360  tons,  L  e.,  just  double  the  amount  which,  accord- 
ing to  Demeritt's  statement,  she  actually  took  in. 

But  the  best  proof  of  the  incorrectness  of  the  assertion  is  to  be  found 
in  what  follows  in  the  American  Case  :^ 

The  Florida  left  the  port^f  Ntussau  on  the  afternoon  of  the  27th  of  January,  1863. 
By  the  middle  of  the  foilowinj^  month  her  coal  was  getting  low.  On  the  26th  day  of 
Febniary,  Admiral  Willces,  in  command  of  the  United  States  sqna<lron  in  the  West 
Indies,  wrote  to  his  Government  thus:  "The  fact  of  the  Florida  having  but  a  few 
days'  coal  makes  mo  anxious  to  have  our  vessels  off  Martiiiique,  which  is  the  only 
island  at  which  they  can  hope  to  get  any  coal  or  supplies,  the  English  islands  being 
cut  off,  under  the  rules  of  Her  Majesty's  government,  for  sonie  sixty  days  yet,  which 
precludes  the  possibility,  unless  l)y  chicanery  or  fraud,  of  the  hope  of  any  coal  or  com- 
fort there."  Admiral  Wilkes's  hopes  were  destined  to  disappointment.  On  the  24th  of 
February,  two  days  before  the  date  of  his  dispatch,  the  Florida  had  been  in  the  harbor 
of  Barbados,  and  had  taken  on  board  about  100  tons  of  coal  in  violation  of  the  in- 
structions of  January  lU,  1862. 

Uow,  if  the  Florida  took  with  her  from  Nassau  a  provision  of  coal 
sutiicient  for  three  months,  or  even  180  tons,  as  stated  by  Demeritt,  her 
coal  could  have  been  getting  low  in  a  fortnight's  time,  even  though  she 
had  been  obliged  to  consume  a  greater  quantity  than  usual,  owing  to 
bad  wejither — or  how  far,  having  taken  in  such  aqu.antity,  she  could 
by  the  24th  of  February  have  been  able  to  take  in  100  tons  more — her 
capacity  being  limited  to  130  tons — it  is  for  those  who  make  these  ap- 
parently inconsistent  statements  to  explain.  For  my  part,  I  must  de- 
cline to  give  credit  to  tllem. 

We  may  then,  I  think,  safely  assume  that  the  Florida  took  away  with 
her  from  Nassau  little  more  coal,  if  any,  than  what  her  capacity  enabled 
her  ordinarily  to  carry.  At  the  same  time,  it  must  be  admitted  that, 
reference  being  had  to  the  regulations  of  the  31st  of  January,  this 
quantity  was  in  excess  of  what  would  have  sufficed  to  take  her  to  the 
nearest  port  of  the  Southern  States.  But  up  to  this  time,  there  being, 
owing  to  the  blockade  of  the  southern  i^orts,  no  port  of  their  own 
country  to  which  the  confederate  cruisers  could  resort,  and  these  ves- 
sels being  conse(iuently  comi)elled  to  remain  at  sea,  the  colonial  gov- 
ernors api>ear  to  have  relaxed  somewhat  of  the  rigor  of  the  rule ;  aline 
01  coiuluct,  however,  which  was  soon  after  changed  by  reason  ot  what 
occurred  on  the  occasion  of  the  visit  of  this  same  vessel  to  Barbados  in 
the  ensuing  month,  to  the  facts  of  which  I  am  about  to  refer. 
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The  Florida  arrived  at  Barbados  on  the  24th  of  Febrnary.  Her 
commander  stated^to  the  gov^emor  that,  unless  he  was  al- 
Ai  Karbado..  lowcd  to  havc  some  lumber  to  repair  damages  which  he  bad 
saflfered  in  a  recent  gale  of  wind  to  the  northward,  and  some  coal,  as 
every  bit  he  had  had  before  had  been  exhausted  in  the  same  bad  weather, 
he  conld  not  go  to  sea,  and  should  be  obliged  to  land  the  men  and  strip 
the  ship.  He  received  permission  to  ship  90  tons  of  coal.  No  com- 
plaint is  made  as  to  the  quantity  thus  allowed;  but  it  is  alleged  that  a 
supply  of  coal  having  been  granted  within  a  month  previous,  the  fur- 
ther allowance  thus  accorded  was  in  contravention  of  the  regulations 
of  January  31,  1862.  And  this,  no  doubt,  strictly  speaking,  is  true ; 
and  it  is  admitted  by  Governor  Walker  that,  though  he  had  not  re- 
ceived official  information  that  the  Florida  had  received  the  supply  at 
Nassau,  yet  the  fact  had  transpired  and  was  not  unknown  to  him.  But 
it  appears  that  the  view  he  took  was  that  the  rule  laid  down  was  not 
applicable  to  a  case  of  distress,  and  the  case  was  dealt  with  by  him  as 
the  earlier  case  of  the  Federal  ship  San  Jacinto  had  been ;  both  vessels 
having  been,  to  use  Governor  Walker's  own  expression,  "  dealt  with 
specially  as  being  in  distress,^  and  therefore,  "  without  reference  to  the 
circumstance  of  having  been  in  British  ports  within  the  previous  three 
months."^ 

I  trust  we  are  not  called  upon  to  doubt  the  word  pf  Governor  Walker 
that,  in  granting  liberty  to  the  Florida  to  take  in'a  fresh  supply  of  coal, 
he  believed  himself  to  be  following  a  precedent  set  by  himself  in  the 
case  of  the  San  Jacinto.  It  has,  however,  since  been  discovered,  though 
only  as  lately  as  last  year,  by  reference  to  the  papers  of  the  Navy  De- 
partment of  the  United  States,  that  it  was  a  mistake  to  suppose  that 
the  San  Jacinto  when,  on  the  13th  of  November,  1862,  (the  occasion  to 
which  Sir  James  Walker  had  referred,)  she  took  in  a  sui)ply  of  75  tons 
of  coal  at  Barbados,  had  had  a  supply  from  a  British  port  within  three 
months  before.*  That  the  governor  believed  she  had  done  so  must  be 
taken  as  undoubted.  He  referred  to  the  fact  at  the  time,  in  his  conver- 
sation with  Admiral  Wilkes,  as  the  precedent  which  he  had  followed 
with  reference  to  the  Florida.  How  the  mistake  arose  admits  of  easy 
The  Florida  at  solutlou.  It  appcars  from  a  letter  of  Mr.  Robeson  to  Mr. 
Barbados-.  Sccrctary  Fish,  that  on  the  1st  of  November,  1862,  the  San 

Jacinto  "  came  to  anchor  in  Grassy  Bay,  off  Bermuda,  and  there  re- 
mained till  the  morning  of  the  4th,  having  been  in  port  sixty-three  hours 
twenty-seven  minutes."  It  appears  from  return  of  the  United  States 
men-of  war  that  visited  Bermuda  during  the  civil  war  (set  out  at  page 
226  of  volume  V  of  the  Appendix  to  tlie  British  Case,)  that  the  San 
Jacinto  and  another  United  States  ship  of  war,  the  Mohican,  entered 
Grassy  Bay  together  on  the  1st  November,  and  that  the  latter  was 
allowed  to  repair  damages,  and,  as  not  being  on  a  belligerent  errand,  to 
take  in  100  tons  of  coal.^  The  fact  of  the  two  vessels  having  put  into 
Bermuda  together,  and  of  the  one  having  coaled  during  their  stay,  a 
fact  which  must  have  come  to  the  governor's  knowledge,  would  easily 
account  for  any  confusion  which  might  have  arisen  as  to  which  of  them 
it  was  that  had  coaled  on  that  occasion. 

The  coaling  of  the  Florida  at  Barbados  gave  rise  to  a  more  rigorous 
application  of  the  rules  contained  in  the  regulations  of  January,  1862. 

The  American  admiral,  Wilkes,  who,  as  we  know  from  his  letter  of 
the  26th  of  February,  had  been  lying  in  wait  for  the  Florida  off  Marti- 
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nique,  no  sooner  heard  of  her  having  put  into  and  coaled  at  Barbados, 
than  he  sought  a  personal  explanation  from  Governor  Walker.  The 
governor  explained  the  principle  on  which  he  had  acted,  and  referred  to 
the  coaling  of  the  San  Jacinto  as  a  precedent  directly  in  point.  He 
failed,  however  to  appease  the  anger  of  the  admiral^who,  having  re- 
turned to  his  ship,  addressed  to  the  governor  an  offensive  letter  of  re- 
monstrance, or  rather  of  reproach,  with  a  demand  of  explanation,  a  pro- 
ceeding wholly  unprecedented  and  irregular,  it  being  altogether  beyond 
the  authority  of  an  officer  of  the  United  States  Xavy  to  address  a  letter 
of  remonstrance  to  the  Queen's  representative  in  the  person  of  the 
governor  of  one  of  her  colonies,  in  respect  of  acts  done  in  the  execution 
of  his  duty,  such  representative  being  responsible  to  Her  Majesty  alone, 
and  any  alleged  misconduct  ou  his  part  being  matter  for  discussion  be- 
tween the  two  governments. 

Governor  Walker,  of  course,  declined  to  furnish  any  explanation  in 
answer  to  such  a  demand,  and  transmitted  Admiral  Wilkes's  letter  to  the 
Duke  of  2fewcastle,  then  secretary  of  state  for  the  colonies,  with  a  sim- 
ple statement  of  the  facts. 

Both  these  letters  were  submitted  to  the  law-officers  of  the  Crown,  to 
report  whether  there  had  been  any  breach  of  Her  Majesty's  regulations. 

The  law-officers  reported  as  follows : 

We  are  of  opinion  that  his  exceUency  the  governor  of  the  Windward  Islands  does 
not  appear  to  have  been  guilty  of  showing  any  undue  partiality  to  the  Oreto,  or  to 
have  committed  any  literal  breach  of  Her  Majesty's  regulations.  We  would  take  the 
liberty  of  observing  further,  that  his  excellency  owes  no  account  to  Admiral  Wilkes  of 
his  conduct  in  the  matter  of  his  discharge  of  his  duties  toward  Her  Majesty ;  and  that 
the  very  offensive  tone  and  language  of  that  officer's  letter  ought  to  apprise  his  excel- 
lency of  the  inexpediency  of  long  personal  interviews  and  explanations  with  him.  It 
is  manifest  that  upon  this,  as  upon  other  occasions,  these  ^interviews  and  explanations 
are  made  the  pretext  for  writing  subsequent  letters  of  this  description,  intended  to  be 
used  hereafter  very  disingenuouslj^  as  proof  of  charges  made  at  the  time  of  the  favor 
shown  by  Her  Majesty's  officers  to  the  Confederate  States.  « 

We  feel  ourselves  called  upon,  while  giving  to  Governor  Walker  full  credit  for  honest 
and  impartial  conduct,  to  add  that,  in  our  opinion,  the  letter  and  spirit  of  Her  Majesty's 
regulations  (quoted  in  Rear-Adniiral  Wilkes's  dispatch  of  the  6th  March,  1863)  have 
not  been  adhered  to  with  sufficient  strictness  in  either  of  the  cases  mentioned,  that  of 
the  San  Jacinto  or  that  of  the  Oreto.  The  limits  of  the  supjdy  of  coal,  in  particular, 
prescribed  by  that  regulation,  ought  to  be  observed,  both  as  to  the  quantity  of  coal  to 
he  supplied  in  the  first  instance,  and  as  to  the  interval  of  time  which,  in  the  absence 
of  ** special  permission,"  (a  permission  not  contemplated  except  under  "special"  cir- 
cumstances of  a  kind  different,  in  our  opinion,  from  those  which  occurred  in  the  two 
cases  in  question,)  ought  to  elapse  between  two  successive  supplies  of  coal  from  British 
ports. 

(Signed)  WM.  ATHERTON. 

ROUNDELL  PALMER. 
ROBERT  PHILLIMORE.' 

It  will  be  observed  that  this  opinion  bears  the  signature  of  Sir  Eobert 
Phillimore,  who,  as  we  know,  is  held  up  to  us,  and  deservedly  so,  in  the 
argument  of  the  United  States  for  our  guidance,  as  a  great  authority. 
From  this  time  forward  to  the  end  of  the  war  Sir  Robert  Phillimore  filled 
the  high  office  of  Queen's  advocate,  and  must  share  the  responsibility 
of  many  things  which  are  made  matter  of  complaint  on  the  part  of  the 
United  States. 

In  the  niean  time  Mr.  Secretary  Seward  having  transmitted  to  Lord 
Lyons  Admiral  Wilkes's  letter  to  Governor  Walker,  Lord  Lyons,  in 
forwarding  it  to  Earl  Russell,  accoinx>anied  it  with  the  following  very 
pertinent  and  sound  advice  : 

I  have  always  been  myself  of  opinion,  that  the  course  best  calculated  to  avoid  un- 
pleajiant  discussions  with  this  Government,  is  to  adhere  as  closely  as  possible  to  the 
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re<rnlatious.  A  departure  from  thorn,  even  in  favor  of  the  United  States  crniserR,  is 
likely  (iis  indeed  happened  at  BiTinuda)  to  lead  to  misanderstandinp^s  respecting  th^ 
nature  and  extent  of  the  concession  intended,  and  to  demands  for  similar  concessions 
on  other  occasions ;  while  the  displeasure  occiisioned  here  hy  any  favor  granted  to  a 
confetlerate  ship  is  in  no  degree  diminished  by  proof  that  a  similar  favor  had  been  pre- 
viously granted  to  #  United  States  ship.^ 

The  colonial  secretJiry  appears  to  have  deemed  the  report  of  thie  law- 
officers  too  general  and  too  deficient  in  precision  to  afford  a  sufficient 
guide  to  the  governors  of  colonies  in  the  great  difficulty  of  their  posi- 
tion between  the  belligerent  parties — a  difficulty  which  will  be  the 
better  appreciated  from  his  grace's  observations  and  the  questions  put 
to  the  law-officers  to  enable  him  to  give  instructions  to  the  governors 
for  their  future  guidance.     Uis  undersecretary,  Mr.  Elliot,  w  rites : 

With  regard  to  the  law-officers'  opinion  that  the  governor  did  not  adhere  to  Her 
Majesty's  regulations  with  sutficient  strictness,  either  in  the  case  of  the  Oreto  or  in  that 
of  the  8an  Jacinto,  his  grace  observes  that  the  law-officers  have  not  atforde<l  any  such 
specification  of  the  governor's  erroi-s  iis  might  be  a  guide  to  him  in  future.  They  say 
tliat  the  limits  of  the  supply  of  coal  preseribt^d  by  the  regulation  should  be  adhered  to. 
But  they  do  not  say  on  what  grounds  they  come  t^  the  conclusion  that  it  has  been  ex- 
ceeded. The  supply  is  to  be  limited  to  such  as  will  enable  the  ship  to  reach  the  nearest 
of  its  own  ports,  or  any  nearer  destination.  The  supply  to  the  Oreto  was  90  t<>ns. 
The  papers  do  not  show  (though  possibly  the  law-officers  may  be  aware  from  othi-r 
sources)  what  was  the  supply  to  the  San  Jacinto.  Thi^  question,  therefore,  arising 
iiiwn  these  pajiers  is,  whether  90  tons  is  more  than  would  be  reijuired  by  such  a  vessid 
as  the  Oreto  to  reach  the  nearest  confederate  port,  or  any  nearer  destination. 

It  would  be  very  desirable  to  explain  to  Governor  Walker  for  what  destination 
(supposing  all  confederate  ports  to  be  under  blockade)  the  Oreto  or  any  other  confeil- 
erate  ship  under  similar  circumstances  should  be  allowed  to  take  in  coal. 

On  the  next  point  of  alleged  insufficient  strictness,  his  grace  is  disposed,  to  a  certain 
extent,  to  agree  with  the  law-otficers.  The  regulation  requires  that  "  no  coal  shall  be 
again  supplied  to  any  such  ship  of  war,  or  privateer,  in  the  same  or  any  other  port, 
roadstead,  or  waters,  subject  to  the  territorial  jurisdiction  of  Her  Majesty,  without 
special  permisKicm,  until  after  the  expiration  of  threti  months  from  the  time  when  such 
coal  may  have  been  last  supplied  to  tier  within  British  waters,  as  aforesaid." 

The  Oreto  ai>pears  to  have  coaled  at  NiiasauVithin  three  months,  and,  indeed,  within 
thirty  days  of  her  arrival  at  Barbados;  and  though  the  American  consul's  vehement 
remonstrance  of  the  '24th  F<'bruary  against  her  being  allowed  to  coal  did  not  touch  the 
point,  and  the  governor  had  no  official  information  of  the  fact,  he  dons  not  deny  th.it 
the  fact  had  traus]»ired  and  was  known  to  him  ;  but  states  that  the  supply  of  coal  was 
allowed  on  the  ground  of  the  ship  having  suffered  at  sea  in  a  gale  of  wind,  had  been 
obliged  to  exhaust  her  coal,  the  whole  of  which  was  gone;  so  that,  if  supplies  were 
refused,  the  captain  said  he  would  be  obliged  to  land  his  men,  and  strip  the  ship.  The 
statement  of  the  captain  of  the  San  Jacinto  wjus  of  a  like  tenor.  The  first  question 
.seems  to  be,  whether  the  governor  ought  to  have  institutiMl  an  inquiry  into  the  truth 
of  the  statements  made  to  him  by  the  captains  of  the  Oreto  and  San  Jacinto.  It 
appears  to  his  grace  that  he  ought.  It  is,  no  doubt,  very  desirable  to  avoid  resting 
decisions,  of  which  the  impartiality  is  sure  to  be  questiontid,  upon  the  results  oV 
inquiries  in  which  more  or  le.ss  doubtful  and  confiicting  testimony  has  to  be  weighed. 
But,  in  the  case-  of  an  allegation  that  a  vessel  is  destitute  of  coal,  all  that  seems  neces- 
sary is  to  send  an  officer  on  board  to  see  whether  there  is  coal  there  or  not.  Perhaps,  if 
the  governor  were  to  refuse  to  take  the  word  of  an  American  admiral  for  such  a  fact,  and 
were  to  send  an  officer  on  board  to  verify  it,  the  ad^niral  would  regard  the  proceeding 
as  oft'ensive;  but,  nevertheless,  his  grace  thinks  that  he  should  be  required  to  submit 
to  it  before  he  should  be  allowt^i  to  coal  out  of  time,  unless  he  be  prepared  to  consent 
to  the  word  of  a  cr)nfi'.derate  officer  being  taken  in  like  manner  without  inquiry. 

But,  supposinjj:  the  governor  to  have  errod  in  these  cases,  it  is  not  explained  in  the 
report  of  the  law-officers  whether  it  is  of  this,  or  of  what  other  errors,  he  has  been 
guilty,  so  as  to  help  him  to  avoid  a  repetition  of  error.  For  example,  supposing  it  had 
beenthe  fact  duly  ascertained,  that  the  Oreto  or  San  Jacinto  had  sulfered  severely  in 
a  gale  of  wind,  had  exhausted  all  her  coal,  and  was  disabled  from  proceeding  to  st-a 
unless  supplied,  was  the  governor  to  have  forbidden  her  to  coal  on  the  ground  chat 
she  had  coaled  at  some  British  port  within  thirty  days  ? 

On  the  other  hand,  diil  his  only  error  consist  in  his  having  allowed  her  to  coal  with- 
out verifying  the  fact  of  her  distress  ? 

Again,  assuming  the  fact  to  be  that  there  is,  or  may  be  hereafter,  no  confederate  pc»rt 
nnblockaded,  and  that  the  real  destination  of  a  confederate  vessel  asking  for  supplies 
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IB  a  cmi.sing  desiiiiatioDf  so  that  she  is  not  bound  for  any  particular  port,  is  this  to 
deprive  her  of  the  supplies  which  would  be  grantetl  to  a  Federal  cruiser  in  all  respects 
similarly  circumatance<l,  except  that  in  her  case  a  port  can  be  designated  which  is  in 
the  possession  of  her  government,  by  the  distance  of  which  from  the  British  colony  a 
standard  is  atfonled  for  measuring  the  quantity  of  coal  to  be  supplied  f 

His  grace  would  be  glad  to  be  enabled  to  send  out  in  strnctions  to  Governor  Walker, 
founded  upon  the  opinions  of  the  law-offleers,  so  far  as  they  shall  appear  to  have  fully 
and  correctly  understood  the  course  taken  by  the  governor,  together  with  any  further 
instructions  which  would  serve  for  the  governor's  guidance  on  the  points 
adverted  to,  and  on  the  nature  of  the  cases  (if  not  those  alleged  by  the  ^J^^^  rioridn  m 
Oreto  and  8an  Jacininto)  which  "  special  permission  "  is  to  be  given  to 
take  in  coals. 

His  grace  desires  me  to  observe  that  Governor  Walker,  by  adopting  the  course  of  send- 
ing immediate  notice  to  all  the  other  governors  in  the  VVest  Indies  of  a  belligerent  ves- 
sel having  obtained  coals  and  supplies  at  Barbados,  appears  to  have  taken  a  very  use- 
ful precantion  against  the  violation  of  the  regulations,  and  that  it  would  apparently 
be  expedient  to  instruct  the  other  governors  to  do  likewise.' 

To  these  (luestious  the  law-officers  answered : 

'Iliat  with  respect  to  the  observance  of  Her  Majesty's  regulations,  in  answer  to  the 
questions  of  the  Duke  of  Newcastle,  it  is  most  desirable  that  the  terms  of  Her  M^.je8ty's 
proclamation  should  be  strictly  adhered  to;  that  coal  ought  not  to  be  supplied  to 
either  belligerent,  except  in  such  quantity  as  may  be  necessary  to  "  carry  such  vessel 
to  the  nearest  port  of  her  own  country,  or  to  some  nearer  destination  ;"^  and  that  by 
these  latter  words  it  is  not  intended  to  include  a  mere  cruising  destination,  but  some 
definite  port  or  place.  That,  therefore,  coal  granted  at  any  of  Her  Majesty's  ports, 
and  consumed  in  cruising,  ought  not  to  be  replenished  under  the  terms  of  the  procla- 
mation ;  but  that  a  vessel  whose  coal  has,  owing  to  real  necessities  arising  from 
stress  of  weather,  been  prematurely  exhausted,  before  she  could  (if  time  and  weather 
were  the  only  obstacles)  reach  her  port  of  destination,  ought  not  to  be  forbidden  by 
the  governor  to  coal,  although  within  the  time  specified  iu  the  regulations. 

It  would  appear  to  us  that  the  suggestion  of  sending  an  officer  on  board  to  verify 
in  eacb  case  the  necessity  of  coaling,  would  be  likely  to  give  great  oflfense  to  belliger- 
ent men-of-war ;  but  of  coui*so  it  would  be  competent  to  Her  Majesty's  government, 
if  they  thought  fit,  to  make  sncli  a  verification  the  condition  of  liberty  to  coal  in  Her 
Majesty's  ports. 

(Signed)  WM.  ATHERTON. 

ROUNDELL  PALMER. 
ROBERT  PHILLIMORE.- 

Uereupoii  the  followin*^:  dispatch  of  the  10th  July,  1863,  was  addressed 
to  Governor  Walker : 

Downing  Street,  July  16, 1863. 

Sir:  I  have  received  and  had  uuder  my  consideration  your  dispatch  of  the  7th 
March,  giving  an  account  of  certain  communications  which  have  passe<l  between  your- 
self and  Rear-Admiral  Wilkes,  of  the  United  States  Navy. 

You  were  quite  right  in  refusing  to  enter  into  coiTespondence  with  that  officer  upon 
the  matter  adverted  to  in  his  dispatch  of  tjne  5th  March.  On  this  and  othe^  occasions 
it  has  become  evident  that  interviews  and  explanations  such  as  you  accorded  to  Rear- 
Admiral  Wilkes  were  made  the  pretext  for  placing  on  record  charges  more  or  less 
direct  against  officers  of  Her  Majesty.  And  I  think  that,  as  the  governor  of  one  of  Her 
Majesty^s  colonies  owes  no  explanation  of  bis  conduct  to  an  officer  of  the  United 
States  Navy,  it  will  be  prudent  hereafter  to  avoid  sucli  explanations  as  far  as  the  rules  of 
conrtesy  will  allow.  It  is  the  wish  of  Her  Majesty's  government  that  matters  of  com- 
plaint should  in  general  be  discussed  between  the  two  governments  concerned  rather 
than  between  any  subordinate  officers. 

With  regard  to  the  issue  of  coal  to  the  war-vessels  of  the  belligerents,  you  have,  I 
think,  allowed  yourself  too  much  liberty  in  giving  the  "  special  permission ''  to  take 
in  fuel  contemplated  in  Her  Majesty's  proclamation.  Coal,  in  the  opinion  of  Her 
Majesty's  government,  onght  not  to  be  supplied  to  a  vessel  of  war  of  either  belligerent 
except  in  such  quantity  as  may  be  necessary  to  carry  such  vessel  to  the  nearest  port 
of  her  own  country,  (or,  of  course,  any  nearer  port,)  and  this,  I  will  add,  without  refer- 
ence to  the  question  whether  the  ports  of  that  country  are  or  are  not  under  blockade. 
In  case  of  such  blockade  it  will  rest  with  the  officer  in  command  to  seek  some  more 
convenient  destination.  If,  within  the  period  prescribed  by  the  proclamation,  a  vessel 
thus  furnished  with  coal  in  one  of  Her  Mtgesty's  possessions  should  apply  for  a  second 
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supply  in  the  same  or  auother  colony,  the  application  may  be  granted,  if  it  is  made  to 
appear  that,  owing  t(?real  necessities  arising  from  stress  of  weather,  the  coal  originally 
given  has  been  prematurely  exhausted  before  it  was  possible  that  the  vessel  could,  un- 
der existing  circumstances,  have  reached  the  destination  for  which  she  coaled. 

But  if  it  should  be  the  case  that  the  vessel  has  not,  since  taking  in  coal,  been  bona 
fide  occupied  in  seeking  her  alleged  destination,  but  has  consumed  her  fuel  in  cruising, 
the  coal  should  not  be  replenished  under  the  terms  of  the  proclamation.  Such  a 
case  is  not  one  to  which  the  '*  special  permission"  referred  to  in  that  proclamation  was 
intended  to  apply. 

Her  Majesty's  government  are  of  opinion  that  the  regulations  of  the  proclamation 
thus  interpreted  should  be  strictly  adhered  to,  without  any  arbitrary  concession  to 
either  belligerent.  It  is  by  such  a  course  that  misunderstandings  and  complaint«  of 
partiality  will  be  most  certainly  avoided.  An  unauthorized  concession  to  one  belliger- 
ent, it  may  be  safely  assumed,  will  not  be  accepted  by  those  to  whom  it  is  made  as  a 
justification  of  a  similar  concession  in  au  opposite  direction. 

I  approve  of  your  having  communicated  to  the  oflScers  administering  the  govern- 
ment of  the  other  West  Indian  Islands  the  fact  that  certain  Federal  and  confederate 
vessels  of  war  had  called  at  Barbados. 

I  shall  instruct  the  governors  of  the  other  islands  to  follow  the  same  course,  com- 
municating in  all  ea^es  the  name  of  the  vessel,  its  alleged  destination,  and  the  date  of 
receiving  the  coal,  and  the  quantity  allowed  to  be  placed  on  board. 
I  have,  &c.,  . 

NEWCASTLE.! 

The  foregoiug  papers  are  certainly  deserving  of  attentive  considera- 
tion, as  establishing  beyond  controversy  that  the  British  government 
were  desirous  of  carrying  out,  in  their  fullest  extent,  the  Queen's  regu- 
lations for  the  maintenance  of  neutrality,  and,  what  is  more,  that  they 
were  prepared  to  do  so,  though  an  adherence  to  the  letter  of  the^e  reg- 
ulations would  have  the  effect  of  placing  one  of  the  belligerents  in  a 
position  of  great  disadvantage  relatively  to  the  other.  It  was  obvious 
that  the  rule  that,  unless  the  whole  of  the  last  supply,  of  coal  obtained 
in  a  British  port  had  been  consumed  in  seeking  the  nearest  port  of  the 
belligerent,  not  even  distress  of  weather  should  form  a  ground  for 
allowing  a  further  supply  within  the  three  months,  was  one  which  ex- 
posed to  very  great  difficulties  those  whose  own  ports  were  closed,  and 
who,  having  few  other  ports  to  resort  to,  were  thus  compelled  to  keep 
the  sea  at  the  same  time  that  their  means  of  doing  so  were  seriously 
diminished,  while  it  was  of  very  little  importance  to  the  other  belliger- 
ent, who,  having  his  ports  open,  could  always  have  recourse  to  them 
for  supplies  if  other  resources  failed. 

Yet,  when  Sir  James  Walker,  recollecting  what  had  happened  on  the 
former  occasion,  and  solicitous  to  carry  out  the  instructions  he  had 
since  received,  in  all  their  stringency,  on  the  application  of  Captain 
Boggs,  in  April,  18G5',  to  remain  a  few  days  at  Barbados  for  the  purpose 
of  overhauling  the  piston  and  feeding-pump  of  the  engine  of  his  ship, 
the  Connecticut,  replied  that  it  would  be  necessary,  in  order  that  he 
should  sanction  a  stay  beyond  the  prescribed  time  of  twenty-four  hours, 
that  Captain  Boggs  should  give  a  definite  assurance  of  his  inability  to 
proceed  to  sea  at  the  expiration  of  that  time,  and  as  to  the  period 
within  which  it  would  be  possible  to  execute  the  necessary  repairs — 
matters  as  to  which  the  Florida  at  Bermuda  had  to  submit  to  a  survey 
by  the  naval  authorities — Captain  Boggs  allowed  his  temper  to  get  the 
better  of  him 5  says  that  "an  American  man-of-war  can  always  go  to 
sea  in  some  manner" — which  sober-minded  people  may  perhaps  think 
a  somewhat  idle  boast — and  that  he  shall  do  so,  "though  with 
risk  to  his  vessel  and  machinery" — which,  as  it  involved  danger 
both  to  his  ship  and  crew,  may  be  thought  a  questionable  view  of  his 
duty;  "regrets  that  the  national  hospitality  of  remaining  at  anchor 
for  the  purpose  named  in  his  letter  is  refused,'^  which  was  the  reverse 
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of  the  fact;  and,  evidently  with  considerable  temper,  informs  the  gov- 
ernor that  he  shall  depart  from  the  port  to-morrow  at.  10  a.  m.^ 

It  is  a  pity  that  this  outbreak  of  temper  on  the  part  of  Captain  Boggs 
should  havQ  been  exposed  by  his  own  countrymen,  as  though  it  had 
been  an  example  of  heroism,  or  that  the  requisition  of  Governor  Walker,* 
induced  by  the  stringent  instructions  issued  by  the  British  government 
on  the  occasion  of  the  complaints  of  the  United  States  relatively  to  the 
Florida,  should  have  been  distorted  into  anything  more  than  a  i^esolu- 
tion  to  carry  out  those  instructions  efficiently  and  impartially  toward 
both  belligerents. 

I  return  to  the  Florida.  Her  next  visit  to  a  British  port  was  at  Ber- 
muda. 

From  a  dispatch  of  (rovernor  Ord  to  the  Duke  of  Newcastle  it  ap- 
pears that  the  Florida  was  oft*  the  i>ort  of  St.  George's 
on  the  evening  of  the  15th  of  July,  and  on  the  following 
morning  received  the  necessary  permission  to  enter  the  port: 

Having  sent  to  Captain  Maffitt  a  copy  of  the  printed  circnlar-letter  I  have  had 
drawn  up,  embodying  the  instructions  of  Her  Majesty  respecting  the  treatment  of 
Federal  and  confederate  vessels  of  war,  he  called  ou  me  on  the  day  of  his  arrival,  and 
stated  that  he  had  been  at  sea  seventy  days,  with  the  exception  of  two  visits  to  Ha- 
vana and  Barbados,  each  of  which  occupied  less  than  twenty-four  hours,  and  a  visit  of 
shorter  duration  to  a  port  in  the  Brazils ;  that  he  was  last  from  the  immediate  neigh- 
borhood of  New  York,  within  sixty  miles  of  whi.ch  he  had  been  harassing  the  United 
States  commerce ;  that  he  was  in  want  of  repairs  to  tlie  hull  and  machinery  of  his 
ship,  and  a  small  supply  of  coal ;  that  he  feared  he  should  experience  difficulty  in  ob- 
taining the  latter,  as  he  was  informed  that  there  was  no  steam-coal  whatever  in  the 
■colony,  except  in  the  stores  at  the  dock-yard;  and  that  he  trusted,  under  the  circura- 
s  stances,  he  would  be  permitted  to  receive  from  this  source  as  much  as  would  serve  to 
<;arry  him  to  a  port  oi  his  own  country ;  that  he  would  then  use  every  exertion  to  com- 
plete his  refitment,  and  would  leave  the  colon^^  forthwith. 

I  told  Captain  Maffitt  that  his  application  tor  coal  from  admiralty  stores  must  be 
made  to  the  senior  naval  officer,  but  I  assured  him  at  the  same  time  that  it  would 
not  be  complied  with,  and  I  granted  him  permission  to  remain  so  long  as  might  bo 
necessary  to  tit  his  ship  for  sea,  and  to  pnyjure  from  private  sources  the  coal  actually 
re<iuired.^ 

All  supply  of  coal  from  the  dock-yard  was  refused.  Thereupon  Mr. 
Walker,  a  merchant  of  the  colony,  applies  on  behalf  of  Cap-  The  Fiorua  « 
tain  Maflitt  to  the  governor :  «*^"""' "^ 

As  the  Florida  must  of  necessity  be  detained  at  this  port,  as  a  vessel  in  distress,  un- 
til the  arrival  of  coals  which  are  daily  expected,  Captain  Maffitt  begs  me  to  inquire  of 
yonr  exceUency  if  the  privilege  will  be  accorded  to  him  of  proceeding  to  the  dock-yard 
for  the  purpose  of  having  eftected  some  repairs  to  machinery  and  hull  of  ship,  which 
are  of  essential  importance,  and  which  cannot  be  etiected  in  the  port  of  St. 
George's.^ 

The  answer  of  the  governor  wai»  that  the  application  could  not  be 
granted,  to  which  he  adds: 

In  making  this  communication  I  have  to  express  a  hope  that  Captain  Maffitt  ifaay  yet 
find  it  in  his  power  to  obtain  for  his  vessel  such  supplies  of  coal  antl  such  necessary 
repairs  as  will  enable  her  to  proceed  without  delay  to  her  destiuation,  but  I  must  at 
the  same  time  point  out  that  Her  Majesty's  instructions  (with  a  copy  of  which  Captain 
Maffitt  was  supplied  on  the  16th  instant)  are  very  stringent  as  to  the  limitation  of  the 
stay  in  British  waters  of  vessels  of  war  of  the  United  States  or  Confederate  States,  and 
that  it  is  necessary  that  whatever  may  be  required  to  enable  the  Florida  to  take  her 
4leparture  from  these  islands  should  be  provided  in  the  shortest  possible  period.  If, 
however,  Captain  Maffitt  should  find  it  impossible  to  procure  at  the  present  time  what- 
ever may  be  requisite  for  this  purpose,  I  must  requtwt  that  he  will  at  once  proceed 
with  the  Florida  to  Grassy  Bay,  there  to  remain  until  his  departure  from  the  colony 
is  rendered  practicable.^  . 
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Mr.  Walker  wrote  again,  suggest iug  that  there  was  a  large  quantity 

of  coal  lying  in  the  commissariat  department,  and  applying,  on  behalf 

of  Captain  Maffitt,  in  his  great  emergency,  for  a  sufficient  quantity  to 

carry  his  vessel  to  some  coaling  depot,  offering  to  pay  for  them,  or  to 

'  return  them  in  kind  within  a  week  or  two.    This  again  was  refused. 

On  the  22d  of  July  the  governor  writes  to  Mr.  Walker,  requesting  him 
"  to  ascertain,  for  his  satisfaction,  when  the  necessary  repairs  and  coal- 
ing of  the  Florida  will  be  completed,  so  as  to  enable  her  to  proceed  to 
sea."  In  answer,  Mr.  Walker  says  he  is  requested  by  Captain  Maffitt  to 
inform  his  excellency  that  he  is  using  every  effort  to  proceed  to  sea  with 
as  little  delay  as  possible. 

**  Captain  Maffitt,"  he  says,  "  is  fully  aware  of  the  stringent  character  of  Her  Majesty's 
iDstructions  with  regard  to  tlie  stay  in  British  waters  of  nieu-of-war  of  the  United 
States  and  of  the  Confederate  States;  and  begs  me  to  assure  your  exceUency  that  bis 
detention  has  been  occasioned  not  by  any  disposition  to  contravene  Her  Majesty's  in- 
stmctions  on  the  subject,  but  from  the  great  deficiency  of  labor  at  this  port,  and  from 
causes  to  which  the  attention  of  your  exceUency  has  already  been  directed. 

"The  necessary  repairs  to  Captain  Maffitt's  ship  are  now  nearly  completed,  and  he 
will  commence  taking  in  his  coals  at  12  a.  m.  to-day.  As  it  is  probable  that  it  will  be 
impossible  to  finish  coaling  until  to-niorj-ow,  (Friday,)  Captain  Matfitt  would  be  happy 
to  receive  the  permission  of  your  excellency  to  remain  in  the  port  of  St.  George's 
until  Saturday  morning."  ^ 

•  The  governor  answers  that — 

Although  the  instructions  of  Her  Majesty  respecting  the  limitation  of  the  stay  in 
British  waters  of  vessels  of  war  of  the  Confederate  and  United  States  are  very  strin- 
gent, yet,  as  I  have  reason  to  believe  that  circumstances  beyond  Captain  Maffitt's  control 
have  obstructed  him  in  procuring  the  supply  of  coal  and  repairs  to  his  vessel,  necessary 
to  enable  him  to  proceed  to  sea,  I  think  I  am  justifie<i  in  complying  with  his  request; 
and  I  accordingly  authorize  the  Florida  remaining  iu  these  waters  until  themoming 
of  Saturday,  the  25th  instant,  but  no  longer.^ 

A  cargo  of  coal  had,  in  the  mean  time,  arrived  in  a  vessel  called  the 
Harriet  Pinckney,  out  of  which  Captain  Maffitt  was  enabled  to  obtain  a 
supply.  It  is  stated  in  the  United  Swttes  Case  and  Argument^  that  this 
vessel  was  one  of  the  "insurgent  transports;"  from  which  it  is  sought 
to  be  inferred  that  the  cargo  of  coal  brought  out  in  her  was  intended  ex- 
pressly for  the  Florida;  and  upon  this  a  charge  is  founded  of  a  violation 
of  neutrality  in  a  breach  of  the  rule  that  neither  belligerent  was  to  be 
permitted  to  establish  depots  of  coal  on  British  territory.  To  prove  that 
the  Harriet  Pinckney  was  an  **  insurgent  transport,''  a  letter  frora  Mr. 
Dudley  to  Mr.  Seward,  of  January  2, 1863,^  is  referred  to ;  but,  on  turn- 
ing to  that  letter,  it  will  be  found  thnt  Mr.  Dudley  is  not  speaking  of 
or  referring  to  "  insurgent  transports''  at  all,  but  to  British  vessels 
employed  in  running  the  blockade»with  arms  and  contraband  of  war. 
The  word  "transport,"  which,  in  tlie  argument,  is  printed  between  in- 
verted commas,  as  if  taken  from  the  letter,  does  not  occur  in  it  at  all. 
The  vessel  was,  to  all  appearance,  an  ordinary  trading-vessel^ one  of 
those  engaged  in  the  profitable  employment  of  running  the  blockade. 
In  this  business  she  visited  St.  George's  five  times  between  January, 
1863,  and  February,  1864.*  A  letter  from  a  Mr.  Walker,  is,  indeed, 
printed  in  the  seventh  volume  of  the  United  States  Document^,*  in 
which  he  says  that  he  had  employed  the  Harriet  Pinckney  in  the  begin- 
ning of  July  to  bring  a  cargo  of  coal  frora  Halifax ;  not,  however,  for 
the  Florida,  but  to  supply  some  steamer  with  the  means  of  running  the 
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blockade;  aud,  as  lie  expresses  it,  to  save  that  steamer  "  the  loss  of  a 
moon.''  This  shows  that  the  intention  was  not  to  suppl^^  the  Florida 
with  coal,  and  that  the  visit  of  the  Florida  to  Bermuda  was  not  in  any 
way  connected  with  the  voyage  of  the  Harriet  Pinckney ;  still  less  was 
there  anything  to  suggest  the  slightest  suspicion  of  such  a  kind  to  the 
colonial  authorities.  Besides  which,  the  anxietyof  Captain  Maffitt  to 
obtain  coal  from  other  quarters  shows  plainly  that  he  had  no  expecta- 
tion of  a  specific  cargo  being  sent  out  for  his  vessel. 

The- charge  of  any  violation  of  neutrality  on  the  occasion  of  the  last- 
mentioned  visit  appears  wholly  to  fail. 

Leaving  Bermuda  on  the  25th  of  July,  the  Florida  arrived  at  Brest 
on  the  23d  of  August.  This  part  of  her  history  is  touched 
upon  lightly  and  cautiously  in  the  case  of  the  United  States; 
yet  the  indulgence  alleged  to  have  been  granted  to  this  vessel  in  "British 
ports  is  but  trifling  as  compared  with  that  which  was  extended  to  her 
in  the  French  port ;  and  the  events  which  occurred  there  are  important 
^s  showing  that  the  French  government  entertained  notions  more  liberal 
than  our  own  on  the  subject  of  hospitality  to  be  extended  to  belligerent 
vessels.  She  had  sustained  considerable  injury  to  her  copper,  and  much 
of  her  machinery  required  renewing,  and  workmen  and  materials  had 
to  be  brought  from  England,  aud  these  repairs  were  likely  to  require  a 
period  of  several  months  for  their  accomplishment.  A  considerable  part 
of  her  crew,  the  time  for  which  they  had  engaged  having  expired,  de- 
sired their  discharge.  From  the  dispatches  of  Mr.  Dayton,  the  United 
States  minister  at  Paris,  to  Mr.  Secretary  Seward,  it  appears  that  Mr. 
Dayton  began  by  remonstrating  against  any  assistance  being  given  to 
the  Florida  at  all.  But  the  French  government  answered  that,  having 
recognized  the  Confederate  States  as  belligerents,  they  could  not  refuse 
them  the  ordinary  assistance  rendered  to  ships  of  war  in  need  of  repairs. 
Next.  Mr.  Dayton  insisted  that,  as  the  Florida  was  a  good  sailing  ves- 
sel, no  repair  should  be  allowed  to  be  done  to  her  machinery.  But  to 
this  M.  Drouyn  de  Lhuys  answered,  "that  if  she  were  deprived  of  her 
machinery,  she  would  be  pro  tanto  disabled,  crippled,  and  liable,  like  a 
duck  with  its  wings  cut,  to  be  at  once  caught  by  the  United  States 
steamers.  He  said  it  would  be  no  fair  answer  to  say  the  duck  had  legs 
and  could  walk  or  swim.  He  said  that,  in  addition  to  this,  the  offi- 
cers of  the  port  had  reported  to  the  government  that  the  vessel  was 
leaking  badly,  that  she  made  water  at  so  much  per  hour  (giving  the 
measurement)  and  unless  repaired  she  would  sink.'^* 

There  being  no  commercial  dock  at  Brest,  Captain  Maffitt  applied  for 
the  use  of  a  government  dock.  Mr.  Dayton  remonstrated ;  but  M. 
Drouyn  de  Lhuys  replied  that,  wh»e  there  was  no  commercial  dock,  as 
at  Brest,  it  was  customary  to  grant  the  use  of  any  accommodation  there 
to  all  vessels  in  distress,  upon  payment  of  certain  known  and  fixed 
rates;  that  they  must  deal  with  this  vessel  as  they  would  with  one  of  the 
United  States  ships,  or  the  ships  of  any  other  nation ;  and  that  to  all 
such  these  accommodations  would  be  granted  at  once.'^ 

Lastly,  permission  having  been  asked  to  ship  new  hands,  in  the  place 
of  those  whose  time  had  expired,  M.  Dayton  strongly  opposed  it.  He 
thus  states  the  result : 

M.  Drouyn  do  Lhuys  iaforuied  me  that  this  government,  after  much  conference  (and, 
1  think,  some  hesitation,)  had  concluded  not  to  issue  an  order  prohibiting  an  accession  to 
the  crew  of  the  Florida  while  in  port,  inasmuch  as  such  accession  was  necessary  to  her 
navigation.  They  had  made  inquiries,  it  would  seem,  and  tliey  had  ascertained  that 
the  seventy  or  seventy-five  men  discharged  after  she  came  into  Brest  were  discharged 
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because  the  period  for  which  tliey  had  shipped  had  expire<l.  He  said,  fiirtlierniore,  that 
it  was  reported  to  him  that  the  Kearsarge  ha<l  likewise  appliecl  for  some  Bailors  and  a 
pilot  in  that  port,  as  well  as  for  coal,  and  leave  to  make  repairs,  all  of  which  had  been^ 
and  would  be,  if  more  were  needed,  cheerfully  granted. 

I  told  him  I  was  quit«  confident  the  Kearsarge  had  made  no  attempt  to  ship  a  crew 
there,  and  that,  as  respects  a  pilot,  that  stood  on  ground  peculiar  to  itself,  and  had  no 
reference  to  the  general  principle. 

The  determination  which  has  been  reached  by  the  French  anthorities  to  allow  the 
shipment  of  a  crew,  or  so  large  a  portion  of  one,  on  board  of  the  Florida  while  lying 
in  their  port  is,  I  think,  wrong,  even  supposing  that  vessel  a  regularly'  commissioned 
ship  of  war.  I  told  M.  Drouyn  de  Lhuys,  that,  looking  at  it  as  a  mere  lawyer,  and 
clear  of  prejudices  which  my  official  position  might  create,  I  thonght  this  detennina- 
tion  an  error.  He  said,  however,  that  in  the  conference  they  had  reached 
15,1'^  *''""^"  '"  that  unanimously,  although  a  majority  of  the  ministry  considering  the 
question  were  lawyers. ^ 

From  a  report  by  the  British  cousul  at  Brest,  on  the  subject  of  the 
reception  and  stay  of  the  Florida  at  that  port,  it  appears 'that — 

Captain  Maffitt,  the  commander  of  the  Florida,  was  informed  by  the  admiral  of  the 
port,  (prdfet  maritime,)  Vice-Admiral  Count  de  Gueyton,  that  he  was  at  liberty  to 
effect  the  repairs  of  the  ship  and  provide  her  with  coal  and  provisions,  the  same  as 
any  merchant-ship.  »##»»•»** 

The  commercial  resources  of  Brest  proving  insnflicient  to  effect  the  repairs  of  the 
Florida,  application  was  made  to  the  port-admiral  to  allow  her  to  enter  the  govern- 
ment dock-yard,  and  permission  for  her  to  do  so  was  granted,  it  being  stipnlated  that 
all  expenses  should  be  re-imbursed  by  the  agent,  M.  Aumaltre,  and  that  her  powder- 
magazine  should  be  cleared  before  entering  the  dock.  To  effect  the  latter  operation,  a 
government  barge  was  furnished  for  thepurpose  of  removing  the  ammunition  ;  and  this 
barge  was,  later,  moored  in  the  bay. 

On  the  9th  of  September,  1863,  the  Florida  entered  the  government  dock,  and  re- 
mained there  for  general  repairs  for  a  perio<l  of  about  five  weeks. 

The  Florida  completed  her  repairs  in  the  dock-yard,  and  afterward  took  moorings  in 
the  merchant  harbor  of  Brest,  where  she  was  slowly  refitted.  On  the  *27th  of  Decem- 
ber she  was  moved  to  the  roadstead. 

It  appears  that  some  of  the  mechanism  of  the  more  heavy  guns  of  the  Florida  had 
never  been  regulated,  and  her  commander  desiring  to  have  this  done,  an  application 
was  made  to  the  port-admiral  for  permission  to  land  the  guns  for  that  purpose ;  but 
this  was  at  once  and  positively  refused,  on  the  ground  that  such  an  act  might  be  inter- 
preted as  equivalent  to  allowing  a  re-inforcement  of  arms. 

But,  it  appears,  her  small-arms  were  allowed  to  be  landed,  in  order  to  be  i*epaired  by 
a  gun-maker  of  Brest,  named  Kock ;  this  permission  was  granted,  on  the  agent,  M. 
Aumaltre,  giving  a  guarantee  to  th^  authorities  of  the  custom-house  that  they  shouhl 
be  reshipped  on  noard  the  Florida. 

No  arms  or  ammunition  were  furnished  to  the  Florida  while  at  Brest. 

Til  rough  M.  Aumaltre,  the  agent,  M.  Rainals  ascertained  that  thirty-five  seamen 
claimed  and  obtained  their  discharge  from  the  Florida  here;  that  they  were,  in  part, 
replaced  by  others,  chiefly  natives  of  Belgium,  Germany,  Italy,  and  Southern  Austria, 
brought  to  Brest  by  railway  direct  from  Paris,  in  numbers  never  exceeding  four  at  a 
time,  and  that  they  were  quietly  sent  on  board  in  similar  numbers. 

The  Federal  corvette  Kearsarge  re-appe^ed  in  Brest  watei-s  on  the  3d  of  January, 
1864 ;  and,  after  steaming  about  the  bay  Vk  within  a  mile  of  the  town,  again  pro- 
ceeded to  sea. 

The  Florida,  being  ready  for  sea,  left  Brest  between  9  and  10  o'clock  on  the  evening 
of  the  9th  of  February,  lJ*64,  in  charge  of  a  pilot ;  and  at  a  distauce  of  about  thirty 
miles  from  that  port,  passed  through  tlie  dangerous  passage  Du  Kaz,  inside  the  Saints, 
landing  the  pilot  at  Audierne.- 

T  cannot  help  surmising  that,  if  all  this  ha<l  happened  in  one  of  Her 
Majest.v's  ports ;  if  a  government  dock-yard  had  been  placed  at  the  dis- 
posal of  a  confederate  cruiser;  if  such  cruiser  had  been  allowed  to 
remain  six  months  ;  to  have  her  small-arms  repaired  on  shore;  and  to 
take  in  as  much  coal  as  she  wanted,  ''  like  any  merchant- vessel,''  and 
largely  to  recruit  her  6rew,  this  tribunal  would  not  have  failecj  to  find 
a  very  eloquent  and  indignant  denunciation  of  such  a  violation  of  neu- 
trality in  the  papers  which  have  been  pi'esented  to  us. 


'  liritisu  Appenaix,  voi.  vi,  p.  i;jh.  •  /-^  t 

-  Ibid.,  vol.  i,  pp.  120,  127.  Jigitized  by  LjOOQIC 
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After  loaviug  Brest  on  the  12tli  of  February,  18G4,  the  Florida  visited 
the  French  colony  of  Martinique,  where  she  remained  from  ^^  ^^^  . .  ^ 

the  20th  of  April  to  the  7th  of  May  repairing  her  ma- 
chinery and  taking  in  a  full  supply  of  coal.^    On  the  12th  of  !May  she 
touched  at  Bermuda,  but  only  to  land  a  sick  officer,  and  left  again  at.once.^ 

On  the  ISth  of  June,  1804,  she  agaiiv  put  into  Bermuda,  ^  ,„,3UJ.m..d. 
being  then  under  the  command  of  Lieutenant  C.  M.  Mor- 
ris.^ Lieutenant  Morris  immediately  wrote  to  Colonel  Munro,  the  act- 
ing governor,  stating  that  his  vessel  was  in  want  of  coals,  provisions, 
and  repairs,  and  requesting  permission  to  have  the  necessary  repairs  to 
the  propeller  and  blow-valve  done  at  Her  Majesty's  dock-yard,  as  they 
could  not  otherwise  be  effected  ;^  and  Governor  jNIunro  having  referred 
the  application  to  Sir  James  Ilope,  the  admiral  on  the  station.  Sir 
James  Hope  directed  a  survey  of  the  vessel  to  be  made  by  competent 
officers,  who,  on  the  20th,  reported  as  follows : 

We  have  tlio  honor  to  roport  that,  having,  in  obedience  to  yonr  directions,  been  on 
board  the  Florida,  and  vrith  tlie  assistance  of  Messrs.  Thompson  and  n.»nunj. 

Leitch,  assistant  engin^rs,  examined  her  machinery,  we  bog  to  make 
the  foUowing  report : 

1.  She  can  proceed  to  sea  witli  snch  repairs  as  can  be  made  good  here,  which,  as 
far  as  we  are  able  to  judge,  wiU  require  five  days  for  one  man,  viz,  a  diver  for  two- 
days  andii  fitter  for  tliree  days,  or  tliree  complete  days  in  all. 

2.  She  can  proceed  to  sea  with  safety  in  her  present  state  under  steam,  but  under 
sail  is  unmanageable  with  her  screw  np  in  bad  weather,  and  her  defects  aloft  (oross- 
tree.s)  render  main  topmast  unsaftj.    This  could  bo  made  good  in  two  days. 

3.  Her  horse-power  is  200. 

Consnmption  of  fuel  going  full  spee<l 15    cwt. 

Speed 10    knots. 

Consamption  of  fuel  going  half  speed 7^  cwt. 

Speed 8    knots. 

4.  We  are  of  opinion  that  the  Florida  should  be  ableto  IVtch  tlie  following  places  in 
the  time  and  with  thc^  coal  stated  against  each,  viz: 

Hoars.    Tons 

Wilmington 115        4(5 

Charleston 129        52 

Savannah 138        55 

Mobile 250       100 

We  have,  &c., 

ARTIIUU  II.  U.  KICIIARDSON, 

Lkuteiiant. 
KDWARI)  O.  CKICIITOy, 

Chief  Engineer. 
Vice-Adn»iral  Sir  J.  IIdI'K,  tjV.,  .)•(.,  «Vt'. 
P.  S. — The  Florida  can  stow  130  ton^  of  coal.' 

Upon  this  a  stay  of  live  working  (kiys  was  accorded  for  the  comple- 
tion of  the  necessary  repairs.^  Permission  was  given  to  ship  80  tons  of 
coal. 

Three  heads  of  complaint  are  pnt  forward  by  the  United  States  Gov- 
ernment as  to  what  was  done  on  this  occasion.  Twice  over  it  is  stated 
that,  a  stay  of  Jive  days  having  been  granted,  that  stay  was  extended 
to  nine.' 

We  have  here  another  of  those  inaccurate  statements  of  fact,  the 
effect  of  which  may  be  to  mislead  the  tribunal.  The  stay  of  the  Florida 
at  Bermuda  on  this  occasion  was  only  nine  days  in  the  whole.    But  the 

'  Hritish  Appendix,  vol.  i,  p.  131. 

-  Ibid.,  p.  132;  United  States  Documents,  vol.  vi.  p.  II".. 

•'  Hritish  Appendix,  vol.  i,  p.  132. 

^  Ibid.,  vol.  V,  p.  9. 

'British  Appendix,  vol.  v,  p.  11. 

'Ibid.,  pp.  (i,  11,  12.  ^  T 
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earlier  portion  of  that  time  was  occupied  in  the  preliminary  communi- 
cations and  in  tbe  survey.  The  stay  of  five  days  was  granted  by  the 
governor  on  the  lilst  of  June.  The  Florida  left  on  the  27th.  The  total 
stay  of  nine  days  has  thus  been  confounded  with  the  stay  after  the 
granting  of  the  five  days.  I  should  be  ashamed  to  suggest  that  this 
misrepresentation  was  intentionally  made ;  but  I  must  repeat  that  those 
who  accuse  persons  in  authority  of  misconduct  should  take  more  care  to 
be  accurate  as  to  their  facts. 

It  is  next  stated  that,  instead  of  20  tons,  the  Florida  wjis  allowed  to 
take  135.*  But  on  reference  to  the  report  of  the  surveying  officers,  it 
will  be  seen  that  they  estimate  4G  tons  as  the  amount  necessary  for  the 
vessel,  if  seeking  the  nearest  port,  namely,  Wilmington ;  100  tons  if 
seeking  the  furthest,  namely.  Mobile;  with  varying  amounts  if  making 
for  intermediate  ports. 

Lieutenant  Morris  assured  the  governor  that  the  port  he  expected  to 
make  was  Mobile.^  The  governor  compromised  the  matter  by  giving 
permission  to  load  80  tons.  Lieutenant  Morris  reported  officially  in 
writing  to  the  governor  that  he  had  loaded  80  tons,  as  appears  by  the 
letter  of  Governor  Munro  to  Mr.  Secretary  Card  well  of  the  7th  of  July, 
1864:.^  But  the  United  States  produce  a  voucher  for  135  tons  of  coal 
shipped  on  this  occasion.* 

If  it  be  true  that  Lieutenant  Morris  abused  the  confidence  of  Colonel 
Munro,  and  took  in  135  tons  instead  of  80,  all  that  this  proves  is  that 
Lieutenant  Morris  acted  in  a  manner  unworthy  of  an  officer  and  a  gen- 
tleman. Is  it  to  be  said  that  it  was  the  duty  of  the  governor  to  send 
officers  to  wateh  the  shipment  of  the  coal,  and  see  that  Lieutenant 
Morris  did  not  play  a  dishonorable  part  and  abuse  the  trust  reposed  in 
him,  and  that  the  quantity  was  not  exceeded!  Such  a  proceeding 
would  have  implied  a  disbelief  in  the  word  of  the  officer  commanding  a 
•  ship  of  war,  and  therefore  would  more  or  less  have  amounted  to  an 
affiront.    I  cannot  think  it  was  necessary. 

The  next  complaint  is,  that  whereas  five  days'  work  was  reported  by 
the  surveyors  to  be  all  that  was  necessary  to  be  done  to  the  vessel, 
twenty  days  of  carpenters'  work  was  done  to  her.*  The  voucher  pro- 
duced shows  that  four  carpenters  were  employed  for  four  days.®  Look- 
ing to  the  small  quantity  of  materials  charged  for,  it  is  probable  that, 
if  an  undue  amount  of  time  was  occupied  in  carpenters'  work,  it  arose 
from  the  anskillfulness  of  the  workmen. 

The  number  of  men  required  for  the  repairs  of  the  maintop-mast  is  not 
stated  in  the  report  of  the  officers.  The  work  of  four  men  for  four  days 
may  have  proved  absolutely  necessary. 

But  even  if  a  small  and  microscopic  criticism  could  here  discover  any- 
thing to  find  fault  with,  here  again  the  fault  was  that  of  the  officer  com- 
manding the  Florida,  not  of  the  authorities.  Or,  is  it  to  be  said  that 
here  also  a  watch  should  have  been  set  to  measure  the  precise  amount 
of  work  to  which  the  carpenters  should  have  been  limited  ? 

But  complaint  is  made  that,  besides  coal,  the  Florida  was  allowed  to 
take  in  large  supplies  of  provisions,  clothing,  and  other  stores,  even  of 
medicines!  ^    For  what  purpose  this  is  stated  I  cannot  conceive.    If  it  is 


1  United  States  Case,  p.  :?62. 

-  British  Appendix,  vol.  v,  p.  4. 

nbid.,  vol.  I,  p.  133. 

**  United  States  Docnments,  vol.  vi,  p.  359. 

^Case  of  the  United  States,  p.  361. 

•*  United  States  Documents,  vol.  \\  p.  3G1. 

^  Ca«e  of  the  Knitcrt  States,  p.  361.       ^^^^^  ^^  GoOgk 
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meant  to  be  said  that  hereiu  there  was  any  breach  of  neutrality,  such  a 
proposition  implies  ignorance  of  the  first  principles  of  international  law. 
All  the  articles  enumerated  are  things  which  a  belligerent  has  a  perfect 
right  to  procure  in  a  neutral  port,  anil  which  the  governor  could  neither 
prevent  the  commander  of  such  a  vessel  from  buying,  or  the  Queen's  sub- 
jects from  selling  to  him. 

'There  is  one  other  complaint,  which  I  confess  occasions  me  both  sur- 
prise and  pain.  It  is  that,  although  the  surveyors  bad  reported  that 
''  the  vessel  wa«  unmanageable  with  her  screw  up  in  bad  weather,"  and 
that  *'  her  defects  aloft  (cross-trees)  rendered  the  maintop-mast  unsafe,'^ 
yet,  as  they  had  reported  that  "  she  could  proceed  to  sea  with  safety  in 
her  then  state  under  steam^'-  the  governor  ought  not  to  have  allowed  the 
repairs  necessary  to  render  her  safe  when  under  sail.^  We  have  here 
the  converse  of  Mr.  Dayton's  contention  with  the  French  government, 
but  in  a  more  objectionable  form.  When  it  is  borne  in  mind  that  in  a 
screw-steamer  steam  is  but  an  auxiliary  power,  and  that  no  such  vessel 
is  ever  committed  to  the  Ocean  without  everything  necessary  to  her 
safety  under  sail  being  in  a  seaworthy  condition  ;  when  it  is  remembered 
that  all  machinery  is  liable  to  accident,  especially  such  as  is  exposed  to 
the  action  of  the  elements,  and  that  if  anything  had  happened  to  the 
machinery  of  this  vessel  in  her  then  condition,  she  would  have  been  ex- 
l>osed,  with  her  li\ing  freight,  crippled  and  helpless,  to  danger  and  dis- 
aster, I  think  the  proposition  which  the  tribunal  is  asked  to  adopt  ought 
not  to  find  much  favor  in  its  sight.  For  myself  I  can  only  say,  that  I 
trust  and  believe  no  British  governor,  placed  in  similar  circumstances, 
would — let  our  decision  be  what  it  may,  let  the  political  consequences  be 
what  they  will — be  so  wanting  in  a  sense  of  what  is  due  to  humanity 
and  to  the  honor  of  his  country  as  to  act  otherwise  than  I  am  glad  to 
think  the  governor  of  Bermuda  acted  on  this  occasion. 

I  have  only  further  to  observe  that  when  much  is  made  in  the  case  of 
the  United  States  of  the  fact  that  the  Florida,  instead  of  proceeding  to 
the  nearest  port,  was  kept  cruising  off  the  islands,  looking  out  for  United 
States  vessels,  which  no  doubt  appears  to  have  been  the  case,  *  the  same 
observation  occurs  a«  before.  Such  a  course  of  conduct  may  have  been 
dishonorable  in  Lieutenant  Morris,  as  being  in  breach  of  the  good  faith 
he  ought  to  have  kept  with  the  governor,  but  it  certainly  cannot  be  as- 
cribed as  a  fault  to  the  latter. 

No  doubt  the  conduct  of  Lieutenant  Morris  is  open  to  observation. 
He  came  back  afterwards  to  the  island,  on  the  pretext  of  delivering  up 
two  deserters,  but  in  fact  to  try  and  get  more^  coal,  which,  however,  was 
peremptorily  refused.  ^  But  the  answer  lies  in  a  word  :  Lieutenant  Mor- 
ris was  an  officer  bearing  a  commission  and  wearing  a  sword  in  the 
service  of  an  American  government;  as  such,  he  was  entitled  to  the 
presumption  which  attaches  to  such  a  position,  and  which  presupposes 
the  impossibility  of  acts  inconsistent  with  the  highest  sense  of  honor 
and  the  most  scrupulous  good  faith.  To  have  acted  on  such  a  presump- 
tion ought  not  to  be  ascribed,  by  a  tribunal  of  honorable  men,  to  those 
who  did  so,  as  a  want  of  due  diligence  in  the  discharge  of  any  duty  they 
were  called  on  to  fulfill  on  the  part  of  a  neutral  government. 

On  the  5th  of  October,  1864,  the  Florida  entered  the  port  of  Bahia, 
whereupon  Mr.  Wilson,  the  United  States  consul,  forthwith  addressed  a 
letter  to  the  president  of  the  province  in  the  accustomed  terms: 


»  Case  of  the  United  States,  p.  362. 
-See  British  Appendix,  vol.  if,  p.  133. 
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COXSILATK   OV  TIIK    UXITKI)   STATKS   OF  AMERICA, 

liahia,  October  5,  18t>4 — 1)  a.  in. 

Sir  :  This  inorniiij^  a  steamer  anchored  in  this  ix>rt  bearing  the  flag  adopted  by  those 
Avho  are  involved  in  the  rebellion  against  the  (lovernnienf  of  the  United  States  of 
America,  and  I  am  informed  that  the  said  vessel  is  the  Florida,  which  is  engaged  in 
capturing  vessels  navigating  under  the  flag  of  the  United  States  of  America,  and  in 
destroying  them  by  making  bonfires  of  them  and  their  cargoes. 

The  vessel  in  question  is  not  commissioned  by  any  recognized  government  what- 
ever, and  her  officers  and  crew  are  composed  of  persons  of  various  nationalities,  who 
are  not  subject  to  any  international  or  civilized  law,  and  ai"o  consequently  not  entitled 
to  the  privileges  and  immunities  conceded  to  vessels  navigating  under  the  flag  of  a 
civilized  nation.  I  therefore  protest,  in  the  name  of  the  United  States  of  America, 
against  the  admission  of  this  vessel  to  free  practice,  by  which  she  might  be  enabled  to 
supply  herself  with  coal,  provisious,  tackle,  or  utensils  of  any  kind  whatever,  or  receive 
on  board  any  persons  whatever;  tinally,  against  any  assistance,  aid,  or  protection 
which  might  be  conceded  to  her  in  this  port,  or  in  any  other  belonging  to  this 
province. 

1  likewise  claim  that  the  piratical  cruiser  which,  in  combination  with  the  pirate 
Ahibania,  violated  the  sovereignty  of  the  imperial  government  of  Brazil  by  capturing 
and  destroying  vessels  belonging  to  citizens  of  the  United  States  of  America,  within  the 
territorial  waters  of  Brazil,  near  the  island  of  Fernando  de  Noronha,  in  April,  1863,  b» 
detained,  with  all  her  officers  and  crew,  in  order  to  answer  for  so  flagrant  a  violatioti 
of  the  sovereignty  of  the  government  of  Brazil  and  of  the  rights  of  citizens  of  the 
United  States  within  ihejurisdictiiui  of  the  Brazilian  government. 
I  avail.  «fcc., 

THOMAS  F.  WILSON, 

Consul  of  (he  Cnited  S'afeH.' 

.  His  Kxcellency  AxiONio  JoAt^riM  da  Silva  (ioMKZ, 

rnnidettt  of  the  Province  of  Bahia, 

The  president  replies : 

In  reply  to  the  consul,  I  have  to  inform  him  that,  as  the  said  vessel  belongs  to  the 
Confederate  States,  in  whom  tlie  imperial  government  recognized  the  character  of 
belligerents,  all  the  assistance  required  by  humanity  may  be  furnishe<l  her  which  does 
in  no  wise  constitute  assistance  for  warlike  purposes,  as  laid  down  by  intemational 
law,  and  does  not  conflict  with  that  nentrality  which  this  government  studiously  seeka 
to  preserve,  and  has  always  preserved,  in  the  contest  between  the  States  of  North 
America.  The  undersigned  cannot,  therefore,  admit  the  first  portion  of  the  claim  of  the 
coDsnl,  in  the  general  manner  in  which  it  was  presented,  and  particularly  in  relation 
to  those  articles  considered  as  contraband  of  war  in  conformity  with  instmctions- 
issued  on  that  snbject  by  the  imperial  government,  and  according  to  which  the  said 
vessel  will  only  be  permitted  to  remain  in  this  port  for  the  length  of  time  absolutely 
indispensable. 

In  regard  to  the  second  part  of  his  note,  it  is  my  duty  to  observe  to  the  consnl  that,, 
even  if  it  were  fully  established  that  the  Florida  ha<l  previously  violate<l  neutrality, 
such  a  proceeding  would  scarcely  authorize  us  to  refuse  her  permission  to  enter  the 
ports  of  the  empire,  and  would  never  warrant  us  to  commit  the  acts  required  by  the* 
consul,  which  would  be  equivalent  to  a  hostile  rupture,  without  the  intervention  of 
the  supreme  government  of  the  State,  which  is  one  competent  to  authorize  such  a  rup- 
ture.- 

I^efore  daybreak  on  the  moriiin<^  of  the  7th  the  Florida  was  surprised 
in  the  port  of  Bahia  and  taken  by  the  United  States  wjir-steainer 
AVachnsett  and  carried  off  as  a  prize. 

She  sank  shortly  after  her  arrival  in  Chesapeake  Bay,  in  consequence^ 
as  was  asserted,  of  her  having  sprung  a  leak  during  her  voyage,  and  of 
her  having  been  injured  while  at  anchor  by  a  United  States  transport. 

Mr.  Seward  appears  at  first  to  have  been  disposed  to  think  that  the 
Brazilian  government,  in  ^'furnishing  of  shelter  and  a  haven  to  pirates," 
was  as  much  to  blame  as  the  captain  of  the  Wachusett,  as  we  find  him, 
on  hearing  what  had  occurred,  writing  thus  to  Mr.  Webb: 

DlU'AKT.MKXT  OF  StATE, 

Wanhington,  Xocember  11, 18G4. 
Sin:  In  the  years  ISVi  and  I'^O^  n^nionst ranees  were addreRse<l  by  us  to  the  govern- 
ment of  Hrazif  agaii»*it  the  policy,  dilierent  an  it  was  from  that  of  all  other  American 
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States,  in  regard  to  the  furnishing  of  shelter  and  a  haven  to  pirates  who  were  engaged  In 
depredating  upon  the  peaceful  commerce  of  the  United  States.  The  correspondeuce 
came  to  a  close  without  haviug  produced  any  satisfactory  result,  and  not  without 
leaving  a  painful  presentiment  that  a  continuance  of  measures  so  injurious  to  the 
United  States  would,  sooner  or  later,  allect  the  harmonious  relations  heretofore  exist- 
ing between  the  two  countries. 

We  have  just  now  heard  of  the  capture  of  the  Florida  by  the  Wachusett,  at  Bahia, 
and  of  the  consequent  hostilities  adopted  by  the  Brazilian  forces  in  that  port ;  but  we 
have  no  particular  information  of  the  circumstances  which  preceded  the  collision,  and 
our  information  concerning  the  transaction  itself  is  incomplete.  At  the  same  time  we 
are  absolutely  without  knowle<lge  of  any  correspondence  that  it  may  hav.e  elicited  be- 
tween yourself  and  the  Brazilian  government. 

In  this  stage  of  the  matter  the  President  thinks  it  proper  that  you  should  inform  the 
minister  of  foreign  affairs  that  we  are  not  indisposed  to  examine  the  subject  upon  its 
merits  carefully,  and  to  consider  what-over  <[uestions  may  arise  out  of  it  in  a  becoming 
and  friendly  spirit,  if  that  spirit  shall  be  adopted  by  I  lis  Imperial  Miyesty's  govern- 
ment.' 

The  government  of  Brazil  protested  immediately  in  strong  terras 
against  this  violation  of  its  sovereignty  and  theiieutrality  of  its  waters. 

The  following  letter  was  immediately  written  by  Senhor  Barbosa  da 
Silva,  the  Brazilian  ehargi*  d'aftaires  at  Washington,  to  Mr.  Seward: 

[TrnnMlation.] 

Impkhial  Legation  of  Brazil, 

jyashingtoiij  December  12,  1864. 

The  undersigned,  charg<^  d'affaires  ad  interim  of  His  Majesty  the  Emperor  of  Brazil, 
has  just  received  orders  from  his  government  to  address  himself,  without  delay,  to  that  of 
the  United  States  of  North  America  about  an  act  of  the  most  transcendant  gravity,  done 
on  the  morning  of  the  7th  day  of  October  last,  in  the  port  of  the  capital  of  the  province 
of  Bahia,  by  the  war-steamer  Wachusett,  belonging  to  the  Nav^y  of  the  Union,  an  act 
which  involves  a  manifest  violation  of  the  territorial  jurisdiction  of  the  empire,  and 
an  offense  to  its  honor  and  sovereignty. 

On  the  4th  day  of  the  month  referred  to  there  entered  that  port,  where  already  had 
been  lying  for  some  days  the  Wachusett,  the  confederate  steamer  Florida,  for  the  pnr- 
pose,  declared  by  her  commander  to  the  president  of  the  province,  to  supply  herself 
with  alimentary  provisions  and  coal,  anfl  to  repair  some  tubes  of  her  machinery. 

The  President,  proceeding  in  accordance  with  the  policy  of  neutrality  which  the 
empire  resolved  to  adopt  on  the  question  in  which  unfortunately  these  States  are 
involved,  and  in  conformity  with  the  instnictions  in  this  respect  issued  by  the  imperial 
government  on  the  23d  of  June  of  the  year  last  past,  assented  to  the  application  of  the 
commander  of  the  Florida,  and  fixed  the  t^rm  of  forty-eight  hours  for  taking  in  sup- 
plies, and  fixing,  in  dependence  on  the  final  examination  by  the  engineer  of  the  arsenal, 
the  determination  of  the  residue  of  the  time  which,  peradventure,  should  be  deemed 
indispensable  for  the  completion  of  the  repairs. 

The  same  authority  at  once  took,  with  the  greatest  impartiality,  all  the  measures 
necessary  to  avoid  any  conflict  between  the  two  hostile  steamere. 

The  Florida  was  placed  under  cover  of  the  batteries  of  the  Brazilian  corvette  D. 
Jannaria,  on  the  insliore  side,  at  the  request  of  her  commander,  who,  reposing  on  the 
faith  with  which,  withont  doubt,  the  chief  authority  of  the  province  could  not  fail  to 
inspire  him,  considered  himself  sheltered  from  any  attack  of  his  atlversary,  and  in  this 
confidence  not  only  staid  a  night  on  shore,  but  gave  liberty  to  a  great  part  of  tht^ 
crew  of  his  vessel. 

It  behooves  me  to  say  that,  as  soon  as  the  confederate  steamer  entered  the  port  of 
Bahia,  the  American  consul,  Wilson,  addressed  to  the  President  a  dispatch  claiming 
that  the  Florida  should  not  be  admitted  to  free  pratique,  and  that  on  the  contrary  she 
should  be  detained,  alleging  for  this,  that  that  vessel  had,  in  concert  with  the  Alabama, 
violated  the  neutrality  of  the  empire  by  making  captures  in  1HG;J,  near  the  island  of 
Fernando  de  Noronha. 

Such  exaggerated  pretensions,  founded  on  facts  not  proven,  which  lia<l  alreatly  been 
the  subject  of  discussion  between  the  Imperial  government  and  the  legation  of  the 
United  States,  could  not  be  even  listened  to. 

If  the  President  should  have  refused  the  hospitality  solicited  by  the  commander  of 
the  Florida  he  would  have  infringed  not  only  the  duties  of  neutrality  of  the  empire, 
bnt  also  those  of  humanity,  considering  that  st<iamer,  coming  from  Teneriffe,  had  been 
sixty-one  days  at  sea,  was  unprovided  with  food,  and  with  machinery  in  the  worst  con- 
dition. 
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Afterwards  the  President  having  stated  to  the  same  consul  that  he  hoped,  from  his 
honor  and  loyalty  toward  a  friendly  nation,  that  he  would  settle  with  the  commander 
of  the  Wachusettr,  that  he  should  respect  the  neutrality  and  sovereignty  of  the  empire, 
he  was  answered  affirmatively,  the  consul  pledging  his  word  of  honor.  Things  were 
in  this  condition,  the  term  of  forty-eight  nours  being  to  expire  at  1  o'clock  of  the 
afternoon  of  the  7th,  when  about  dawn  of  that  day,  the  commander  of  the  steamer 
Wachusett,  suddenly  leaving  his  anchorage,  passed  through  the  Brazilian  vessels  of  war 
■and  approached  the  Florida. 

On  passing  across  the  bowsof  the  Brazilian  corvette  D.  Jannaria,  he  was  hailed  from 
on  board  that  he  must  anchor ;  but,  as  he  did  not  attend  to  this  intimation,  and  con- 
tinned  to  approach  the  Florida,  at  the  same  time  firing  a  gun  and  some  musketry,  the 
commander  of  the  naval  division  of  the  Empire  stationed  in  those  waters  sent  an 
officer  on  board  the  Wachusett,  and  informed  her  commander  that  the  ships  of  the 
flivision  and  the  forts  would  open  fire  upon  her  if  she  should  attack  the  Florida.  The 
Brazilian  officer  was  not  allowed  to  make  fast  to  the  Wachusett,  but  the  officer  of  the 
fleck  hailed  him,  saying,  in  reply  that  he  accepted  the  intimation  given,  that  he  would 
do  nothing  more,  and  that  he  was  going  to  return  to  hiS' anchorage.  The  commander 
of  the  Brazilian  division  then  thought  proper  to  ratify  his  intimation  by  tiring  a  gun, 
upon  which  a  complete  silence  K)llowe<l  between  the  two  ships  Wachnyett  and 
Fldrida. 

At  the  time  this  was  passing,  the  corvette  D.  Jannaria,  on  board  which  the  com- 
mander of  division  had  hoisted  his  flag,  lay  head  to  flood,  the  steamer  Florida  anchored 
B.B.,  side  by  side  of  her,  and  quite  close  to  the  shore,  and  between  her  and  the  corvette 
the  Wachusett  stopped  her  wheels. 

The  commander  of  division  then  observing — notwithstanding  the  darkness  of  the 
night — that  the  Wachusett,  from  the  position  in  which  she  was,  kept  moving  onward 
and  was  passing  ahead  of  the  corvette,  in  a  course  E.B.,  became  convinced  that,  in  fact, 
she  was  steering  for  her  anchorage,  thus  complying  with  the  promise  ma<le. 

But  a  few  moments  afterward,  perceiving  that  the  Florida  was  in  motion,  the  com- 
mander discovered  that  the  Wachusett  was  taking  her  oft'  in  tow  by  means  of  a  long 
cable. 

Surprised  at  such  an  extraortlinary  attempt,  the  commander  immediately  set  about 
stopping  this,  and  redressing  at  the  same  time,  as  behooved  him,  the  offense  thus  done 
to  the  dignity  and  sovereignty  of  the  empire. 

But  availing  himself  of  the  darkness  of  the  night,  and  of  other  circumstances,  the 
commander  ol  the  Wachnsett  succeeded  in  carrying  his  prize  over  the  bar,  and  escap- 
ing the  just  punishment  be  deserved. 

The  consul,  Wilson,  preferred  to  abandon  his  post,  withdrawing  on  board  the  Wachu- 
sett. 

The  government  of  His  Majesty,  as  soon  as  it  had  official  information  of  the  event, 
addressed  to  the  legation  of  the  United  States  at  Rio  Janeiro  a  note,  in  which,  giving 
a  succinct  exposition  of  the  fact,  it  declared  that  it  had  no  hesitation  in  believing  that 
it  would  hasten  to  give  to  it  all  proper  assurances  that  the  Government  of  the  Union 
would  attend  to  the  just  reclamation  of  the  empire  as  promptly  and  fully  as  the  gravity 
of  the  case  demanded. 

In  correspondence  with  this  expectative  note  the  worthy  representative  of  the  United 
States  was  prompt  in  sending  bis  reply,  in  which  he  declares  he  is  convinced  that  his 
Government  will  give  to  that  of  the  empire  the  reparation  which  is  due  to  it. 

Such  are  the  facts  to  which  the  undersigned  has  received  orders  to  call  the  attention 
of  the  Hon.  William  H.  Seward,  Secretarv  of  State  of  the  United  States. 

The  principles  of  intt^rnational  law  wnich  regulate  thi|  matter,  and  in  respect  of 
which  there  is  not  the  least  divergence  among  the  most  distingnished  publicists,  are 
common  and  known  to  all.  The  undersigned  would  fail  to  recognize  the  high  intelli- 
gence of  the  Honorable  Mr.  Seward,  if,  perchance,  he  should  enter  in  this  respect  into 
fuller  developments. 

He  limits  himself,  then,  only  to  recall  a  memorable  example,  in  which  these  princi- 
pies,  invariably  sustained  by  the  United  States,  had  entire  application.  In  1793,  the 
great  Washington  then  being  President  of  the  United  States,  and  the  illustrious  Jeffer- 
son Secretary  of  State,  the  French  frigate  TEmbuscade  captured  the  Euglish  ship 
Grange  in  Delaware  Bay,  thns  violating  the  neutrality  and  the  territorial  sovereignty 
of  the  United  States.  The  American  Government  remonstrated  energetically  against 
this  violation,  and  reqnired  from  the  government  of  the  French  Republic  not  only  the 
immediate  delivery  of  the  captured  vessel,  but  also  the  complete  liberation  of  all  the 
persons  found  on  board.  This  reclatnation  was  promptly  satisfied.  Much  more  grave, 
certainly,  is  the  occurrence  in  the  port  of  the  province  of  Bahia,  which  makes  the 
subject  of  the  present  note.  By  the  special  circumstances  which  preceded  and 
attended  it,  this  act  has  no  parallel  in  the  annals  of  modern  maritime  war. 

The  commander  of  the  Wachusett  not  only  gravely  offended  the  territorial  immuni- 
ties of  the  empire,  passing  beyond  the  laws  of  war  by  attacking  treacherously,  during 
the  night,  a  defenseless  ship,  whose  crew,  much  reduced,  because  more  than  sixty  men 
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were  on  Bliore  with  the  conitnaudcr  and  several  officers,  reposed  unwary  beneath  the 
shadow  of  the  protection  which  the  neutrality  of  the  empire  guaranteed* to  them;  and 
80  open  was  the  violation,  so  manifest  the  offense,  that  the  enlightened  American  press 
was  almost  unanimous  in  condemnation  of  the  inexcusable  proceeding  of  Commander 
Collins. 

On  this  occasion,  reminding  the  United  States,  whose  antecedents  are  well  known 
and  uote<l  in  history  by  the  energetic  defense  of,  and  respect  for,  neutral  rights,  of 
those  unshaken  principles,  the  nndersignetl. cannot  consider  the  event  which  occurred 
at  Bahia  otherwise  than  as  the  iudvidual  act  of  the  commander  of  the  Wachusetc,  not 
authorized  or  approved  by  his  Government,  and  that  it  will  consequently  give  to  the 
government  of  ilis  M^esty  the  Emperor  the  explanations  and  reparation  which,  in 
conformity  with  international  laws,  are  due  to  a  power  which  maintains  friendly  and 
paci^c  relations  with  the  United  States. 

The  just  reclamation  of  the  Imperial  government  being  thus  presented,  the  under- 
signed aw  aits  the  reply  of  the  Honorable  Mr.  Seward,  and,  Inlly  con  tiding  in  his  exalted 
wisdom,  and  in  the  justice  of  the  Government  of  the  United  States,  he  has  not  even 
for  a  moment  doubted  but  that  it  will  be  as  satisfactory  as  the  incontestable  right 
which  aids  the  empire,  and  the  vast  gravity  of  the  offense  which  was  done  to  it,  may 
require.* 

Mr.  Seward'^  answer  is  remarkable  for  its  haughty  tx)ne,  and  still 
more  as  showing  the  view  which  the  United  States  Government  per- 
sisted in  taking  as  to  the  inadmissibility  of  the  Confederate  States  to 
the  character  of  belligerents,  notwithstanding  that  all  the  great  mari- 
time states  had  agreed  throughout,  in  conformity  with  principle  and 
precedent,  in  according  to  them  the  status  of  belligerency : 

Dkpartmknt  of  State, 

Washington^  December  20,  ld64. 

I  have  the  lK>nor  to  acknowledge  tlie  receipt  of  yon  r  note,  which  sets  forth  the  senti- 
ments of  the  Imperial  government  of  Brazil  concerning  the  capture  of  the  Florida  by 
the  United  States  war-steamer  Wachusett  in  the  port  of  Bahia. 

You  will,  of  course,  explain  to  your  government  that,  owing  to  an  understanding 
iHJtween  you  and  myself,  your  note,  altliongh  it  bears  the  date  of  the  I2th  DiHJcmber, 
was  not  submitted  to  me  until  the  21st  instant. 

Jealousy  of  foreign  intervention  in  every  form,  and  absolute  non-intervention  in 
the  domestic  affairs  of  foreign  nations,  are  cardinal  principles  in  the  policy  of  tho 
United  States.  You  have,  therefore,  justly  expected  that  the  President  would  disavow 
and  regret  the  proceedings  at  Bahia.  He  will  suspend  Captain  Collins,  and  direct  hinx 
to  appear  before  a  court-martial.  The  consul  at  Bahia  admits  that  he  advised  and  in- 
cited the  captain,  and  was  active  in  the  proceedings.  He  will  therefore  be  dismissed. 
The  flagof  Brazil  will  receive  from  the  United  States  Navy  the  honor  customary  in  tho 
intercourse  of  friendly  maritime  powers. 

It  is,  however,  not  to  be  understood  that  this  Government  admits  or  gives  credit  to 
the  charges  of  falsehoocl,  treachery,  and  deception  which  you  have  brought  against 
the  captain  and  the  consul.  These  charges  are  denied  on  the  authority  of  the  otficers 
accused. 

You  will  also  be  pleased  to  understand  that  the  answer  now  given  to  your  represen- 
tation rests  exclusively  upon  the  ground  that  the  capture  of  the  Florida  was  an  unau- 
thorized, unlawful,  and  indefensible  exercise  of  the  naval  force  of  the  United  States 
within  a  foreign  country,  in  defiance  of  its  established  and  duly  recognized  Govern- 
ment. 

This  Government  disallows  your  assumption  that  the  insurgents  of  this  country  are 
a  lawful  naval  belligerent;  and,  on  the  contrary,  it  maintains  that  the  ascription  of 
that  character  by  the  government  of  Brazil  to  insurgent  citizens  of  the  United  States, 
who  have  hitherto  been,  and  who  still  are,  destitute  of  naval  forces,  ports,  and  courts, 
is  an  act  of  intervention,  in  derojijation  of  the  law  of  nations,  and  unfriendly  and 
wrongful,  as  it  is  manifestly  injurious  to  tho  United  States. 

So,  also,  this  Government  disallows  your  assumption  that  the  Florida  belonged  to  the 
aforementioned  insurgents,  and  maintains,  on  the  contrary,  that  that  ve^ssel,  like  the 
Alabama,  was  a  pirate,  belonging  to  no  nation  or  lawful  belligerent,  and  therefore 
that  the  harboring  and  supplying  of  these  piratical  ships  and  their  crews  in  Brazilian 
ports  were  wrongs  and  injuries  iox  which  Brazil  justly  owes  reparation  to  the  United 
States,  as  ample  as  the  reparation  which  she  now  receives  from  them.  They  hope,  and 
confidently  expect,  this  reciprocity  in  good  time,  to  restore  the  harmony  and  friend- 
ship which  are  so  essential  to  the  welfare  and  safety  of  the  two  countries. 

In  the  positions  which  I  have  thus  assumed,  the  imperial  government  will  recognize 
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an  adiierencc  to  tbc;  rijjlits  which  have  been  constantly  asserted,  and  an  enduring 
Hcnse  of  injuries  which  have  been  the  subjects  of  earnest  remonstrance  by  the  United 
States  duriucj  the  last  three  years.  The  government  of  Brazil  is  again  informed  that 
these  positions  of  this  Government  are  no  longer  deemed  open  to  argument. 

It  does  not,  however,  belong  to  the  captains  of  ships  of  war  of  the  United  Stites,  or 
to  the  commanders  of  their  armies,  or  to  their  consuls  residing  in  foreign  ports,  acting 
withont  the  authority  of  Congress,  and  without  even  Executive  direction,  and  choos- 
ing their  own  time,  manner,  and  occasion  to  assert  the  rights  and  redress  the  wrongs 
of  the  country.  This  power  can  be  lawfuUy  exercised  only  by  the  Government  of  the 
Unit<!d  States.  As  a  member  of  the  family  of  nations,  the  United  States  practice 
order,  not  anarchy,  as  they  always  prefer  lawful  proceedings  to  aggressive  \ioience  or 
retaliation.  The  United  States  are  happy  in  being  able  to  believe  that  Brazil  enter- 
tains the  same  sentiments.  The  authorities  at  Bahia  are  understood  to  have  unsuc- 
cessfully employed  force  to  overcome  the  Wachusett  and  rescue  the  Florida,  anft  to 
have  continued  the  chase  of  the  offender  beyond  the  waters  of  Brazil  out  upon  the 
high  seas.  Thus,  in  the  affair  at  Bahia,  subordinate  agents  without  the  knowledge  of 
their  respective  governments,  mutually  inaugurated  an  unauthorized,  irregular,  and 
unlawful  war.  In  desisting  from  that  war  on  her  part,  and  in  appealing  to  this  Gov- 
ernment for  redress,  Brazil  rightly^  appreciated  the  character  of  the  United  States,  and 
set  an  example  worthy  of  emulation. 

The  disposition  of  the  captured  crew  of  the  Florida  is  determined  upon  the  prin- 
ciples which  I  have  laid  down.  Although  the  crew  are  enemies  of  the  United  States, 
and,  as  they  contend,  enemies  of  the  human  race,  yet  the  offenders  were,  nevertheless, 
unlawfully  brought  ipto  the  custody  of  this  Government,  and  therefore  they  could  not 
lawfully  be  subjected  here  to  the  punishment  which  they  have  deserved.  Nor  could 
they,  being  enemies,  be  allowed  t-o  enjoy  the  protection  of  the  United  States.  They 
will,  therefore,  be  set  at  liberty,  to  seek  a  refuge  wheresoever  they  may  find  it,  with 
the  hazard  of  recapture  when  beyond  the  jurisdiction  of  this  Government. 

The  Florida  was  brought  into  American  waters,  and  was  anchored,  under  naval  sur- 
veillance and  protection,  at  Hampton  Roads.  While  awaiting  the  representation  of 
the  Brazilian  government,  on  the  28th  November,  she  sunk,  owing  to  a  leak  which 
could  not  be  seasonably  stopped.  The  leak  was  at  first  represented  to  have  been 
caused,  or  at  least  increased,  by  a  collision  with  a  war  transport.  Orders  were  imme- 
diately given  to  ascertain  the  manner  and  circumstances  of  the  occurrence.  It  seemed 
to  affect  the  Army  and  the  Navy.  A  naval  court  of  inquiry  and  also  a  military  court 
of  inquiry  were  charged  with  the  investigation.  The  naval  court  has  submitted  its 
report,  and  a  copy  thereof  is  herewith  communicated.  The  military  court  is  yet  en- 
gaged. So  soon  as  its  labors  shall  have  ended,  the  result  will  be  made  known  to  your 
government.  In  the  mean  time  it  is  assumed  that  the  loss  of  the  Florida  was  a  conse- 
quence of  some  unforeseen  accident,  which  cast  no  responsibility  upon  the  United 
States.^ 

When  this  correspondence,  together  with  that  which  passed  on  the 
occasion  of  the  Sumter,  the  Alabama  and  the  Florida,  in  1862  and  1863, 
and  which  I  have  already  referred  to,  is  borne  in  mind,  it  is  somewhat 
surprising  that  Brazil  should  be  held  up  for  our  special  admiration  in 
contrast  to  the  defective  neutrality  of  Great  Britain.  Our  worthy  Bra- 
zilian colleague  will,  I  doubt  not,  appreciate  the  compliment  thus  paid 
to  the  country  of  which  ho  is  the  distinguished  representative. 

CASE  OF  THE   ALABAMA.  « 

I  proceed  to  consider  the  facts  relating  to  the  Alabama,  which,  I  am 
The  Alabama.  ^^^^  ^  ^^^^  ^^^  ^  brought  iuto  a  much  shorter  compass 
The  Alabama.  ^^^^  thoso  iclating  to  tho  Florlda.  We  are  now  in  posses- 
sion of  the  whole  history  of  this  vessel,  partly  through  the  published 
journal  of  her  commander;  but,  in  deciding  whether  Her  3Iajesty's 
government  were  wanting  in  due  diligence  in  not  seizing  her,  the  tri- 
bunal can  look  only  to  the  facts  as  they  existed  at  the  time  of  her 
escape,  and  the  amount  of  available  evidence  then  forthcominor  to 
justify  and  support  her  seizure. 

There  is  no  doubt  that,  from  the  beginning,  the  Alabama  was  a  vessel 
intended  for  war,  and  constructed  and  adapted  accordingly,  although, 
as  is  stated  in  the  case  of  the  United  States,  "she  was  designed  as  a 
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scourge  of  tbe  enemy's  eommerco  rather  than  for  battle."^  We  now 
know  that  from  the  beginning  she  was  intended  for  the  confederate 
service.  The  fact  that  she  was  ordered  by  Bullock  expressly  for  the 
Confederate  States  is,  no  doubt,  true;  but,  at  the  time  in  question,  this 
was  wholly  unknown  to  the  British  authorities. 

Commenced  in  October  or  November,  1861,  by  Messrs.  Laird,  the 
well-known  ship-builders  of  Liverpool,  the  vessel,  known  then  only  by 
her  number,  (290,)  was  launched  on  the  15th  May,  1862. 

She  had  already  attracted  the  attention  of  Mr.  Dudley,  whom  we  find 
writing  about  her  to  Mr.  Secretary  Seward  on  the  da^'  following  her  launch : 

In  a  previous  dispatch  I  mentioned  the  fact  that  Messrs.  Laird  &  Co.  were  hui'ding 
a  gnn-boat  at  Birkenhead,  which,  I  believe,  was  intended  for  the  confederacy.  This 
boat  was  launched  yesterday  ;  she  wiU  be,  when  finished,  a  very  superior  boat. 

He  then  gives  a  a  description  of  her,  and  winds  up  by  saying : 

There  is  no  doubt  but  what  she  is  intended  for  the  rebels.  This  was  admitted  by 
one  of  the  leading  workmen  in  tbe  yard ;  ho  said  she  was  to  be  the  sister  to  the 
Oreto,  ar\d  for  the  same  purpose  and  service.'- 

After  this,  Mr.  Dudley  remains  quiet  for  a  month  ;  but,  on  the  18th 
of  June,  writes  again : 

The  gun-boat  building  for  the  confederates  by  Messrs.  Laird  wiU  soon  be  completed 
She  made  a  trial-trip  last  Thursday.  None  of  the  press  were  invited.  No  one  was 
admitted  on  board  without  a  ticket.  They  were  issued  only  to  the  persons  actively 
engaged  in  aiding  the  rebellion.  All  the  active  persons  and  houses  engaged  in  fitting 
out  ships,  &c.,  were  represented  on  her.  The  New  York  papers  have  published  articles 
stating  that  infbrmation  of  ships  fitting  out  at  this  port  is  sent  to  our  Government. 
These  pieces  have  been  copied  in  the  newspapers  here,  and  the  effect  has  been  to  make 
the  people  much  more  careful  and  guarded.  It  is  now  difficult  to  obtain  information 
About  this  veSvsel.  They  wiU  not  admit  anyone,  except  those  connected  with  the  yard, 
to  go  in. 

After  giving  a  full  description  of  the  vesssel,  he  adds  : 

No  pains  oriexpense  has  been  spared  in  her  construction,  and,  when  finished,  she  will 
be  a  very  superior  boat  of  her  class.  Indeed,  they  say  there  will  be  no  better  afloat. 
Her  trial-trip  was  entirely  satisfactory.  She  will* be  finished  and  ready  for  her  arma- 
ment in  about  ten  days  or  two  weeks.  I  have  not  yet  learned  what  it  is  to  be.  The 
platforms  for  the  guns  that  are  being  made  are  such  that  the  gun  can  be  used  on  both 
sides  of  the  vessel.^ 

On  the  21st  of  June,  Mr.  Dudley,  who  had  been  to  London  to  see  Mr- 
Adams,  the  United  States  minister,  on  the  subject  of  this    Th«  Aiibama,  «t 
vessel,  wrote,  on  the  suggestion  of  the  latter,  a  letter  to  be  L'^^^^'- 
forwarded  by  him  to  Her  Majesty's  government.    Writing  to  Mr.  Seward 
on  the  27th  of  June,  Mr.  Dudley  says : 

Being  entirely  satiFficd  in  my  own  mind  that  this  vessel  was  intended  as  a  privateer 
for  the  rebel  government,  and  that  it  was  my  duty  to  use  every  eJfort  to  prevent  her 
sailing,  I  went  up  to  London  to  confer  with  Mr.  Adams.  At  his  instance  I  drew  up 
and  addre^ed  to  him  a  note,  a  copy  of  which  is  inclosed,  marked  No.  1.  He  inclosed  a 
copy  of  this,  accompanied  with  an  energetic  note  from  himself  to  Earl  Russell.  Mr. 
Adams  thinks  there  is  a  better  feeling  on  the  part  of  the  Government  toward  us,  and 
that  they  will  now  do  what  they  can  to  conciliate  us,  and  will  stop  the  fitting  out  of 
this  vessel.  It  is  to  be  hoped  that  they  will  do  it,  as  she  would  do  much  mischief  to 
our  commerce  if  she  got  out  in  some  quarter  distant  from  our  cruisers.  One  of  the 
Lairds,  an  active  member  of  this  firm,  is  a  member  of  Parliament.  This  vessel  is  ready 
for  seJi,  and  if  not  prevented  will  sail  before  the  end  of  next  week.  Captain  Bullock 
will  command  her.  She  will  enter  upon  the  business  as  a  privateer  at  once,  and  not 
attempt  to  run  into  a  Southern  port.  It  is  said  that  her  armament  will  consist  of 
•eleven  guns,  all  of  heavy  caliber.* 

» Pa^e  365. 

2  United  States  Documents,  vol.  vi,  p.  373. 
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Mr.  Dudley's  letter  to  Mr.  Adams,  under  date  of  tbe  21st  of  June,  was 
as  follows : 

The  gnn-boat  now  beinpf  bnilt  by  tbo  MeHsrs.  Laird  &  Co.,  at  Birkenhead,  opposite 
Liverpool,  and  which  I  mentioned  to  yon  in  a  previous  dispatch,  is  intended  lor  the  so- 
called  confederate  government  in  the  Southern  States.  The  evidence  I  have  is  entirely 
conclusive  to  my  mind.  I  do  not  think  there  is  the  least  room  for  doubt  about  it. 
Beaufort  and  Caddy,  two  of  the  officers  from  the  privateer  Sumter,  stated  that  this 
vessel  was  being  built  for  the  Confederate  States.  The  foreman  in  Messrs.  Laird's  yard 
says  she  is  the  sister  to  the  gun-boat  Oreto,  and  has  been  built  for  tlie  same  parties  and 
for  the  same  purpose :  when  pressed  for  a  further  explanation  he  stated  that  she  was 
to  be  a  privateer  for  the  '*  Southern  government  in  the  United  States."  The  captain 
and  officers  of  the  steamer  Julia  Usher,  now  at  Liverpool,  and  which  is  loaded  to  run 
the  blockade,  state  that  this  gun-boat  is  for  the  confederates,  and  is  to  be  commanded 
by  Captain  Bullock. 

•  The  strictest  watch  is  kept  over  this  vessel ;  no  )>crson  except  tliose  immediately  en- 
gaged upon  her  is  admitted  into  the  vard.  On  the  occasion  of  the  trial  trip  made  last 
Thursday  week,  no  one  was  admitted  without  a  pass,  and  these  passes  were  issued  to 
but  few  persons,  and  those  who  are  known  here  as  active  secessionists  engaged  in 
sending  aid  and  relief  to  the  rebels. 

I  understand  that  her  armament  is  to  consist  of  eleven  guns,  and  that  she  is  to  euter 
at  once,  as  soon  as  she  leaves  this  port,  upon  her  business  as  a  privateer. 

The  vessel  is  very  nearly  completed ;  she  has  had  her  first  trial  trip.  This  trial  was 
successful,  and  entirely  satisfactory  to  the  persons  who  are  superintending  her  con- 
struction.   She  will  bo  finished  in  nine  or  ten  days.     *    *     *     • 

When  completed  and  armed  she  will  be  a  most  formidable  and  dangerous  craft ;  and, 
if  not  prevented  from  going  to  sea,  will  do  much  mischief  to  our  commerce.  The  per^ 
sons  engaged  in  her  construction  say  that  no  better  vessel  of  her  chiss  wjis  ever  built.^ 

Transmitting?  this  letter  to  Earl  Russell  on  the  23d  of  June,  Mr. 
Adams,  after  adverting  to  the  aifair  of  the  Oreto,  goes  on  to  say : 

I  am  now  under  the  painful  necessity  of  apprising  your  lordship  that  a  new  and  still 
more  powerful  war-steamer  is  nearly  ready  for  departure  from  the  port  of  Liverpool  on 
the  same  errand.  This  vessel  has  been  built  and  launched  from  the  dock-yard  of  per- 
stms,  one  of  whom  is  now  sitting  as  a  member  of  the  House  of  Commons,  and  is  fitting 
out  for  the  especial  and  manifest  object  of  carrying  on  hostilities  by  sea.  It  is  about 
to  be  commanded  by  one  of  the  insurgent  agents,  the  same  who  sailed  in  the  Oreto. 
The  parties  engaged  in  the  enterprise  are  persons  well  known  at  Liverpool  to  be  agent-s 
and  officers  of  the  insurgents  in  the  United  States,  the  nature  and  extent  ctf  wboee 
labors  are  well  explainetl  in  the  copj'  of  an  intercepte<l  letter  of  one  of  them  which  1 
received  from  my  Government  some  days  ago,  and  which  I  had  the  honor  to  place  in 
your  lordship^s  hands  on  Thursday  last. 

I  now  ask  permission  to  transmit,  for  your  consideration,  a  letter  addressed  to  me  by 
the  consul  of  the  United  8tatt»s  at  Liverpool,  in  confirmatiou  of  the  statements  here 
submitted,  and  to  solicit  such  action  as  may  t4*od  either  to  stop  the  projected  expedi- 
tion, or  to  establish  the  fact  that  its  purpose  is  not  inimical  to  the  people  of  the  United 
States.* 

The  evidence,  which  was  conclusive  to  Mr.  Dudley's  mind,  and  left  no 
doubt  on  it,  and  on  which  Mr.  Adams  asked  for  the  seizure  of  the  ves- 
sel,  was  wholly  insufficient  to  justify  such  a  proceeding.  The  state- 
ments of  the  two  officers  of  the  Sumter,  and  those  of  the  captain  and 
officers  of  the  Julia  Usher,  then  leaving  Liverpool  in  order  to  run  the 
blockade,  and  which  Mr.  Dudley  could  only  produce  at  second  hand, 
would  have  been  unavailable  in  an  English  court  of  justioe.  The  un- 
supported stiitement  of  a  single  workman  from  the  ship-builders'  yard, 
even  if  such  workman  should  be  willing  to  reproduce  it  in  the  shape  of 
evidence  on  oath,  would  have  fallen  short  of  what  probably  would  have 
been  deemed  judicially  requisite.  The  assertion  of  Mr.  Adams,  **that 
the  parties  engaged  in  the  enterprise  were  well  known  at  Liverpool  to 
be  agents  and  officers  of  the  insurgents,"  carried  the  case  no  further.  It 
amounted  only  to  a  statement  of  general  notoriety.  A  fact  does  not  the 
less  require  to  be  proved  by  positive  evidence  because  it  may  be  gen- 
erally reported. 

^  Appendix  to  British  Case,  vol.  i,  p.  179. 
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The  •'  iutercepted  letter"  referred  to  by  jMr.  Adams  was  a  letter  from 
a  Captain  Caleb  Iluse,  a  captain  of  confederate  artillery,  on  subjects 
connected  with  the  supply  of  artillery  and  rifles.^  The  only  parties  in 
this  country  referred  to  in  it  are  Fraser,  Trenholm  &  Co.,  who  are 
mentioned  as  having  placed  the  Bahama  at  his  disposal  for  the  trans- 
port of  some  batteries  of  artillery.  It  is  stated  in  the  United  States 
case  that  the  officers  who  were  to  serve  in  the  Alabama  were  in  England 
awaiting  her  completion,  and  were  paid  their  salaries  monthly  at  Fraser, 
Trenholm  &  Co's.^  But  it  is  not  stated,  as  I  think  it  should  have  been, 
that  this  was  not  known  at  the  time,  even  by  Mr.  Dudley,  much  less 
by  the  British  government.  The  fact  first  came  to  light  in  the  following 
April,  when  Yonge  came  forward  to  make  disclosurls. 

Earl  Kussell  having  in  due  course  referred  the  letters  of  Mr.  Adams 
and  Mr.  Dudley  to  the  department  of  the  customs,  the  following  report 
was  received  by  the  commissioners  from  the  surveyor  of  the  port  of  Liv- 
erpool, under  date  of  the  28th  of  June: 

Liverpool,  June  28, 1862. 

Sir:  I  most  respectfully  beg  to  report  that  the  vessel  to  which  these  papers  refer 
has  not  escaped  the  notice  of  the  cu8to»^8  officers,  but,  as  yet,  nothing  has  transpired 
concerning  her  which  appeared  to  demand  a  special  report. 

The  officers  have  at  aU  times  free  access  to  the  building-yards  of  the  Messrs.  Laird, 
at  Birkenhead,  where  the  said  vessel  is  now  lying,  and  there  has  been  no  attempt  on 
the  part  of  her  buUders  to  disguise  what  is  most  apparent  to  aU — that  she  is  intended 
for  a  ship  of  war. 

Agreeably  with  your  directions,  I  have  personally  inspected  her,  and  find  that  she  is 
rightly  described  in  the  communication  of  the  United  States  consul,  except  that  her 
engines  are  not  on  the  oscillating  principle.  Her  dimensions  are  as  follows :  length, 
211  feet  6  inches  ;  breadth,  31  feet  8  inches ;  depth,  17  feet  8  inches,  and  her  gross  ton- 
nage, by  the  present  rule  of  admeasurement,  is  682 ftH)  tons. 

She  has  several  powder-canisters  on  board,  but  neither  guns  nor  carriages  as  yet. 

The  current  report  of  that  vessel  is  that  she  has  been  built  for  a  foreign  govern- 
ment, and  that  is  not  denied  by  the  Messrs.  Laird,  with  whom  I  hare  communicated 
upon  the  subject,  but  they  do  not  appear  disposed  to  reply  to  any  questions  with  refer- 
ence to  the  destination  of  the  vessel  after  she  leaves  this  port,  and  we  have  no  other 
reliable  soucce  of  information. 

It  will  be  in  your  recollection  that  the  current  report  of  the  gun-boat  Oreto  was, 
that  she  had  been  built  for  a  foreign  government,  which  vessel  recently  left  this  port 
under  a  British  flag,  without  any  guns  or  ammunition  on  board,  as  previously  re- 
ported. 

I  beg  to  add  that  any  further  information  that  may  be  obtained  concerning  the  ves- 
sel referred  to  will  be  immediately  reported,  agreeably  with  your  directions. 
Very  respectfully, 

E.  MORGAN,  Surveyor.'' 

The  reports  carrying  the  ease  no  further,  the  solicitor  of  the  customs 
advised  the  Board : 

At  present  there  is  not  sufficient  to  show  that  the  vessel  in  question  falls  within 
the  provisions  of  the  seventh  section  of  the  foreign-enlistment  act,  or  to  give  the 
board  of  officers  of  this  revenue  power  to  interfere  in  this  case.  The  officers  at  Liver- 
pool have  acted  discreetly  in  keeping  a  watch  ni»on  her,  and  should  continue  to  do  so, 
immediately  reporting  to  the  board  any  circumstances  that  they  may  consider  to  call 
for  directions,  or  advisable  to  bring  under  the  board's  notice  ;  but  the  officers  ought 
not  to  move  in  the  matter  without  the  clearest  evidence  of  a  distinct  violation  of  the 
foreign-enlistment  act,  nor  uuless  at  a  moment  of  great  emergency,  the  terms  of  the 
iR't  being  extremely  technical  and  the  requirementf  as  to  intent  being  very  rigid.  It 
may  be  that  the  ship,  having  regard  to  her  cargo  as  contraband  of  war,  might  be 
unquestionably  liable  to  capture  and  condemnation,  yet  not  liable  to  detention  under 
the  foreign-eniiistment  act,  and  the  seizors  might  entail  upon  themselves  very  serious 
consequences. 

F.  J.  HAMEL. 

June  30, 18(52. 

'  British  Appendix,  vol.  1,  p.  178. 
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The  Commissioners  of  Customs  concurred  in  opinion  with  their  legal 
adviser.    In  their  report  to  the  lords  of  the  treasury,  they  add : 

With  reference  to  tlie  statement  of  the  Unit-ed  States  consul,  that  the  evidence  he 
has  in  regard  to  this  vessel  being  intended  for  the  so-called  confederate  government  iu 
the  Southern  States  is  entirely  conclusive  to  his  mind,  we  vrould  observe  that,  inas- 
much as  the  officers  of  customs  of  Liverpool  would  not  be  justified  in  taking  any  st^ps 
against  the  vessel  unless  sufficient  evidence  to  warrapt  her  detention  should  be  laid 
before  them,  the  proper  course  would  be  for  the  consul  to  submit  such  evidence  as  be 
possesses  to  the  collector  at  that  port,  who  would  thereupon  take  such  measures  aa  the 
provisions  of  the  foreign-enlistment  act  would  require.  Without  the  production  of 
full  and  sufficient  evidence  to  justify  their  proceedings,  the  seizing  officers  might  entail 
on  themselves  and  on  the  government  very  serious  consequences.  ^ 

In  forwarding  these  reports  to  Mr.  Adams,  Earl  Enssell,  in  a  note  of 
the  7th  July  to  Mr.  Adams,  suggests  to  Mr.  Adams  "  to  instruct  the 
United  States  Consul  at  Liverpool  to  submit  to  the  collector  of  customs 
at  that  po*rt  such  evidence  as  he  may  possess  tending  to  show  that  his^ 
suspicions  as  to  the  destination  of  the  vessel  in  question  were  well 
founded.2 

Mr.  Adams  accordingly  wrote  to  Mr.  Wilding,  the  American  Yice-Con- 
sul  at  Liverpool,  inclosing  a  copy  of  Earl  Russell's  note,  requesting  him 
to  "communicate  as  soon  as  may  be  any  evidence  which  he  could  readily 
command  in  aid  of  the  object  designated." 

Referring  to  the  reouisition  thus  made,  Mr.  Dudley,  in  a  dispatch  ta 
Mr.  Seward  of  the  9tlr  July,  writes: 

I  do  not  think  the  British  Government  are  treating  us  properly  in  this  matter.  Tliey 
are  not  dealing  with  us  as  one  friendly  nation  ought  to  deal  with  another.  When  I.  a* 
the  agent  of  my  Government,  tell  them,  from  evidence  submitted  to  me,  that  I  have  no- 
doubt  about  her  character,  they  ought  to  accept  this  until  the  parties  who  are  building 
her,  and  who  have  it  in  their  power  to  show  it'  her  devstiuation  and  purpose  are  legiti- 
mate and  honest,  do  so.  It  is  a  very  easy  matter  for  tlie  Mejjsrs.  Laird  &  Co.  to 
show  for  whom  they  are  building  her,  and  to  give  such  information  as  to  her  purpose 
as  to  be  satisfactory  to  all  parties.  The  burden  of  proof  ought  not  to  be  thrown  iipou 
us.  In  a  hostile  community  like  this  it  is  very  difficult  to  get  information  at  any  time 
upon  these  matters,  and  if  names  are  to  be  given  it  would  rtjnder  it  almost  impossible. 
The  government  ought  to  investigate  it,  and  not  call  on  us  for  proof. 

^Notwithstanding  the  view  thus  expressed  that  his  belief  as  to  her  des- 
tination was  sufficient  to  call  for  the  seizure  of  the  vessel,  Mr.  Dudley, 
on  the  same  day,  addressed  the  following  communication  to  the  Collector 
of  Customs : 

Liverpool,  July  9,  1862. 

Sir:  In  accordan<^e  with  a  suggestion  of  Earl  Russell  in  a  communication  to  Mr. 
Adams,  the  American  minister  in  London,  I  beg  to  lay  before  you  the  information  and 
circumstances  which  have  come  to  my  knowledge  relative  to  the  gun-boat  now  being 
Atted  out  by  Messrs.  Laird,  at  Birkenhead,  for  the  confederates  of  the  Southern  United 
States  of  America,  and  intended  to  be  used  as  a  privatwer  against  the  United  States. 

On  my  arrival,  and  taking  charge  of  the  Consulate  at  Liverpool  in  November -last, 
my  attention  was  called  by  the  Acting-Consul  and  by  other  persons  to  two  gun-boats 
being  or  to  be  fitted  out  for  the  so-called  Confederate  Government :  the  Oreto,  titted  out 
by  Mr.  Miller  and  Messrs.  Fawcett,  Preston  &  Co.,  and  the  one  now  in  question.  Sub- 
sequent events  fully  proved  the  suspicion  with  regard  to  the  Oreto  to  be  well  founded ; 
she  cleared  from  Liverpool  in  March  last  for  Palermo  and  Jamaica,  but  sailed  direct 
for  Nassau,  where  she  now  is  receiving  her  armament  as  a  privateer  for  the  so-called 
confederate  government ;  and  my  attention  was  called  repeatedly  to  the  gun-boat  build- 
ing by  Mr.  Laird  by  various  persons,  who  stated  that  she  also  was  for  a  confederate 
privateer,  and  wiis  being  built  by  the  Messrs.  Lairds  for  that  express  purpose. 

In  May  last  two  officers  of  the  southern  privateer  Sumter,  named  Caddy  and  Bean- 
fort,  passed  through  Liverpool  on  their  way  to  Havana  and  Nassau,  and  while  here 
stated  that  there  was  a  gun-boat  building  by  Mr.  Laird,  at  Birkenhead,  for  the  Southern 
C  )nfederacy ;  and  not  long  after  that  a  foreman  employed  about  the  vessel  in  Mr.  Lainl's 
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yard  statetl  that  she  was  the  sister  of  the  Oreto,  and  intended  for  the  same  service,  and 
when  pressed  for  an  explanation  further  stated  that  she  was  to  he  a  privateer  for  the 
Southern  Government  m  the  United  States. 

When  the  vessel  was  first  tried,  Mr.  Wellsraan,  one  of  the  firm  of  Fraser,  Trenholm 
&,  Co.,  (who  are  well  known  as  agents  for  the  confederate  government,)  Andrew  and 
Thomas  Byrne,  and  other  persons,  well  known  as  having  been  for  months  actively  en- 
gaged in  sending  munitions  of  war  for  said  government,  were  present,  and  have  accom- 
panied her  on  her  various  trials,  as  they  had  accompanied  the  Oreto  on  her  trial  trip  and 
on  her  departure. 

In  April  last,  the  southern  screw-steamer  Annie  Childs,  which  had  mn  the  blockade 
out  of  Charleston,  and  the  name  of  which  was  changed  at  this  port  to  the  Julia  Usher, 
was  laden  with  munitions  of  war,  consisting  of  a  large  quantity  of  powder,  rified 
cannon,  &c.,  by  Messrs.  Fraser,  Trenholm  &  Co.  for  the  southern  confederacy,  and  left 
Liverpool  to  run  the  blockade  under  the  command  of  a  Captain  Hammer,  and  having 
on  board  several  of  the  crew  of  the  privateer  Sumter,  to  which  I  have  before  refiirred. 

For  some  reason  nnknown,  this  vessel  camo  back  and  is  now  here.  Since  her  return 
a  youth  named  Robinson,  who  had  gone  in  her  as  a  passenger,  has  stated  that  the  gun- 
boat building  at  Lairds'  for  the  Southern  Confederacy  was  a  subject  of  frequent  con- 
versation among  the  officers  while  she  (the  Julia  Usher)  was  out.  That  she  was  all  the 
time  spoken  of  as  a  confederate  vessel;  that  Captain  Bullock  was  to  command  her; 
that  the  money  for  her  was  advanced  by  Fraser,  Trenholm  de.  Co. ;  that  she  was  not  to 
make  any  atteqipt  to  run  the  blockade,  but  would  go  at  once  as  a  privateer ;  that  she 
was  to  mount  eleven  guns;  aud  that  if  the  Julia  Usher  was  not  going,  the  six  men  from 
the  Sumter,  who  were  on  board  the  Julia  Usher,  were  to  join  the  gun-boat.  This  youth, 
being  a  native  of  New  Orleans,  was  extremely  anxious  to  get  taken  on  board  the  gun- 
boat, and  wished  the  person  he  made  the  communication  to,  to  assist  him  ana  see 
Captain  Bullock  on  his  behalf.  He  has,  I  understand,  been  removed  to  a  school  in  Lon- 
don. With  reference  to  his  statement,  I  may  observe  that  Captain  Hammer  referred 
to  is  a  South  Carolinian,  has  been  for  many  years  in  Fraser,  Trenholm  &  Co.'s  employ, 
is  greatly  trusted  by  them,  and  is  also  intimate  with  Captain  Bullock,  so  that  he  would 
be  likely  to  be  well  informed  on  the  subject ;  and  as  he  had  no  notion  at  that  time  of  re- 
turning to  Liverpool,  he  would  have  no  hesitation  in  speaking  of  the  nmttcr  to  his  offi- 
cers, aud  the  persons  from  the  Sumter.  I  may  also  state  that  Captain  Bullock  referred 
to  is  in  Liverpool,  that  he  is  an  officer  of  the  Confederate  Navy,  that  he  was  sent  over 
here  for  the  express  purpose  of  fitting  out  privateers  and  sending  over  munitions  of 
war ;  that  he  transacts  his  business  at  the  office  of  Fraser,  Trenholm  &  Co. ;  that  he 
has  been  all  the  time  in  communication  with  Fawcett,  Preston  &  Co.,  who  fitted  out 
the  Oreto,  and  with  Lairds',  who  are  fitting  out  this  vessel ;  that  he  goes  almost  daily 
on  board  the  gun-boat,  aud  seems  to  be  recognized  as  in  authority. 

A  Mr.  Blair,  of  Paradise  street,  in  this  town,  who  furnished  the  cabins  of  the  Laird 
gun-boat,  has  also  stated  that  all  the  fittings  and  furniture  were  selecte<l  by  Captain 
Bullock,  and  were  subject  to  his  approval,  although  paid  for  by  Mr.  Laird. 

The  information  on  which  I  have  formed  an  undoubting  conviction  that  this  vessel 
is  being  fitted  out  for  the  so-called  Confederate  Government,  and  is  intended  to  cruise 
against  the  commerce  of  the  United  States,  has  come  to  me  from  a  variety  of  sources, 
aud  I  have  detailed  it  to  you  as  far  as  practicable.  I  have  given  you  the  names  of 
persons  making  the  8tat<»ments,  but  as  the  information  in  most  cases  is  given  to  me  by 
persons  out  of  friendly  feeling  to  the  United  States,  and  in  strict  confidence,  I  cannot 
state  the  names  of  my  informants;  but  what  I  have  stated  is  of  such  a  character  that 
little  inquiry  will  confirm  its  truth. 

Everything  about  the  vessel  shows  her  to  be  a  war-vessel;  she  has  well-constructed 
magazines ;  she  has  a  number  of  canisters  of  a  peculiar  and  expensive  construction  for 
containing  powder ;  she  has  platforms  already  screwed  to  her  decks  for  the  reception 
of  swivel  guns.  Indeed,  the  fact  that  she  is  a  war-vessel  is  not  denied  by  Messrs. 
Laird,  but  they  say  she  is  for  the  Spanish  Government.  This  they  stated  on  the  3d  of 
April  last,  when  General  Burgoyne  visited  their  yard,  and  was  shown  over  it  and  the 
various  vessels  being  built  there  by  Messrs.  John  Laird,  junior,  and  Henry  H.  Laird,  as 
was  fully  reported  in  the  papers  at  the  time. 

Seeing  the  statement,  and  having  been  already  informed  from  so  many  respectable 
sources  that  she  was  for  the  so-called  Confederate  Government,  I  at  once  wrote  to  the 
minister  in  I^ondou,  to  ascertain  from  the  Spanish  Embassy  whether  the  statement  was 
true.  The  reply  was  a  positive  assurance  that  she  was  not  for  the  Spanish  Government. 
1  am  therefore  authorized  in  saying  that  what  was  stated  on  that  occasion,  as  well  as 
statements  since  made  that  she  is  for  the  Spanish  government,  are  untrue. 

I  am  satisfied  beyond  a  doubt  that  she  is  for  a  Confederate  war-vessel. 

If  you  desire  any  personal  explanation  or  information,  I  shall  be  happy  to  attend 
you  whenever  you  may  request  it. ' 

Of  the  statements  eoDtained  in  the  foregoing  letter  the  greater  part 
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could  not  have  been  made  available  in  an  English  court.  For  the  rea- 
sons I  have  already  mentioned,  the  loose  statements  made  to  Mr.  Dudley 
by  persons  unnamed ;  the  unauthorized  statements  of  Caddy  and  Beau- 
fort, on  their  way  through  Liverpool ;  the  loose  conversations  and  equally 
unauthorized  statements  of  the  officers  on  board  the  Annie  Childs,  re- 
ported by  the  youth  Robinson,  who  had  been  removed  to  a  school  in 
London,  nobody  knew  where,  would  all  have  been  inadmissible  accord- 
ing to  English  procedure.  The  fact  that  particular  persons,  supposed  to 
be  connected  with  the  Confederates,  had  gone  out  in  the  vessel  on  her 
trial  trip  was  equally  worthless.  But  there  were  other  fact«  which  were 
of  a  different  stamp  and  deserved  more  attention  than  they  appear  to 
have  received. 

The  Collector  returned  for  answer  that  he  should  immediately  submit 
Mr.  Dudley's  communication  to  the  London  board,  adding,  however,  his 
own  opinion  that  the  statement  made  by  that  gentleman  ''  was  not  such 
as  could  be  acted  upon  by  the  officers  of  the  revenue,  unless  legally 
sub^stantiated  by  evidence."  *  Forwarding  Mr.  Dudley's  communication 
to  the  board  of  customs,  Mr.  Edwards  incloses  a  report  from  Mr.  Mor- 
gan, the  surveyor,  saying  that  he  has  inspected  the  steamer ;  that  she 
is  in  the  same  state  as  regards  her  armament  as  on  the  date  of  his  for- 
mer report,  having  no  guns  or  carriages  on  board,  nor  were  her  plat- 
forms fitted  to  the  de<5k.  "  If,"  says  Mr.  Edwards,  "she  is  for  the  Con- 
federate service,  the  builders  and  parties  interested  are  not  likely  to 
commit  themselves  by  any  act  which  would  subject  them  to  the  penal 
l)rovision8  of  the  foreign-enlistment  act."  ^ 

The  solicitor  of  the  customs  adopted  the  views  of  the  Collector,  and 
thus  advised  the  Board : 

ITiere  is  only  one  proper  way  of  looking;  at  this  question.  If  the  Collector  of  Cus- 
toms were  to  detain  the  vessel  in  question,  he  would  uo  doubt  have  to  maintain  the 
seizure  by  legal  evidence  in  a  court  of  law,  and  to  pay  damages  and  costs  in  case  of 
failure.  Upon  carefully  reading  the  statement,  I  find  that  the  greater  part,  if  not  all, 
is  hearsay  and  inadmissible,  ana  as  to  a  part  the  witnesses  are  not  forthcoming  or  even 
to  be  named.  It  is  perfectly  clear  to  my  mind  that  there  is  nothing  in  it  amounting  to 
prima-facie  proof  sufficient  to  justify  a  seizure,  much  less  to  support  it  in  a  court  of 
law,  and  the  consul  could  not  expect  the  collector  to  take  upon  himself  such  a  risk  in 
opposition  to  rules  and  principles  by  which  the  Crown  is  governed  in  matters  of  this 
nature. 

F.  J.  HAMEL.' 

July  11, 1862. 

Acting  on  this  advice,  the  Commissioners  of  the  Customs  acquainted 
Mr.  Edwards  that  there  did  not  appear  to  be  prinia-facie  proof  in  the 
statement  of  the  Consul  suflBcient  to  justify  the  seizure  of  the  vessel, 
and  directed  him  to  apprise  the  consul  accordingly. 

This  having  been  communicated  to  Mr.  Dudley,  we  find  him  writing 
to  Mr.  Adams  on  the  11th  of  July : 

The  Collector  seems  disposed  to  hold  our  Government  to  as  strict  a  rule  as  if  we  wero 
in  a  court  of  justice.  We  are  require<l  to  furnish  legal  evidence— I  take  it  this  is  his 
meaning,  thongh  it  is  involved  iu  some  obscurity — that  is,  that  the  onus  is  upon  us 
to  prove  and  establish  by  legal  evidence  that  this  vessel  is  intended  as  a  privateer.  If 
this  is  to  be  taken  as  the  answer  of  the  government,  it  is  hardly  worth  spending  our 
time  in  making  further  application  to  them.  They  show  that  their  neutrality  is  a  mere 
pretense,  and  that  the  United  States  cannot  expect  anything  like  impartiality  and  fair- 
ness at  their  hands. 

When  the  United  States  Government,  through  its  acknowledged  representatives,  say 
to  the  British  g:overnment  that  it  is  satisfied  that  a  particular  vessel,  which  is  being 
built  at  a  certain  place  in  the  kingdom  by  certain  parties  who  are  their  own  subjects. 
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is  iiiteuded  as  a  privateer  for  the  rebel  Government,  it  is  the  duty  of  that  Government 
to  call  upon  the  parties  who  are  fitting  out  the  vessel,  to  tell  them  what  the  charge  is, 
and  require  them  to  state  for  whom  and  what  purpose  she  is  being  built,  and  it  the 
charge  is  admitted  or  shown  to  be  true,  to  stop  her  sailing.  Our  Government  has  a 
right,  it  seems  to  me,  not  only  to  expect  but  to  require  this  much  of  another  friendly 
government.  And  if  there  was  any  disposition  to  do  right  and  act  honestly,  this  much 
at  least  would  bo  accorded.    I  inclose  a  description  of  the  inside  of  this  vessel.* 

The  pretension  thus  put  forward  by  Mr.  Dudley,  in  this  and  in  his 
former  letter,  that  as  soon  as  the  agent  of  a  foreign  state  declares  his 
conviction  that  a  vessel  is  being  built  for  another  belligerent,  it  becomes 
the  duty  of  the  neutral  government  to  call  on  the  parties  engaged  in 
building  her  to  show  that  her  destination  is  lawful,  and  if  they  do  not 
do  so,  to  seize  her,  is  one  which  cannot  be  admitted.  It  proceeds  on  an 
entirely  mistaken  notion  of  the  powers  of  a  Constitutional  government  in 
a  free  state.  As  I  have  already  pointed  out,  by  the  then  existing  law  of 
Great  Britain,  as  by  that  of  America,  a  vessel  could  only  be  seized  with 
a  view  to  its  being  brought  forthwith  into  a  competent  court,  with  a 
view  to  its  condemnation ;  nor  could  the  Government  call  on  the  parties 
interested  in  the  vessel  to  show  tlj^t  the  purpose  for  which  she  was  be- 
ing built  was  a  lawful  one,  till  they  had  made  out  in  a  Court  of  Justice 
at  least  a  sufficient  prima-faele  case  to  call  upon  these  parties  for  an 
answer. 

But  it  is  a  very  diflferent  thing  to  say  that  when  persons  capable  of 
giving  evidence  are  expressly  named,  and  sources  of  information  are 
pointed  out  from  which  the  truth  may  be  ascertained,  the  authorities 
are  to  sit  with  their  arms  folded,  and  do  nothing  toward  satisfying  them- 
selves whether  a  vessel  is  one  the  unlawful  purpose  of  which  it  is  their 
duty  to  frustrate  by  seizure;  and  although  the  British  government  had 
no  power  to  insist  compulsorily  on*explauations  being  given  by  ship- 
builders as  to  the  destination  of  a  particular  vessel,  yet  I  can  see  no 
reason  why,  in  a  case  of  suspicion,  official  application  might  not  be 
made  to  the  builders  to  relieve  the  government  from  its  embarrass- 
ment by  stating  for  whom  the  vessel  was  being  built.  If  an  answer 
were  given  to  such  an  application,  its  truth  could  generally  be  tested. 
If  all  explanation  were  refused,  or  if  that  which  was  given  turned  out 
on  inquiry  to  be  untrue,  the  evidence  against  the  vessel  would  become 
strongly  confirmed.  It  is  true  the  builders  of  this  vessel  appear  to  have 
been  very  shy  of  answering  inquiries  about  her,  but  I  do  not  find  that 
any  inquiry  of  an  official  character  was  ever  addressed  to  Messrs.  Laird. 
If  it  had  been,  the  high  character  of  these  gentlemen  would  doubtless 
have  insured  either  a  refusal  to  answer  or  a  truthful  answer.  The  former 
would  have  helped  materially  to  establish  a  case  against  the  vessel,  the 
latter  would  have  justified  her  immediate  seizure. 

But  beside  the  omission  to  make  any  official  inquiry  of  the  builders, 
no  attempt  appears  to  have  been  made  to  utilize  the  reference  to  per- 
sons specified  by  Mr.  Dudley,  a  subject  to  which  I  shall  return  presently. 

Under  these  circumstances  Mr.  Adams  hit  on  the  happy  idea  of  em- 
ploying a  solicitor  to  get  up  the  case  in  a  business-like  manner;  and  a 
Mr.  Squarey,  an  active  solicitor  of  Liverpool,  was  retained  for  the  prose- 
cution. This  gentleman,  in  spite  of  difficulties,  soon  succeeded  in  dis- 
covering evidence.  "  The  difficulty  we  have  had  to  contend  with,"  writes 
Mr.  Dudley  to  Mr.  Seward,  "  was  to  get  direct  proof.  There  were  men. 
enough  who  knew  about  her,  and  who  understood  her  character,  but 
they  were  not  willing  to  testify,  and  in  a  preliminary  proceeding  like  this 
it  was  impossible  to  obtain  process  to  compel  them.  Indeed,  no  one  in 
a  hostile  community  like  Liverpool,  where  the  feeling  and  sentiment  are 
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against  us,  would  be  a  willing  witness,  especially  if  he  resided  there, 
and  was  in  any  way  dependent  on  the  people  of  that  place  for  a  liveli- 
hood.''^ All  this  no  doubt  was  true,  but  then  it  should  not  be  forgotten 
that  exactly  the  same  difficulty,  arising  both  from  the  unwillingness  of 
the  witnesses  to  come  forward  and  the  absence  of  process  to  compel 
them,  stood  in  the  way  of  the  local  authorities  just  as  much  as  it  did  iu 
that  of  Mr.  Dudley  and  Mr.  Squarey. 

On  the  21st  of  July,  however,  Mr.  Dudley  with  his  solicitor  waited 
on  Mr.  Edwards  with  six  depositions,  one  of  which,  that  of  a  man  named 
Passmore,  went  directly  to  the  point  to  show  that  the  vessel  was  in- 
tended for  the  Confederate  service.  It  was  shown  by  the  affidavit  of  an 
articled  clerk  of  Mr.  Squarey  that  he  had  examined  the  Birkenhead 
dock-master's  book,  and  found  an  entry  relating  to  a  screw  steamer,  Xo. 
290,  the  number  of  the  vessel  in  question,  of  the  registered  tonnage  of 
500  tons,  from  which  entry  it  appeared  that  the  name  of  her  master  was 
Matthew  J.  Butcher. 

Then  Passmore  deposed  as  follows : 

I,  William  Passmore,  of  Birkeulicad,  in  the  couuty  of  Cliestcr,  inariuei';  make  oath 
au(l  say  as  follows : 

1.  I  am  a  seaman,  and  have  served  as  such  on  board  Her  Majesty's  ship  Terrible  during 
the  Crimean  war. 

2.  Having  been  informed  that  hands  were  wanted  for  a  fighting-vessel  built  by 
Messrs.  Laird  &  Co.,  of  Birkenhead,  I  applied  on  Saturday,  which  was,  I  believe,  the 
21st  day  of  June  last,  to  Captain  Butcher,  who,  I  was  informed,  was  engaging  men  for 
the  said  vessel,  for  a  berth  on  board  her. 

3.  Captain  Butcher  asked  me  if  I  knew  where  the  vessel  was  going,  in  reply  to  which 
I  told  him  I  did  not  rightly  understand  about  it.  He  then  told  me  the  vessel  was  going 
out  to  the  Government  of  the  Confederate  States  of  America.  I  asked  him  if  there 
would  be  any  fighting,  to  which  he  replied,  yes,  they  were  goiug  to  fight.for  the  Southern 
€k>vernment.  I  told  him  I  had  been  used  to  fighting-vessels,  and  showed  him  my 
papers.  I  asked  him  to  make  me  signalman  on  board  the  vessel,  and,  iu  reply,  he  Bald 
that  no  articles  would  be  signed  until  the  vessel  got  outside,  but  he  would  make  me 
signalman,  if  they  required  one,  when  they  got  outside. 

4.  The  said  Captain  Butcher  then  engaged  me  as  an  able  seaman  on  board  the  same 
vessel,  at  the  wages  of  £4  10«.  per  month ;  and  it  was  arranged  that  I  should  join  the 
ship  in  Messrs.  Laird  &  Co.'s  yard  on  the  foUowing  Monday.  To  enable  me  to  get  on 
board,  Captain  Butcher  gave  me  a  password,  the  number  *^  290.^' 

5.  On  the  following  Monday,  which  was,  I  believe,  the  23d  of  June  last,  I  joined  the 
said  vessel  in  Messrs.  Laird  &  Co.'s  yard  at  Birkenhead,  and  I  remained  by  her  till 
Saturday  last. 

6.  The  said  vessel  is  a  screw-steamer  of  about  1,100  tons  burthen,  as  far  as  I  can  judge, 
and  is  built  and  fitted  up  as  a  fighting-ship  in  all  respects :  she  has  a  magazine  and 
shot  and  canister  racks  on  deck,  and  is  pierced  for  guns,  the  sockets  for  the  bolts  of 
which  are  laid  down.  The  said  vessel  has  a  large  quantity  of  stores  and^rovisions  on 
board,  and  she  is  now  lying  at  the  Victoria  Wharf  in  the  great  float  at  Birkenhead, 
where  she  has  taken  in  about  300  tons  of  coal. 

7.  There  are  now  about  thirty  hands  on  board  her,  who  have  been  engaged  to  go  oat 
in  her.  Most  of  them  are  men  who  have  previously  served  on  board  fighting-ships ; 
and  one  of  them  is  a  man  who  served  on  board  the  Confederate  steamer  Sumter.  It  is 
well  known  by  the  hands  on  board  that  the  vessel  is  going  out  as  a  privateer  for  the 
Confederate  Qovemment  to  act  against  the  United  States  under  a  commission  from  Mr. 
Jefi'erson  Davis.  Three  of  the  crew  are,  I  believe,  engineers ;  and  there  are  also  some 
firemen  on  board. 

8.  Captain  Butcher  and  another  gentleman  have  been  on  board  the  ship  almost  every 
day.  It  is  reported  on  board  the  ship  that  Captain  Butcher  is  to  be  the  sailing-master, 
and  that  the  other  gentleman,  whose  name,  I  believe,  is  Bullock,  is  to  be  the  fighting 
captain. 

9.  To  the  best  of  my  information  and  belief,  the  above-mentioned  vessel,  which  I 
have  heard  is  to  be  called  the  Florida,  is  being  equipped  and  fitted  out,  in  order  that 
she  may  bo  employed  in  the  service  of  the  Confederate  Government  in  America,  to  cruise 
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4ind  to  commit  hostilities  against  the  Government  and  people  of  the  United  States  of 

WILLIAM  PASSMORE. 

Sworn  before  me  at  the  custom-house,  Liverpool,  this  Slst  day  of  July,  1862. 

S.  PRICE  EDWARDS, 

Collector.' 

Thus  it  appearcHi  that  the  registered  captain  of  the  vessel,  and  who 
was  in  charge  of  her,  had  actually  engaged  a  seaman  expressly  for  the 
service  ofthe  Confederate  States.  The  other  depositions  went  strongly 
to  show  that  Captain  Bullock  was  the  agent  of  the  Confederate  Govern- 
ment; that  he  had  superintended  the  building: of  the  vessel;  selecting 
the  timber  to  be  used  for  her,  and  directing  and  giving  orders  to  the 
workmen;  and,  this  being  so,  that  he  had  proposed  to  one  Brogan,  an 
apprentice  in  the  ship-building  yard  of  Messrs.  Laird  &  Co.,  to  enter  as 
carpenter's  mate  on  board  the  vessel. 

Now,  if  this  evidence  could  be  relied  on,  it  established  a  strong  case 
against  the  vessel,  and  attbrdcd  sufficient  reason  for  seizing  her.  I  by 
no  means  go  the  length  of  saying  that  a  public  prosecutor  is  bound  to 
accept  as  trustworthy  evidence  the  statements  of  witnesses  furnished  to 
him  by  a  party  interested,  till  he  has  had  an  opportunity  of  satisfying 
himself  that  the  evidence  is  deserving  of  credit.  But  here  the  officer 
whose  business  it  was  neither  acted  nor  inquired.  He  made  no  inquiry 
in  the  first  instance  of  the  workman  in  Messrs.  Laird's  yard,  who  ap- 
pears to  have  been  willing  to  speak.  The  important  statement  that  it 
had  been  represented  to  General  Burgoyne,  when  visiting  the  yard,  that 
the  vessel  was  being  built  for  the  Spanish  government,  while  the  Spanish 
minister  in  London  denied  the  fact,  was  not  followed  up.  When  the 
evidence  of  Passmore  and  Brogan  was  brought  before  him,  he  took  no 
trouble  to  communicate  with  these  witnesses  with  the  view  of  satisfying 
himself  of  the  truth  of  their  statements. 

The  blame  of  this  inaction,  however,  attaches  rather  to  those  under 
whose  direction  Mr.  Edwards  proceeded  than  to  himself.  He  cannot, 
I  think,  be  justly  blamed  for  having  isought  for  and  acted  under  the 
•directions  of  his  superiors  in  London  in  an  afiPair  of  so  much  impor- 
tance. 

The  legal  advisers  of  the  Customs  Department  of  the  Government  did 
not  see  in  the  evidence  submitted  to  them  sufficient  to  justify  the  seizure 
of  the  ship.    The  assistant  solicitor  reports  as  follows : 

In  my  opinion  there  is  not  sufficient  evidence  in  this  case  to  jnstify  the  detention  of 
the  vessel  under  the  59  (Jeorge  III,  c.  69.  The  only  affidavit  that  professes  to  give 
anything  like  positive  evidence  is  that  of  the  seaman  Passmore ;  but,  assuming  all  ho 
states  to  be  true,  what  occurred  between  the  reputed  master  (Butcher)  and  nimself 
would  not  warrant  a  detention  under  section  6,  nor  support  an  information  for  the  pen- 
alty under  that  section.  Nor  do  I  think,  however  probable  it  may  seem  that  the  ves- 
sel is  fitted  out  for  the  military  operations  mentioned,  that  sufficient  evidence  has  been 
Adduced  to  entitle  the  applicants  to  the  interference  of  the  Collector  of  Customs  at  Liv- 
erpool. The  only  justifiable  grounds  of  seizure  imdec  section  7  of  the  act  would  be  the 
production  of  such  evidence  of  the  fact  as  would  support  an  indictment  for  the  misde- 
meanor under  that  section. 

J.  O^DOWD.- 

Customs,  July  22, 1862. 

This  report  of  the  assistant  solicitor  was  upheld  by  his  principal  : 

I  entirely  concur  with  Mr.  O'Dowd  in  opinion  that  there  is  not  sufficient  evidence  to 
warrant  the  seizure  or  detention  of  the  ship  by  the  officers  of  customs.    There  appears 

•Appendix  to  British  Case,  vol.  i,  p.  189. 

^  Appendix  to  United  States  Case,  vol.  i,  p.  J^.^^^  ^^  GoOqIc 


456  ARBITRATION    AT    GENEVA. 

to  be  some  evidence  of  enlistment  of  individuals,  and  if  that  were  sufficient  to  satisfy 
a  court,  they  would  be  liable  to  pecuniary  penalties,  for  security  of  which,  if  recovered, 
the  customs  might  detain  the  ship  until  those  penalties  were  satisfied  or  good  bail  given ; 
but  there  is  not  evidence  enough  of  enlistment  to  call  upon  the  customs  to  prosecute*. 
The  United  States  Couiul  or  any  other  person  may  do  so  at  their  own  risk,  if  they 
see  fit. 

F.  J.  HAMELJ 
July  22, 1802. 

The  commissioners  adopted  the  views  of  their  advisers,  and  on  the 
22d  of  July  reported  to  the  Lords  of  the  Treasury  accordingly,  but 
accompanied  their  report  with  the  very  proper  suggestion  that  should 
their  lordships  entertain  any  doubt  upon  the  subject,  the  opinion  of  the 
Law-Officers  should  be  taken.  The  papers  were  forwarded  by  the  Treas- 
ury to  the  foreign  office  without  a  moment's  delay,  in  order  that  the 
opinion  of  Lord  Kussell  might  be  taken,  as  appears  from  a  note  from 
the  secretary  of  the  treasury  to  the  under  secretary  of  state  for  foreign 
affiiirs : 

Treasury,  July  22,  18G2. 

My  Dear  Mr.  Layard  :  As  the  communication  may  bo  considered  pressing,  I  send 
it  to  you  unofticially  to  save  time.    Perhaps  you  will  ascertain   from  Lord   Russell 
whether  it  is  his  wish  that  we  should  take  the  opiuion  of  the  law-officers  as  to  the  case 
of  this  vessel.     It  is  stated  that  she  is  nearly  ready  for  sea. 
Sincerely  voors, 

GEO.  A.  H.VMILTON.« 

The  depositions  of  Passmore  and  the  others  were  transmitted  also  by 
Mr,  Adams,  to  Earl  Russell,  with  the  accompanying  note : 

Legation  of  the  United  States, 

London,  July  22  j  186-2. 
My  Lord  :  I  have  the  honor  to  transmit  copies  of  six  depositions  taken  at  Liverpool, 
tending  to  establish  the  character  and  destination  of  the  vessel  to  which  I  called  yonr 
lordship's  att-ention  in  my  note  of  the  23d  of  June  last. 

The  originals  of  these  papers  have  already  been  submitted  to  the  collector  of  the 
customs  at  that  port,  in  accordance  with  the  suggestions  made  in  your  lordship's  note 
to  me  of  the  4th  of  July,  as  the  basis  of  an  application  to  him  to  act  under  the  powers 
conferred  by  the  enlistment  act.  But  I  feel  it  to  be  my  duty  further  to  communicate  the 
facts  as  there  alleged  to  Her  Majesty's  government,  and  to  request  that  such  further 
proceedings  may  be  had  as  may  carry  into  full  effect  the  determination  which  I  doubt 
not  it  ever  entertains  to  prevent,  by  all  lawful  means,  the  litting  out  of  hostile  expe- 
ditions against  the  government  of  a  country  w^ith  which  it  is  at  peace. 
I  avail,  &c., 

CHARLES  FRANCLS  ADAMS.^ 

The  papers  were  snhmitted  to  the  law-officers  on  the  23d,  with  a  re- 
quest for  their  answer  at  their  earliest  convenience. 

In  the  mean  time  Mr.  Squarey  had  procured  two  other  important 
depositions :  the  one  that  of  a  ship's  carpenter,  named  Koherts,  who 
stated  that  he  had  been  engaged  as  carpenter's  mate  on  board  this  ves- 
sel, and  had  seen  Captain  Butcher  by  appointment,  and  that  Captain 
Butcher  had  spoken  to  the  boatswain  about  him  ;  and  that  it  was  gen- 
erally understood  on  board  of  the  vessel  that  she  w^as  going  to  Nassau 
for  the  southern  government;^  the  other  an  affidavit  of  Robert  John 
Taylor,  which  was  still  more  to  the  purpose.  This  man,  an  Englishman 
by  birth,  but  living  at  Mobile,  had  been  captured  in  attempting  to  run 
the  blockade,  and  was  now  desirous  of  taking  service,  whereby  to  get 
back  to  Mobile.    The  material  part  of  his  statement  was  as  follows : 

Mr.  Rickarby,  of  Liverpool,  a  brother  of  the  owner,  at  Mobile,  of  the  vessel  in  which 
I  was  captured  when  attempting  to  run  the  blockade,  gave  me  instructions  to  go  to 
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Captain  Butcher,  at  Laird^e  yard,  Birkeubead.  I  had  previously  called  'on  Mr.  Rick- 
arby,  and  told  him  that  I  wanted  to  fto  South,  as  the  Northerners  had  robbed  me  of 
my  clothes  when  I  was  captured,  and  I  wanted  to  have  satisfaction. 

1  first  saw  Captain  Bntcher  at  one  of  Mr.  Laird's  offices  last  Thursday  fortnight, 
(namely,  the  3d  of  July  last.)  I  told  him  that  I  had  been  sent  by  Mr.  Rickarby,  and 
asked  him  if  he  were  the  captain  of  the  vessel  which  was  lying  in  the  dock.  I  told 
him  that  I  was  one  of  the  men  that  had  been  captured  in  one  of  Sir.  Rickarby 's  vessels, 
and  that  I  wanted  to  get  South  in  order  to  have  retaliation  of  the  Northerners  for  rob- 
bing me  of  my  clothes.  He  said  that  if  I  went  with  him  in  his  vessel  I  should  very 
shortly  have  that  opportunity. 

Captain  Bntcher  asked  me  at  the  interview  if  I  was  well  acquainted  with  the  Gulf 
ports,  and  I  told  him  I  was.  I  asked  him  what  port  he  was  going  to,  and  he  replied 
that  he  could  not  tell  me  then,  but  that  there  would  be  an  agreement  made  before  we 
left  for  sea.  I  inquired  as  to  the  rate  of  wages,  and  I  was  to  get  £4  lOs,  per  mouth, 
payable  weekly. 

1  then  inquired  if  I  might  consider  myself  engage<l,  and  he  replied,  yes,  and  that  I 
might  go  on  board  the  next  day,  which  I  accordingly  did  ;  and  I  have  been  working 
on  board  up  to  last  Saturday  night.^ 

These  depositions  were  properly  forwarded  by  Mr.  Squ«irey  to  Mr. 
Gardner,  the  secretary  to  the  board  of  customs,  together  with  an  opin- 
ion which  had  been  given  by  Mr.,  now  Sir  Robert,  Collier,  on  the  whole 
case,  and  which  was  in  these  terms  : 

I  have  perused  the  above  affidavits,  and  I  am  of  opinion  that  the  collector  of  customs 
would  be  justilied  in  detaining  the  vessel.  Indeed,  I  should  think  it  his  duty  to  de- 
tain her ;  and  that  if,  after  the  application  which  has  been  made  to  him,  supported  by 
the  evidence  which  has  been  laid  before  me,  he  allows  the  vessel  to  leave  Liverpool, 
he  will  incur  a  heavy  responsibility — a  responsibility  of  which  the  board  of  customs, 
under  whose  directions  he  appears  to  be  acting,  must  take  their  share. 

It  api^ears  difficult  to  make  out  a  stronger  case  of  infringement  of  the  foreign-enlist- 
ment act,  which,  if  not  enforced  on  this  occasion,  is  little  better  than  a  dead  Tetter. 

It  well  deserves  consideration  whether,  if  the  vessel  be  allowed  to  escape,  the  Fed- 
eral Government  would  not  have  serious  grounds  of  remonstrance. 

R.  P.  COLLIER.- 

Temple,  July  23,  1862. 

Notwithstanding  this  additional  evidence,  and  the  decided  opinion  of 
Mr.  Collier,  strange  to  say,  the  assistant  solicitor  to  the  customs  re- 
mained unshaken  in  his  opinion.    He  reports  on  the  23d  : 

I  have  read  the  additional  evidence,  and  I  do  not  think  that  it  materially  strengthens 
the  case  of  the  applicants.  As  regards  the  opinion  of  Mr.  Collier,  I  cannot  concur  in 
his  views;  bnt,  adverting  to  the  high  character  which  he  bears  in  his  professional 
submit  that  the  board  might  act  judiciously  in  recommending  the  lords  of  the  treasury 
to  take  the  opinion  of  the  law-officers  of  the  Crown. 

J.  0*DOA\T).^ 

July  23,  1862. 

These  papers  were  immediately  submitted  to  the  law-oflicers. 
On  the  25th  of  July  came  a  further  affidavit  from  Mr.  Squarey,  that 
of  a  man  named  Redden,  who  deposed  as  follows : 

I  am  a  seaman,  and  have  followed  the  sea  for  fifteen  years.  I  have  been  boatswain 
on  board  both  steamers  and  sailing-vessels,  and  belong  to  the  naval  reserve. 

About  six  weeks  ago  I  was  engaged  by  Captain  Butcher,  (with  whom  I  had  previ- 
ously sailed,)  as  boatswain  on  board  a  vessel  then  in  Messrs.  Laird  &.  Co.^s  ship-building 
yard,  but  now  lying  in  the  Birkenhead  float,  and  known  by  the  name  of  No.  290.  The 
said  Captain  Butcher  offered  me  £10  per  month,  and  said  an  agreement  should  be 
signed  when  we  got  outside.  He  told  me  that  we  should  have  plenty  of  money  when 
we  got  home,  as  we  were  going  to  the  Southern  States  on  a  speculation  to  try  and  get 
some. 

The  crew  now  on  board  the  said  vessel  consists  of  about  forty  men,  but  I  believe  that 
she  will  take  to  sea  about  one  hundred  men,  all  told.  It  is  generally  understood  on  board 
that  she  will  clear  for  Nassau,  hot  not  make  that  port.  The  said  vessel  has  all  her 
stores  and  Ciials  on  board  ready  for  sea.  She  is  fitted  in  all  respects  as  a  man-of-war, 
to  carry  six  broadside-guns  and  four  pivots,  but  has  no  guns  or  ammunition  on  board 

'  British  Appendix,  p.  190. 
*  Ibid. 


British  Appendix,  vol.  i,  p.  197.         Digitized  by  LjOOQIC 


458  ARBITRATION    AT    GENEVA. 

as  yet.  The  rules  on  board  are  similar  to  those  in  use  on  a  mau-of-war,  and  the  meu 
are  not  allowed  to  sing  as  they  do  on  a  merchantman.  The  call  is  used  on  board. 
The  said  vessel  is  of  about  1,100  tons  burthen. 

I  know  Captain  Bullock.  He  has  been  superintending  the  building  of  the  said  vessel 
in  Messrs.  Laird  &  Co.'s  yard,  and  is,  I  believe,^to  take  charge  of  the  vessel  when  we 
get  outside. 

It  is  generally  understood  on  board  the  said  vessel  that  she  belongs  to  the  confed- 
erate government. 

HENRY  REDDEN. ' 

Nevertheless,  Mr.  O'Dowd  still  clings  to  his  opinion  with  the  perti- 
nacity with  which  men  sometimes  persist  in  adhering  to  an  opinion 
once  formed.    He  says : 

I  submit  a  reference  to  my  former  reports,  to  the  opinions  expressed  in  which  I  feel  stil^ 
bound  to  adhere.  So  far  from  giving^ additional  force  to  the  application,  the  affida\it 
of  Henry  Redden  appears  to  me  to  weaken  it,  as,  after  the  lapse  ot  several  days  since  the 
date  of  the  former  aflidavits,  the  applicants  are  confessedly  unable  to  make  out  a  better 
justification  for  detaining  the  vessel.  It  is,  no  doubt,  difficult  to  procure  fiatiBfactory 
evidence  in  such  a  case ;  but,  in  the  absence  of  at  least  a  clear  prima-fade  case,  there 
cannot  exist  those  gi'ounds  for  detaining  the  vessel  which  the  foreign-enlistment  act 
contemplates. 

J.  O'DOWD.' 

Customs,  July  25, 1862. 

There  was,  however,  abundant  evidence  to  make  out  a  prima-facle 
case,  and  of  that  opinion  were  the  law-officers  of  the  Crown,  who,  on  the 
29th  of  July,  reported  as  follows : 

In  our  opinion,  the  evidence  of  the  witnesses  who  have  made  depositions,  (we  allude 
particularly  to  William  Passmore,  Edward  Roberts,  Robert  John  Taylor,  and  Henry  Red- 
den,) coupled  with  the  character  and  structure  of  the  vessel,  makes  it  reasonably  clear 
that  such  vessel  is  intended  for  warlike  use  against  citizens  of  the  United  States  and 
in  the  interest  of  the  (so-calle<l)  Confederate  States.  It  is  not,  and  cannot,  be  denied 
that  the  vessel  is  constructed  and  adapted  as  a  vessel  of  war,  l)eing  pierced  for  gans, 
the  sockets  for  the  bolt.s  of  which,  Passmore  states,  are  already  laid  down,  and  having  a 
magazine,  and  shot  and  canister  racks  on  the  deck,  and  a  certain  number  of  canisters  be- 
ing actually  on  board.  It  is  also  stated  in  the  report  of  the  commissioners  of  customs 
of  July  1st  that  Messrs.  Laird,  the  builders,  do  not  deny  that  the  vessel  has  been  bnilt 
for  some  "foreign  government,"  although  they  maintain,  apparently,  a  strict  reserve 
as  to  her  actual  destination,  and  as  to  the  "  foreign  government"  in  particular  for 
whose  service  she  is  intend  )d.  We  do  not  overlook  the  facts  that  neither  guns  nor 
ammunition  have  as  yet  been  shipped ;  that  the  cargo,  (though  of  the  nature  of  naval 
stores  in  connection  with  war-steamers,)  may  yet  be  classed  as  a  mercantile  cargo ;  and 
that  the  crew  do  not  appear  to  have  been,  in  terms  and  form  at  least,  recruited  or  en- 
rolled as  a  military  crew.  It  is  to  be  expected  that  great  stress  will  be  laid  upon  these 
circumstances  by  the  owners  and  others  who  may  oppose  the  condemnation  of  the 
vessel  if  seized  by  the  officers  of  the  customs ;  and  an  argument  may  be  raised  as  to 
the  proper  construction  of  the  words  which  occur  in  the  seventh  section  of  the  foreign- 
enlistment  act,  ''  equip,  furnish,  fit  out,  or  arm,"  which  words,  it  may  be  suggested, 
point  only  to  the  rendering  a  vessel,  whatever  may  be  the  character  of  its  structure, 
presently  fit  to  engage  in  hostilities.  We  think,  however,  that  such  a  narrow  con- 
struction ought  not  to  be  adopted  ;  and,  if  allowed,  would  fritter  away  the  act,  and 
give  impunity  to  open  and  flagrant  violations  of  its  provisions.  We,  therefore,  recom- 
mend that  without  loss  of  time  the  vessel  be  seized  by  the  proper  authorities,  after 
which  an  opportunity  will  be  aflforded  to  those  interested  previous  to  condemnation  to 
alter  the  facts,  if  it  may  be,  and  to  show  an  innocent  destination  of  the  ship.  In  the 
absence  of  any  such  countervailing  case  it  appears  to  us  that  the  vessel,  cargo,  and 
stores  may  be  properly  condemned.  ^ 

Unfortunately,  the  report  of  the  law-officers  came  too  late.  Before 
the  necessary  orders  to  seize  the  vessel  could  be  issued,  a  telegraphic 
message  from  Liverpool  announced  that  she  had  gone  out  of  dock  the 
night  before,  (the  28th,)  and  had  left  the  port  that  morning,  (the  29th.) 
She  left  under  the  pretense  of  making  a  trial  trip,  but  stood  out  to  sea, 
and  never  returned. 

'  British  Appendix,  vol.  i,  p.  193. 
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Upon  these  facts  it  appears  to  me  impossible  to  say  tbat  in  respect  of 
this  vessel  there  was  not  an  absence  of  "tine  diligence"  on  the  part  of 
the  British  authorities.  The  delay  which  occurred  in  the  furnishing  of 
the  report  of  the  law-officers  is  no  doubt  to  be  attributed  to  the  illness 
of  the  Queen's  advocate,  referred  to  in  the  case  of  the  United  States — 
an  illness  unhappily  affecting  his  mental  faculties,  and  which  necessi- 
tated his  entire  withdrawal  from  public  life.  As  senior  in  standing  of 
the  law-officers,  the  papers  would  be  sent  to  him  in  the  first  instance. 

From  a  letter  from  Mr.  Adams  to  Mr.  Seward,  of  the  1st  of  August, 
1862,  it  appears  that,  in  the  interview  had  by  the  former  with  Lord 
Enssell,  on  the  previous  day.  Lord  Eussell  had  explained  to  him  that  a 
delay  in  determining  on  the  course  to  be  taken  with  respect  to  the  Ala- 
bama had  most  unexpectedly  been  caused  by  the  sudden  development 
of  a  malady  of  the  Queen's  <advocate.  Sir  John  Harding,  totally  incapaci- 
tating him  for  the  transaction  of  business,  and  that  this  had  made  it 
necessary  to  call  in  other  parties,  whose  opinion  had  been  at  last  given 
for  the  detention  of  the  gun-boat.*  Upon  this,  it  is  observed  in  the 
argument  of  th^  United  States,  that  no  opinion  of  the  law-officers  was 
signed  by  the  Queen's  advocate  after  the  30th  of  June,  whence,  it  is 
said,  the  United  States  infer  that  that  officer  "  was  unable  to  attend  to 
.  his  duties  as  early  as  that  date,"  and,  it  is  added  with  an  ungenerous 
sneer,  "they  infer  thnt  it  was  not  necessary  to  call  in  new  parties,  but 
to  call  upon  the  old."  *  The  unworthy  insinuation  here  meant  to  be 
conveyed  is  that  Lord  Russell  stated  that  which  was  untrue — an  insin- 
uation which  will  be  treated  as  it  deserves  by  every  one  who  knows  him. 
It  is  obvious  that  Mr.  Adams  must,  in  this'  particular,  have  misunder- 
stood his  lordship.  The  accompanying  explanation  of  the  circumstances 
attending  the  delay  in  the  delivery  of  the  opinion  of  the  law-officers  on 
the  occasion  in  question  has  be^n  handed  to  the  tribunal  by  Sir  Roun- 
d^ll  Palmer,  and  is  beyond  doubt  the  true  explanation : 

Sir  John  Harding  was  ill  from  the  latter  part  of  June,  1862,  and  did  not,  after  tbat 
time,  attend  to  government  business.  It  was  not,  however,  known,  till  some  weeks 
afterward,  that  he  was  unlikely  to  recover ;  nor  did  the  disorder  undergo,  till  the  end 
of  July,  such  a  development  as  to  make  the  government  aware  that  the  case  was  one 
of  permanent  mental  alienation. 

Although,  when  a  law-oflScer  was  ill,  he  would  not  be  troubled  with  ordinary  busi- 
ness, it  was  quite  consistent  with  probability  and  experience  that,  in  a  case  of  more 
than  usual  importance,  it  would  be  desired,  if  possible,  to  obtain  the  benefit  of  his 
opinion.  Under  such  circumstances,  the  papers  would  naturally  be  sent  to  his  private 
house ;  and  if  this  was  done,  and  if  be  was  unable  to  attend  to  them,  some  delay  would 
necessarily  take  place  before  the  impossibility  of  his  attending  to  them  was  known. 

Lord  Russell  told  Mr.  Adams  (3l8t  July,  1862,)  that  some  delay  had,  in  fact,  occurred 
with  respect  to  the  Alabama,  in  consequence  of  Sir  John  Harding's  illness.  He  could 
not  have  made  the  statement,  if  the  fact  were  not  really  so ;  because,  whatever  the 
fact  was,  it  must  have  been,  at  the  time,  known  to  him.  The  very  circumstance,  that 
Sir  J.  Harding  had  not  already  advised  unon  the  case  in  its  earlier  stage,  might  be  a 
reason  why  it  should  be  wished  to  obtain  liis  opinion. 

Sir  J.  Harding  and  his  wife  are  both  (some  years  since)  dead ;  so  are  Sir  W.  Ather- 
ton  (the  then  attorney-general)  and  his  wife ;  no  information,  therefore,  as  to  the  cir- 
cumstances which  may  have  caused  delay,  with  respect  to  the  delivery  at  their  private 
houses,  or  the  transmission  and  consideration  of  any  papers  on  this  subject,  can  now 
be  obtained  from  them. 

The  then  solicitor-general  was  Sir  R.  Palmer,  who  is  able  to  state  positively  that  the 
first  time  he  saw  or  heard  of  the  papers  sent  to  the  law-officers  (i.  e.,  all  three  law- 
oflicers)  on  the  23d  and  25th  or  26tn  of  Julj^,  was  on  the  evening  of  Monday  the  28th  of 
July,  when  he  was  summoned  by  the  attorney-general,  Sir  W.  Atherton,  to  consider 
them  in  consultation,  and  when  the  advice  to  be  given  to  the  government  was  agreed 
upon.  Sir  R.  Palmer  thinks  it  his  duty  to  add,  that  no  government  ever  had  a  more 
diligent,  conscientious,  and  laborious  servant  than  Sir  W.  Atherton  ;  and  that  it  is  in 
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the  laat  decree  uulikely  that  he  would  have  been  guilty  of  any  uegligeuco  or  unneces- 
sary delay  in  the  consideration  of  papei*8  of  such  importance. 

As  I  think  that  a  government,  in  the  habit,  according  to  its  consti- 
tutional practice,  of  consulting  its  legal  advisers  before  taking  action 
on  matters  of  importance,  would  be  entitled  to  reasonable  time  for  doing 
so  on  such  an  occasion  as  this,  and  would  not  be  liable  for  delay  occa- 
sioned by  an  unforeseen  accident,  I  should  not  have  been  prepared  to 
say,  had  the  delay  in  the  report  of  the  law-oflBcers  thus  arising  been  the 
sole  cause  of  the  delay  in  ordering  the  seizure  of  this  vessel,  that  a  de- 
lay arising  from  such  an  accident  could  properly  be  attributed  to  a  want 
of  "due  diligence''  in  the  government.  The  want  of  "due  diligence," 
on  which  my  judgment  in  respect  of  the  Alabama  rests,  is  to  be  found 
further  back.  I  entirely  agree  with  Sir  Robert  Collier  that  it  was  the 
duty  of  the  collector  of  customs  at  Liverpool,  as  early  as  the  22d  of  July, 
to  detain  this  vessel.  When  for  his  better  guidance  and  protection  the 
collector  sought  the  directions  of  his  superiors — for  which  I  can  scarcely 
blame  him,  although  the  case  appeared  clear  enough — it  became,  in  my 
opinion,  the  duty  of  the  commissioners  of  customs  at  offce  to  direct  the 
seizure  to  be  made.  Misled  by  advice  which  they  ought  to  have  re- 
jected as  palpably  erroneous,  they  unfortunately  refused  to  cause  the 
vessel  to  be  seized.  The  matter  properly  belonged  to  their  department ; . 
it  was  competent  to  them  to  act  independently  of  any  other  department 
of  the  state ;  and  the  case,  as  it  seems  to  me,  was  too  clear  to  require 
the  opinion  of  the  law-officers,  although,  after  the  decision  of  the  com- 
missioners, it  might  well  be  deemed  proper  on  the  part  of  the  heads  of 
the  government  to  consult  the  law-officers  before  acting  in  opposition 
to  it. 

At  the  same  time,  I  must  not  be  understood  as  holding  that  a  mere 
error  in  judgment  amounts  to  negligence.  Questions  present  themselves 
in  the  business  of  life  so  difficult  of  decision  that  the  wisest  and  the 
ablest  men  are  apt  to  err  in  respect  of  them.  Humanum  est  errare.  In 
such  cases  the  question  must  always  be  one  of  degree.  But  here  I  can- 
not help  thinking  that  the  mistake  was  such  as  to  carry  with  it  legal 
responsibility  as  its  consequence.  I  readily  admit  that,  in^  a  case 
of  doubt,  a  public  department  may  properly  act  on  the  advice  of  its 
constitutional  advisers,,  and  would  not  be  liable  to  the  imputation  of 
negligence  if  that  advice  should  turn  out  to  be  unsound.  But  here  I 
think  there  was  no  room  for  doubt.  My  judgment  is  founded  on  the 
view  that  the  course  to  be  taken  was  plain  and  unmistakable,  but  un- 
fortunately was  not  pursued ;  and  that  there  was  consequently  an  ab- 
sence of  the  due  diligence  which  ought  to  have  been  exercised. 

The  vessel  having  thus  escaped  through  want  of  due  diligence  in  that 
department  of  the  government  to  which  it  specially  appertained  to 
seize  her,  the  entire  British  government,  and  through  them  the  British 
people,  become,  as  it  appears  to  me,  by  necessary  consequence,  involved 
in  a  common  liability.  But  how  far,  considering  the  fact  that,  while 
the  British  government  was  desirous  of  doing  its  duty  in  respect  of  this 
vessel,  the  escape  of  it  was,  in  the  event,  practically  speaking,  the  result 
of  an  unfortunate  and  unforeseen  accident,  the  tribunal  should  award 
to  the  United  States  damages  to  the  full  extent  demanded,  as  though 
the  result  had  arisen  from  negligence  alone,  is  a  question  which  may 
deserve  serious  consideration. 

But  it  belongs  rather  to  a  different  department  of  our  labors,  and  I 
will  reserve  it  till  we  enter  thereupon. 
Aft.r  i^-axin,  T  iv-      But,  I  am  soHTy  to  say,  the  charge  of  want  of  diligence 
crpooi.  1^  respect  of  this  vessel  does  not  stop  with  the  fact  of  her 

escape.  ^y— ^^y      ^     ^-^ 
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On  tbe  luoruing  of  the  30th  of  July,  a  letter  of  the  29tb,  from  Mr. 
Squarey's  firm,  informed  the  commissiouers  of  customs  that  the  vessel 
had  come  out  of  dock  the  night  before,  and  had  steamed  down  the  river 
between  ten  and  ele.ven  that  morning,  as  the  writers  had  reason  to  be- 
lieve, on  her  way  to  Queenstown.^  At  that  time,  indeed,  the  commis- 
sioners of  customs  were  under  the  belief  that  there  were  not  sufficient 
grounds  for  detaining  the  vessel.  It  wa«,  therefore,  not  to  be  expected, 
that  on  being  informed  she  had  left  the  Mersey  and  gone  to  Queenstown, 
they  should  take  any  steps  to  seize  her  at  the  latter  place.  But  on  the 
preceding  day,  the  29th,  the  opinion  of  the  law-officers  had  been  given 
that  the  vessel  should  be  seized.  Had  that  opinion  been  at  once  commu- 
nicated to  the  customs,  as  the  emergency  of  the  case  required,  and  the 
commissioners  had  themselves  immediately  telegraphed  to  the  collector  at 
Liverpool,  as  it  wouldhave  been  their  duty  to  do,  desiring  him  to  ascertain 
where  the  ship  was,  and  if  possible  to  follow  and  seize  her,  there  would 
still  have  been  an  opportunity  of  stopping  her;  for  it  appears  thati  she 
first  proceeded  to  Moelfra  Bay,  on  the  Welsh  coast,  a  place  about  fifty 
miles  from  Liverpool,  and  remained  cruising  off  the  coast.  On  the 
afternoon  of  the  30th  the  tug  Hercules  left  the  Mersey,  with  thirty  or 
forty  men,  who  were  to  form  part  of  the  ship's  crew,  and  found  her  in 
Moelfra  Bay,  where  the  two  vessels  lay  alongside  one  another  till  mid- 
night, and  the  war-steamer  remained  till  3  in  the  morning  of  the  31st. 
On  the  morning  of  the  3()th,  prior  to  the  Hercules  leaving  the  river,  the 
consul  called  in  person  upon  the  collector  and  informed  him  that  the 
tug  was  then  in  port,  having  returned  from  the  Alabama  the  evening 
before ;  that  she  reported  that  the  Alabama  was  cruising  off  Point  Lynas, 
and  that  she  (the  tug)  was  then  taking  on  board  men  and  equipments  to 
*' convey  down  to  the  gun- boa t.''^ 

The  collector  sent  the  surveyor  to  the  tug,  and  he  reported  that  he 
found  a  considerable  number  of  persons  on  deck,  "  some  of  whom  admit- 
ted that  they  were  a  portion  of  the  crew  and  were  going  to  join  the  gun- 
boat." He  also  informed  the  collector  that  it  was  said  she  had  cruised 
off  Point  Lynas  the  night  before. ' 

It  is  obvious  that  if  a  telegraphic  communication  had  been  sent  to  the 
collector  at  Liverpool,  as,  looking  to  the  urgency  of  the  case,  it  should 
have  been,  he  might,  by  following  the  Hercules,  have  found  the  steamer 
in  Moelfra  Bay;  and  though  in  these  waters,  as  being  beyond  his  juris- 
diction, he  would  have  had  no  authority  to  seize  her,  he  might  have 
called  on  the  collector  of  customs  at  Beaumaris,  a  place  eight  miles  off, 
within  whose  jurisdiction  she  was,  to  take  the  necessary  steps  for  doing 
so.  Knowing  that  she  was  off*  that  pajjb  of  the  Welsh  coast,  he  might  also 
have  telegrai)hed  from  Liverpool,  before  leaving  to  follow  the  Hercules, 
to  the  collector  at  Beaumaris  to  look  out  for  the  vessel,  and,  if  possible, 
to  seize  her. 

Unfortunately,  the  report  of  the  law-officers,  though  sent  in  on  the 
20th,  was  not  communicated  to  the  commissioners  of  customs  till  the 
afternoon  of  the  31st,  by  which  time  the  vessel  was  beyond  the  reach  of 
British  jurisdiction.  It  followed  the  ordinary  routine  of  official  commu- 
nication— was  sent  in  to  the  foreign  office,  thence  to  the  treasury,  and 
thence  to  the  department  of  the  customs.** 

It  seems  to  me  that  the  United  States  Government  have  also  reason  to 
complain  of  the  inactivity  of  the  collector  at  this  conjuncture  in  another 

*  BritiHh  Appendix^  vol.  i,  p.  Wi), 
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particular.  When,  ia  addition  to  the  evidence  which  had  pa8se<l  through 
his  hands,  the  collector  found  that  the  vessel,  having  gone  out  ostensi- 
bly on  a  trial  trip,  did  not  return,  but  was  lying  off  the  Welsh  coasts 
and  that,  instead  of  having  shipped  her  crew  at  Liverpool,  she  was  hav- 
ing them  brought  off  to  her  by  the  Hercules,  all  doubt  as  to  the  real 
character  and  destination  of  the  ship  should  have  been  at  an  end ;  and 
as  he  might  fairly  presume  that  the  men  had  a  knowledge  of  the  service 
on  which  they  were  entering,  he  ought  not  to  have  allowed  the  Hercules 
to  leave,  (unless  for  the  purpose  of  finding  and  seizing  the  war-steamer,) 
seeing  that,  under  the  6th  section  of  the  foreign-enlistment  act,  he  had 
power  to  seize  the  tug,  as  being  about  to  take  off  to  the  steamer  persons 
who  had  unlawfully  enlisted  as  part  of  her  crew. 

I  must  say  I  think  the  complaint  of  the  United  States  of  a  want  of 
official  activity  at  such  a  conjuncture  by  no  means  without  foundation. 

There  is  little  more  to  be  said  on  the  subject  of  the  Alabama.    She 

left  England  without  her  guns  or  munitions  of  war  of  any 

Arm.n«oirTm^.r«.  ^jj^^       Q|^g  rcccivcd  hcr  armament,  as  we  now  know^  off 

Terceira,  it  having  been  conveyed  to  her  in  two  vessels  called  the 
Bahama  and  Agrippina,  but  without  any  knowledge  whatever  on  the 
part  of  the  authorities  that  those  vessels  were  leaving  Liverpool  for  the 
purpose.  What  is  stated  in  the  British  counter  case  on  this  head  ap- 
pears to  me  strictly  accurate : 

The  Alabama  sailed  from  England  ^wholly  ananne<1,  and  with  a  crew  hired  to  work 
the  ship,  and  not  enlisted  for  the  confederate  service.  She  received  her  armament  at 
a  distance  of  more  than  1,000  miles  ircm  England,  and  was  armed  for  war,  not  within 
the  Queen^s  dominions,  but  either  in  Portuguese  waters  or  on  the  high  seas.  The  gans 
and  ammunition,  whicn  were  put  on  board  of  her  off  Terceira,  had  been  procured  and 
<;xported  from  England  in  an  ordinary  merchant-steamer,  which  loaded  them  as  cargo 
and  sailed  with  a  regular  clearance  for  Nassau.  The  clearance  and  departure  of  this 
steamer  presented,  so  far  as  Her  Majesty^s  government  is  aware,  no  circumstance  dis- 
tingnishmg  her  from  ordinary  blockade-runners.  No  information  was  ever  given  or 
representati(9n  made  to  the  government  as  to  this  ship  or  her  cargo  before  she  left 
British  waters;  nor  does  it  a]>near  that  the  errand  on  which  she  was  employed  was 
known  to  or  suspected  by  the  officials  of  the  United  States.  But,  even  had  a 
suspicion  existed  that  her  cargo  was  exported  with  the  intention  that  it  should  be 
used,  either  in  theConfwlerate  States  or  elsewhere,  in  arming  a  vessel  which  had  been 
unlawfully  fitted  in  England  for  warlike  employment,  this  would  not  have  made  it  the 
duty  of  the  officers  of  customs  to  detain  her,  or  have  empowered  them  to  do  so.  Such 
a  transaction  is  not  a  breach  of  English  law  ;  nor  is  it  one  which  the  British  gOTern- 
ment  was  under  any  obligation  to  prevent.  Whether  the  cargo  was  sent  from  the  same 
port  as  the  ship,  or  from  a  different  port,  and  by  the  same  or  different  persons,  is  mani- 
festly immaterial  for  this  purpose.  The  distinction  is  plainly  not  such  as  to  create  in 
the  one  case  a  dnty  which  would  not  arise  in  the  other.  ^ 

The  armament  was,  however,  prepared  in  England,  and  it  was  part 
of  the  same  scheme  that  the  vessel  having  beeu  "equipped,"  that  is  to 
say  prepared  to  receive  her  armament  in  England,  should  have  her  ar- 
mament and  crew  sent  out  and  put  on  board  out  of  the  Queen's  domin- 
ions, for  the  purpose  of  immediate  warfare.  It  is  fairly  open  to  conten- 
tion that  under  such  circumstances  the  whole  should  be  regarded  as  one 
armed liostile  expedition  issuing  from  a  British  port,  or,  at  all  events, 
that  the  ulterior  purpose  of  arming,  though  out  of  British  jurisdiction^ 
gives  to  such  an  equipment  of  the  vessel  within  the  jurisdiction  the 
character  of  an  equipment  with  intent  to  carry  on  war. 

On  the  whole,  1  concur  with  the  rest  of  the  tribunal  in  thinking  that 
in  respect  of  this  vessel  the  liability  of  Great  Britain,  in  respect  of  want 
of  due  diligence,  is  established  by  the  facts. 

It  would  be  unnecessary  to  pursue  the  history  of  the  Alabama  any 
further,  were  it  not  that,  in  respect  of  her  after-proceedings,  imputa- 
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tioijs  of  insincere  neutrality  are  cast  upon  British  authorities.    As  to 
these  it  becomes  necessary  to  say  a  word. 

The  first  port  she  put  into  after  leaving  Liverpool  was  at  Martinique. 
The  Agrippina,  with  a  cargo  of  coal  specially  destined  for 
the  Alabama,  was  there  by  arrangement  awaiting  her  ar-        ai Mart.n,qi.e. 
rival.   What  further  passed  is  thus  stated  in  the  argument  of  the  United 
States:* 

The  Aj^rippina  left  port  npoa  the  order  of  Captain  Sdmmes  to  got  nailer  way  forth- 
with and  proceed  to  a  new  place  of  rendezvons,  as  ^*it  would  not  do  for  hin\  to  think  of 
coaling  in  Martinique  under  the  circumstances.^^    Martinique  was  under  the  jurisdiction 
of  the  French  goYemment  and  not  under  that  of  Her  Majesty. 

The  part  of  this  passage  printed  in  italics  is  taken  from  the  journal  of 
Captain  Semmes,  set  out  in  the  sixth  volume  of  the  United  States  Ap- 
X)endix,  p.  491. 

The  effect  of  this  statement  is  to  convey  the  impression  that  Captain 
Semmes  found  it  would  not  do  for  him  to  coal  at  Martinique  on  ac- 
count of  the  strictness  of  the  French  authorities,  as  compared  with  the 
lax  neutrality  of  ports  within  Her  Majesty's  jurisdiction.  I  deeply  and 
sincerely  regret  to  find  myself  bound  to  denounce  this  representation  as 
altogether  disingenuous.  It  was  the  fear  of  the  United  States  cruisers, 
not  apprehension  of  French  authorities,  which  led  Captaiu  Semmes  to 
seelt  a  safer  place  for  coaling.    His  journal  shall  speak  for  itself: 

After  describing  his  cruise  and  captures  until  October  30,  he  continues,  (p.  492:) 

*•  The  engineer  having  now  reported  to  me  that  we  had  no  more  than  about  four  davs  of 
fuel  on  board,  I  resolved  to  withdraw  from  the  American  coast,  run  down  into  the  West 
Indies  to  meet  my  coal-ship,  and  renew  my  supply.  Being  uncert-ain,  in  the  commence- 
ment of  my  career,  as  to  the  reception  I  should  meet  witn  in  neutral  ports,  and  fear- 
ing that  I  might  have  difficulty  in  procuring  coal  in  the  market,  I  had  arranged  with 
my  ever-attentive  co-laborer.  Captain  Bullock,  when  we  parted  off  Terceira,  to  have  a 
supply-ship  sent  out  to  me  from  time  to  time,  as  I  should  indicate  to  him  in  the  ren- 
dezvous. The  island  of  Martinique  was  to  be  the  first  rendezvous,  and  it  was  thither 
accordingly  that  we  were  now  bound.  This  resolution  was  taken  on  the  30th  of  Octo- 
ber." 

After  describing  several  other  captures,  and  his  arrival  at  Martinique,  he  continues, 
(p.  ,514:) 

"I  found  here  at  her  anchors,  as  I  ha<l  expected,  my  coal-ship  the  AgiMppina.  She 
bad  been  lying  here  eight  days.  Her  master,  an"*  old  Scotchman,  who,  like  most  old 
sailors,  was  fond  of  his  grog,  had  been  qnite  indiscreet,  as  I  soon  learned,  in  talking 
about  his  ship  and  her  movements.  Instead  of  pretending  to  have  come  in  for  water 
or  repairs,  or  to  hunt  a  market,  or  for  something  of  the  kind,  he  had  frequently,  when 
*  half  seas  over,'  in  the  coffee-houses  on  shore,  boasted  of  his  connection  with  the  Ala- 
bama, and  told  his  brother  tars  that  that  ship  might  be  daily  looked  for.  Eight  days 
were  a  sufficient  space  of  time  for  the^e  conversations  to  be  repeated  in  the  neighboring 
islands;  and  as  I  knew  that  the  enemy  had  several  cruisers  in  the  West  Indies,  I  was 
only  surprised  that  some  one  of  them  had  not  looked  in  upon  the  Agrippina  before.  It 
would  not  do  for  me  to  think  of  coaling  in  Martinique,  under  the  circumstances,  and  so  I 
ordered  my  coal-sbip  to  get  under  way  forthwith,  and  proceed  to  a  new  rendezvous — a 
small  island  on  the  Spanish  main,  where,  in  due  time,  we  will  rejoin  her.  I  bad  the 
satisfiiction  of  seeing  her  get  a  good  offing  before  nightfall,  and  knew  that  she  was 
safe.-'- 

The  foregoing  extract  speaks  for  itself.  What  makes  the  matter  still 
worse  is  that,  at  the  time  this  passage  in  the  United  States  argument 
was  penned,  a  letter  from  the  British  consul  at  Martinique  to  Earl 
Russell  had  been  published  in  the  British  Appendix,  from  which  it 
appeirs  that  the  consul  actually  remonstrated  with  the  master  of  the 
Agrippina,  and  called  the  attention  of  the  French  governor  to  the  trans- 
action, as  an  improper  one,  on  which  the  governor  declared  his  intention 
of  allowing  the  same  facilities  to  the  Alabama  as  he  had  previously  af- 
forded to  the  Sumter. 

iPa^e202. 
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The  letter  i.s  as  follows : 

8aim  Pjkijke,  Xoinnber  2Gj  ltf02. 

My  Lord  :  I  have  tbo  lionor  to  report  to  your  lordship  that  the  confederate  steamer 
Alabama,  Captain  Semmes,  has  visited  this  island. 

The  following  are  the  circumstances  in  connection  with  the  arrival  and  departure  of 
this  noted  cruiser : 

I  had  to  proceed  to  Fort  de  France  on  the  12th  instant  on  official  business  with  an 
English  ship  lying  there,  and,  on  my  arrival,  I  heard  that  an  English  bark,  the  Agrip- 
pina,  master  McQueen,  had  entered  the  harbor  on  the  previous  evening  with  a  cargo  of 
coals,  shipped  at  Cardiff  and  cleared  from  the  custom-house  there,  for  Jamaica;  that  to 
explain  hispresence  at  Fort  de  France,  the  master  had  stated  that  he  was  to  receive  in- 
structions from  me.  I  was,  moreover,  informed  that  it  was  reported  in  town  that  the 
coals  on  l)oard  of  this  vessel  were  destined  for  the  Alabama. 

I  immediately  sent  for  the  master  and  acquainted  him  with  what  I  had  heard ;  at 
the  same  time  expressing  my  surprise  and  displeasure  at  his  having  presumed  to  connect 
my  name  with  such  a  matter.  He  assuied  me  positively  that  these  reports  were  without 
any  foundation  whatever ;  that  he  had  merely  said  that,  when  about  to  leave  England, 
he  had  received  from  his  owners  a  telegram  desiring  him  to  call  at  Martinique,  where 
he  would  find  a  letter  of  further  instructions  addressed  to  my  care. 

On  informing  him  that  I  had  received  no  such  letter,  he  replied  it  would,  no  doubt, 
arrive  by  the  next  mail. 

The  harbor  regulations  not  allowing  vessels  to  remain  over  three  days  without  pay- 
ing port-charges,  I  gave  him,  at  his  request,  and  on  the  faith  of  his  assurances,  a  draught 
of  a  letter  to  be  addressed  to  the  authorities  to  obtain  permission  to  await  the  arrival 
of  the  steamer,  due  on  the  Idth  of  November,  without  expense.  This  demand,  I  may 
here  observe,  was  not  granted  ultimately. 

On  the  same  afternoon,  having  heard  from  the  captain  of  the  port  that  the  pilot,  who 
had  been  on  board  of  the  Agnppina,  had  reported  to  him  that  the  master  had  toUl 
another  British  captain,  who  iiad  boarded  the  ship  in  the  offing,  in  his  presence,  that 
his  cargo  was  for  tne  Alabama,  I  at  once  sent  for  both  the  master  and  the  pilot,  bnt 
they  all  agreed  that  the  statements  the  master  of  the  Agrippina  had  made  was  to  the 
effect  merely  that  he  had,  on  a  previous  voyage,  taken  stores  to  the  Alabama.  I  ex- 
pressed to  him  my  opinion  that  he  had  acted  most  improperly  on  that  occasion,  and  I 
warned  him  of  the  consequences  that  might  follow  the  repetition  of  any  such  illegal 
proceedings.  No  longer  feeling  assured  of  the  veracity  of  his  protestations,  and  hear- 
ing that  a  sloop  was  about  to  sail  for  Saint  Vincent,  I  addressed  a  letter  to  the  senior  of- 
ficer of  the  station,  in  the  hope  that  it  might  find  him  there,  and  procure  for  me  the 
benefit  of  his  advice. 

On  m^  return  to  Saint  Pierre,  finding  everywhere  the  same  rumors  afloat  concerning 
the  Agnppina,  I  thought  it  proper  to  write  to  the  master  to  repeat  the  observations  I 
had  a&eady  made  to  him  verbally.  Herewith  I  have  the  honor  to  inclose  copies  of  both 
these  letters.  ' 

I  was  obliged  to  return  to  Fort  de  France  the  next  day  to  end  the  inquiry,  began  the 
previous  day,  with  regard  to  another  vessel,  and  I  was  about  leaving  again  when  the 
master  of  the  Agrippina  came  to  tell  me  he  had  a  confidential  communication  to  make. 
I  answered  that  I  would  not  refuse  to  hear  an^  statement  he  might  wish  to  make,  bnt 
that  I  reserved  to  myself  complete  freedom  oi  action  as  to  the  course  I  shonld  adopt 
afterward,  particularly  if  the  communication  had  reference  to  the  report  in  circulation 
concerning  nis  vessel.  He  still  persisted  in  making  a  statement  to  the  effect  that  bis 
cargo  was,  in  truth,  for  a  steamer  that  he  had  expected  to  find  at  Fort  de  France,  and 
which  he  had  reason  to  believe  was  a  confederate  cruiser. 

I  again  pointed  out  the  illegality  of  such  a  line  of  conduct,  but  the  se^juel  showed 
that  my  remonstrances  proved  of  no  avil. 

I  next  deemed  it  proper  to  acquaint  his  excellency  the  governor  of  what  I  had  just 
learned.  He  did  not  seem  much  surprised,  and  observed  that,  if  the  Alabama  came  into 
port,  he  would  act  exactly  as  he  had  done  on  a  former  occasion,  in  the  case  of  the 
Sumter,  when  the  French  government  had  altogether  approved  of  the  measures  he  had 
taken  in  regard  to  that  vessel. 

Nothing  new  occurred  until  the  morning  of  the  18th  instant,  when  a  black,  rakish- 
looking  screw-steamer  was  seen  approaching  the  land,  steering  for  Fort  de  France.  As 
she  passed  close  before  this  town,  she  showed  a  British  blue  cnsigu  and  pennaut,  but 
no  oue  was  deceived  by  the  character  she  hud  thus  assumed.  She  was  at  once  imt 
down  as  the  Alabama,  and  such  in  effect  she  proved  to  be. 

On  his  arrival  at  Fort  de  Franco,  Captain  Semmes  sent  a  message  to  the  governor 
to  request  permission  to  land  fifty-three  prisoners'  whom  he  had  on  boanl.  On  the  re- 
turn of  the  officer  they  were  lauded  and  sent  to  the  United  States  consul  at  this  port.  On 
the  same  afternoon  the  Agrippina,  whose  master  had  gone  on  board  of  the  Alabama, 
as  soon  as  she  came  in  sight,  got  under  weigh,  having  taken  a  clearance  for  Demerara. 

The  Alabama  appeared  to  be  still  well  provided  with  fuel,  and  her  commander  said 
that  he  would  leave  during  the  night.    But  he  was  still  at  anchor  on  the  morning  of  th«^ 
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19th,  when,  about  7  a.  m.,  a  Federal  war-steamer  suddenly  made  her  appearance,  which 
proved  to  bo  the  S^u  Jacinto,  Captain  Ronckendoff,  from  Barbados  and  Trinidad,  on  a 
cruise  in  search  of  the  Alabama.  The  latter  hoisted  the  confederate  flag,  on  perceiving 
the  Federal  vessel,  whose  commander  declined  to  receive  the  government  pilot,  or 
enter  the  harbor  on  learning  that,  in  such  case,  he  would  have  to  remain  in  port  twenty- 
four  hours  after  the  departure  of  his  adversary.  He  was  then  informed,  by  a  letter 
from  the  governor,  that  he  must  remain  at  a  distance  of  three  miles  from  the 
nearest  land,  and  that  any  attempt  to  violate  the  neutrality  of  the  port  would  be  re- 
pressed by  force  of  arms,  if  necessary. 

Sli^rtly  afCerw.ird  a  snill  Frjujli  war-steamer  that  was  in  the  port  was  sent  out 
and  took  up  a  position,  with  steam  up  and  her  men  at  their  quarters,  between  the 
rival  ships.  At  the  same  time,  the  forts  were  manned,  and  twenty  rounds  of  ammuni- 
tion were  served  out  for  each  gun  bearing  seaward  ;  the  officers  in  charge  of  those  at 
the  mouth  of  the  bay  having  orders  to  maintain  the  San  Jacinto  at  the  prescribed  dis- 
tance from  the  land,  and  fire  into  whichever  vessel  might  become  the  assailant. 

Meanwhile,  the  greatest  anxiety  prevailed  on  shore ;  many  bearing  in  mind  the 
vagaries  of  the  Federal  cruisers  elsewhere,  and  recollecting  what  had  occurred  a  year 
previously  to  the  commander  of  the  Iroquois,  when  the  Sumter  made  her  escape,  were 
of  opinion  that  the  San  Jacinto  would  have  attempted,  at  all  risks,  to  run  down  the 
Alabama  where  she  lay.    No  such  occurrence,  fortunately,  took  place. 

Meanwhile,  the  Alabama  remained  perfectly  still,  her  crew  being  employed  in  paint- 
ing and  repairing  the  masts  and  riggings.  Her  captain,  it  seems,  had  at  first  taken 
the  San  Jacinto  for  another  vessel  of  the  force  of  his  own,  and  he  sent  a  message  to 
the  governor  to  say  that  intending  to  go  out  to  engage  her,  he  in  consequence  requested 
his  excellency  to  permit  him  to  deposit,  at  the  public  treasury,  a  sum  of  money, 
about  £12,000  sterling,  which  he  had  on  board  ;  this  request  could  not  be  granted,  and 
arrangements  were  being  made  with  a  merchant  who  was  to  receive  it  at  a  certain  per- 
centage, when,  having  recognized  the  San  Jacinto,  Captain  Sammes  sent  word  that  he 
would  keep  the  money  on  board,  having  made  up  his  mind  to  run  out  that  same 
night. 

He  did  so,  in  eftect,  and  accomplished  his  desi<^n  so  successfully  that  his  adversary 
did  not  even  perceive  his  flight ;  nor  was  it  until  after  renminiug  thirty-six  hours  before 
Fort  de  France  after  the  Alabama  had  left  that  the  captain  of  the  San  Jacinto  could 
believe  that  she  had  really  got  away. 

The  movements  of  the  Alabama  had  been  well  calculated. 

Shortly  before  sunset  a  boat  had  conveyed  to  the  San  Jacinto  one  of  the  masters  who 
had  been  lately  released  from  the  Alabama,  and  who  was  sent  by  the  United  States 
consul  to  arrange  for  the  signals  to  be  made  from  an  American  schooner  anchored  near 
the  Alabama,  in  case  the  latter  should  attempt  to  leave  during  the  night. 

Suspecting  their  intentions.  Captain  Semmes  sent  word  to  the  captain  of  the  port  for 
a  pilot,  who  came  off  forthwith,  and  at  dusk  he  got  under  weigh,  first  running  toward 
the  inner  port,  and  when  out  of  sight  of  the  schooner,  altering  his  course  so  as  to  run 
out  on  the  south  side  of  the  bay.  The  pilot  left  him,  already,  nearly  half  an  hour, 
when  the  master  of  the  schooner,  on  his  return  from  the  San  Jacinto,  finding  the  Ala- 
bama had  gone,  sent  up  three  rockets  in  the  direction  which  his  crew  told  him  she  had 
taken. 

The  San  Jacinto,  under  all  steam,  ran  to  the  south  side  of  the  bay,  and  not  meeting  the 
Alabama,  she  having  already  passed  out.  Captain  Ronckeudoff  remained  all  night  oft 
the  entry  to  the  bay,  within  which  he  placed  his  armed  boats  in  a  line,  to  prevent  all 
egress.  So  certain  was  he  of  the  result  of  these  measures  that,  as  I  have  already  said, 
he  was  with  difficulty  brought  to  believe  the  escape  of  his  adversary.^ 

It  is  thus  abuDilantly  clear  that  it  was  not  because  Martinique  was 
not  within  British  jurisdiction  that  Captain  Semmes  did  not  coal  there. 

Having  thus  left  the  port  on  the  evening  of  the  19th,  on  the  afternoon 
of  the  next  day  tbe  Alabama  joined  the  Agrippina,  and  the  two  ran  to- 
gether to  the  appointed  place  of  anchorage,  Blanquilla,  described  by 
Captain  Semmes  as  **  one  of  those  little  coral  islands  that  skirt  the  South 
American  coast,  not  yet  fully  adapted  to  the  habitation  of  man.'^  There 
the  Alabama  took  in  a  supply  of  coal,  after  which  the  Agrippina,  which 
had  still  another  supply  of  coal  on  board,  was  sent  to  the  Areas,  small 
islands  off  the  coast  of  Yucatan.  The  two  vessels  met  there  on  the  23d 
of  December.  The  Alabama  took  in  the  remainder  of  the  supply  of  coal, 
after  which  the  Agrippina  wasseutto  Liverpool  to  procure  a  fresh  supply.^ 

^  British  Appendix,  vol.  i,  pp.  257-251).    i 

«  Semmes's  **Ad  ventures  Afloat,"  p.  516;  United  States  Docamonts,  vol.  vi,  p.  491. 

^  Semmes's  *'Ad ventures  Afloat,'^  p.  519;  United  States  Doc  iiments,  ubi  supra,     i(j|p 
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On  the  11th  of  January,  the  xilabama  encountered  the  UnitM  States 
ship  of  war  the  Hatteras,  when,  after,  a  short  eaga^jeiuent,  the  latter 
went  down,  there  being  just  time  to  save  the  crew. 

After  this,  the  Ahibama  with  her  prisoners  made  for  Ja- 
maica, and  arrived  at  Port  Royal  on  tbe  evening  of  the  2()th. 

This  was  her  first  appearance  in  a  British  port  after  her  departure 
from  Liverpool  on  the  21)th  of  July,  1861.  It  is  observed  in  the  Case  of 
the  United  States  that  the  "promised  orders^  of  Earl  Russell  to  detain 
her  for  a  violation  of  British  sovereignty:  were  not  there.* 

Earl  Russell  had  promised  no  such  orders.  The  only  orders  ever 
spoken  of  were  those  sent  to  Queenstown  and  to  Nassau,  as  recommen- 
ded by  the  law-officers  immediately  on  the  escape  of  the  Alabama  from 
the  Mersey,  before  any  transfer  to  the  Confederate  States  was  known  to 
have  been  made.=^  At  the  time  the  Alabama  was  at  Jamaica  she  was  a 
commissioned  ship  of  war,  and  as  such,  in  the  opiaioa  of  Her  Majest^^'s 
government,  protected  from  seizure. 

The  same  question  arises  in  respect  to  the  Alabama  as  arises  in  re- 
spect of  the  Florida,  namely,  whether  her  commission  as  a  ship  of  war 
of  the  Confederate  States  gave  her  immunity  from  seizure  for  the  breach 
of  British  law  when  she  was  again  found  in  a  British  port.  But  this 
question  it  is  unnecessary  to  consider  if  the  British  government  is  liable^ 
as  we  are  all  agreed  it  is,  in  respect  of  this  vessel,  by  reason  of  the  want 
of  due  diligence  in  not  preventing  her  deimrture. 

The  morning  after  the  arrival  of  the  Alabama  at  Jamaica,  Captain 
Semmes  called  on  Commodore  Dunlop,  the  officer  in  command  at  the 
station,  who  reported  to  the  admiral : 

Aboukir,  at  Jamaica,  January  23,  1863. 

Sir  :  I  have  the  honor  to  inform  yon  that  on  the  oveuing  of  the  20th  a  screw-steamer, 
apparently  a  man-of-war,  yras  seeu  otf  this  port  about  Munset,  under  French  colors. 
Aher  dark  the  vessel  entered  the  harbor,  and  npon  being  boarded  proved  to  be  the 
screw  gun-vessel  Alabama,  under  the  so-called  Confederate  States  flag. 

2.  On  the  morning  of  the  2l8t,  her  commander,  Captain  Semmes.  called  on  me,  and 
asked  for  permission  to  land  seventeen  officers  and  one  hundred  ana  one  men,  the  crew 
of  the  late  United  States  gun-vessel  Hatteras,  which  hadengagetl  the  Alabama  twenty- 
five  miles  southeast  of  Galveston,  Texas,  during  the  night  of  the  11th  January,  and 
was  sunk.  The  action,  according  to  Captain  Serames's  account,  lasted  from  13  to  15 
minutes,  when  the  Hatteras,  being  in  a  sinking  state,  ceased  firing,  and  the  crew  were 
removed  on  board  the  Alabama,  which  there  was  just  time  to  effect  before  the  Hatteras 
went  down. 

5.  Captain  Semmes  then  stated  that  he  had  six  large  shot-holes  at  the  wat-er-line, 
which  it  was  absolutely  necessary  should  be  repaired  before  he  could  proceed  to  sea 
with  safety,  and  asked  permission  to  receive  coal  and  necessary  supplies.  The  neces- 
sity of  the  repairs  was  obvious,  and  I  informed  Captain  Semmes  that  no  time  must  be 
lost  in  completing  them,  taking  in  his  supplies,  and  proceeding  to  sea,  in  exact  con- 
formity with  the  spirit  of  Earl  Russell's  dispatch.  Captain  Semmes  gave  me  his  word 
of  honor  that  no  unnecessary  delay  should  take  place,  adding,  *'My  interest  is  entirely 
in  accordance  with  your  wishes  on  this  point,  for  if  I  remain  here  an  hour  more  than 
can  be  avoided,  I  shall  run  the  risk  of  finding  a  squadron  of  my  enemies  outside,  for  no 
doubt  they  wiU  be  in  pursuit  of  me  immediately." 

6.  Owing  to  the  delay  iu  receiving  the  lieutenant-governor's  answer  to  my  lett-er 
relative  to  landing  the  prisoners  from  Spanish  Town,  it  was  not  until  the  evening  of 
the  2l8t  that  the  permission  to  do  so  reached  Captain  Semmes,  and  too  late  for  them  to 
be  landed  that  night.  The  crowded  state  of  the  vessel  previous  to  the  landing  of  the 
prisoners,  on  the  morning  of  the  22d,  made  it  difficult  to  proceed  with  the  necessary- 
repairs,  and  no  doubt  caused  some  unavoidable  delay.  As  soon  as  these  repairs  are 
completed,  the  Alabama  will  proceed  to  sea.* 

The  governor  at  once  consented  to  the  landing  of  the  prisoners,  ob- 
serving that  "common  humanity  would  dictate  such  a  permission  being 

'  Case  ofthe  United  Statijs,  p.  382. 

sSee  British  Appendix,  vol.  i,  pp.  202,  203,  212,  and  219. 

3  British  Appendix,  vol.  i,  page  264.  r\r\n]c> 


OPINIONS    OP    SIR   ALEXANDER   COCKBURN.  467 

granted,  as  otherwise  fever  or  pe^stilence  might  arise  from  an  over- 
crowded ship,  to  say  nothing  of  the  horrors  which  would  ensue  should 
the  Alabama  again  go  into  action  with  theui  on  board."  Governor  Eyre 
added,  that,  **  of  course,  once  landed,  no  person  could  be  re  embarked 
against  their  will  from  British  soil.-'^  The  prisoners  were  accordingly 
lauded. 

Assuming  that  the  Alabama  was  properly  received  as  a  belligerent 
vessel,  no  question  can  arise  as  to  the  propriety  of  allowing  the  neces- 
sary rei)airs  to  be  done.  "  The  fractures  made  by  six  large  shot  or  shell 
near  the  water-line  of  the  Alabama,''  says  Commodore  Dunlop  in  his 
report  to  the  admiral,  "required  extensive  repairs."^ 

I  presume  it  can  hardly  be  said  tliat  the  ship  ought  to  have  been 
forced  to  go  to  sea  without  these  "  large  fractures-'  having  been  stopped 
up. 

She  had  anchored  in  the  port,  the  commodore  reports,  after  dark  on 
the  evening  of  the  20th  of  January  ;  she  commenced  repairing  the  dam- 
ages received  in  the  action  with  the  Hatteraa  the  next  morning;  but  the 
commodore  adds  that  the  repairs  "  could  not  be  completed  by  the  un- 
skillful workmen  hired  here  before  late  in  the  afternoon  of  the  25th,  and 
the  Alabama  sailed  at  S.30  p.  m.  of  the  same  evening."  It  cannot,  there- 
fore, be  said  that  she  was  permitted  to  stay  too  long  in  the  port.  She 
received,  the  commodore  states,  *'a  supply  of  provisions  and  coal,"  but 
it  does  not  appear  what  was  the  quantity.  No  complaint  has  ever  been 
made,  that  I  am  aware  of,  of  any  excess  having  been  allowed.  Com- 
modore Dunlop  certainly  appears  to  have  been  quite  alive  to  his  duty  of 
enforcing  the  regulations.     De  concludes  his  report  by  saying: 

In  conclusion,  I  have  only  to  state  that  the  confeflerate  vessel  was  treated  strictly  in 
accordance  with  the  instructions  contained  in  Earl  Russell's  letter  of  the  Slst  January, 
1851,  and  exactly  as  I  shall  act  toward  any  United  States  man-of-war  that  may  here- 
after call  here. 

Two  United  States  ships  of  war,  the  Richmond  and  Powhatan,  arrived  here  in  1861, 
coaled  and  provisioned,  and  remained  in  port,  the  Richmond  four  days,  and  the  Pow- 
hatan three  days  ;  the  San  Jacinto  was  also  here,  and  remained  four  hours.*^ 

I  am  therefore  unable  to  concur  in  an  opinion  expressed  by  the 
president  of  this  tribunal  in  thinking  that  "  the  reception  of  the  Alaba- 
ma at  Jamaica  far  exceeded  the  measure  of  whrft  the  duties  of  neutrality 
would  admit  of.''  If,  by  this,  reference  is  intended  to  be  made  to  the 
fa'*.t  that  a  young  officer,  in  the  absence  of  his  superior,  thoughtlessly 
allowed  the  band  of  a  Queen's  ship  to  play  a  southern  national  air,  a 
circumstance  afterward  fully  explained,  and  for  which  he  was  severely 
reprimanded,  or  that  the  officers  on  the  station  went  on  board  of  the 
Alabama,  and  treated  her  captain  and  officers  as  officers  of  a  man-of- 
war,  or  to  the  possible  fact  that  the  inhabitants  of  the  island  may  have 
shown  some  kindness  toward,  or  sympathy  with,  the  Southerners,  I 
can  only  protest  against  such  facts  being  made  a  ground  for  fixing  a 
liability  on  the  British  government,  when  no  fault  can  be  fixed  on  the 
local  authorities.  If  the  British  government  has  been  in  any  respect 
wanting  in  due  diligence,  and  injury  has  thence  resulted  to  American 
citizens,  the  British  people  are  ready  to  make  reparation.  But  to  call 
in  aid,  as  founding  a  liability  on  tbe  part  of  Great  Britain,  the  fact  that 
officers  of  Her  Majesty's  sliips,  or  the  inhabitants  of  a  West  Indian 
colony,  may  have  shown  civilities  to  the  officers  of  a  confederate  ship — 
as  why  should  they  not?  or  have  exhibited  sympathy  for  the  cause  of 
tbe  South,  when  the  authorities  have  strictly  done  their  duty,  does  seem 
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to  me,  I  must  say,  to  be  going  a  great  deal  too  far;  indeed,  further  than 
the  Uuted  States  tbemseh  es.  For  neither  in  their  case  nor  argument 
have  the  latter  gone  so  far  as  to  assert  that,  saving  in  the  matter  of  uot 
seizing  the  vessel,  there  was  any  breach  of  neutrality  in  what  passed  at 
Jamaica. 

But  the  same  exception  is  also  taken  to  what  passed  at  the  Cape. 
At  th.  c«iH.  of  It  is  necessary,  therefore,  to  review  the  facts. 
Good  Hope  rpjjQ  Alabama  arrived  in  Saldanha  Bay  on  the  29th  of 

July,  1863.  It  appears  from  a  dispatch  of  the  admiral  on  the  station, 
Sir  Baldwin  Walker,  to  the  admiralty,  of  August  the  19th,  that,  on  re- 
ceiving information  of  her  being  there,  he  immediately  gave  orders  to 
Captain  Forsyth,  of  Her  Majesty's  ship  Valorous,  to  hold  himself  in 
readiness  to  proceed  to  any  of  the  parts  of  the  colony  in  which  the 
Alabama  might  anchor,  in  order  to  preserve  the  rules  of  strict  neutrality.* 
On  the  5th  of  August,  having  received  a  telegram  that  the  Alabama 
was  off  Table  Bay,  the  admiral  ordered  the  Valorous  to  proceed  thither. 
As  the  Alabama  was  standing  into  Table  Bay,  she  fell  in  with  and  cap- 
tured a  United  States  vessel,  called  the  Sea  Bride,  and  a  question  arose 
whether  the  capture  had  not  been  made  within  the  waters  of  the  colony. 
Mr.  Graham,  the  United  States  consul,  immediately  called  the  attention 
of  the  governor,  Sir  Philip  Wodehouse,  to  the  capture,  alleging  it  to 
have  been  unlawful  by  reason  of  its  having  been  made  within  4  mile8 
of  the  shore. 

He  writes : 

I  believe  there  is  no  law  defining  the  word  "  coast,"  other  than  international  law. 
That  law  has  always  limited  nentral  waters  to  the  fighting  distance  from  laud,  which, 
upon  the  invention  of  gnnpowder,  was  extended  to  the  distance  of  three  nautical  miles 
from  land  on  a  straight  coast,  and,  by  the  same  rule,  since  the  invention  of  Armstrong 
rifled  cannon,  to  at  least  six  miles. 

But  all  waters  inclosed  by  a  line  drawn  between  two  promontories  or  headlands 
are  recognized  by  all  nations  as  neutral,  and  England  was  the  first  that  atlopted  the 
rule,  calling  such  waters  the  ^*  King's  chain bei-s."  By  referring  to  "  Wheatou's  Digest," 
page  234,  or  any  other  good  work  on  international  law,  you  will  find  the  above  rules 
laid  down  and  elucidated.* 

Mr.  Graham  also  sent  affidavits  of  the  captain,  the  steward,  and  the 
cook  of  the  Sea  Bride  giving  the  bearings  of  the  vessel  at  the  time  of ' 
the  capture  to  prove  that  the  vessel,  when  captured,  was  within  the 
waters  of  the  colony. 

Captain  Semmes  having  been  called  upon  for  an  explanation,  answered : 

In  reply,  I  have  the  honor  to  state  that  it  is  not  true  that  the  bark  referred  to  was 
captured  in  British  waters,  and  in  violation  of  British  neutrality,  she  having  been 
captured  outside  all  headlands,  and  a  distance  from  the  nearest  land  of  between  five 
and  six  miles.  As  I  approached  this  vessel  I  called  the  particular  attention  of  my 
ofi&cers  to  the  question  of  distance,  and  they  all  agree  that  the  capture  was  made  from 
two  to  three  miles  outside  of  the  marine  league.' 

The  governor  referred  the  matter  to  Captain  Forsyth,  who,  after  taking 
the  evidence  of  the  port  captain,  of  the  light-house  keeper  of  the  Green 
Point  light,  of  the  collector  of  customs,  of  the  signalman  at  the  Lion^s 
Rump  telegraph-station,  and  of  a  boatman,  all  of  whom  had  seen  the 
position  of  the  two  vessels,  reported  that  he  had  come  to  the  conclusion 
that  the  Sea  Bride  was  beyond  the  limits  assigned  when  captured  by  the 
Alabama.  * 

The  decision  of  the  governor,  which,  of  course,  was  in  accordance 
with  the  opinion  of  Captain  Forsyth,  having  been  annonnced  to  Mr. 
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Graham,  this  gentleman  loses  all  sen83  of  propriety,  and,  forgetting  that 
he  is  addressing  Her  Majesty's  representative,  writes: 

Your  decision  in  the  case  of  the  Sea  Bride  was  duly  received  at  4  o'clock  p.  m.  on 
Saturday.  In  communicating  that  decision  yon  simply  announce  that  the  vessel  was, 
in  your  opinion,  and  according  to  the  evidence  before  you,  a  legal  prize  to  the  Alabama ; 
but  you  omit  to  state  the  principle  of  international  law  that  governed  your  decision, 
and  neglect  to  furnish  me  with  the  evidence  relied  upon  by  you. 

Under  these  circumstances,  I  can  neither  have  the  evidence  verified  or  rebutted  here, 
nor  am  I  enabled  to  transmit  it  as  it  stands  to  the  American  minister  at  Loudon,  nor 
to  the  United  States  Government  at  Washington.  An  invitation  to  be  present  when 
the  ex-pat'te  testimony  was  taken  was  not  extended  to  me,  aud  I  am  therefore  ignorant 
of  the  tenor  of  it,  and  cannot  distinguish  the  portion  thrown  out  from  that  which  was 
accepted.  If  your  decision  is  that  the  neutral  waters  of  this  colony  only  extend  a  dis- 
tance of  three  miles  from  land,  the  character  of  that  decision  would  have  been  aptly 
illustrated  to  the  people  of  Cape  Town  had  an  American  war-vessel  appeared  on  the 
scene  and  engaged  the  Alabama  in  battle.  In  such  a  contest,  with  cannon  carrying  a 
distance  of  six  miles,  (three  over  land,)  the  crashing  buildings  in  Cape  Town  would 
have  been  an  excellent  commentary  on  your  decision. 

But  the  decision  has  been  made,  and  cannot  be  revoked  here,  so  that^  further  com- 
ment at  present  is,  therefore,  unnecessary.  It  can  only  be  reversed  by  the  government 
you  represent,  which  it  probably  will  be  when  the  United  States  Government  shall 
claim  indemnity  for  the  owners' of  the  Sea  Bride.^ 

Keferring  to  the  Tuscaloosa,  he  ends  by  saying : 

The  capture  of  the  Sea  Bride  in  neutral  waters,  together  with  the  case  of  the  Tusca- 
loosa, also  a  prize,  constitute  the  latest  and  best  illustration  of  British  neutrality  that 
has  yet  been  given. 

The  offensive  tone  which  the  United  States  consuls  allowed  themselves 
to  assume  toward  British  authorities  is  not  a.little  remarkable. 

The  Sea  Bride  having  been  put  in  charge  of  a  prize  crew,  while  the 
officer  in  charge  was  below,  the  vessel  was,  through  inadvertence, 
allowed  to  be  brought  within  two  miles  of  the  shore,  and  this  also  was  forth- 
with brought  under  the  notice  of  the  governor  by  Mr.  Graham,  who  insist- 
ed that  the  vessel  should  be  seized.  But  it  ai)peared  from  Mr.  Graham's 
own  witnesses  that  the  officer,  coming  on  deck,  stamped  his  foot  as  if 
vexed  at  seeing  the  vessel  where  she  was,  and  immediately  ordered  her  to 
be  kept  farther  oft'.  The  governor  therefore  treated  it  as  an  act  of  inad- 
vertence, especially  as  it  was  afterward  apologized  for.  ^ 

Prior  to  coming  into  Table  Bay,  Captain  Semmes  had  written  from 
Saldanha  Bay  to  the  governor : 

An  opportunity  is  offered  me  by  the  coasting  schooner  Atlas  to  communicate  with 
the  Ca[»e,  of  which  I  promptly  avail  myself. 

I  have  the  honor  to  inform  your  excellency  that  I  arrived  in  this  bay  on  Wednesday 
morning  last  for  the  purpose  of  effecting  some  necessary  repairs.  As  soon  as  these  re- 
pairs can  be  completed  I  will  proceed  to  sea,  and  in  the  mean  time  your  excellency  may 
rest  assured  that  I  will  pay  the  strictest  attention  to  the  neutrality  of  your  govern- 
ment.^ 

On  the  announcement  of  the  Alabama  being  in  Saldanha  Bay,  Mr, 
Graham,  the  TJnitied  States  consul,  wrote  to  the  governor,  insisting  on 
her  being  seized : 

From  reliable  information  received  by  me,  and  which  you  are  also  doubtless  in  pos- 
session of,  a  war-steamer  called  the  Alabama  is  now  in  Saldanha  Bay,  being  painted, 
discharging  prisoners  of  war,  &,c. 

The  vessel  in  question  was  built  in  England,  to  prey  npon  the  commerce  of  the 
United  States  of  America,  aud  escaped  therefrom  while  on  her  trial  trip,  forfeiting 
bonds  of  £'-^0,000,  which  the  British  government  exacted  under  the  foreign-enlistment 
act. 

Now,  as  your  government  has  a  treaty  of  amity  and  commerce  with  the  United 
States,  and  has  not  recognized  the  persons  in  revolt  against  the  United  States  as  a  gov- 
ernment at  all,  the  vessel  alluded  to  should  be  at  once  seized  and  sent  to  Euglaud.lrom 
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whence  she  clandestinely  escaped.  Assuming  that  the  British  govem- 
c7i!  ^''*^*'"^  "^^  ^''*' J^®'**' ^*^  sincere  iu  exacting  the  bonds,  you  have  donbtlens  l^en  in- 
structed to  send  her  home  to  England,  where  she  belongs.  But  if,  from 
some  oversight,  you  have  not  received  such  instruct  ions,  and  you  decline  the  responsi- 
bility of  making  the  seizure,  I  would  most  respectfully  protest  against  the  vessel  re- 
maining in  any  port  of  the  colony  another  day.  She  has  beeu  at  baldanha  Bay  four 
[six]  days  already,  and  a  week  previously  on  the  coast,  and  has  forfeited  all  right  to 
remain  an  hour  longer  by  this  breach  of  neutrality.  Painting  a  ship  does  not  come 
under  the  head  of  "necessary  repairs,"  and  is  no  proof  that  she  is  unseaworthy  ;  and 
to  allow  her  to  visit  other  ports  after  she  has  set  the. Queen's  proclamation  of  oeu- 
trality  at  defiance  would  not  be  regarded  as  in  accordance  with  the  spirit  and  purpose 
of  that  document.^ 

Mr.  Graham  received  for  answer : 

His  excellency  has  no  instructions,  neither  has  he  any  authority,  to  seize  or  detaia 
that  vessel;  and  he  desires  me  to  acquaint  you  that  he  has  received  a  letter  from  the 
commander,  dated  the  1st  instant,  stating  that  repairs  were  iu  progress,  and  as  soon  as 
they  were  completed  he  intended  to  go  to  sea.  He  further  announces  his  inteutioa  of 
respecting  strictly  the  neutrality  of  the  British  government. 

The  course  which  Captain  Semmes  here  proposes  to  take  is,  in  the  governor's  opinion, 
in  conformity  with  the  instructions  he  has  himself  received  relative  to  ships  <»f  war 
and  privateers  belonging  to  the  United  States  and  the  States  calling  themselves  the 
Conftfderate  States  of  America  visiting  British  ports. 

The  reports  received  from  Saldanha  Bay  induce  the  governor  to  believe  that  the  ves- 
sel will  leave  that  harbor  as  soon  as  her  repairs  are  completed  ;  but  he  will,  immedi- 
ately on  receiving  intelligence  to  the  contrary,  take  the  necessary  steps  for  enforcing 
the  observance  of  the  rules  laid  down  by  Her  Majesty's  government.- 

Called  upon  afterward  to  advise  as  to  the  propriety  of  what  had  taken 
place  with  reference  to  the  Alabama  at  the  Cape,  the  law-officers,  Sir  R. 
Palmer,  Sir  R.  Collier,  and  Sir  R.  Phillimore,  the  latter  so  deservedly 
held  up  as  an  authority  by  the  United  States,  on  the  19th  of  October 
advised : 

With  respect  to  the  Alabama  herself,  we  are  clearly  of  opinion  that  noither  the  gov 
emor  nor  any  other  authority  at  the  Cape  could  exercise  any  jurisdiction  over  her 
and  that,  whatever  was  her  previous  history,  they  were  bound  to  treat  her  as  a  ship 
of  war  belonging  to  a  belligerent  power.^ 

It  strikes  me  that  this  tribunal  should  hesitate  before  it  decides  that 
three  such  legal  authorities  were  wrong.  Or  are  we  to  suppose  that  an 
"  insincere  neutrality"  lurks  beneath  their  opinion,  though  given  in  the 
course  of  official  duty  ? 

On  his  arrival  in  Table  Bay,  on  the  5th  of  August,  Captain  Semmes 
wrote  to  the  governor,  informing  him  tbat  he  had  come  in  for  supplies 
and  repairs,  and  requesting  to  be  allowed-  to  land  his  prisoners,  thirty- 
three  in  number,  lately  captured  on  board  two  ships  destroyed  by  him 
at  sea.  The  governor  gaVe  permission  to  land  tbe  prisoners,  but  de- 
sired that  Captain  Semmes  would  **  state  the  nature  and  extent  of  the 
supplies  and  repairs  required,  that  he  might  be  enabled  to  form  some 
estimate  of  the  time  it  would  be  necessary  for  the  Alabama  to  remain  in 
the  port." 

Captain  Semmes  replies: 

In  the  way  of  supplies  I  shall  need  some  provisions  for  my  crew,  a  list  of  which  will 
be  handed  you  to-morrow  by  the  paymaster,  and  as  for  repairs  my  boilers  need  some 
iron-work  to  be  done,  and  my  bends  require  calking,  being  quite  open.  I  propose  to 
take  on  board  the  necessary  materials  here,  and  to  proceed  with  all  dispatch  to  Simou*s 
Bay,  for  the  purpose  of  making  these  repairs.** 

On  the  morning  of  the  6th  the  paymaster  of  the  vessel  called  on  the 
governor,  with  the  merchant  who  was  to  furnish  the  supplies,  and  leave 
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was  given  to  tbe  vessel  to  remain  till  the  next  day,  the  7th.    In  a 
dispatch  to  the  Duke  of  Newcastle  Sir  Philip  Wodehouse  states  : 

On  the  night  of  the  nth  Her  Majesty's  ship  Valorous  had  come  round  from  Simon^s 
Bay.  During  the  night  of  the  0th  the  weather  became  unfavorable;  a  vessel  was 
wrecked  in  the  bay,  and  a  heavy  sea  prevented  the  Alabama  from  receiving  her  sup- 
plies by  the  time  arranged.  On  the  morning  of  the  8th,  Captain  Forsyth,  of  the 
Valorous,  and  the  port  captain,  by  my  desire,  pressed  on  Captain  Semmes  the  neces- 
sity for  his  leaving  the  port  without  any  unnecessary  delay;  when  ho  pleaded  the  con- 
tinued heavy  sea  and  tlie  absence  of  his  cooking-apparatus,  which  had  been  sent  on 
shore  for  repairs,  and  had  not  been  returned  by  the  tradesman  at  the  time  appointed, 
and  intimated  his  own  anxiety  to  get  away.  Between  6  and  7  a.  m.,  on  the  9th,  ho 
saile<l,  and  on  his  way  round  to  Simon's  Bay  captured  another  vessel,  but  on  finding 
that  she  was  in  neutral  waters,  immediately  released  her.' 

With  reference  to  the  latter  circumstance,  Sir  B.  Walker,  in  his  dis- 
patch to  the  admiralty,  says : 

During  his  passage  to  this  port  Captain  Semmes  chased  another  American  vessel, 
the  Martha  Weutzel,  standing  in  for  Table  Ba3^  Ou  my  pointing  out  to  him  that  he 
had  done  so  in  neutral  waters,  he  assured  me  that  it  was  quite  unintentional,  and,  be- 
ing at  a  distance  from  the  land,  he  did  not  observe  that  he  had  got  within  three  miles 
of  an  imaginary  line  drawn  from  the  Cape  of  Good  Hope  to  Cape  Hanglip,  but  on  dis- 
covering it  he  did  not  detain  the  vessel.    This  explanation  I  considered  sufficient;^ 

Having  arrived  at  Simon's  Bay  on  the  9th,  the  vessel  was  calked, 
and  had  other  slight  repairs  done.  She  took  in  no  coal  on  this  occa- 
sion. She  left  on  the  15th.  "Captain  Semmes,''  says  the  admiral, 
"was  guarded  in  his  conduct,  and  expressed  himself  as  most  anxious 
not  to  violate  the  neutrality  of  these  waters."^ 

The  Alabama  again  put  into  Simon's  Bay  on  the  16th  of  September 
to  coal  and  have  repairs  done.  It  has  never  been  suggested  that,  either 
in  respect  of  the  stay  of  the  vessel  on  either  occasion,  or  the  amount  of 
repair,  or  the  quantity  of  coal,  any  indulgence  was  allowed  to  her  in 
excess  of  the  Queen's  regulations.* 

Courtesies  and  sympathy  may  have  been  shown  by  the  inhabitants 
to  the  oflicers  and  crew  of  the  ship.  But,  as  I  have  already  observed, 
these  are  things  which  a  neutral  government  cannot  jjrevent,  and  for 
which  it  would  be  simply  absurd  to  say  it  could  be  responsible.  Prob- 
ably, as  was  very  sensibly  remarked  bj^  a  Cape  newspaper,  the  Argus, 
cited  by  Captain  Semmes  in  his  journal,  when  speaking  of  the  sympathy 
shown  by  the  inhabitants,  "It  was  not,  perhaps,  taking  the  view  of 
either  side,  Federal  or  confederate,  but  in  admiration  of  the  skill,  pluck, 
and  daring  of  the  Alabama,  her  captain  and  her  crew,  who  aftbrd  a  gen- 
eral theme  of  admiration  all  the  world  over."^ 

From  the  Cape  of  Good  Hope  the  Alabama  proceeded  to  the  Eastern 
Seas.  She  touched  at  Singapore  in  December,  18G3,  and  vis-  ,„  th^  y  ,.„„. 
ited  the  Cape  on  her  way  back  to  European  waters  in  March,  ^~*- 
ISQL  It  is  mentioned,  in  the  Case  of  the  United  States,^  as  a  fresh  in- 
stance of  the  violation  of  the  duties  of  Great  Britain  as  a  neutral,  that, 
having  taken  in  coal  at  Singapore  on  the  23d  of  December,  she  was  al- 
lowed to  commence  coaling  again  at  Cape  Town  on  the  21st  of  March — 
two  days  too  soon.  But  I  can  hardly  suppose  this  will  be  seriously  in- 
sisted on.  Moreover,  it  appears  from  the  British  Counter  Case"^  that 
the  charge,  such  as  it  is,  resting  on  no  better  foundation  than  Captain 
Semmes's  journals,  is  founded  ou  a  miscalculation  of  dates.  The  Ala- 
bama seems  to  have  taken  in  her  supply  of  coal  at  Singapore,  not  on 
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the  23(1,  but  on  the  22d  of  December;  and,  although  she  arrived  at 
Table  Bay  on  the  20th  of  March,  she  did  not  commence  coaling  till  the 
22d,  when  the  period  of  three  months  prescribed  by  tlie  regulations  had 
exactly  elapsed.  Indeed,  she  could  not  have  doue  so  earlier  had  it  been 
Avished,  on  account  of  the  heavy  gale  that  wa^  then  prevailing. 

The  career  of  the  Alabama  was  now  drawing  to  a  close.  On  the  11th 
of  June,  1864,  she  entered  the  port  of  Cherbourg.  The 
\t  ih^^rboari.  xJuitcd  States  war-steamer,  the  Kearsarge,  appeared  shortly 
afterward  in  the  neighboring  waters.  A  challenge  ensued  between  the 
commanders  of  the  two  vessels,  and,  on  the  morning  of  the  1 9th  of 
June,  the  Alabama  steamed  out  of  Cherbourg  to  encounter  her  formi- 
dable opponent.  The  fire  of  the  Kearsarge  proved  too  heavy  for  the 
Alabama,  and  the  latter  sank  under  it  and  went  down,  affording  to  the 
victors  the  opportunity  for  the  boastful  t^unt — which  even  the  peaceful 
occasion  of  this  arbitration  could  not  restrain — that  "thus  this  British- 
built,  British-armed,  and  British-manned  cruiser  went  down  under  the 
tire  of  American  guns."^ 

As  if  everything  connected  with  this  vessel  must  give  birth  to  con- 
troversy, the  sinking  of  the  Alabama  gave  rise  to  a  discussion,  not  un- 
interesting in  a  juridical  point  of  view,  though  beside  the  purpose  of 
the  present  inquiry.  As  the  Alabama  was  rapidly  sinking,  an  officer  in 
one  of  her  boats  came  to  the  Kearsarge,  said  they  had  surrendered, 
and  that  the  ship  was  going  down,  and  asked  for  assistance  to  save  the 
crew.  The  Deerhound,  a  steam-yacht  belonging  to  an  English  gentle- 
man, who  had  gone  out  of  Cherbourg  to  witness  the  combat,  coming 
up  at  the  moment,  was  begged  by  the  captain  of  the  Kearsarge  to  help 
to  save  the  people  of  the  Alabama.  The  boats  of  the  Deerhound  hav- 
ing been  lowered  succeeded  in  saving  Captain  Semmesand  many  of  the 
crew,  who  were  struggling  in  the  water.^ 

Others  were  saved  by  the  Alabama's  boat,  with  the  before-mentioned 
otlicer  in  her.  All  the  persons  saved  were  taken  on  board  the  Deer- 
hound,  and  were  carried  by  the  owner,  Mr.  Lancaster,  into  Southamp- 
ton, and  there  set  free. 

They  were  claimed  as  prisoners  by  the  United  States  Government  on 
the  ground  that,  the  Alabama  having  surrendered,  her  crew  were  neces- 
sarily prisoners.  If  saved  they  could  only  be  saved  as  prisoners,  or,  as 
the  alternative,  they  should  have  been  leil  to  drown. 

Mr.  Adams  having  written  complaining  that  the  owner  of  the  Deer- 
hound had  taken  away  the  persons  thus  saved.  Lord  Russell  answered : 

I  have  tbo  honor  to  state  to  yon,  in  reply,  that  it  appears  to  rae  that  the  owner  of 
the  Deerhound,  of  the  Royal  Yacht  Sqnadron,  performed  only  a  coriidou  duty  of  human- 
ity in  snvingfrom  the  waves  the  captain  and  several  of  the  crew  of  the  Ahibama.  They 
would  otherwise,  in  all  probability,  have  been  drowned,  and  thus  would  never  have 
been  in  the  situation  of  prisoners  of  war. 

It  does  not  appear  to  me  to  be  any  part  of  the  duty  of  a  neutral  to  assist  in  making 
prisoners  of  "war  for  one  of  the  belligerents.  * 

The  alternative  is  thus  sternly  put  by  Mr.  Seward  in  a  dispatch  to  Mr. 
Adams : 

The  earl  argues  that  if  those  persons  had  not  been  so  taken  from  the  sea  they  wonld, 
in  all  probability,  have  been  drowned,  and  thus  would  never  have  been  in  tJie  situa- 
tion of  prisoners  of  war.  Earl  Russell  further  observes,  in  that  connection,  that  itdoes^ 
not  appear  to  him  to  be  any  part  of  the  duty  of  a  neutral  to  assist  in  making  prisoners 
of  war  for  one  of  the  belligerents. 

I  have  to  observe,  upon  these  remarks  of  Earl  Russell,  that  it  was  the  right  of  the 
Kearsarge  that  the  pirates  should  drown,  unless  saved  by  humane  exertions  of  the 
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officers  and  crew  of  that  vessel,  or  by  their  own  efforts,  withont  the  aid  of  the  Deer- 
hound.  The  men  were  either  already  actually  prisoners,  or  they  were  desperately  pur- 
sued by  the  Kearsar^^e.  If  they  had  perished,  the  Kearsarge  would  have  had  the  ad- 
vantage of  a  lawful  destruction  of  so  many  enemies ;  if  they  had  been  recovered  by  the 
Kearsarge,  with  or  without  the  aid  of  the  Deerhound,  then  the  voluntary  surrender  of 
those  persons  would  have  been  perfected,  and  they  would  have  been  prisoners.  In 
neither  case  would  they  have  remained  hostile  confederates. 

The  Deerhouud,  by  taking  the  men  from  the  waves  and  conveying  them  within  a 
foreign  jurisdiction,  deprived  the  United  States  of  the  lawful  benetits  of  a  long  and 
costly  j>ursuit  and  successful  battle. 

I  freely  admit  that  it  is  no  part  of  a  neutral's  duty  to  assist  in  making  captives  for 
a  belligerent;  but  I  maintain  it  to  be  equally  clear  that,  so  far  from  being  neutrality, 
it  is  direct  hostility  for  a  stranger  to  intervene  and  rescue  men  who  had  been  cast  into 
the  ocean  in  battle,  and  then  convey  them  away  from  under  the  conqueror's  guns.' 

Possibly,  in  strictness  of  law,  Mr.  Seward  was  right  in  contending 
that  a  belligerent  is  entitled  to  the  death  of  his  enemy,  and  that  a  neu- 
tral cannot  interfere  to  save  the  latter  from  destruction.  But  it  is  idle 
to  propound  legal  theories  in  such  a  case;  the  instinct  of  humanity  will 
.  be  certain  to  prevail  over  all  considerations  of  legal  right — God  forbid 
that  it  should  not! — and  the  neutral  who  has  rescued  a  sinking  fellow- 
creature  from  impending  death  may  be  excused  if  he  does  not  deliver  up 
as  a  prisoner  the  man  whom  he  has  saved  from  perishing. 

Be  this  as  it  may,  the  British  government  had  but  one  answer  to  make 
to  the  demand  that  these  persons  should  be  given  up  as  prisoners, 
namely,  that,  however  they  had  reached  British  soil,  when  on  it  they 
were  entitled  to  the  protection  of  its  laws;  and  that  the  government, 
which  had  had  nothing  to  do  with  the  manner  of  their  escape,  even  if  it 
had  the  will,  had  not  the  power  to  deliver  them  up. 

CASE  OF  THE   TUSCALOOSA. 

Immediately  connected  with  the  case  of  the  Alabama  is  that  of  the 
Tuscaloosa. 

This  vessel,  originally  called  the  Conrad,  was  a  merchant- 
vessel  of  the  United  States.    She  was  taken  by  the  Alabama  when  oft 
the  coast  of  Brazil,  being  then  loaded  with  a  cargo  of  wooh 

Captain  Semmes,  the  commander  of  the  Alabama,  put  an  officer  and 
ten  men  on  board  of  her,  with  two  small  ritled  12  pounder  guns,  gave 
her  the  name  of  Tuscaloosa,  and,  bringing  her  to  the  Cape,  where  she 
arrived  on  the  7th  of  August,  1803,  requested  that  she  might  be  ad- 
mitted to  the  harbor  of  Simon's  Bay  as  a  tender  of  the  Alabama,  in 
other  words,  as  a  ship  of  war. 

The  admiral  on  the  station.  Sir  Baldwin  Walker,  learning  that  the 
so-called  tender  had  never  been  condemned  in  a  prize  court,  conceived 
doubts  as  to  the  legality  of  considering  her  in  the  light  of  a  tender.  He 
therefore  wrote  to  the  governor,  Sir  Philip  Wodehouse,  requesting  him 
to  obtain  the  opinion  of  the  law-officers  as  to  whether  the  vessel  ought 
not  to  be  looked  upon  as  a  prize,  and  as  such  prohibited  from  entering 
the  bay.* 

The  attorney-general  of  the  colony  reported  that  the  Tuscaloosa  could 
not  be  looked  upon  as  a  prize,  on  the  ground  that  she  purported  to  be  a 
shi[)  of  war,  and  there  was  no  legal  proof  to  satisfy  the  local  government 
that  such  was  not  her  true  character;  that  Captain  Semmes,  as  com- 
manding a  ship  of  war  of  the  Confederate  States,  had  authority  to  con- 
vert a  captured  vessel  into  a  ship  of  war,  and  so  to  invest  her  with  all 
the  rights  and  immunities  accorded  to  such  vessels,  and  that  it  was  not 
for  the  local  authorities,  but  for  the  courts  of  the  captor,  to  determine 
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her  real  character,  while  no  means  existed  in  the  colony  for  determining 
whether  she  had  or  had  not  been  legally  condemned.^ 

Having  afterward  found  that  the  vessel  had  her  cargo  of  wool  still 
on  board,  and  that  her  armament  was  only  what  has  been  stated,  Sir  B. 
Walker  felt  still  more  doubtful  as  to  the  real  character  of  the  ressel. 
Writing  to  the  governor  on  the  9th  of  August  he  says: 

The  admission  of  this  vessel  into  port  will,  I  fear,  open  the  door  for  nnrabers  of  ves- 
sels captured  under  similar  circumstances  being  denominated  tenders,  with  a  view  to 
avoid  the  prohibition  contained  in  the  Queen's  instructions;  and  I  would  observe  that 
the  vessel,  the  Sea  Bride,  captured  by  the  Alabama  off  Table  Bay  a  few  days  since,  or 
all  other  )>nzes,  mi>rht  be  in  like  manner  styled  tenders,  making  the  prohibition  en- 
tirely nnll  and  void. 

I  apprehend  that  to  bring  a  captured  vessel  under  the  denomination  of  a  vessel  of 
war  she  mnst  be  fitted  for  warlike  purposes,  and  not  merely  have  a  few  men  and 
two  small  guns  on  board  her,  (in  fact  nothing  but  a  prize  crew,)  in  order  to  disguise 
her  real  character  as  a  prize. 

Now,  this  vessel  has  her  original  cargo  of  wool  still  on  board,  which  cannot  be  re- 
quired for  warlike  purposes,  and  her  armament  and  the  number  of  her  crew  are  quite 
insufficient  for  any  services  other  than  those  of  slight  defense. 

Viewing  all  the  circumstances  of  the  case,  they  afford  room  for  the  supposition  that 
the  vessel  is  styled  a  •*  tender,"  with  the  object  of  avoiding  the  prohibition  against  her 
entrance  as  a  prize  into  our  ports,  where,  if  the  captors  wished,  arrangements  could  be 
made  for  the  disposal  of  her  valuable  cargo,  the  transshipment  of  which,  your  excellency 
will  not  fail  to  see,  might  be  readily  effected  on  any  part  of  the  coast  beyond  the  limits 
of  this  colony. 

My  sole  oiyect  in  calling  your  exceUency's  attention  to  the  case  is  to  avoid  any 
breach  of  strict  neutrality.'-* 

The  attorney-general,  however,  on  beingagain  referred  to,  reported  that 
"  if  the  vessel  received  the  two  guns  from  the  Alabama  or  other  confed- 
erate vessel  of  war,  or  if  the  person  in  command  of  her  has  a  commission 
of  war,  or  if  she  be  commanded  by  an  officer  of  the  confederate  navy,  in 
any  of  these  cases  there  will  bo  a  sufficient  setting  forth  as  a  vessel  of 
war  to  justify  her  being  held  to  be  a  ship  of  war.  If  all  of  these  points 
be  decided  in  the  negative,  she  must  be  held  to  be  only  a  prize  and 
ordered  to  leave  forthwith."^ 

The  admiral  on  this  gave  way,  and  the  Tuscaloosa  was  treated  as  a 
ship  of  war,  and  as  such  admitted  into  the  harbor  and  allowed  to  obtain 
provisions.  She  left  the  bay  on  the  14th  of  August,*  and  Captain 
Semmes  having  contrived  to  dispose  of  her  cargo  of  wool  at  a  place  on 
the  coast  beyond  the  precincts  of  the  colony,  dispatched  her  on  a  cruise 
to  Brazil.^ 

While  thus  occupied  she  is  said  to  have  done  some  mischief  to  United 
States  vessels. 

The  Tuscaloosa  again  put  into  Simon's  Bay  on  the  26th  of  December, 
1803.6 

In  the  mean  time,  the  government  having  reported  to  the  secretary  of 
state  for  the  colonies  what  had  hai)pened  on  the  occasion  of  her  former 
visit,  the  Duke  of  Newcastle  had  deemed  it  right  to  take  the  opinion  of 
the  law-officers  of  the  Crown  as  to  the  law  applicable  to  such  a  case. 

On  the  19th  of  October  the  law-officers  reported  as  follows : 

Upon  the  point  raised  with  regard  to  the  vessel  called  the  Tuscaloosa,  we  are  not  able 
to  agre«  with  the  opinion  expressed  by  the  attorney-general  of  the  Cape  Colony,  that 
flhe  bad  ceased  to  have  the  character  of  a  prize  captured  by  the  Alabama,  merely  be- 
cause she  was,  at  the  time  of  her  being  brought  within  British  waters,  armed  with  two 
small  guns,  in  charge  of  an  officer,  and  manned  with  a  crew  of  t-eu  men  from  the  Ala- 
bama, and  used  as  a  tender  to  that  vessel,  under  the  authority  of  Captain  Semmes. 
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It  would  appear  that  the  Tuscaloosa  is  a  bark  of  500  tons,  captured  by  the  Alabama 
off  the  coast  of  Brazil  on  the  21st  of  Juue  last,  and  brought  into  Simon's  Bay  on  or  be- 
fore the  7th  of  Au>jii8t,  with  her  original  cargo  of  wool  (itself,  as  well  as  the  vessel, 
prize)  still  on  board,  and  with  nothing  to  give  her  a  warlike  character,  (so  far  as  appears 
from  the  papers  before  us,)  except  the  circumstances  already  noticed. 

We  therefore  do  not  feel  called  upon,  in  the  circumstances  of  this  case,  to  ent^r  into 
the  question  whether,  in  the  case  of  a  vessel  duly  commissioned  as  a  ship  of  war,  after 
being  made  prize  by  a  belligereut  government,  without  being  first  brought  infra  prccsidia 
or  condemned  by  a  court  of  prize,  the  character  of  prize,  within  the  meaning  of  Her 
Majesty's  orders,  would  or  would  not  be  merged  in  that  of  a  national  ship  of  war.  It 
is  enough  to  say  that  the  citation  from  Mr.  Wheaton's  book,  by  the  colonial  attorney- 
general,  does  not  appear  to  us  to  have  any  direct  bearing  upon  this  question. 

Connected  with  this  subject  is  the  question  as  to  the  cargoes  of  captured  vessels, 
which  is  noticed  at  the  end  of  Sir  Philip  Wodehouse's  dispatch  of  the  19th  August  last. 
We  think  that,  according  to  the  true  interpretation  of  Her  Majesty's  orders,  they  apply 
as  much  to  prize  cargoes  of  every  kind  which  may  be  brought  by  any  armed  ships  or 
privateers  of  either  belligerent  into  British  waters  as  to  the  captured  vessels  themselves. 
They  do  not,  however,  apply  to  any  articles  which  may  have  formed  part  of  any  such 
cargoes,  if  brought  within  British  jurisdiction,  not  by  armed  ships  or  privateers  of  either 
belligerent,  but  by  other  persons  who  may  have  acquired  or  may  claim  property  in  them 
by  reason  of  any  dealings  with  the  captors. 

We  think  it  right  to  observe  that  the  third  reason  alleged  by  the  colonial  attorney- 
general  for  his  opinion  assumes  (though  the  fact  had  not  been  made  the  subject  of  any 
inquiry)  that  **  no  means  existed  for  determining  whether  the  ship  had  or  had  not  been 
judicially  condemned  in  a  court  competent  of  jurisdiction  ;"  and  the  proposition  that, 
^*  admitting  her  to  hare  been  captured  by  a  ship  of  war  of  the  Confederate  States^  she  was  en- 
titled to  refer  Her  Majesty's  government,  in  case  of  dispute,  to  the  court  of  her  States, 
in  order  to  satisfy  it  as  to  her  real  character,"  appears  to  us  to  be  at  variance  with  Her 
Majesty's  undoubted  right  to  determine,  within  her  own  territory,  whether  her  orders, 
made  in  vindication  of  her  own  neutrality,  have  been  violated  or  not. 

The  question  remains,  what  course  ought  to  have  been  taken  by  the  authorities  at  the 
Cape,  first,  in  order  to  ascertain  whether  this  vessel  was,  as  alleged  by  the  United  States 
consul,  an  uncondemned  prize,  brought  within  British  waters  in  violation  of  Her 
Majesty's  neutrality :  and  secondly,  what  ought  to  have  been  done  if  such  had  appeared 
to  be  really  the  fact  i  We  think  that  the  allegations  of  the  United  States  consul  ought 
to  have  been  brought  to  the  knowledge  of  Captain  Soumies  while  the  Tuscaloosa  was 
still  within  British  waters;  and  that  lie  should  have  been  requested  to  state  whether 
he  did  or  did  not  admit  the  fsicts  to  be  as  alleged.  He  should  also  have  been  called  upon 
(unless  the  facts  were  admitted)  to  produce  the  Tuscaloosa's  papers.  If  the  result  of 
these  inquiries  had  been  to  prove  that  the  vessel  was  really  an  uncondemned  prize, 
brought  into  British  waters  in  violation  of  Her  Majesty's  orders  made  for  the  purpose 
of  uiaiutaiuing  her  neutrality,  it  would,  we  think,  deserve  very  serious  consideration 
whethor  the  mode  of  proceeding  in  such  circumstances,  most  consistent  with  Her 
Majesty's  dignity  and  most  proper  for  the  vindication  ot  her  territorial  rights,  would 
not  haVe  been  to  prohibit  the  exercise  of  any  further  control  over  the  Tuscaloosa  by 
the  captors,  and  to  retain  that  vessel  under  Her  Majesty's  control  and  jurisdiction  until 
properly  reclaimed  by  her  original  owners.' 

It  wiirbe  observed  that  in  the  foregoing:  opiniou  of  the  law-oflBcers> 
the  question  whether  the  Tuscaloosa  should,  under  the  circumstances, 
have  been  detained  for  the  purpose  of  being  restored  to  her  original 
owners,  is  suggested  as  one  deserving,  should  the  like  case  recur,  of  very 
serious  consideration ;  it  is  by  no  means  one  on  which  a  positive  opinion 
was  intended  to  be  given.  The  governor  and  the  admiral,  however,  con- 
sidered it  as  establishing  not  only  that  they  ought  to  have  detained  the 
Tuscaloosa,  when  formerly  within  their  jurisdiction,  but  as  imposing  on 
them  the  duty  of  doing  so  now  that,  having  returned  to  the  Cape,  she 
was  again  within  their  power.  They  accordingly  took  possession  of  her. 
Her  commander,  Lieutenant  Low,  thereupon  addressed  the  following 
protest  to  the  governor : 

Tuscaloosa,  Simon's  Bay,  Cape  of  Good  Hope, 

December  28,  1863. 

SiK :  As  the  ofllcer  in  command  of  the  Confederate  States  ship  Tuscaloosa,  tender 
to  the  Confederate  States  steamer  Alabama,  I  have  to  record  my  protest  against  the 
recent  extraordinary  measures  which  have  been  adopted  toward  me  and  the  vessel 
under  my  command  by  the  British  authorities  of  this  colony.       • 
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In  August  last  the  Tuscaloosa  arrived  iu  Simon's  Bay.  She  was  not  only  recognized 
in  the  character  which  she  lawfully  claims  to  he,  viz,  a  commissioned  ship  of  war  be- 
longing to  a  belligerent  power,  but  was  allowed  to  remain  in  the  harbor  for  the  period 
of  seven  days,  taking  in  snpplies  and  effecting  repairs,  with  the  full  knowledge  and 
sanction  of  the  authorities. 

No  intimation  was  given  that  she  was  regarded,  merely  in  the  light  of  an  ordinary 
prize,  or  that  she  was  considered  to  be  violating  the  laws  of  neutrality.  Nor,  when 
she  notoriously  left  for  a  cruise  on  active  service,  was  any  intimation  whatever  con- 
veyed that  on  her  return  to  the  port  of  a  frieudlj^  power,  where  she  had  been  received 
as  a  man-of-war,  she  would  be  regarded  as  a  '*  prize,''  as  a  violator  of  the  Queen's  proc- 
lamation of  neutrality,  and  consequently  liable  to  seizure.  Misled  by  the  conduct  of 
Her  Majesty's  government,  I  returned  to  Simon's  Biy  on  the  2)th  iustant,  in  very 
urgent  want  of  repairs  and  supplies ;  to  my  surprise  I  find  the  Tuscaloosa  is  now  no 
longer  considered  as  a  man-of-war,  and  she  has,  by  your  ordei*s,  as  I  learn,  been  seized  for 
the  purpose  of  being  handed  over  to  the  person  who  claims  her  on  behalf  of  her  lat« 
ownoi-s. 

The  character  of  the  vessel,  viz,  that  of  a  lawful  commissioned  man-of-war  of  the 
Confederate  States  of  America,  has  not  been  altered  since  her  first  arrival  in  Simon's 
Bay ;  and  she  having  been  once  fully  recognized  by  the  British  authorities  in  command 
in  this  colony,  and  no  notice  or  warning  of  change  of  opinion  or  of  friendly  feeling 
having  been  communicated  by  public  notification  or  otherwise,  I  wasentitlcd  to  expect 
to  be  again  permitted  to  enter  Simon's  Bay  without  molestation. 

In  perfect  good  faith  I  retni-ned  to  Simon's  Bay  for  mere  necessaries,  and  in  all  honor 
and  good  faith  in  return  I  should,  on  change  of  opinion  or  of  policy  on  the  part  of  the 
British  authorities,  have  been  desired  to  leave  the  port  again. 

But,  by  the  course  of  proceedings  taken,  I  have  been  (supposing  the  view  now  taken 
hy  your  excellency's  government  to  be  correct)  first  misled,  and  next  entrapped. 

My  position  and  character  of  my  ship  will  most  certainly  be  vindicated  by  my  gov- 
ernment. I  am  powerless  to  resist  the  affront  oftered  to  the  Confederate  States  of 
America  by  your  excellency's  conduct  and  proceedings. 

I  demand,  however,  the  release  of  my  ship ;  and,  if  this  demand  bo  not  promptly 
<'omplied  with,  I  hereby  fiirmally  prote.st  against  her  seizure,  especially  under  the  very 
l>eculiar  circumstances  of  the  case.' 

Upon  this  proceeding?  being  reported  to  the  government  at  home,  the 
opinion  of  the  law-officers  was  again  taken.  It  was  felt  that  what  had 
been  done  could  not  be  properly  npheld.  It  was  obviously  one  thing  to 
have  seized  the  Tifscaloosa  on  the  former  occasion,  as  a  prize  brought 
into  a  port  of  her  Her  Mnjesty ;  a  very  different  thing,  after  she  had 
been  treated  as  a  ship  of  war,  and  allowed  to  go  free,  to  let  her  come 
again  into  port  in  the  like  character  without  notice  of  any  hostile  inten- 
tion, and  then  to  seize  and  practically  condemn  her.  Assuming — of 
which,  however,  I  must  say  I  entertain  very  serious  doubts — the  right 
and  power  of  the  government  to  take  such  a  course,  it  savors  too  much 
of  pertidy  to  be  a  course  which  Her  Majesty's  government  could  pursue 
with  a  due  regard  to  honor  and  good  faith.  Orders  were  therefore  sent 
out  by  the  secretary  of  state  for  the  colonies  "  to  restore  the  vessel  to 
the  lieutenant  of  the  Confederate  States  who  lately  commanded  her; 
or,  if  he  should  have  left  the  Cape,  then  to  retain  her  until  she  can  be 
handed  over  to  some  person  who  may  have  authority  from  Captain 
Semmes,  of  the  Alabama,  or  from  the  government  of  the  Confederate 
States,  to  receive  her."'^ 

The  order  to  restore  this  vessel  has  been  reflected  upon  in  the  case  of 
the  United  States  f  but  I  cannot  but  tbink  that  the  decision  come  to  by 
the  government  was,  under  the  circumstances,  perfectly  right;  not  only 
for  the  reason  assigned,  but  also  because,  whatever  might  have  been  the 
power  of  the  British  government  to  seize  this  vessel  while  still  retain- 
ing the  character  of  a  prize,  she  had  now  been  invested  with  that  of  a 
vessel  of  war  belonging  to  a  belligerent,  and  wa^  therefore  no  longer 
amenable  to  the  municipal  jurisdiction. 

*  British  Appentlix,  vol.  i,  p.  33:i 
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The  question  is,  liowever,  of  no  x)ractical  importance  whatsoever. 

The  Tuscaloosa  never  was  delivered  up.  Lieutenant  Low  having  left 
the  Cape  when  the  order  of  the  Duke  of  Newcastle  came  out,  she  re- 
mained in  the  custody  of  the  local  authorities  till  the  end  of  the  war, 
and  was  then  delivered  up  to  the  United  States.  No  claim  of  damageis 
can  arise,  therefore,  with  regard  to  her  in  this  respect.^ 

A  serious  question  of  law,  however,  presents  itself  in  respect  of  what- 
soever damage  may  have  been  done  by  the  Tuscaloosa,  while  cruising 
in  the  interval  between  her  leaving  the  Cape  and  her  return  to  it.  This 
liability  may  be  asserted  on  two  grounds :  first,  it  may  be  said  that, 
the  Alabama  having  been  enabled  to  make  war  on  the  commerce  of  the 
United  States  through  the  want  of  due  diligence  on  the  part  of  the  Brit- 
ish goveniment,  and  the  Tuscaloosa  having  been  taken  by  the  Alabama 
and  converted  into  a  ship  of  war  employed  in  the  same  warfare,  the  mis- 
chief done  by  her  must  be  looked  upon  as  the  consequence  of  such 
original  default  of  the  government,  and  must  be  answered  for  accord- 
ingly ;  a  proposition  obviously  involving  very  serious  consequences,  as 
leading  to  a  liability  of  a  most  extensive  and  unlimited  character. 
Secondly,  it  may  be  said  that  the  Tuscaloosa  ought  to  have  been  seized 
and  delivered  up  to  her  original  owners,  when  first  found  at  the  Cape, 
and  that  the  British  government  must,  as  having  allowed  her  to  go  free, 
be  held  liable  for  any  damage  afterward  done  by  her.  But  this  argu- 
ment, of  course,  assumes,  first,  that  the  government  had  the  power  and 
right  to  seize  this  vessel ;  secondly,  that  it  was  under  any  obligation  to 
do  so ;  thirdly,  that  if  such  an  obligation  existed,  it  rendered  the  gov- 
ernment liable  to  do  more  than  comj)ensate  the  original  owners,  and  in- 
volved them  in  liability  toward  the  United  States  Government. 

The  question,  though  of  some  legal  interest,  is  otherwise  but  of  small 
importiince  by  reason  of  the  very  small  amount  of  damage  done  by  this 
vessel.  On  the  whole  I  am  disposed  to  think,  though  not  without  some 
doubt  as  to  whether  the  damage  may  not  be  too  remote  to  found  a  legal 
liability,  that  the  mischief  done  by  the  Tuscaloosa  being  the  direct  con- 
sequence of  the  equipment  of  the  Alabama,  on  the  principle  that 
"omne  accessarium  sequitur  suum  principale,"  those  who  are  answer- 
able for  the  one  must  be  answerable  also  for  the  other.  I  acquiesce, 
therefore,  in  the  decision  of  the  rest  of  the  tribunal  in  respect  of  this 
vessel. 

CASE  OF  THE  GEORGIA. 

The  case  of  the  Georgia  is  one  in  which  not  even  the  desire  to  establish 
great  principles  of   neutrality  at  the  expense  of  Great 
Britain  can,  as  it  appears  to  me,  find  matter  on  which  to  ThcGeorma. 

found  a  charge  of  want  of  due  diligence. 

This  vessel  was  built  at  Dumbarton,  on  the  Clyde,  and  was  evidently 
originally  intended  as  a  blockade-runner,  which  may  account  for  the  in- 
teresting fact,  thrice  repeated  in  the  American  case  and  argument,  that 
she  was  christened  by  a  young  lady,  the  daughter  of  Captain  North, 
who  was  in  some  way  connected  with  the  insurgent  service. 

The  Georgia  was  evidently  not  constructed  as  a  vessel  of  war,  though 
afterward  applied  to  that  purpose.  The  vigilance  of  the  government 
having  been  aroused  by  the  escape  of  the  Florida  and  the  Alabama,  the 
building  of  ships  of  war  for  the  confederate  service  had  become  a  mat- 
ter of  extreme  difficulty,  and  recourse  was  had  to  the  contrivance  of 
converting  ships,  originally  built  as  blockade-runners,  into  vessels  of 
war. 
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She  was  registered  on  the  20th  of  ^larch,  1863,  as  the  property  of  a 
Mr.  Thomas  Bold,  a  merchant  of  Liverpool,  on  his  declaration  that  he 
was  the  sole  ow  ner.^  She  was  advertised  at  the  Sailors'  Home  at  Liver- 
pool, as  about  to  sail  for  Singapore;  seamen  were  engaged  for  her  as 
bound  to  that  port,  and  her  crew  signed  articles  for  a  voyage  to  Singa- 
pore, or  any  intermediate  port,  for  a  period  of  two  years.^ 

On  the  1st  of  April  this  vessel,  the  name  of  which  had  been  changed 
to  the  Japan,  cleared  out  in  ballast  for  a  voyage  to  Point  de  Galle  and 
Ilong  Kong.^  Uer  crew,  the  number  of  which,  as  appears  from  the 
deposition  of  Thomas  Mahon,  one  of  them,  was  about  50,*  but  which, 
according  to  the  report  of  the  chief  officer  of  customs,  was  in  fact  48,^ 
though  magnified  by  Mr.  Dudley  into  70  or  80,^  having  been  hired  at 
Liverpool  by  the  firm  of  Jones  &  Co.,  of  that  place,  were  sent  by 
steamer  to  the  Clyde.  They  had  shipped  for  a  two  years'  voyage  to 
Singapore,  there  and  back,  and  beyond  all  question  had  shipped  in  the 
honest  belief  that  the  ship  was  bound  for  that  place.  The  vessel  sailed 
on  the  2d  of  April  from  Greenock,  but  appears  only  to  have  dropped 
farther  down  the  river,  and  not  to  have  finally  left  till  the  6th  or  7th. 
Mr.  Dudley,  on  the  3d  of  April,  writing  to  Mr.  Seward  on  the  subject  of 
this  vessel,  adds : 

My  belief  is  that  she  beloijtjs  to  the  confederates,  and  is  to  be  converted  into  a 
privateer;  quite  likely  to  cruise  in  the  East  Indies,  as  Mr.  Youu>?,  the  paymaster  from 
the  Alabama,  tells  uie  it  hiis  always  been  a  favorite  idea  of  Mr.  Mallory,  ihe  secretary 
of  the  confederate  navy,  to  send  a  privateer  in  these  waters.  I  sent  a  man  from  here 
to  (llasj^ow  to  accompany  these  men,  to  endeavor  to  find  out  the  destination  of  the 
vessel,  &c.  He  has  not  been  successful  yet  in  his  eflbrts.  He  has  been  on  board,  and 
writes  that  she  has  no  armament,  and  he  is  still  there  wat<;hing  her.  I  have  dii-ected 
him,  bef(ue  ho  returns,  to  visit  the  yards  in  the  Clyde,  and  to  go  down  to  8t<>ckton  and 
Hartlepool.^ 

From  a  letter  from  Mr.  Adams  to  Mr.  Seward,  of  the  9th,  it  appears 
that  that  gentleman  '^had  long  been  in  possession  of  information  about 
the  construction  and  outfit  of  this  vessel  in  the  Clyde ;  but,"  he  adds, 
''  nothing  has  ever  been  furnished  me  of  a  nature  to  base  proceedmgs 
upon.'^  Neither  had  there  been,  assuredly,  up  to  this  time,  anything 
which  would  have  justified  Mr.  Adams  in  applying  to  Her  Majesty's 
government  to  seize  this  vessel,  or  the  government  in  seizing  her. 

The  measuring  surveyor,  who  bad  surveyed  her  on  the  17th  of 
January,  and  had  been  on  board  on  two  subsequent  occasions  for  the 
purpose  of  completing  his  survey,  stated  that  she  "appeared  to  him  to 
be  intended  for  commercial  purposes,  her  frame-work  and  plating  being 
of  the  ordinary  size  for  vessels  of  her  class.'"  The  collector  of  customs, 
upon  an  inquiry  being  afterward  directed  by  the  government,  re- 
ported : 

I  have  questioned  the  officer  who  performs  tido-8urveyor*8  dnty  afloat,  and  who 
visited  her  on  the  evening  of  the  1st  instant,  to  see  that  the  stores  were  correct.  He 
informs  me  he  saw  nothing  on  board  which  could  lead  him  to  suspect  that  she  was 
intended  for  war  purposes.  I  can  testify  that  she  was  not  heavily  sparred;  indeed, 
she  could  not  spread  more  canvas  than  an  ordinary  merchant-steamer.  I  beg  to  add, 
when  the  tide-surveyor  was  on  board,  the  joiners  were  fitting  doors  to  the  cabins.* 

The  vessel  left  ostensibly  for  the  purpose  of  trying  her  engines,  and 
an  intention  was  professed  of  returning  to  land*  the  joiners  who  were 
on  board. 
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But  while  thus  leavinfc  in  the  disguise  of  a  peaceful  merchant-vessel 
trying  its  engines,  the  Japan  was  intended  to  be  converted  into  a  ship 
of  war,  and  was  not  to  return  to  Greenock.  When  she  got  well  away 
from  Greenock,  the  joiners,  who  had  been  fitting  up  cabin-doors  when 
she  left,  were  employed  to  fit  up  a  magazine,  and  were  afterward  landed 
lower  down  in  the  Clyde.  Up  to  'this  time  no  information  had  been 
furnished,  or  communication  made,  to  Uer^Iajesty's  government  on  the 
subject  of  this  vessel. 

Having  left  the  Clyde,  the  Japan  proceeded  to  the  coast  of  France, 
where,  as  we  know,  she  was  joined  b^'  the  small  steamer  Alar,  which 
brought  out  tc>  her  her  armament  of  guns  and  munitions  of  war. 

Let  us  pause  here  for  a  moment  to  see  whether,  thus  far,  there  was 
anything  in  respect  of  which  negligence  could  be,  with  the  slightest 
show  of  reason,  imputed  to  Her  Majesty's  government. 

It  is  certain  that,  though  the  attention  of  Mr.  Uu<lerwood,  the  United 
States  consul  at  Glasgow,  had  been  for  some  time  fixed  on  this  vessel, 
there  was  nothing  on  which  it  was  thought  that  the  action  of  the  gov- 
ernment could  be  invoked. 

It  is  said,  indeed,  in  the  argument  of  the  United  States,  that  the 
reason  was  that  he  "had  not  and  could  not,  with  his  means  of  informa- 
tion, produce  '  such  evidence  as  would  support  an  indictment  for  mis- 
demeanor ;'  and  nothing  short  of  that,  Mr.  Adams  had  been  informed 
in  the  July  previous,  would,  in  the  opinion  of  the  solicitor  of  the  customs 
at  London,  furnish  *  justifiable  ground  of  seizure.'^  But,  whatever 
might  have  been  said  in  the  preceding  July,  at  this  time  there  was 
everything  to  encourage  Mr.  Adams,  if  he  had  possessed  any  ground 
for  asking  for  the  interposition  of  the  government,  to  take  that  course. 
During  the  last  three  months  he  had  made  representations  to  the  British 
government  on  the  subject  of  three  different  vessels,  the  Georgiana, 
the  Phantom,  and  the  Southerner,  in  regard  to  which,  at  the  time  of  his 
first  communication,  he  had  no  evidence  to  produce  beyond  the  state- 
ments or  suspicions  of  the  United  States  consul  at  London  or  Liver- 
pool; and  inquiries  had  been  instantly  made  in  each  case,  and  in  regard 
to  the  latter  two  vessels,  Mr.  Adams  was  writing  at  this  very  time 
(April  6)  to  express  his  satisfaction  at  the  steps  which  had  been  taken.^ 
He  was,  moreover,  in  correspondence  with  Earl  Russell  on  the  subject 
of  another  vessel,  the  Alexandra,  which  was  seized  on  the  5th  April  by 
order  of  the  government,  a  fact  of  which  he  was  informed  on  the  same 
day,  and  at  which  ho  also  wrote  to  testify  his  *' lively  satisfaction.''* 
He  knew,  too,  that  on  no  better  authority  than  public  report,  the  gov- 
ernment had  of  themselves  instituted  an  inquiry  in  the  month  of  March 
with  a  view  to  ascertaining  whether  vessels  of  war  were  being  built  at 
Glasgow  for  the  confederates,  the  result  of  which  inquiry  had  been  com- 
municated to  him  on  the  2l8t  of  March.^  The  reason  why  Mr.  Adams 
made  no  communication  to  the  Governfiient  relative  to  this  vessel  was, 
as  he  expressly  stated  when  writing  to  Mr.  Seward  three  days  later  than 
the  date  of  the  vessel's  departure,  that  "  nothing  had  been  furnished 
to  him  of  a  nature  to  base  proceedings  upon." 

Upon  what,  then,  can  any  charge  of  negligence  against  Her  Majesty's 
government  be  founded  in  respect  of  this  vessel  f  Simply  upon  the  old 
allegation  of  the  notoriety  of  the  fact  that  it  was  being  fitted  out  as  a 
vessel  of  war  for  the  service  of  the  confederate  government.  And  how 
is  this  notoriety  attempted  to  be  established?    Solely  by  an  anonymous 
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letter,  purporting  to  be  addressed  to  Lord  Palmerston,  published  in  the 
Daily  News  of  the  12th  of  February,  1863,  in  which  the  vessel  is  spoken 
of.^  Ihe  letter  is  a  very  long  one,  and  not  written  in  a  style  to  command 
much  attention,  the  changes  being  rung  on  '^pirates"  and  "  slavehold- 
ers "  in  a  very  sensational  style.  TJie  probability  is,  that  this  letter 
was  never  seen  by  any  of  Ht*r  Majesty  ministers ;  still  more  so  that, 
if  it  was,  it  was  not  read  through.  If  it  is  meant  to  be  suggested  that 
the  author  was  writing  upon  facts  notorious  to  the  world,  and  not  from 
his  own  private  sources  of  knowledge,  it  is  only  necessa;ry  to  turn  to 
the  letter  to  see  that  this  could  not  have  been  so.  The  writer  is  person- 
ally familiar  with  the  whole  subject  of  vessels  built  for,  or  in  the  in- 
terest of,  the  confederates,  and  was  doubtless  some  official  connected 
with  the  CTnited  States.  But  what  form  did  the  notoriety,  of  which  this 
anonymous  writer  was  the  organ,  take  in  respect  of  the  Japan,  after- 
ward the  Georgia  ?  Did  it  treat  her  as  a  vessel  of  war,  as  the  passages 
in  the  American  case  and  argument  would  lead  us  to  suppose!  Kot 
so.  Her  destination  was  expected  to  be  of  an  humbler  kind — that  of  a 
blockade-runner.  This  is  what  is  said  by  "Anonymous''  respecting 
this  vessel : 

Mr.  Peter  Deuuy,  of  Dnmbartou,  has  constructed  two  fiuo  scrow-steamers.  They  are 
lying  in  the  Clyde.  Report,  of  a  somewhat  autheutic  kind,  says  one  of  them  is  partly 
owned  by  the  **  Chinese''  and  partly  by  individuals  at  Nassau,  Now  Providence.  It  is 
publicly  announced  that  she  is  soon  to  be  employed  on  the  line  between  Na^isau  and 
Charleston.  Her  name  is  the  Virginia.  The  term  "  Chinese''  is  in  general  use  in  the 
building-yards  of  the  Clyde  and  the  Mersey  to  designate  the  confederates,  and  the 
**  Emperor  of  China  "  has  no  other  signification,  in  this  connection,  than  to  personify 
Jefferson  Davis.  -  The  **  Chinese  "  have  been  striving  very  hard  to  purchase  the  eister- 
vessel  to  the  Virginia,  through  one  of  their  agents  at  Liverpool,  but  Mr.  Denny  built 
and  lost  the  Memphis,  and  he  retjuires  the  **  Celestials  "  to  pay  cash  down  before  he 
parts  with  his  property .- 

It  need  hardly  be  pointed  out  that,  being  ^'  employed  on  a  line,"  with 
reference  to  a  vessel,  means  being  employed  in  carrying  goods  or  pas- 
sengers backward  and  forward  between  two  or  more  given  places. 

There  was^  therefore,  nothing  in  this  letter,  any  more  than  in  the  facts, 
to  lead  to  any  supposition  on  the  part  of  the  government  that  the  Japan 
was  intended  for  a  ship  of  war. 

But  let  us  follow  the  vessel.  Having  left  the  Clyde,  the  Japan  first 
made  towards  the  Isle  of  Man,  then  suddenly  changed  her  course,  and 
went  north,  through  the  North  Channel,  then  down  the  west  coast  of 
Ireland,  passed  Cape  Clear,  then  steered  eastward,  and  then  made 
straight  for  Ushant,  Ushant  light  being  the  first  light  sighted.  She 
then  kept  on  iind  off  near  the  French  coast.^ 

In  the  mean  time  a  small  steamer  called  the  Alar,  of  London,  having 
taken  the  armament  of  the  Georgia  on  board  at  Newhaven,  as  well  as 
some  twenty  to  thirty  men,  who  were  to  form  an  addition  to  her  crew, 
set  sail  from  Newhaven  on  the  5th  of  April,  having  cleared  out  for 
Alderney  and  St.  Malo.  Keeping  clear,  however,  of  both  these  places, 
she  st^^red  straight  for  the  west  coast  of  France;  which,  however, 
owing  to  accidents  which  happened  to  her  machinery,  she  did  not  reach 
till  Wednesday,  the  8th.  The  Georgia  was  then  sighted  far  away  to  the 
westward,  and  the  machinery  of  the  Alar  having  again  broken  down, 
the  former  vessel  came  and  took  her  in  tow,  and  took  her  into  the  nar- 
row passage  between  Ushant  and  the  main-land.  There  the  transship- 
ment of  the  guns  and  munitions  of  the  Georgia  from  the  Alar  took 
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place,  the  whole  being  finally  accomplished  by  the  afternoon  of  Thurs- 
day, the  9th,  when  the  Georgia  stood  out  to  sea,  while  the  Alar  returned, 
but  her  machinery  having  again  broken  down,  she  was  obliged  to  put 
into  Plymouth.^ 

Prior  to  the  Alar  parting  company  with  tlie  Georgia,  a  Captain 
Lamont,  or  Dupont,  who  had  come  out  in  the  Alar,  assumed  the  com- 
mand of  the  Georgia,  and,  having  called  the  crew  together,  informed 
them  that  the  vessel  was  not  bound  for  Singapore,  but  was  intended  for 
the  confederate  service,  to  "  sink,  burn,  and  destroy  vessels  belonging 
to  the  United  States.''  He  then  proposed  to  them  to  sign  articles  to 
serve  for  three  years.  Part  of  the  crew  agreed  to  sign  articles  accord- 
ingly, but  some  seventeen  refused,  were  paid  their  wages  then  due,  and 
returned  in  the  Alar. 

In  the  mean  time  Mr.  Dolan,  the  collector  of  customs  at  Newhaven, 
had,  the  day  after  the  Alar  left  Newhaven,  written  to  the  commission- 
ers of  customs  respecting  her : 

CusTOM-HousE,  XewJiacerif  April  6,  1863. 
Honorable  Sirs  :  The  steamship  Alar,  of  Loadon,  85  tons,  owned  by  H.  P.  Maples, 
sailed  on  Sunday  morning,  5th  instant,  at  2  a.  m.,  bound,  according  to  the  ship's  papers, 
viz,  the  accompanying  content,  for  Alderney  and  St.  Malo.  On  Saturday,  at  midnight, 
thirty  men,  twenty  of  whom  appeared  to  bo  British  sailors,  ten  mechanics,  arrived  by 
train.  Three  gentlemen  accompanied  them — Mr.  Lewis,  of  Alderney,  Mr.  Ward,  and 
Mr.  Jones.  The  men  appeared  to  be  ignorant  of  their  precise  destination ;  some  said 
they  were  to  get  £20  each  for  the  trip.  A  man,  rather  lame,  superintended  them. 
Shortly  after  midnight  a  man  arrived  from  Brighton  on  horseback,  with  a  telegram, 
which,  for  purposes  of  secrecy,  had  been  sent  there,  and  not  to  Newhaven,  it  is  bus- 

Eected.    Mr.  Staniforth,  the  agent,  replied  to  my  inquiries  this  morning  that  the  Alar 
ad  munitions  of  war  on  board,  and  tiiat  they  were  consigned  by  >  to 

a  Mr.  Lewis,  of  Alderney.  His  answers  were  brief,  and  with  reserve,  leaving  no  doubt 
on  mv  mind,  nor  on  the  minds  of  any  here,  that  the  thirty  men  and  munitions  of  war 
are  destined  for  transfer  at  sea  to  some  second  Alabama.  The  private  telegram  to 
Brighton  intimated,  very  probably,  having  been  reserved  for  the  last  hour,  where  that 
vessel  would  be  found.  Whether  the  shipment  of  the  men,  who  aU  appeared  to  be 
British  subjects,  can,  if  it  should  be  hereafter  proved  that  they  have  been  transferred 
to  a  Federal  or  confederate  vessel,  be  held  as  an  infringement  of  the  foreign-enlistment 
act,  and  whether  the  clearance  of  the  Alar,  if  hereafter  proved  to  be  untrue,  can  render 
the  master  amenable  under  ttie  customs- consolidation  act,  is  for  your  consideration  re- 
spectfully submitted. 

R.  J.  DOLAN,  Collector.^ 

Thus,  Alderney  was  supposed  to  be  the  place  to  which  the  Alar  had 
gone.  Similar  information  appears  to  have  reached  Mr.  Adams,  though 
we  are  not  informed  from  what  quarter.  On  the  8th  of  April  he  writes 
to  Earl  Eussell : 

Legation  op  the  Unfted  States,  London,  April  8, 1863. 

My  Lord  :  From  information  received  at  this  legation,  which  appears  entitled  to 
credit,  I  am  compelled  to  the  painful  conclusion  that  a  steam- vessel  has  just  departed 
from  the  Clyde  with  the  intent  to  depredate  on  the  commerce  of  the  people  of  the 
United  States.  She  passed  there  under  the  name  of  the  Japan,  but  is  since  believed 
to  have  assumed  the  name  of  the  Virginia.  Her  immediate  destination  is  the  island 
of  Alderney,  where  it  is  supposed  she  fnay  yet  be  at  this  moment.  A  small  steamer 
called  the  Alar,  belonging  to  Newhaven,  and  commanded  by  Henry  P.  Maples,  has  been 
loaded  with  a  lar^^e  supplv  of  £[un8,  shells,  shot,  powder,  &c.,  intended  for  the  equip- 
ment of  the  Virginia,  and  is  either  on  the  way  or  has  arrived  there.  It  is  further  sd* 
leged  that  a  considerable  number  of  British  subjects  have  been  enlisted  at  Liverpool, 
and  sent  to  serve  on  board  this  cruiser. 

Should  it  be  yet  in  the  power  of  Her  Mivjosty's  government  to  institute  some  inquiry 
into  the  natute  of  these  proceedings,  in  season  to  establish  their  character,  if  innocent, 
or  to  put  a  stop  to  them,  if  criminal,  I  feel  sure  that  it  would  be  removing  a  heavy 
burden  of  anxiety  from  the  minds  of  my  countrymen  in  the  United  States. 
I  pray,  &c., 

CHARLES  FRANCIS  ADAMS.^ 
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This  was  the  first  communication  received  by  the  government  on  the 
subject  of  this  ship.  Not  a  moment  was  lost  by  the  government  in  in- 
stituting inquiries,  and  a  letter  was  dispatched  the  same  day  to  the 
lieutenant-governor  of  Guernsey,  Major-General  Slade,  from  the  home 
office,  to  whose  department  the  Channel  Islands  belong : 

WnrrEHALL,  Jpril  8, 1863. 

Sir:  I  ain  directed  by  Sir  George  Grey  to  transuoit  to  you  herewith,  as  received 
through  the  foreign  office,  a  copy  ot  a  letter  from  the  United  States  miuister  at  this 
court,  respecting  a  steam-vessel  named  either  the  Japan  or  the  Virginia,  reported  to 
have  left  the  Clyde  for  Alderney,  where  she  is  to  receive  on  board  an  armament  con- 
veyed to  that  island  by  a  small  steamer,  the  Alar,  belonging  to  Newhaven,  and  is  to 
be  eventually  employed  in  hostilities  against  the  United  States;  and  I  am  to  request 
that  you  will  make  immediate  inquiry  into  the  truth  of  the  allegations  contained  in 
that  communication. 

I  have  to  call  your  attention  to  the  statute  59  Geo.  Ill,  cap.  69.  Section  seven  ap- 
pears to  be  applicable  to  this  case  if  the  information  which  has  been  given  to  the 
minister  of  the  United  States  of  America  should  turn  out  to  be  correct.  In  that  case 
the  law-officers  of  the  Crown  should  be  instructed  to  take,  without  delay,  the  proper 
proceedings  authorized  by  the  law  of  Alderney,  to  enforce  the  provisions  of  the  act  in 
question,  and  the  officers  of  customs  may  be  called  upon  to  assist,  if  necessary. 

Sir  George  Grey  will  be  glad  to  be  informed  of  the  result  of  the  inquiry,  and  of  any 
steps  that  may  be  taken  in  consequence. 
I  have,  &c., 

H.  WADDINGTON.' 

On  receipt  of  this  letter,  General  Slade  immediately  sent  a  ship  of 
war  to  Alderney ;  but  as  neither  the  Japan  nor  the  Alar  had  «?oue  to 
Alderney,  of  conrse  neither  of  them  was  to  bo  found  there. 

I  should  have  thought  it  difficult  under  these  circumstances  tx)  raise  an 
accusation  of  negligence  against  Her  Majesty 's  government.  Neverthe- 
less, the  govemraeiit  are  charged  in  the  American  case  with  neglect  in 
not  having,  on  receipt  of  Mr.  Adams's  letter  of  the  8th,  dispatched  ships 
of  war  from  Portsmouth  and  Plymouth  to  seize  the  two  vessels.  "  The 
sailing  and  the  destination,''  it  is  said,  "  were  so  notorious  as  to  be  the 
subject  of  newspaper  comment.'^^  A  single  newspaper,  the  Liverpool 
Journal  of  Commerce,  of  April  9,  is  referred  to  in  support  of  this  asser- 
tion. I  turn  to  it,  and  I  find  it  there  stated,  indeed,  that  the  vessel  had 
sailed,  but  "for  unlnown  destinations,^^  The  only  direction,  therefore,  given 
to  the  government  inquiry  was  Alderney.  To  that  island  it  is  said  to 
have  been  incumbent  on  the  government  to  send  ships  of  war  from  Ports- 
mouth and  Plymouth,  because  "Alderney  and  the  Channel  Islands  were 
on  the  route  to  St.  Malo  and  Brest;  and  it  is  not  at  all  probable, 
scarcely  possible,  that  the  Alar  and  the  Georgia  would  not  have  been  dis- 
covered."* There  is  in  this  statement  a  geographical  confusion  pardon- 
able only  in  parties  writing  from  the  other  side  of  the  Atlantic.  Brest 
and  St.  Malo  are  on  different  sides  of  the  French  coast,  and  at  least  one 
hundred  and  fifty  miles  apart,  and  according  as  a  vessel  was  bound  to 
the  one  or  the  other,  she  would  steer  a  totally  different  conrse.  But 
still  more  startling  is  the  statement  that  Alderney  and  the  Channel 
Islands  would  have  been  in  the  course  of  a  vessel  coming  round  the 
west  coast  of  Ireland,  and  bound  for  TJshant  and  the  northwest  part  of 
the  French  coast,  as  the  Georgia  undoubtedly  was.  To  a  vessel  coming 
round  Cape  Clear,  and  intending  to  make  her  way  towards  the  Bay  of 
Biscay,  or  to*  stand  out  into  the  Atlantic,  Alderney  would  have  been 
from  two  hundred  and  fifty  to  three  hundred  miles  out  of  her  way ! 

Independently  of  the  absurdity  of  supposing  that  the  Georgia  woald 

^  Jbntisli  Appendix,  vol.  i,  p.  401. 

2  Case  of  the  United  States,  p.  398. 

'  United  States  Docnmonts,  vol.  ii,  p.  668. 

*  American  Case,  pp.  398, 399.  ^  t 

Jigitized  by  VjOOQ IC 


OPINIONS    OF   SIR   ALEXANDER    COCKBURN.  483 

have  come  to  Alderney  at  all — more  especially  as  she  would  there  have 
been  exposed  to  seizure,  as  being  in  a  British  port,  if  any  suspicion 
should  havearisen  respecting  herreal  character — when  it  was  much  easier 
for  her  to  take  in  her  armament  off  the  French  coast,  I  must  express 
my  surprise  that  it  should  be  deliberately  stated,  by  those  who  know 
that  she  never  went  to  or  near  Alderney  at  all,  and  that  no  other  des- 
tination of  the  vessel  was  known  or  surmised,  to  which  ships  could  have 
been  sent  after  her,  that,  by  reason  that  Earl  Russell,  "  instead  of  di- 
recting action  to  be  taken  by  the  navy,  directed  inquiries  to  be  made 
by  the  treasury  and  home  office,  the  Georgia  escaped." 

Is  it  to  be  said  that  without  having  the  least  idea  of  any  other  desti- 
nation than  Alderney,  the  government  were  to  send  ships  of  war  in 
all  directions  in  quest  of  two  vessels,  neither  of  which  could  possibly  be 
known  to  any  officer  in  Her  Majesty's  navy  !  Even  had  the  spot  where 
the  two  vessels  were  to  meet  been  known,  it  would  scarcely  have  been 
possible  for  a  ship  from  Plymouth — much  less  from  Portsmouth,  which 
is  more  than  one  hundred  miles  further  off— to  have  overtJiken  them. 

The  letter  from  Mr.  Adams  was  not  written  till  the  8th,  and  would 
appear,  from  Mr.  Hammond's  letter  to  that  gentleman  of  the  same  date, 
to  have  been  received  in  the  afternoon  of  that  day.  Had  instructions 
been  telegraphed  to  Plymouth  that  afternoon,  it  would  have  taken  some 
short  time  to  carry  the  orders  into  execution.  Steamships  are  not  ready 
to  start  at  live  minutes'  notice.  From  Plymouth  to  Ushant  is  some 
one  hundred  and  twenty  miles;  and, on  the  9th,  the  Georgia  had  left 
the  French  coast  and  was  on  her  way  upon  the  ocean.  But  for  the 
delay  occasioned  by  the  breaking  down  of  the  Alarms  machinery  she 
would  have  been  gone  several  hours  sooner. 

There  is  a  homely,  but  expressive,  English  saying,  that  **  Any  stick 
serves  to  beat  a  dog  with,"  but  one  must  have  a  most  determined  in- 
tention to  beat  the  creature  to  make  such  a  case  as  this  a  ground  of 
complaint. 

It  has  been  sought  to  fix  the  British  government  with  the  responsi- 
bility for  damage  done  by  this  vessel  on  the  ground  that,  until  the  23d 
of  June,  Bold  continued  to  be  on  the  register  as  owner.  It  is  true  that 
it  was  not  until  this  date  that  Bold  informed  the  collector  of  customs 
that  he  had  parted  with  the  vessel,  and  returned  the  certificate  ot*  reg- 
istry. No  such  consequence,  however,  as  is  contended  for,  at  all  follows. 
The  ownership  of  a  British  vessel  may  be  transferred,  though  the  evi- 
dence of  it,  as  afforded  by  the  register,  remains  incomplete;  and  it 
would  be  absurd  to  suppose  that  Mr.  Bold,  if  the  true  owner,  lent  his 
vessel  to  the  confederate  government,  or  failed  to  take  care  to  be  paid 
for  her  before  he  parted  with  her.  The  delay  in  canceling  the  registra- 
tion was,  no  doubt,  for  the  purpose  of  delaying  as  long  as  possible  the 
disclosure  of  the  real  transaction. 

Mr.  Squarey,  the  Liverpool  solicitor  engaged  for  the  United  States, 
being  consulted  on  this  point,  gave  the  following  very  sensible  advice: 

It  does  not  appear  to  roe  the  engagement  of  the  crew  can  be  treated  as  an  offense 
against  the  act,  because  the  only  legal  contract  binding  upon  the  crew  was  that  ap- 
pearing upon  the  articles.  The  men  were  not  liable  to  do  anything  except  what  they 
had  agreed  to  do  by  the  articles ;  and  from  the  statements  of  the  men  wnom  I  saw,  it 
did  not  appear  that  they  knew,  when  they  shipped,  that  it  was  expected  or  intended 
that  they  should  serye  on  board  a  man-of-war  or  privateer.  As  regards  the  liability 
of  the  British  registered  owner  to  make  good  to  the  owners  of  the  American  vess^ 
destroyed  the  loss  sustained  by  them,  I  conceive  it  must  depend  upon  the  question 
whether  those  in  command  of  the  vessel  at  the  time  can  be  considered  to  have  been  the 
agents  of  the  British  owner.  If  they  were  such  agents,  and  there  was  any  evidence  to 
show  that  ttie  destruction  of  the  American  ship  could  be  considered  as  an  act  within 
the  scope  of  their  authoritv,  I  have  no  doubt  that  the  owners  would  be  liable;  but  it 
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appears  to  me  that  the  circumstances  to  wliicli  I  have  previously  referre<l  go  very  far 
to  rebut  the  presumption  that  such  agency  existed,  and  to  prove  that,  in  destroying 
the  American  vessel,  the  oflScers  and  crow  "were  acting,  not  for  the  British  owner,  but 
for  the  government  of  the  so-ciUled  Confederate  States.  In  such  case  I  do  not  think 
that  any  liability  could  be  established  against  the  British  owner,  for  it  is  now  well 
established  that  the  mere  fact  of  beiifg  on  the  register  of  the  shin  does  not  involve 
liability  for  the  acta  or  engagements  of  the  master  and  crew,  and  that  such  liability  is 
in  fact  a  question  depending  upon  express  or  implied  agency  in  every  case. 

Although,  therefore,  I  do  not  see  how  a  British  owner  is  to  be  made  liable,  there  is, 
in  my  opinion,  a  case  which  justities  the  American  Government  in  bringing  the  matter 
before  the  notice  of  the  British  government,  and  requiring  explanations  from  that  gov- 
ernment of  the  circumstances  under  which  a  British  vessel  is  found  to  be  engaged  ia 
the  destruction  of  vessels  belonging  to  American  citizens.^ 

It  appears  to  me,  therefore,  beyond  all  question  clear  that  no  charge 
of  negligence  can  by  possibility  attach  to  Her  Majesty's  government  hi 
respect  of  this  ship.  And  I  confess  it  was  not  without  surprise  that 
I  heard  one  member  of  this  tribunal  say  that,  but  that  Mr.  Adams  had 
declared  in  favor  of  the  British  government  on  this  occasion,  he  should 
have  been  prepared  to  pronounce  "  a  more  severe''  judgment.  If  such 
views  are  to  prevail,  the  responsibility  of  neutrals  will  be  a  serious  thing 
indeed. 

It  only  remains  to  be  added  in  respect  of  this  vessel  that  a  prosecu- 
tion was  instituted  by  the  government  under  the  foreign-enlistment 
act,  against  Jones  and  Highatt,  two  members  of  the  firm  of  Jones  & 
Co.,  of  Liverpool,  by  whom  the  men  had  been  engaged  to  serve  on  board 
the  Japan,  and  as  to  whom  it  was  alleged  that  they  had  engaged  the 
men  for  the  purpose  of  their  enlisting  in  the  confederate  service  when 
the  true  character  of  the  vessel  was  declared.  The  case  was  tried  before 
me  at  Liverpool,  when  both  defendants  were  found  guilty  by  the  jury, 
but  points  of  law  were  reserved  involving  considerable  difficulty,  par- 
ticularly that  the  men,  at  the  time  they  were  engaged  at  Liverpool,  were 
not  aware  of  the  ulterior  purpose  which  the  defendants  were  alleged  to 
have  had  in  view. 

On  the  defendants  being  brought  up  for  judgment,  the  defendants 
having  consented  to  abandon  the  points  reserved,  and  to  forego  an  in- 
tended application  for  a  new  trial,  an  arrangement  was  come  to  between 
the  counsel  for  the  Crown  and  the  counsel  for  the  defendants  that  a  fine 
of  £50  should  be  imposed  on  each  of  them.  The  punishment  might,  at 
first  sight,  appear  inadequate,  but  looking  to  the  legal  difficulties,  it 
was,  on  the  whole,  I  think,  a  prudent  arrangement  j  it  having  been  bet- 
ter that  the  law  should  be  vindicated,  though  with  a  less  degree  of 
punishment,  than  that  the  chance  of  a  defeat  should  be  risked. 

CASE  OF  THE  SHENANDOAH. 

This  vessel,  originally  known  as  the  Sea  King,  was  a  screw-steamer 
The  8hti>«a<k«b  ^"^^^  ^^  Glasgow  in  the  year  1863,  for  the  purpose  of  being 
TTie  shtnaa  h.  employcd  lu  the  China  trade.*  She  had  been  seen  by  Mr. 
Dudley  at  Glasgow  in  1863,  who  represented  her  as  well  adapted  for  war- 
like purposes,  and  thought  she  was  likely  to  be  bought  for  such  purpose 
by  the  confederates.^  But  in  this  he  was  mistaken.  She  was  bought 
by  private  owners;  Messrs.  Eobertson  &  Co.,  of  London,  acted  as  man- 
aging owners.* 

She  had  from  the  beginning  two  12-pounder  carronades,  such  as  mer- 
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chant- vessels  are  in  the  habit  of  carrying  as  signal-guns,  but  nothing 
more.^ 

lu  November,  1863,  she  left  London  on  a  voyage  first  to  New  Zealand, 
taking  out  troops  for  Her  Majesty's  government  to  Auckland,  and  from 
thence  to  Hankow  for  a  cargo  of  tea,  and  with  the  latter  she  returned 
to  London.  She  was  a  vessel  built  entirely  for  commercial  purposes, 
and  was  in  no  respect  whatever  adapted  for  war. 

In  September,  1864,  she  was  sold  by  her  owners,  in  the  ordinary  way 
of  business,  to  a  Mr.  Kichard  Wright,  a  ship-owner  of  Liverpool.  On 
the  7th  of  October,  1864,  Wright  granted  a  certificate  of  sale  to  Mr.  P. 
S.  Corbett,  the  master  of  the  ship,  empowering  him  to  sell  her  within 
six  months  from  the  date  of  the  certificate,  at  any  port  out  of  the 
United  Kingdom,  for  a  price  not  less  than  £45,000.^ 

After  this  the  vessel  cleared  out,  as  for  a  trading  voyage  "  to  Bom- 
bay, calling  at  any  ports  and  places  on  the  passage,  and  any  other  ports 
or  places  in  India,  China,  or  Japan,  or  the  Pacific  or  Atlantic  Oceans, 
trading  to  or  from,  as  legal  freights  might  offer,  until  the  return  of  the 
ship  to  a  final  port  of  discharge  in  the  United  Kingdom  or  continent  of 
Europe ;  the  voyage  not  to  exceed  two  years.'^^  A  crew  was  hired,  and 
signed  articles  for  the  voyage  in  question,  and  the  vessel  sailed  as  if 
upon  it,  without  any  suspicion  on  the  part  of  the  crew,  or  of  any  one 
not  in  the  secret,  that  she  was  intended  for  any  other  destination. 

The  vessel  underwent  no  change  prior  to  her  leaviugj  no  equipment 
of  her  for  the  purpose  of  receiving  any  armament  took  place  j  she  re- 
mained as  she  had  been  from  the  beginning,  fitted  for  commercial  pur- 
poses only.  She  was  wholly  unadapted  to  receive  guns.  She  had  on 
board  only  two  small  12-pounder  guns  she  had  always  had,  such  as 
merchant-vessels  of  her  class  always  carry  as  signal-guns.  She  had  no 
arms  or  munitions  of  war. 

'  When  afterwards  examined  at  Melbourne  by  Captain  Payne,  the  lat- 
ter reported  that  "  everything  indicated  that  she  was  nothing  more  than 
an  ordinary  merchant-ship."  He  could  not  discover  any  magazine;  there 
were  no  stands  for  small-arms,  cutlasses,  or  pistols;  no  shot-racks  were 
fitted,  nor  could  he  see  any  shell-room  aloft.  "  There  is  nothing,''  he 
says,  "to  protect  her  machines  from  shot  and  shell;  in  fact,  her  boilers 
and  the  principal  part  of  her  machinery  are  above  the  water-line.  Her 
bunkers  certainly  are  between  the  machinery  and  the  ship's  side,  but 
from  their  small  dimensions  they  would  offer  but  small  resistance  to 
shot.  The  most  vulnerable  part,  viz,  the  boilers,  is  left  quite  unpro- 
tected." *  "  I  am  altogether  of  opinion,"  adds  Captain  Payne, "  that  there 
is  nothing  in  her  build,  armament,  (with  the  exception  of  two  Whitworth 
guns,)  and  equipment  that  should  call  for  more  special  notice  than  that 
she  is  an  ordinary  merchant- vessel,  armed  with  a  few  guns.^ 

It  is  plain,  therefore,  that  till  the  Whitworth  guns  in  question  were 
put  on  board,  there  was  nothing  whatever  on  board  the  Sea  King  to  at- 
tract attention,  or  to  excite  the  slightest  suspicion  about  her.  That  this 
was  so  is  shown  by  the  fact  that  the  crew  fully  believed  that  she  was 
really  bound  for  the  voyage  to  the  East. 

But  it  appears  that  the  Mr.  Richard  Wright  who  had  bought  the 
vessel  was  the  father-in-law  of  Mr.  Prioleau,  the  managing  partner  of 
the  firm  of  Fraser,  Trenholm  &  Co.,  of  Liverpool ;  whereupon  we  are 
gravely  told,  in  the  case  of  the  United  States,  that  "  the  acquisition,  by 
a  near  connection  of  a  member  of  their  firm,  of  a  fast-going  steamer, 
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capable  of  being  so  converted,  and  the  proposition  to  send  ber  to  sea  in 
ballast,  with  nothing  on  board  but  two  mounted  guns  and  a  supply  of 
provisions  and  coal,  ought,  of  itself,  to  have  attracted  the  attention  of 
the  British  officials;  and  that  the  omission  to  take  notice  of  the  fact  is 
a  proof  of  want  of  the  due  diligence  required  by  the  treaty.-'^ 

Not  the  slightest  intimation,  however,  is  given  as  to  what  notice 
should  have  been  taken,  or  what  could  possibly  have  been  done.  There 
was  nothing  that  could,  in  any  way,  have  justified  the  detention  of  the 
vessel.  In  the  foregoing  statement  we  have,  therefore,  as  it  seems  ta 
me,  an  unwarrantable  assumption. 

The  Sea  King  left  the  port  of  London  on  the  9th  October,  and  pro- 
ceeded to  Madeira,  where  she  arrived  on  the  18th.-  In  the  mean  time  a 
small  steamer  called  the  Laurel  had  left  Liverpool,  having  cleared  for 
Matamoras  and  Kassau.  She  took  out  cases  marked  as  machinery,^  but 
in  reality  containing  two  33-pounder  Whitworth  guns,  and  four  8-inch 
smooth-bore  guns  of  55  hundredweight  each,  together  with  shells,, 
small-arms,  and  ammunition  for  the  use  of  the  Sea  King. 

Mr.  Dudley  was  somehow  informed  that  the  cases  contained  guns  and 
gun-carriages,  and  believing  they  were  intended  to  be  mounted  on  the 
decks  of  the  Laurel,  wrote  to  Mr.  Adams  that  he  apprehended  she  wa& 
intended  as  a  privateer.  At  the  same  time  he  admitted  that  he  had  no 
evidence  to  implicate  her  except  the  taking  on  the  guns  in  cases.*  It  la 
plain,  therefore,  that  Mr.  Dudley  did  not  surmise  any  connection  between 
the  two  vessels,  one  of  which  was  starting  from  London,  the  other  from 
Liverpool,  and  I  am  at  a  loss  to  see  how  any  could  possibly  have  been 
surmised. 

Lieutenant  Waddell,  the  future  captain  of  the  Sea  King,  and  the 
other  officers,  and  seventeen  men  who  were  to  form  part  of  lier  crew, 
were  also  passengers  in  the  Laurel. 

Before  the  Laurel  left  Liverpool,  Mr.  Dudley  began  to  suspect  that 
the  guns  put  on  board  her  were  intended  for  another  vessel,  as  they 
were  more  in  number  than  would  be  required  for  a  vessel  of  her  size;^ 
but  he  was  evidently  altogether  without  any  definite  information  about 
her. 

The  Sea  King  arrived  at  Madeira  about  the  18th  of  October :  the 
Laurel  about  the  same  time.  The  following  day  both  vessels  proceeded 
to  some  small  islands  called  the  Desertas,  where  the  guns  and  warlike 
stores  intended  for  the  Sea  King  were  transferred  to  her  from  the  Lau- 
rel.^ Either  then,  or  prior  to  leaving  England,  Corbett,  acting  on  the 
power  of  attorney  received  from  the  owner,  Wright,  sold  the  vessel  ta 
the  confederate  government.  According  to  his  account  the  sale  took 
place  on  the  19th.'  On  that  day  the  captain  and  officers  took  possea- 
sion  of  her  as  a  confederate  ship.  Captain  Corbett  informed  the  crew 
that  he  had  sold  the  ship  to  the  confederate  government,  that  she  was 
henceforth  to  be  a  cruiser  in  their  service,  and  that  he  had  delivered  her 
up  to  them. 

Every  effort  was  made,  by  persuasion  and  offers  of  large  bounties  and 
high  wages,  to  induce  the  former  crew  to  enter  the  confederate  service 
on  board  the  vessel  5  but,  with  the  exception  of  two  or  three,  all  the 
rest,  forty-two  in  number,  refused,  and  were  conveyed  in  the  Laurel  to* 
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Tenerifte,  from  whence  they  afterward  returned  to  Loudon.  The  con- 
federate llair  having  been  hoisted  on  the  Sea  King,  she  cruised  thence- 
forward under  the  name  of  the  Shenandoah. 

It  must  be,  indeed,  a  stem  stickler  for  neutral  responsibility  who 
could  say  that  up  to  this  point  there  had  been  anything  for  which  blame 
could  be  attributed  to  Her  Majesty's  government.  Not  the  slightest 
suspicion  had  attached  to  this  ship,  which  was  only  known  as  a 
merchant-vessel,  prior  to  her  leaving  England.  But  besides  this,  no 
offense  whatever  had  been  committed  against  British  law. 

The  ship  had  not  been  either  "fitted  out,"  "equipped,''  or  ''  armed," 
within  the  United  Kingdom  or  within  Her  Majesty's  dominions.  Built  as 
a  merchant-vessel  she  had  been  sold,  as  she  stood,  to  the  confederate 
government ;  and  neither  by  the  municipal  law  of  Great  Britain,  any 
more  than  by  that  of  the  United  States,  nor  by  international  law,  was 
such  a  sale  in  any  way  illegal. 

The  argument  of  the  United  States  itself  admits  that ''  if  the  Shen- 
andoah at  this  point  of  her  history  stood  alone,  and  there  had  been  no 
other  cause  of  complaint  against  Her  Majesty's  government,  the  United 
States  could  not  now  hold  Great  Britain  responsible  for  her  original 
escape  and  armament." 

No  question,  therefore,  can  arise  as  to  the  resi>onsibility  of  Great 
Britain  in  respect  of  any  damages  done  by  this  vessel  prior  to  her  arrival 
at  Melbourne. 

The  first  that  was  heard  of  the  Shenandoah  by  Her  Majesty's  govern- 
ment was  from  a  letter  of  the  30th  of  October  from  Mr.  Grattan,  the 
British  consul  at  Teneriffe.  On  the  Laurel  arriving  at  that  place,  the 
master,  J.  F.  Kainsay,  on  presenting  himselfat  the  consular  oflBice,  stated 
that  he  wished  to  laud  43  passengers,  who  were  to  proceed  to  England 
by  the  next  Liverpool  steamer,  and  that  these  persons  were  the  master 
and  crew  of  the  British  steamer  Sea  King,  of  Loudon,  which  vessel  had 
been  wrecked  off  the  Desertas.  The  Laurel  continued  her  voyage  on 
the  22d  instant.  The  master,  on  getting  up  steam,  and  not  before, 
landed  the  above-mentioned  seamen. 

The  master  of  the  Sea  King,  P.  S.  Corbett,  did  not  call  at  the  consular 
office,  as  is  usual  in  such  case^,  either  for  the  purpose  of  making  a  pro- 
test or  to  claim  assistance.  Therefore,  on  the  25th  instant.  Consul 
Grattan  sent  to  desire  bis  attendance,  and  demanded  the  certificate  of 
registry  of  his  vessel,  in  pursuance  of  instructions  contained  in  para- 
graph No.  13  of  the  board  of  trade  instructions.  On  handing  in  his 
certificate  Corbett  informed  Mr.  Grattan  that  his  vessel  had  not  been 
wrecked,  but  that  she  had  be^en  sold  in  London,  and  delivered  to  her 
owners  on  the  high  seas  ;  and  that  himself  and  his  crew  had  landed 
here  for  the  purpose  of  returning  to  England  as  passengers  in  the  West 
Coast  of  Africa  mail-steamer,  due  at  the  port  on  the  31st  instant. 

The  consul,  having  been  struck  by  the  discrepancy  between  the  state- 
ments of  the  two  masters,  made  inquiries  of  some  of  the  former  crew  of 
the  Sea  King,  and  having  taken  their  depositions,  and  being  of  opinion 
that  they  contained  evidence  sufficient  to  substantiate  a  charge  against 
the  master,  Corbett,  of  an  infringement  of  the  foreign-enlistment  act, 
sent  him  in  custody  to  England,  at  the  same  time  forwarding  the  depo- 
sitions of  the  men  in  a  dispatch  to  Earl  Kussell.^ 

I  will  conclude  the  narrative  as  to  what  further  happened  in  relation 
to  Corbett  before  I  pursue  the  further  histor^^  of  the  Shenandoah. 

On  the  arrival  of  the  depositions  in  England,  the  law-officers  at  first 
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advised  that  no  prosecution  could  be  sustained  against  Corbett,  as  all 
the  facts  had  taken  place  on  the  high  seas,  and  a  British  ship  on  the 
high  seas  could  not  properly  be  considered  as  "  within  Her  Majesty's 
dominions,  or  a  place  belonging  to  or  subject  to  Her  Majesty.''*  Two 
further  affidavits  having  b^n  afterward  furnished  by  Mr.  Adams,  of 
men  who  had  been  engaged  by  the  defendant  in  London,  and  who  spoke 
to  language  of  a  suspicious  character  then  used  by  him,  the  law-officers, 
on  being  again  consulted,  thought  that  there  was  sufficient  evidence  on 
which  to  found  a  prosecution ;  and  they  further  thought  that  as  the 
ship  had  left  the  country  as  a  British  ship,  she  might,  prima  facie,  be 
considered  as  such,  that  is,  till  a  sale  and  transfer  of  property  in  ker 
was  shown ;  and  that  it  might  be  deserving  of  serious  consideration 
whether  her  deck  might  not  be  considered  as  ^^  a  place  belonging  to  Her 
Majesty,"  within  the  language  of  the  act.^  A  prosecution  against  Cor- 
bett was  accordingly  instituted  by  the  government,  for  a  breach  of  the 
second  section  of  the  foreign-enlistment  act,  in  endeavoring  to  procure 
men  to  enlist  and  serve,  or  to  embark  and  go  out  of  Her  Majesty's  do- 
minions to  enlist  and  serve,  in  the  confederate  service.  The  case  came 
on  before  myself  and  a  special  jury,  at  Westminster  Hall,  in  December, 
1865.  The  witnesses  for  the  prosecution  were  six  sailors  who  had 
formed  part  of  the  crew  of  the  Sea  King,  and  who  deposed  that,  after 
Captain  Corbett  had  informed  the  crew  that  he  had  sold  the  ship  to  the 
confederate  government,  he  endeavored  to  persuade  the  men  to  enlist, 
pointing  out  to  them  the  advantage  of  so  doing  in  the  way  of  pay  and  prize- 
money.  There  was,  however,  considerable  inconsistency  in  the  evidence 
of  these  men,  some  of  them  ascribing  to  the  defendant  what  others  put 
into  the  mouth  of  Captain  Waddell,  and  vice  versa.  The  men  appear 
to  have  had  a  strong  feeling  against  the  captain,  by  reason  of  their  in- 
tended voyage  tothe  east  having  come  to  an  abrupt  termination,  and 
to  their  not  having  received  as  much  wages  as  they  expected  for  the 
time  they  had  been  out. 

The  first  mate,  the  steward,  and  the  chief  engineer  of  the  crew  of  the 
Sea  King,  one  of  the  crew  of  the  Laurel,  and  two  or  three  confederate 
sailors  who  had  joined  the  confederate  ship,  all  of  whom  had  witnessed 
all  that  passed,  denied  positively  that  Corbett  had  taken  any  part  in 
persuading  the  men  to  sign  articles,  but  attributed  to  Captain  Waddell, 
exclusively,  the  language  which  the  witnesses  for  the  prose<;ution  had 
represented  as  spoken  by  Corbett. 

It  having  been  objected  on  the  part  of  the  defendant  that  while,  in 
order  to  constitute  an  offense  under  the  enactment  in  question,  the  act 
complained  of  must  have  been  done  within  Her  Majesty's  dominions, 
what  was  here  alleged  to  have  been  done  by  the  defendant  had  taken 
place  in  Spanish  waters,  it  was  answered  by  the  solicitor-general  that, 
if  the  act  had  been  done  on  board  a  British  vessel,  that  would  be  suffi- 
cient to  satisfy  the  statute,  and  that,  though  he  could  not  deny  that  a 
sale  of  the  vessel  had  taken  place,  yet  that,  so  long  as  the  British  crew 
remained  on  board,  the  vessel  could  not  be  considered  as  having  been 
delivered  up  to  the  purchasers,  and  must  still  be  looked  upon  as  a  Brit- 
ish ship.  I  was,  however,  clearly  of  opinion  that  the  defendant  Corbett 
having  openly  announced  the  sale  of  the  ship,  and  that  he  had  delivered 
her  over  to  Waddell,  and  the  latter  having  assumed  the  command,  and 
with  his  officers  taken  possession  of  her,  the  delivery  had  been  com- 
pleted and  the  property  effectually  transferred.  I,  however,  desired  the 
opinion  of  the  jury  on  this  point,  as  well  as  on  the  questions  whether 
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the  defendant  had  endeavored  to  induce  the  men  to  enlist  in  the  con- 
federate service,  as  crew  of  the  Sea  King ;  and  if  so,  whether,  when  he 
engaged  the  men  in  London,  he  had  the  ulterior  design  of  inducing 
them  to  enlist  when  beyond  the  Queen's  dominions.  The  jury  thought 
the  evidence  too  conflicting  upon  which  to  convict  the  defendant,  and, 
it  being  very  doubtful  whether  the  witnesses  for  the  Crown  were  not 
confounding  what  had  been  said  by  Waddell  with  what  was  said  by 
Corbett,  I  think  the  jury  acted  wisely  on  the  whole  in  acquitting  the 
defendant.^ 

I  have  adverted  to  these  circumstances  in  justice  to  the  government 
and  the  solicitor-general  who  conducted  the  prosecution.  No  public 
prosecutor  could  have  discharged  his  duty  more  honestly  or  zealously, 
or  with  a  greater  desire  to  obtain  a  conviction  if  it  could  legitimately 
and  properly  be  done. 

I  return  to  the  Shenandoah.  Nothing  more  was  heard  of  her  by  Her 
Majesty's  government  till  she  arrived  at  Melbourne  on  the 

rte-j.u        x»    T  tan"  At  Mwlbonrn*. 

25th  ot  January,  18(k>. 

Before  relating  the  events  which  occurred  during  her  visit  at  this 
I)ort,  it  may  be  well  briefly  to  describe  the  locality,  some  knowledge  of 
which  is  necessary  to  a  thorough  appreciation  of  the  facts.  Port  Philip, 
at  the  northeasterly  end  of  which  Melbourne  is  situated,  is  a  bay  ot 
irregular  oval  shape,  some  sixty  or  seventy  miles  in  circuit,  opening 
into  the  sea  by  a  narrow  entrance  to  the  southwest,  called  the  Heads. 
The  harbor  of  Melbourne,  situated  as  has  been  said  at  the  opposite  end, 
is  called  Hobson's  Bay,  and  forms  the  estuary  of  the  Yarra-Yarra.  Mel- 
bourne itself  is  about  two  miles  inland  up  the  Yarra-Yarra ;  on  either 
side  of  Hobson's  Bay  are  two  suburbs  of  Melbourne,  named  respectively 
Williamstown  and  Sandridge.  They  are  each  connected  with  the  town 
by  a  railway,  and  a  steam-ferry  runs  between  the  two,  from  one  railway 
pier  to  another  across  the  bay,  which  is  here  two  and  a  half  miles  wide. 
Williamstown  is  the  place  wliere  shipping  operations  are  for  the  most 
part  carried  on,  and  where  seafaring  men  principally  frequent.  It 
should  be  added  that  the  governor  had,  at  the  time  of  the  arrival  of 
the  Shenandoah,  a  small  military  force  at  his  disposal,  but  no  vessel  of 
war  of  any  kind ;  the  Bombay,  which  is  spoken  of  in  the  argument  of 
the  United  States  as  such,  being  merely  a  contract  steam-packet  belong- 
ing to  the  Peninsular  and  Oriental  Company,  with  a  naval  agent  on 
board  in  charge  of  the  mails.  The  authorities  were  therefore  depend- 
ent upon  the  customs  officers  and  the  ordinary  water-i>olice  for  the  sur- 
veillance of  the  harbor. 

Immediately  on  the  arrival  of  the  Shenandoah,  her  commander,  Wad- 
dell, wrote  to  Sir  C.  H.  Darling,  the  governor,  to  announce  his  arrival  :^ 

CONFEDEUATE  STATES  StEAMER  OF  WaR  SHEN^^NBOAU, 

Port  Philipf  January  25,  18155. 
Sir:  I  have  the  honor  to  aDnoance  to  your  excellency  the  arrival  of  the  Confederate 
States  steamer  Shenandoah,  under  my  command,  in  Port  Philip,  this  afternoon,  and 
also  to  communicate  that  the  steamer's  machinery  requires  repairs,  and  that  I  am  in 
want  of  coals. 

I  desire  your  excellency  to  grant  permission  that  I  may  make  the  necessary  repairs 
and  supply  of  coals  to  enahle  me  to  get  to  sea  as  quickly  as  possible. 

I  desire  also  your  excellency's  permission  to  land  my  prisoners.  I  shall  obssrve  the 
neutrality. 

I  have,  &c,f 

JAS.  J.  WADDELL. 


» See  reports  of  the  trial,  printed  in  United   States  Documents,  vol.  iv,  pp.  618 
et  8eq.  ^-^  I 
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The  conduct  of  the  governor  and  of  the  executive  council  of  the  colony 
seems  to  have  been  marked  by  the  most  anxious  desire  to  do  what  was 
strictly  right. 

The  commissioner  of  trade  and  customs  was  directed  to  communicate 
with  the  commander  of  the  Shenandoah  in  the  name  of  the  governor,' 
requesting  him  to  inform  the  government  of  Victoria  of  the  nature  and 
extent  of  the  repairs  of  which  he  stated  his  vessel  to  be  in  need  ;  and 
informing  him  that  permission  would  be  granted  for  the  Shenandoah  to 
remain  in  the  waters  of  the  colony  a  sufficient  time  to  eft'ect  her  repairs, 
and  to  receive  the  provisions  or  tilings  necessary  for  the  subsistence  of 
her  crew — but  not  beyond  what  would  be  necessary  for  immediate  use; 
and  that  when  the  government  of  Victoria  were  in  possession  of  the 
nature  and  extent  of  the  supplies  and  repairs  which  were  necessary,  he 
should  be  informed  of  the  time. which  his  vessel  would  be  permitted  to 
remain  in  the  waters  of  the  colony :  and  that,  as  to  that  part  of  his  letter 
which  referred  to  prisoners,  he  must  communicate  to  the  government 
the  names  of  the  prisoners,  and  any  other  particulars  relating  to  them 
which  he  might  be  willing  to  supply. 

The  application  of  Lieutenant  Waddell  to  land  his  prisoners  was  also 
directed  to  be  communicated  to  the  United  States  consul . 

Mr.  Blanchard,  the  consul  of  the  United  States  at  Melbourne,  pro- 
tested against  the  Shenandoah  being  admitted  to  the  privileges  of  a 
belligerent,  maintaining  that,  as  she  had  been  sold  at  sea  to  the  confed- 
erate government,  a  sale  under  such  circumstances  was  unlawful;  that, 
being  a  British-built  merchant-ship,  she  could  not  be  converted  into  a 
war- vessel  of  the  Confederate  States  on  the  high  seas,  but  only  by  pro- 
ceeding to,  and  sailing  in  such  a  character  from,  one  of  the  ports  of  the 
confederacy ;  and  that  "  not  being  legally  a  man-of-war,  she  was  but  a 
lawless  pirate,  dishonoring  the  flag  uniler  which  her  status  was  to  be 
established  and  under  which  she  decoyed  her  victims." 

Having  consulted  the  law-officers  of  the  colony,  who  advised  that  the  ves- 
sel purported  to  be,  and  in  their  opinion  should  be  treated  as,  a  ship  of  war 
belonging  to  a  belligerent  power,  the  governor  and  council  decided  that, 
whatever  might  be  the  previous  history  of  the  Shenandoah,  the  govern- 
ment of  the  colony  was  bound  to  treat  her  as  a  ship  of  war  belonging 
to  a  belligerent  power. 

It  is  clear  that  the  law-officers  of  the  colony  were  perfectly  right. 
Even  had  there  been  any  foundation  for  the  notion  of  Mr.  Blanchard 
that  the  sale  of  the  vessel  on  the  high  seas  was  invalid,  the  Shenandoah 
arrived  at  the  colony  as  a  commissioned  ship  of  a  belligerent  power, 
which,  according  to  the  usage  of  maritime  nations,  was  a  sufficient  ground 
for  her  reception  as  a  vessel  of  war.  It  is  to  be  observed  that  no  ques- 
tion can  arise  in  respect  of  this  vessel  as  to  its  having  been  the  duty  of 
the  British  government  to  seize  her  in  spite  of  the  commission  of  the 
Confederate  States.  She  had  neither  been  equipped,  nor  armed,  nor 
specially  adapted,  wholly  or  in  part,  for  warlike  use,  in  British  territory, 
nor  was  the  sale  of  her  to  a  belligerent  on  the  high  seas  any  violation 
of  the  rights  of  Great  Britain  as  a  neutral.  To  have  seized  her  would 
therefore  have  been  utterly  unjustifiable. 

A  question,  it  appears,  arose  as  to  whether  the  officer  in  command 
should  not  be  required  to  show  his  commission,  and  the  majority  of  the 
council  decided  that  there  was  no  necessity  for  doing  so.  And  nothing 
having  then  occurred  to  lead  to  any  doubt  as  to  the  vessel  being  com- 
missioned by  the  confederate  government,  or  as  to  the  honor  of  the 
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officer  who  commauded  her,  to  have  demanded  to  see  the  commission  he 
professed  to  bear  would  have  implied  an  unworthy  suspicion. 

What  followed  is  thus  related  in  a  narrative  signed  by  the  gentlemen 
who  were  at  that  time  chief  secretary,  minister  of  justice,  commissioner 
of  trade  and  customs,  and  attorney-general  of  the  colony : 

Oa  receiving  the  commuoicabioii  from  the  governor,  Lieutenant  WaddeH  employed 
Messrs.  Langlands^  Brothers  &  Co.,  iron-founders,  of  Melbourne,  to  examine  the  vessel 
and  to  undertake  the  repairs,  and  they,  on  the  30th  January,  rei}orted  that  it  was  abso- 
lutely necessary  to  put  the  Shenandoah  on  the  government  slip,  as  the  diver  who  in- 
spected the  vessel  had  reported  that  the  lining  of  the  outer  stern-hack  was  entirely  gone, 
and  would  have  to  be  replaced ;  and  that,  as  three  days  would  elapse  before  the  vessel 
was  slipped,  it  would  take  ten  days  from  date  to  accomplish  the  repairs. 

It  may  bo  here  remarked  that  the  slip  (termed  the  "government  slip"  in  the  report 
ef  Messrs.  Langlands,  Brothers  &  Co.)  was  not  in  possession  of,  or  under  the  control 
of  the  government,  the  fact  being  that,  although  it  was  originally  built  by  the  govern- 
ment, yet  it  had  been  for  many  years  leased,  and  at  that  time  was  under  lease  to  Mr.  Enoch 
Chambers. 

This  report  was  submitted  to  the  commissioner  of  trade  and  customs,  who  wrote,  by 
direction  of  his  excellency  the  governor,  for  a  list  of  the  supplies  required  for  the  im- 
mediate use  of  the  vessel,  and  stated  that  his  excellency  had  appointed  a  board,  con- 
sisting of  Mr.  Payne,'  inspector  and  secretary  of  the  steam  navigation  board ;  Mr.  Elder, 
the  superintendent  of  the  marine  yard  at  Melbourne ;  and  Mr.  Wilson,  the  government 
marine  engineer,  to  go  on  board  the  Shenandoah,  and  to  examine  and  report  whether 
that  vessel  was  then  in  a  fit  state  to  go  to  sea,  or  what  repairs  were  necessary. 

Lieutenant  Waddell  furnishe*!  a  list  of  the  supplies  he  required,  and  permission  was 
given  for  the  shipment  on  board  of  reasonable  quantities  of  the  supplies  asked  for. 

The  board  appointed  by  his  excellency  had  the  vessel  examined  by  a  diver,  and  then 
reported— 

Ist.  That  the  Shenandoah  was  not  in  a  fit  state  to  proceed  to  sea  as  a  steamship. 

2d.  That  repairs  were  necessary. 

3d.  That  the  part  or  i)art8  requiring  repair  being  the  inner  stern-post  bearing  of  the  . 
screw-shaft,  the  extent  of  the  damage  could  not  be  ascertained  without  the  vessel 
being  slipped. 

His  excellency,  en  the  receipt  of  this  report,  gave  permission  for  the  vessel  to  be 
placed  on  the  patent  slip,  and  he  requested  the  commissioner  of  trade  and  customs  to 
make  arrangements  for  obtaining  daily  reports  of  the  .progress  of  repairs  and  provision- 
ing of  the  Shenandoah,  and  directed  every  precaution  to  be  taken  against  the  pos- 
sibility of  the  commander  of  that  vessel  in  any  way  extending  its  armament,  or 
rendering  the  present  armament  more  effective;  and  these  instructions  were  carefidly 
acted  on. 

On  the  6th  of  February,  1865,  an  application  was  made  for  permission  to  land  some 
surplus  stores  from  the  Shenandoah,  which  was  refused  on  the  advice  of  the  attorney- 
general. 

The  repairs  of  the  Shenandoah  not  having  been  proceeded  with,  the  commissioner  of 
trade  and  customs  wrote  on  the  7th  of  February  to  Lieutenant  Waddell,  stating  that 
his  excellency  desired  that  a  day  should  be  named  for  proceeding  to  sea;  and  that  he 
was  directed  to  say  that,  after  carefully  considering  the  qaestion  of  the  position  of 
Great  Britain  as  strictly  neutral  in  the  present  contest,  the  use  of  appliances,  the  prop- 
ertv  of  the  government,  could  not  be  granted,  nor  any  assistance  rendered  by  it,  directly 
or  indirectly,  toward  effecting  the  repairs  of  the  Shenandoah. 

Lieutenant  Waddell  replied  that  he  could  not  name  a  day  for  proceeding  to  sea  till 
the  vessel  was  taken  on  the  slip,  when  the  injury  could  be  ascertained,  and  the  time 
estimated  for  its  repair,  the  recent  gales  having  prevented  him  from  ligh.tening  the  ship 
to  the  necessary  draught  preparatory  to  going  on  the  slip,  in  which  matter  he  had 
been  guided  by  those  in  charge  of  the  slip.  He  hoped  the  weather  would  permit  the 
engineer  in  charge  of  the  slip  to  take  the  Stienandoah  on  the  slip  the  following  morning. 

The  vessel  was  not  hauled  up  on  the  slip  until  the  morning  of  the  10th,  when  the 
board  appointed  by  the  governor  had  another  inspection,  and  they  then  reported  as 
follows : 

1st.  That  the  lignum-vita>  staves  forming  the  bearing  of  the  forward  end  of  the  outer 
length  of  the  screw-shaft  were  entirely  displaced. 

2d.  That  the  inner  stem-post  bracket  in  which  the  staves  of  lignura-vitfe  were  fitted, 
forming  also  the  support  for  the  foremost  end  of  the  screw-frame,  was  fractured  on  the 
starboard  side  to  the  extent  of  about  4  inches. 

3d.  That  these  repairs,  necessary  to  render  the  steamship  sea-worthy,  could  bo  effected 
in  or  about  five  clear  working  days  from  that  date.' 
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It  thus  appears  that  on  the  3d  of  February,  the  commissioner  of  trade 
and  customs  was  instructed  by  the  governor  to  make  arrangements  for 
obtaining  daily  reports  of  the  progress  of  the  repairs  and  provisioning  of 
the  Shenandoah,  and  communicated  to  him  the  information  so  obtained ; 
and  to  take  every  precaution  in  his  power  against  the  possibility  of  the 
commander  of  that  vessel  in  any  degree  extending  his  armament,  or 
rendering  the  present  armament  more  efifective.^ 

Thus  matters  stood  when,  on  the  10th  of  February,  the  United  States 
<^nsul  wrote  to  the  governor,  inclosing  a  deposition  on  oath  of  one  John 
Williams,  who  had  been  a  prisoner  on  board  the  Shenandoah,  and  who, 
having  been  one  of  the  crew  of  the  ship  D.  Godfrey,  captured  by  the  Shen- 
andoah, had  escaped  from  the  latter  by  swimming  ashore  on  the  6  th. 
In  this  deposition  Williams  stated  that  fifteen  or  twenty  men  had  joined 
the  ship  since  her  arrival  in  port,  and  were  concealed  in  various  parts  of 
her,  and  that  three  others,  who  were  wearing  the  ship's  uniform,  had 
also  come  aboard  since  her  arrival.^  To  this  was  added,  on  the  13th,  the 
affidavit  of  one  Madden,  another  of  the  crew  of  the  D.  Godfrey,  who 
stated  that  "when  he  left  the  vessel  on  the  7th,  there  were  men  hid  in 
the  forecastle  of  the  ship,  and  two  working  in  the  galley,  all  of  whom 
came  on  board  the  vessel  since  she  arrived  in  the  port ;  and  that  the 
officers  pretended  they  did  not  know  these  men  were  hid.^^ 

The  proceedings  of  the  governor  and  council  on  the  13th  of  February 
are  marked  by  the  same  attention  to  their  duty  in  the  matter  as  before, 
as  appears  from  the  following  minute  of  their  proceedings:  * 

The  farther  report  of  the  board  of  survey  on  the  Shenandoah,  after  viewing  that 
vessel  on  the  slip,  is  submitted  and  considered. 

His  excellency  states  to  the  council  that,  in  consequence  of  a  letter  "which  he  had 
received  from  the  United  States  consul,  dated  the  10th  instant,  and  inclosing  a  testimony 
on  oath  of  one  John  Williams,  he  had  deemed  it  his  duty  to  refer  it  for  the  consideration 
of  the  law-ofilcers  of  the  Crown ;  as,  presuming  the  statements  therein  oontainad  to  be 
correct,  it  would  appear  that  the  commander  of  the  Shenandoah  was  taking  advantas^e 
of  the  aid  and  comfort  which  had  been  aftbrded  to  him  in  this  port  to  increase  the 
number  of  his  crew  by  enlisting  British  subjects  in  contravention  of  the  foreign-enlist- 
ment act. 

In  consequence  of  this  reference,  the  law-officers  of  the  Crown  had  directed  the  at- 
tendance of  the  man  John  Williams,  and  that  he  had,  with  other  men,  attended  that 
morning  at  the  Crown  law-offices,  and  had  made  statements  to  the  eflfect  that  a  number 
of  men  representing  themselves  to  be  Englishmen  had  gone  on  board  the  Shenandoah 
since  her  arrival  in  this  port,  with  the  intention  of  joining  her,  and  were  now  concealed 
on  board. 

The  law-officers  being  of  opinion  that  there  was  sufficient  evidence  to  take  steps  for 
prosecuting,  had  instructed  the  police  to  lay  informations  against  these  men  for  a  mia- 
demoanor,  and  to  apply  for  a  warrant  for  their  apprehension. 

On  consultation  with  the  council,  it  was  not  considered  necessary  by  his  excellency 
to  take  any  further  steps  in  the  matter  until  the  result  of  the  police-officer  proceedings 
were  known  :  but  Mr.  Francis  is  instructed  again  to  inquire  by  letter  when  Lieutenant 
WaddeU  would  be  ready  to  proceed  to  sea. 

A  report  from  the  detective  police  at  Sandbridge,  of  this  day's  date,  on  matters  re- 
lating to  the  Shenandoah,  is  laid  npon  the  table  of  the  council ;  and  as  from  informft- 
tion  which  had  reached  the  government  some  suspicion  had  been  attached  to  the  move- 
ments of  a  vessel  called  the  Eli  Whitney,  now  lying  in  the  bay,  the  honorable  the 
commissioner  of  trades  and  customs  undertakes  that  her  movements  shall  be  carefully 
watched. 

The  honorable  the  attorney-general  then  submits  to  his  excellency  depositions  taken 
on  oath  by  eleven  persons  before  the  consul  of  the  United  States  in  Melbourne,  which 
depositions  have  been  placed  in  his  hands  by  the  consul. 

The  Eli  Whitney  was  watched  accordingly,  and  if  any  intention  of 
using  her  as  a  means  of  shipping  the  men  had  been  entertained,  it  was 
abandoned. 


*  Appendix  to  British  Case,  vol.  i,  p.  529.  ^^  , 
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On  the  13th  of  February  a  warrant  was  granted  by  a  magistrate  at 
WilUamstowu,  for  the  apprehension  oif  a  man  known  as  James  David- 
son, or  "Charley,"  who  was  stated  to  be  concealed  on  board  the  Shen- 
andoah. The  superintendent  of  police,  who  was  charged  with  the  exe- 
cution of  the  warrant,  went  on  board  the  ship,  and  Captain  Waddell 
not  being  on  board,  saw  the  officer  in  charge,  told  his  business,  and  re- 
quested to  see  the  man  on  board  to  execute  his  warrant.  This  was  re- 
fused. He  showed  his  warrant,  which  the  officer  looked  at,  saying^ 
"  Tbat  is  all  right,  but  you  shan't  go  over  the  ship.''  The  next  morning- 
the  police  officer  returned  to  the  ship,  and  stated  that  information  hav- 
ing been  sworn  that  persons  had  joined  the  vessel  from  Melbourne,  and 
were  now  on  board,  he  had  come  with  a  warrant.  Captain  Waddell  re- 
plied, "I  pledge  you  my  word  of  honor  as  an  officer  and  a  gentleman 
that  I  have  not  any  one  on  board,  nor  have  I  engaged  any  one,  nor  will 
I  while  1  am  here.''  The  superintendent  answered  that  he  understood 
that  the  persons  he  wanted  were  wearing  the  uniform  of  the  Confeder- 
ate States,  and  were  working  on  board,  but  this  Captain  Waddell  dis- 
tinctly denied.  The  superintendent  asked  to  go  over  the  ship  and  see 
if  the  men  he  wanted  were  on  board.  This  being  refused  he  said  that 
he  must  execute  his  warrant,  even  if  he  had  to  use  force.  To  which 
Waddell  replied  that  he  would  use  force  to  resist ;  that  he  dare  not 
allow  his  ship  to  be  searched^  it  was  more  than  his  commission  was 
worth  'j  and  that  such  a  thing  would  not  be  attempted  to  a  ship  of  war 
of  any  other  country;  that  a  great  slight  had  been  put  upon  him  by 
sending  any  one  to  the  ship  with  a  warrant.  On  the  superintendent 
again  asking  if  the  captain  refused  to  allow  him  to  look  for  the  man  for 
whom  he  had  a  warrant,  Waddell  answered,  that  he  "did  refuse  it,  and 
would  fight  his  ship  rather  than  allow  it."  ^ 

The  governor  having  caUed  t^e  attention  of  the  council  to  the  cir- 
cumstances, and  to  the  necessity  of  considering  what  steps  should  be 
taken^  by  the  advice  of  the  council  directed  the  commissioner  of  trade 
and  customs  to  write  to  Captain  Waddell,  and  to  request  him  to  recon- 
sider his  determination,  and  further  to  inform  him  that,  pending  his  re- 
ply, the  permission  which  had  been  granted  to  him  to  repair  and  take 
in  supplies  had  been  suspended.  The  governor  then  issued  a  direction 
that,  on  receipt  of  an  instruction  to  that  effect  from  the  chief  commis- 
sioner of  police,  none  of  Her  Majesty's  subjects  in  the  colony  should 
render  any  aid  or  assistance  to,  or  perform  any  work  in  respect  of  the 
so-called  confederate  steamship  Shenandoah,  or  in  launching  the  same. 
The  chief  commissioner  of  police  was  instructed  to  send  some  police  to 
Williamstown,  to  take  care  that  the  direction  above  mentioned  was 
duly  observed.* 

On  the  nth  a  letter  was  addressed  to  Captain  Waddell,  informing 
him  that  the  government  conceived  it  had  a  right  to  expect  that  those 
who  were  receiving  in  the  port  the  assistance  claimed  as  a  belligerent, 
should  not  oppose  proceedings  intended  to  enforce  the  maintenance  of 
neutrality.  He  was  therefore  appealed  to  to  reconsider  his  determina- 
tion, and  was  informed  that,  pending  his  answer,  the  permission  granted 
to  him  to  repair  and  take  in  supplies  was  suspended,  and  that  Her 
Majesty's  subjects  had  been  duly  warned  accordingly .^ 

Captain  Waddell  replied  on  the  same  day  in  the  following  terms : 

I  bave  to  inform  his  exoellenoy  the  governor  that  the  execution  of  the  warrant  was 
not  refused,  as  no  such  person  as  the  one  therein  specitied  was  on  board ;  butfpennis- 

^  British  Appendix,  vol.  i,  pp.  524,  525. 
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sion  to  search  the  ship  was  refused.  According  to  all  the  laws  of  nations,  the  deck  of 
a  vessel  of  war  is  considered  to  represent  the  majesty  of  the  country  whose  flae  she 
flies,  and  she  is  free*  from  all  executions,  except  for  crimes  actually  committed  on  snore, 
when  a  demand  must  bo  made  for  the  delivery  of  such  person,  and  the  execution  of  the 
warrant  performed  by  the  police  of  the  ship.  Our  shipping  articles  have  been  shown 
to  the  superintendent  of  police.  All  strangers  have  been  sent  out  of  the  ship,  and  two 
commissioned  officers  were  ordered  to  search  if  any  such  have  been  left  on  board. 
They  have  reported  to  me  that,  after  making  a  thorough  search,  they  can  find  no  per- 
son on  board  except  those  who  entered  this  port  as  part  of  the  complement  of  men. 

I,  therefore,  as  commander  of  the  ship,  representing  my  government  in  British  waters, 
have  to  inform  his  excellency  that  there  are  no  persons  on  board  this  ship  except  those 
whose  names  are  on  my  shipping  articles,  and  that  no  one  has  been  enlisted  in  the  serv- 
ice of  the  Confederate  States  since  my  arrival  in  this  port,  nor  have  I  in  any  way  vio- 
lated the  neutrality  of  the  port. 

And  I,  in  the  name  of  the  government  of  the  Confederate  States  of  America,  hereby 
enter  my  solemn  protest  against  any  obstruction  which  may  cause  the  detention  of  this 
ship  in  this  port. 
I  have,  &c., 

JAS.  J.  WADDELL, 
Lieutenant  Commanding,  Confederate  States  JNary.' 

Hon.  J  AS.  G.  Fkancis, 

Commissioner  of  Trade  and  Customs^  Melhowne. 

It  appears  from  a  report  of  the  superintendent  of  police  that,  in  order 
to  carry  out  the  instructions  of  the  government,  he  proceeded  to  Wil- 
liamstown  on  the  afternoon  of  the  14th,  took  possession  of  the  slip  on 
isvhich  the  Shenandoah  was  placed,  and  cleared  the  yard  of  the  workmen 
employed  on  the  vessel.  The  effect  of  this  determined  course  of  pro- 
ceedings soon  showed  itself.  At  about  10  p.  m.  four  men  were  seen  to 
leave  the  vessel  in  a  boat  pulled  by  two  watermen.  They  were  pursued 
by  the  water-police,  and  brought  back  to  the  superintendent.  On  being 
questioned,  they  said  they  had  been  on  board  a  few  days,  unknown  to 
the  captain,  and  that  as  soon  as  he  found  they  were  on  board,  he  or- 
dered them  to  go  ashore.'^  The  men  were  detained,  and  the  American 
consul  was  communicated  with  respecting  them.  Toward  morning  tug- 
steamers  came  to  tow  the  vessel  off,  but  were  ordered  away  by  the  su- 
l)erintendent,  who  also  took  steps  for  preventing  the  vessel  being  fur- 
nished with  a  pilot.  The  four  men  were  taken  before  a  magistrate  on 
the  16th.  One,  being  an  American,  was  discharged ;  the  three  others, 
one  of  whom  was  the  man  Davidson,  ("  Charley,")  w^ere  committed  for 
trial.  Two  of  them,  after  awaiting  their  trial  in  prison  for  a  month, 
were  sentenced  to  a  further  imprisonment  of  tendays;  the  other,  being 
a  mere  youth,  was,  on  that  account,  discharged.^  ^The  vessel  still  re- 
mained on  the  slip. 

On  the  15th  of  February,  the  lessee  of  the  slip  wrote  to  the  chief  sec- 
retary, stating  that  his  manager  had  informed  him  that  should  a  gale  of 
wind  occur,  he  would  either  be  compelled  to  launch  the  ship,  or  run  a 
great  risk  of  her  sustaining  serious  damage  in  consequence  of  her  un- 
safe position  on  the  cradle.*  This  being  so,  and  all  motive  for  searching 
the  ship  being  now  at  an  end,  the  man  against  whom  the  warrant  had 
been  directed  having  been  taken,  and  there  being  no  reason  for  suppos- 
ing that  there  were  other  Melbouine  men  secreted  in  the  vessel,  it  was 
thought  advisable  that  the  order  suspending  the  permission  to  repair 
should  be  revoked,  and  the  necessary  repairs  to  the  ship  be  allowed  to 
be  completed,  the  commander  being  informed  that  he  was  expected  to 
use  every  dispatch  in  getting  to  sea  by  the  time  previously  fixed. 

Captain  Waddell  having  written  to  complain  of  the  ship  having  been 
seized,  was  informed,  in  reply,  that  the  ship  had  not  been  seized,  but 

'Britsh  Appendix,  vol.  i,  p.  644. 

2  Ibid.,  p.  527. 

3  Ibid.,  vol.  V,  p.  62.  nr^r^n]t> 
*  Ibid.,  vol.  i,  p.  528.                       Digitized  by  V^OOglC 


OPINIONS    OF    SIR    ALEXANDER    COCKBURN.  495 

that  further  progress  witli  the  repairs  had  been  arrested  by  reason  of  his 
refusal  to  allow  the  ship  to  be  searched.  He  was  also  reminded  of  the 
four  men  having  been  caught  leaving  the  ship,  notwithstanding  his  state- 
ment that  there  was  no  stranger  on  board ;  but  he  was  at  the  same  time 
informed  that,  as  the  man  against  whom  the  warrant  had  been  issued 
was  now  in  custody,  and  he  (Captain  Waddell)  had  given  his  assurance 
that  no  person  other  than  those  on  her  shipping  articles  were  now  on 
board  the  ship,  the  work  might  proceed.  In  acknowledging  this  com- 
munication Captain  Waddell  took  the  opportunity  of  observing  as  fol- 
lows, with  reference  t;o  the  four  men  : 

The  four  men  alluded  to  in  your  communication  are  no  part  of  this  vcsscrs  comple- 
ment of  men  ;  they  were  detected  on  board  by  the  ship'a  police  after  all  strangers  were 
reported  out  of  the  vessel,  and  they  were  ordered  and  sent  out  of  the  vessel  by  the 
ship's  police  immediately  on  their  discovery,  which  was  after  my  letter  had  been  dis- 
patched informing  his  excellency  the  governor  that  there  were  no  such  persons  on 
board.  These  men  wore  here  without  my  knowledge,  and  I  have  no  doubt  can  be 
properly  called  stowaways,  and  such  they  would  have  remained  but  for  the  vigilance 
of  the  ship's  i)olice,  inasmuch  as  they  were  detected  after  tlie  third  search,  but  in  no 
way  can  I  be  accused,  in  truth,  of  being  cognizant  of  au  evasiou  of  the  foreigu-eulist- 
ment  act.' 

On  the  evening  of  the  15th,  the  repairs  having  been  completed,  the 
vessel  was  launched  from  the  slip  and  anchored  in  the  bay,  where  she 
proceeded  to  reship  her  stores  and  coal,  of  which  latter  article  she  was 
allowed  to  take  in  a  further  supply  of  2/>0  tons.  ^ 

She  finally  quitted  Port  Philip  on  the  morning  of  the  18th  of  Feb- 
ruary. 

Blame  hus  been  cast  on  the  governor  for  having  allowed  the  repairs 
of  the  vessel  to  be  completed  and  the  vessel  to  be  launched,  or  coal  to 
be  supplied  to  her,  in  consequence  of  the  attitude  of  defiance  assumed 
by  Captain  Waddell  in  refusing  to  suffer  his  ship  to  be  searched. 

The  position  was,  however,  an  embarrassing  one. 

It  was  very  doubtful  how  fiir  the  police  ofiicer,  after  having  received 
the  word  of  honor  of  Captain  Waddell,  as  an  officer  and  a  gentleman, 
that  the  man  against  whom  he  had  a  warrant  was  not  on  board,  had 
done  right  in  insisting  on  searching  the  ship,  and  in  threatening  to  nse 
force  in  order  to  execute  the  warrant.  The  position  taken  by  Captain 
Waddell  that  a  ship  of  war  of  another  nation  is  not  subject  to  local  ju- 
risdiction is  undoubtedly  true.  Upon  a  request  of  Sir  C.  Darling  to  be 
informed  as  to  the  propriety  of  executing  a  warrant  under  the  foreign- 
enlistment  act  on  board  a  confederate  ship  of  war,  the  law-officers  of  the 
Crown,  on  being  consulted,  advised  as  follows: 

It  appears  to  us  that,  in  the  circumstances  stated,  his  excellency  the  governor  acted 
with  propriety  and  discretion ;  and  there  does  not  appear  to  us,  at  present,  to  be  a 
necessity  for  any  action  on  the  part  of  Her  Mtgesty's  government. 

With  respect  to  his  excellency's  request,  that  he  may  receive  instructions  as  to  the 
propriety  of  executing  any  warrant  under  the  ioreign-enlistment  act  on  board  a  con- 
federate (public)  ship  of  war,  we  are  of  opinion  that,  in  a  case  of  strong  saspicion,  he 
ought  to  request  the  permission  of  the  commander  of  the  ship  to  execute  the  warrant ; 
and  that,  if  this  request  ke  refused,  he  ought  not  to  attempt  to  enforce  the  execution ; 
but  that,  in  this  case,  the  commander  should  be  desired  to  leave  the  port  as  speedily 
as  possible,  and  should  be  informed  that  he  will  not  be  re-admitted* into  it.' 

There  can  be  no  doubt  as  to  the  soundness  of  this  advice.  While  a 
ship  of  war  is  thus  exempt  from  local  jurisdiction,  the  right  of  the  local 
authority  to  withhold  the  accommodation  of  the  port  is  equally  un- 
doubted ;  and  the  exercise  of  this  power,  applied  here  in  the  first  in- 
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stance,  might  no  doabt  have  been  prolonged.  Bat,  the  honor  of  the 
commander  of  the  ship  having  been  pledged,  ought  the  search  of  the 
vessel  to  have  been  further  insisted  on  1  By  the  comity  of  nations  the 
word  of  a  commissioned  officer  is  held  to  be  sufficient  guarantee  for  the 
truth  of  anything  to  which  it  is  officially  pledged.  The  rule  is  a  sound 
one.  The  best  security  for  honorable  conduct  is  unhesitating  confi- 
dence whenever  honor  is  pledged.  It  is  of  infinitely  greater  moment 
that  such  a  rule  should  be  maintained  than  that  a  "  Charley''  should 
be  arrested  and  undergo  a  month's  imprisonment.  Any  vaporing 
language,  or,  in  transatlantic  phrase,  *' tall  talk'^  of  Captain  Waddell 
might  be  excused  owing  to  the  impropriety  of  the  police-officer's  threat 
of  using  force  to  search  the  ship  under  his  command. 

It  is  true  that  the  fact  to  which  the  word  of  the  commander  has  been 
pledged  turned  out  to  be  otherwise.  But  Captain  Waddell  explained 
this  by  saying  that  the  men  had  secreted  themselves  in  the  bottom  of 
the  vessel,  and  had  only  been  discovered  on  a  third  search.  Now  it  is 
well  known  that  men  do  contrive  to  secrete  themselves  in  ships  so  as 
to  elude  search.  A  striking  instance  occurred  in  the  case  of  the  United 
States  ship  the  Kearsarge.  When  that  ship  left  Cork  in  November, 
1863,  sixteen  men  contrived  to  hide  themselves  in  her,  nor  was  their 
presence  in  her  known  to  Captain  Winslow,  her  commander,  till  the 
day  after  the  vessel  had  gone  to  sea,  notwithstanding  that  search  had 
been  made,  and  other  men,  found  concealed  on  board,  had  been  sent 
out  of  the  ship  just  before  her  departure.^  It  should  be  added  that 
Williams  and  Madden  having  stated  in  their  depositions  that  certain  of 
the  subordinate  officers  of  the  ship  had  been  aware  of  the  presence  of 
"Charley"  in  the  forecastle  of  the  ship,  these  officers  immediately  pub- 
lished in  the  Melbourne  Argus  declarations  signed  by  them,  denying 
in  the  most  positive  terms  the  statements  affecting  them.  Sir  Eonudell 
Palmer  puts  the  pertinent  question :  "  Can  it  be  imputed  as  a  want  of 
due  diligence  to  the  government  of  Mellwurne  (whose  good  faith  and 
vigilance  had  otherwise  been  so  manifestly  proved)  that  although  not 
entirely  satisfied  with  Captnin  Waddell's  demeanor  or  conduct,  they 
accepted  the  solemn  assurances  of  not  one,  but  several,  officexs  of  the 
same  race  and  blood,  and  with  the  same  claims  to  the  character  ot 
gentlemen  as  the  officers  of  the  United  States  t" 

The  matter  was  further  complicated  by  the  fact  that  the  owner  of  the 
slip  had  reported  that  the  position  of  the  vessel  on  the  cradle  was  one 
of  danger;  and  that,  if  a  gale  of  wind  should  arise,  a  disaster  would 
probably  ensue.  It  is  obvious  that,  if  such  a  thing  had  happened  it 
would  have  been  very  awkward  for  all  parties.  The  wisest  thing,  there- 
fore, as  it  appeared  to  the  governor  and  his  council,  was  to  allow  things 
to  be  completed  and  to  get  rid  of  this  unpleasant  visitor  as  early  as  pos- 
sible. That  the  conduct  of  Captain  Waddell  in  augmenting  his  crew 
from  the  colony,  as  it  afterward  turned  out  that  he  did,  in  spite  of  his 
solemn  promise  to  observe  neutrality  in  this  respect,  was  conduct  dis- 
graceful in  an  officer  and  a  gentleman,  there  can  be  no  doubt ;  but,  as  I 
have  before  observed,  no  governor  or  other  authority  can  be  blamed  for 
trusting  to  the  word  of  any  one  bearing  the  commission  of  an  officer.  I 
am  bound  to  respect,  but  I  certainly  cannot  share,  the  opinion  of  some  of 
my  colleagues  that  Sir  C.  Darling  showed  any  indulgence  to  the  com- 
mander of  the  Shenandoah,  in  further  extending  to  him  the  privileges  of  a 
belligerent,  inconsistent  with  what,  as  the  governor  of  a  neutral  govern- 
ment, he  was  fully  empowered  and  entitled,  in  the  exercise  of  his  judgment 
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and  discretion,  to  extend.  Still  less  can  I  think  that,  even  if  there  was 
any  error  of  judgment  in  this  respect,  and  the  governor  of  Melbourne 
was,  under  the  circumstances — as  I  heard  it  two  or  three  times  said  in 
the  course  of  the  discussion — too  civil  ("  trop  poli ")  to  Captain  Waddell, 
that  the  British  nation  is  therefore  to  incur  a  liability  to  a  claim  of 
some  $6,000,000.  If  such  a  conclusion  is  to  be  arrived  at  upon  such 
facts,  I  shall  be  half  disposed  to  agree  with  M.  Staempfli,  that  there  is, 
indeed,  no  such  thing  as  international  law,  but  that  we  are  now  creating 
it  for  the  first  time. 

I  pass  on  to  another  subject  of  complaint,  namely,  the 
supply  of  coal  which  the  Shenandoah  was  allowed  to  receive  "^^ '"'^ 
and  which  is  said  to  have  been  excessive — an  assertion  which,  I  confess, 
I  have  heard  with  no  little  surprise.  It  is  true  that  the  Shenandoah 
still  had  on  her  arrival  at  Melbourne,  if  reliance  is  to  be  placed  on  a 
journal  kept  by  a  midshipman  on  board,  400  tons  of  coal  in  her  bunkers ; 
it  is  true  that  she  was  there  allowed  to  take  in  250  tons  more. 

But  international  law,  as  we  have  seen,  imposes  no  limitation  on  the 
quantity  of  the  supplies  which  a  belligerent  vessel  may  obtain  in  a  neutral 
port.  The  only  restriction  in  this  case  would  therefore  arise  from  the  gov- 
ernment regulation  that  no  vessel  should  be  allowed  to  take  more  than 
suflBcient  to  convey  her  to  her  nearest  port.  Now  the  nearest  port  of 
the  country  of  the  Shenandoah  was  some  thirteen  thousand  to  fourteen 
thousand  miles  from  Melbourne ;  and  all  the  coal  which  could  possibly 
have  been  stowed  in  the  vessel  would  have  fallen  infinitely  short  of  • 
what  she  must  have  consumed  on  such  a  voyage  if  she  had  had  recourse 
to  her  steam-power.  It  is  true  we  are  told  that  she  was  an  excellent 
sailer.  Mr.  Evarts  informed  us,  I  believe,  on  the  authority  of  a  mid- 
shipman's journal,  afterward  published  under  the  title  of  ''The  Cruise 
of  the  Shanandoah,"  that  her  speed  under  canvass  was  at  times  equal  to 
sixteen  knots  an  hour ;  but  it  did  not  occur  to  that  distinguished  counsel 
to  tell  us  how  the  governor  and  his  council  could  possibly  know  that 
fact,  unless,  indeed,  they  were  to  know  it  by  intuition.  Although,  from 
the  vessel's  build  and  appearance,  she  might  be  thought  likely  to  be  a 
fast  vessel,  all  they  knew  of  her  was  that  she  was  a  screw-steamer, 
adapted  to  sail  or  steam. 

The  argument  that  a  vessel  is  not  to  be  allowed  coal  because  she  is 
not  likely  to  use  it,  strikes  me,  I  must  say,  as  a  very  singular  one.  If 
she  does  not  use  it,  what  harm  can  arise  to  any  one  from  her  having  it  on 
board  ?  "  Yes,  but,"  says  Mr.  Evarts,  "  this  coal  was  to  enable  her  to 
have  an  advantage  over  the  whalers  when  among  the  ice."  But  here 
we  must  have  recourse  again  to  the  intuitive  powers  of  the  governor^ 
and  his  council.  For  how  else,  in  the  name  of  common  sense,  were  they 
to  know  that  the  intention  of  Captain  Waddell  was  to  go  among  the 
icebergs  in  pursuit  of  the  whaling- vessels!  Captain  Waddell  knew  his 
business  too  well  to  let  his  intentions  in  this  respect  be  known.  Nor  is 
it  at  all  reasonable  to  say  that,  because  a  vessel  can  both  sail  and  steam, 
she  is  not  entitled  to  have  whatever  is  necessary  for  navigation  in  both 
forms.  The  government  regulations,  which  allow  a  vessel  to  have  the 
quantity  of  coal  necessary  to  take  her  to  the  nearest  port,  make  no  dis- 
tinction (anymore  than  does  international  law)  between  vessels  depend- 
ing wholly  upon  steam,  and  others  navigating  both  by  steam  and  sail. 
The  regulation  must  be  taken  to  have  reference  to  the  quantity  of  coal 
which  would  be  required  to  take  the  vessel  to  her  nearest  port,  if  she 
had  to  depend  on  steam  alone. 

It  would  be  absurd  to  suppose  that,  in  every  case,  the  local  authority 

is  to  ent«r  upon  a  nice  calculation  of  the  sailing  power  of  the  particular 
32  B  ^.y.u....,  ^^^^.^ 
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vessel,  and  allow  a  greater  or  less  quantity  of  coal  according  to  the 
estimate  that  may  be  formed  of  the  rate  of  speed  under  canvas. 
A  vessel  is  entitled  to  the  advantage  of  all  her  motiye-power,  however 
derived.  Either  may  fail.  A  vessel  under  sail  may  carry  away  her 
masts.  In  this  instance,  had  the  Shenandoah  been  going  homeward 
this  might  have  happened  when  she  was  thousands  of  miles  from  home. 
It  seems  to  me,  therefore,  that  it  was  not  a  question  for  the  local  gov- 
ernment whether  this  vessel  was  a  good  sailer  or  not.  The  only  ques- 
tion was,  what  amount  of  coal  she  was  at  liberty  to  have  according  to 
the  regulation.  Keferring  to  that,  and  looking  to  the  immense  distance 
between  her  and  her  nearest  port,  no  one,  as  it  seems  to  me,  can  reason- 
ably say  that  she  was  allowed  a  single  ton  too  much. 

Mrf^nurn. « b...  I^»t  it  is  sald  that  by  taking  in  coal  at  Melbourne,  with 
ofnavaiup..«i.oi.,.  ^^^  ultcrior  purposc  of  making  war  on  the  whaling-vessels 
of  the  United  States,  this  vessel  was  enabled  to  make  the  port  of  Mel- 
bourne a  "  base  of  naval  operations." 

As  I  have  already  observed,  when  the  law  on  this  subject  was  under 
discussion,  the  application  of  such  a  rule  in  favor  of  the  United  States 
to  the  prejudice  of  Great  Britain  would  be  a  flagrant  injustice,  seeing 
that,  as  1  then  showed,  ships  of  war  of  the  United  States  obtained 
many  thousand  tons  of  coal,  under  exactly  the  same  circumstances,  that 
is  to  say,  when  they  had  particular  "naval  operations''  in  immediate 
view.  If  this  doctrine  is  to  hold,  every  time  a  vessel,  having  a  partic- 
ular belligerent  purpose  in  view,  takes  in  coal,  and  proceeds  on  such 
purpose,  the  port  will  be  at  once  converted  into  a  base  of  naval  opera- 
tions. The  same  reasoning  would  of  course  apply,  and  in  the  same 
degree,  to  repairs. 

This  proposition  is,  to  my  mind,  utterly  unreasonable,  as  being  alto- 
gether inconsistent  with  any  idea  that  ever  has  been,  or  properly  can 
be,  attached  to  the  term  ''base  of  operations 5"  and  is,  moreover,  in 
the  most  flagrant  degree  unjust,  if  it  is  to  have  the  efl'ect  of  imi>os- 
ing  on  the  neutral  any  responsibility  to  the  other  belligerent.  For  it  is 
obviously  inconsistent  with  common  justice  that  the  neutral  state  shall 
sutter  lor  that  to  which  it  is  not  only  no  party,  but  of  which  it  has  also 
no  knowledge.  By  the  common  practice  of  nations,  as  well  as  by  the  reg- 
ulations of  the  government,  a  belligerent  vessel  is  allowed  to  have  the 
benefit  of  necessary  repairs,  and  to  take  a  supply  of  coal  without  the 
local  government  being  entitled  to  inquire  into  her  ulterior  destination. 
No  such  inquiry  is  prescribed  by  the  regulations  in  question,  or  by  those 
made  by  any  other  nation ;  nor  has  any  publicist  ever  suggested  that 
^  such  a  proceeding  should  be  adopted.  !No  such  inquiry  could,  with  pro- 
priety, be  made;  nor  could  the  commander  of  the  ship  be  called  upon 
to  answer  it  if  made.  The  knowledge  of  his  intended  course  might 
expose  him  to  the  attack  of  an  enemy.  No  such  question,  so  far  as  I 
am  aware,  was  ever  put  to  a  belligerent  vessel  during  the  whole  course 
of  the  war.  None  such  was  ever  put  to  a  ship  of  the  United  States 
when  applying  for  coal  at  a  British  port.  This  being  so,  to  say  that, 
the  local  government  being  in  ignorance  of  the  destination  of  the  ves- 
sel, a  responsibility  is  to  be  incurred  because  the  belligerent,  in  obtain- 
ing this  accommodation,  has  an  ulterior  operation  in  view,  as  to  which, 
\>y  some  violent  distortion  of  language,  the  port  may  be  said  to  be  thus 
rendered  a  base,  but  of  which  ulterior  operation  the  neutral  knows 
nothing,  appears  to  me  to  be  an  outrage  not  only  on  the  first  principles 
of  justice,  but  also  upon  the  plainest  dictates  of  common  sense. 

Thus  far  I  am  unable  to  discover  anything  but  a  desire  on  the  part  of 
the  local  government  to  comply  with  the  Queen's  regulations,  and  to 
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discharge  tlieir  duty,  faithfully  and  conscientiously,  in  preventing  any 
breach  of  neutrality  on  the  part  of  the  commander  of  the  Shenandoah 
in  the  enlisting  of  men;  nor  does  it  appear  to  me  that  any  blame  can 
reasonably  or  justly  attach  to  them  in  respect  of  permitting  necessary 
repairs  to  be  done  to  the  ship,  or  as  to  the  time  allowed  for  that  pur- 
pose, or  as  to  the  quantity  of  coal  which  the  vessel  was  suffered  to  take 
on  board. 

The  only  question  which  presents  any  real  difficulty  is  whether  suffi- 
cient care  was  exercised  to  prevent  men  from  enlisting  in  the  Shenan- 
doah immediately  prior  to  her  departure. 

For,  it  is  an  undoubted  fact  that,  on  the  night  before  the  vessel  left, 
which  it  will  be  remembered  was  on  the  morning  of  the  18th,  a  consid- 
erable number  of  men  contrived  to  get  on  board  and  sailed  away  in  the 
Shenandoah,  as  part  of  her  crew. 

In  addition  to  the  suspicious  circumstances  connected  with  the  secre- 
tion of  the  man  "  Charley''  and  the  other  three  men,  it  appears  that  a 
detective  named  Kennedy,  having  been  directed  to  make  inquiries,  on 
the  13th  of  February,  reported  as  follows : 

That  twenty  men  have  been  discharged  from  the  Shenandoah  since  her  arrival  at 
this  port. 

That  Captain  WaddeU  intends  to  ship  forty  hands  here,  who  are  to  be  taken  on 
board  during  the  night,  and  to  sign  articles  when  they  are  outside  the  Heads. 

It  is  stated  that  the  captain  wishes,  if  possible,  to  ship  foreign  seamen  only,  and  aU 
Englishmen  shipped  here  are  to  assume  a  foreign  name. 

McGrath,  Finlay,  and  O'Brien,  three  Melbourne  boarding-house  keepers,  are  said  to 
be  employed  in  getting  the  requisite  number  of  men,  who  are  to  receive  £6  per  month 
wages,  and  £8  bounty,  &c. 

Peter  Kerr,  a  shipwright,  living  in  Railway  Place,  Sandridge,  stated  about  a  fort- 
night ago,  in  the  hearing  of  several  persons,  that  Captain  WaddeU  ottered  him  £17  per 
month  to  ship  as  carpenter.  A  waterman  named  McLaren,  now  at  Sandridge,  is  either 
already  enlisted,  or  about  to  be  so. 

The  detective  has  been  unable,  up  to  the  present,  to  collect  any  reliable  information 
as  to  whether  ammunition,  &c.,  has  been  put  on  board  the  Shenandoah  at  this  port,  or 
whether  arrangements  have  been  made  with  anv  person  for  that  purpose. 

D.  S.  KENNEDY, 
First-class  Detective.^ 

The  superintendent,  in  forwarding  this  report,  added  tbe  following 
statement : 

Mr.  Scott,  resident  clerk,  has  been  informed — in  fact  he  overheard  a  person  repre- 
sented as  an  assistant  purser  state— that  about  sixty  men  engaged  here  were  to  bo 
shipped  on  board  an  old  vessel,  believed  to  be  the  Eh  Whitney,  together  with  a  quan- 
tity of  ammunition,  &c.,  about  two  or  three  days  before  the  Shenandoah  sails.  The 
former  vessel  is  to  be  cleared  out  for  Portland  or  Warrnambool,  but  is  to  wait  outside 
the  Heads  for  tbe  Shenandoah,  to  whom  her  cargo  and  passengers  are  to  be  trans- 
ferred. 

Hereupon,  the  commissioner  of  trade  and  customs  undertook,  bj' 
the  desire  o^'  the  government  and  council,  that  the  Eli  Whitney  should 
be  watched,  and  that  vessel  was  watched  accordingly. 

Notwithstanding  that  the  foregoing  report  of  the  detective  Kennedy 
appeared  to  point  to  specific  facts,  and  the  police  were  on  the  lookout 
to  detect  any  attempts  to  enlist  men,  nothing  of  a  definite  or  certain 
character  came  to  light.  In  the  report  afterward  made  by  the  minis- 
ter of  justice,  the  attorney-general  of  the  colony,  the  chief  secretary, 
and  the  commissioner  of  customs,  which  has  been  before  referred  to, 
it  is  stated  that — 

Whilst  the  Shenandoah  wns  in  port,  there  were  many  vague  rumors  in  circulation 
tliat  it  was  the  intention  of  a  number  of  men  to  sail  in  her;  but  although  the  police 
anthorities  made  every  exertion  to  ascertain  the  truth  of  these  rumors,  yet  (witn  the 


>  British  Appendix,  vol.  i,  p.  523.       ^^^^  ^y  GoOglc 
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exception  of  the  four  mm  already  alluded  to)  nothing  sufficiently  definite  to  jnstify 
criminal  proceedings coald  be  ascertained;  indeed,  at  tlie  best,  these  rumors  justified 
nothing  more  than  suspicion,  and  called  only  for  that  watchfulness  which  the  govern- 
ment exercised  to  the  fullest  extent  in  its  power.  It  was  not  until  after  the  Shenan- 
doah had  left  the  waters  of  Victoria  that  the  government  received  information  con- 
firming in  a  manner  the  truth  of  these  rumors.  ^ 

On  tbe  16th,  (as  appears  from  a  report  of  the  chief  commissiouer  of 
police  on  this  subject,  made  in  October  last,)^  representations  were 
again  made  to  the  government  that  the  foreign-enlistment  act  was  be- 
ing violated,  and  the  police  were  instructed  to  use  their  utmost  efforts  to 
prevent  It.    Nothing,  however,  appears  to  have  occurred  on  that  day. 

But  about  5  o'clock  on  the  afternoon  of  the  17th,  a  man  of  the  name 
of  Forbes  came  to  the  American  consul,  Mr.  Blanchard,  and  informed 
him  that  at  4  o'clock  that  afternoon  he  had  seen,  at  the  pier  at  Sand- 
ridge,  five  men,  most  of  whom,  if  not  all,  were  British  subjects,  and 
that  one  of  them  had  told  him  that  they  and  others  were  going  on  board 
a  bark  called  the  Maria  Koss,  then  lying  in  the  bay,  and  were  to  join 
the  Shenandoah  when  she  was  out  at  sea,  and  that  boats  from  the 
Maria  Ross  were  to  come  for  them  at  5  o'clock.^ 

^The  consul  thereupon  took  Forbes  to  the  office  of  the  Crown  solicitor; 
buty  according  to  the  statement  of  the  consul  made  to  the  governor  on 
the  ensuing  day,  the  Crown  solicitor  refused  to  take  the  information, 
and  the  consul  further  complained  that  the  language  and  manner  of 
that  officer  in  doing  so  had  been  insulting  to  him.  The  Crown  solicitor^ 
however,  disclaimed  any  intention  of  giving  oft'ense  to  the  consul,  as 
appears  from  the  letter  of  the  private  secretary  of  the  governor  to  Mr» 
Blanchard,  the  consul,  which  is  as  follows: 

February  21, 1865, 
Sir:  I  am  desired  hy  his  exceUency  the  governor  to  acquaint  you  that  he  received 
your  letter  of  the  ISth  instant  in  the  afternoon  of  that  day,  Saturday,  and  that  on  Mon- 
day, the  iiOth,  he  caused  it  to  he  referreti,  through  the  honorahle  the  attorney-general^ 
to  the  Crown  solicitor,  for  any  explanation  he  might  wish  to  Gffer. 

2.  After  stating  that  it  was  only  in  consequence  of  his  accidentally  returning  to  hi» 
oflfice  at  half  past  5  p.  m.,  after  it  had  been  closed  for  the  day,  that  the  interview  be- 
tween you  and  himself  occurred  at  all,  Mr.  Gumer  states  that  he  informed  you  that, 
not  being  a  magistrate,  he  conld  not  take  an  information,  and  ajlds  that  he  was  in  a 
hurry  to  save  a  railway  train,  and  therefore  left  more  suddenly  than  he  otherwise 
should  have  done ;  but  he  positively  asserts  that  neither  in  manner  nor  language  did 
he  insult  yon. 

3.  His  excellency  feels  sure  that  the  Crown  solicitor's  tone  and  manner  have  been 
misapprehended,  and  confidently  assures  you  that  there  was  no  intention  on  the  part 
of  that  oflScer  to  fail  in  the  respect  due  to  your  position  as  the  consul  of  the  United 
States  of  America.* 

What  occurred  after  the  consul  left  the  Crown  solicitor's  office  is  to  be 
found  in  the  statement  of  a  Mr.  Lord,  an  American  gentleman  residing 
at  Melbourne,  made  for  the  use  of  the  consul,  Mr.  Lord  having  accom- 
panied that  gentleman  in  his  endeavors  to  secure  the  arrest  of  the  men* 
Mr.  Lord  states  as  follows : 

We  left  and  went  first  to  the  office  of  the  chief  commissioner  of  police,  and,  not  find- 
ing either  him  or  Mr.  Lyttleton  in,  we  drove  to  the  houses  of  parliament,  and,  on  send- 
ing your  name  to  the  attorney-general,  he  at  once  came  out  and  asked  us  into  the 
side-room.  He  patiently  listened  to  all  you  had  to  say,  and  then  suggested  that  if  yon 
would  place  the  matter  in  the  shape  of  an  affidavit  he  would  lay  it  befoi-e  his  coUeagues; 
that  a  verbal  statement  was  not  sufficient  for  the  government  to  proceed  upon.  We 
then  left  and  drove  to  the  office  of  the  detective  police,  and  saw  Mr.  Nicholson,  the 
chief,  who  heard  the  man's  statement  in  full;  but,  as  he  could  not  act  without  a  war- 
rant, advised  us  to  go  to  the  police  magistrate,  Mr.  Sturt,  and  get  a  warrant;  then  he 
would  at  once  act  upon  it.    Leaving  there,  we  went  to  the  residence  of  Mr.  Sturt^  in 

1  British  Appendix,  vol.  i^  p.  G2, 

Mbid.,  p.  121. 
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Spencer  street,  who  received  you  very  politely,  listened  to  what  you  had  to  say,  exam- 
ined the  man,  but  stated  that  he  could  not  take  the  responsibility  of  granting  a  war- 
rant on  the  evidence  of  this  man  alone,  and  advised  your  going  to  Willi amstown,  to 
Mr.  Call,  who  perhaps  would  be  in  possession  of  corroborative  testimony  through  the 
water-police.  We  then  left,  it  being  about  half  past  7,  and  you,  tinding  such  a  disin- 
clination in  any  one  to  act  in  the  matter,  decided  to  take  the  deposition  yourself  and 
send  it  to  the  attorney-general,  leaving  it  to  the  government  to  take  such  action  on  it 
as  it  might  deem  proper.  Going  to  your  consulate,  the  deposition  was  taken  and  a 
copy  inclosed  to  the  attorney-general,  with  a  retjuest  for  me  to  deliver  it. 

I  took  it  to  the  houses  o{  parliament,  which  I  found  closed;  and  it  being  then  late, 
(about  9,)  I  decided  it  was  too  late  to  stop  the  shipment  of  the  men,  as  wo  understood 
the  vessel  was  to  leave  at  5,  and  I  went  home  and  returned  the  letter  to  you  on  Sunday 
morniug.  Previous  to  going  home,  however,  I  again  went  to  the  detective  oflRce,  saw 
Mr.  Nicholson,  told  him  how  you  had  been  prevented  from  getting  the  evidence  before 
the  government  in  the  shape  they  required  it.  He  exi)re88ed  his  regret,  but  could  not 
fujt  in  so  important  a  matter  without  a  warrant.^ 

From  the  foregoing  statement  it  appears  that  it  was  suggested  by  the 
attorney -general  to  the  consul  to  embody  the  matter  of  his  communica- 
tion in  the  shape  of  an  affidavit.  This  the  consul,  having  the  power  to 
take  affidavits,  could  readily  have  done,  in  which  case  the  responsibility 
of  further  action  would  have  rested  with  the  colonial  authorities.  In- 
stead of  this  the  consul  proceeded  to  the  office  of  the  detective  police, 
but,  as  the  chief  officer  could  not  act  without  a  warrant,  he  very  prop- 
erly advised  Mr.  Blanchard  to  proceed  to  the  residence  of  Mr.  Sturt,  the 
police  magistrate,  to  procure  a  warrant.  This  accordingly  Mr.  Blanch- 
ard did,  but  it  appears  that  Mr.  Sturt,  having  heard  the  statement  of 
the  man  Forbes,  was  not  satisfied  with  it  or  disposed  to  act  on  his  un- 
supported testimony.  He  therefore  declined  to  grant  the  warrant,  but 
advised  that  the  consul  should  proceed  to  Williamstown,  to  Mr.  Call, 
the  head  of  the  water-police,  who  would  probably  be  able  to  procure 
evidence  of  a  more  conclusive  character. 

It  being  by  this  time  almost  7  o'clock,  the  consul  decided  upon  doing 
what  the  attorney-general  had  desired  him  to  do  some  two  hours  before, 
namely,  take  the  deposition  himself,  and  dispatch  it  by  Mr.  Lord  to  the 
attorney-general,  leaving  it,  as  Mr.  Lord  says,  to  the  government  to  take 
such  action  as  it  might  deem  proper.  The  consul  himself  proposed  to 
follow  Mr.  Sturt's  advice,  and  proceeded  to  Williamstown;  but  we  learn 
from  his  own  statement  that  when  Forbes,  his  informant,  "  found  he  had 
to  go  among  his  acquaintances,  he  was  afraid  of  bodily  harm,  and  re- 
fused to  proceed.''^ 

In  the  mean  time  Mr.  Lord  proceeded  with  the  deposition  taken  at  the 
consulate  to  the  house  of  parliament  to  find  the  attorney-general,  but, 
on  arriving  there,  found  the  house  was  up,  and  it  being  then  about  9 
o'clock,  concluded  it  was  too  late  to  stop  the  shipment  of  the  men,  as  it 
had  been  understood  the  vessel  was  to  leave  at  5,  so  Mr.  Lord  gave  the 
matter  up,  and  went  quietly  home, 

I  am  at  a  loss  to  see  wherein  it  can  be  said  that  there  was  here  negli- 
gence on  the  part  of  any  one,  unless  it  may  have  been  on  that  of  Mr. 
Lord,  who,  having  undertaken  to  deliver  Forbes's  deposition  to  the  at- 
torney-general, left  the  task  he  had  undertaken  incomplete,  because  he 
did  not  succeed  in  finding  that  officer  at  the  only  place  where  he  sought 
him.  But,  in  truth,  the  whole  matter  becomes  perfectly  immaterial  from 
the  fact  that  what  was  desired  to  be  done  had  reference  solely  to  the  pre- 
venting of  the  men  from  being  taken  off  to  the  Maria  Ross  by  the  boats 
of  that  vessel.  Bat,  as  it  turned  out,  no  intention  whatever  existed  of 
conveying  the  men  to  the  Shenandoah  by  means  Qf  the  Maria  Ross,  or,  if 
such  intention  ever  did  exist,  it  was  afterward  abandoned.    No  boats  of 
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that  vessel  came  to  take  the  men  off,  and  she  left  the  next  morning  upon 
her  own  destination.  But,  as  showing  the  anxiety  of  the  local  author- 
ities to  prevent  men  from  joining  the  Sheuandoah,  it  should  be  men- 
tioned that  it  appears  from  the  report  of  the  detective  officer  subse- 
sequently  employed  to  make  inquiry  on  the  subject  that  th^  Maria  Ross 
was  searched  to  see  that  no  men  for  the  Slienandoah  were  on  board  of 
her,  both  before  she  left  and  again  when  off  the  Heads,  that  is,  before 
she  finally  quitted  the  bay.^ 

As  has,  however,  been  said,  there  can  be  no  doubt  that  men  did  con- 
trive to  get  on  board  the  Shenandoah  late  that  night  under  cover  of  the 
darkness.  It  appears  from  the  statement  of  the  consul  that  one  llob- 
bins,  a  master-stevedore,  having  observed  boats  taking  off  men  with 
their  luggage  from  the  pier  at  Sandridge,  went  up  to  the  American  con- 
sulate about  11  o'clock  at  night,  and  gave  information  to  Mr.  Blanchard 
of  what  was  going  on.  Mr.  Blanchard,  however,  did  not  think  himself 
called  upon  to  repair  to  the  spot,  or  deem  it  necessary  to  call  upon  the 
police  to  take  any  steps  to  prevent  the  men  from  being  conveyed  to  the 
Shenandoah.  He  contented  himself  with  telling  Itobbins  ''that  Mr. 
Sturt,  the  police  magistrate,  had  told  him  the  water-police  were  the 
proper  persons  to  lodge  any  information  with,"  and  that  ^'  as  a  good 
subject,  he  (Bobbins)  was  bound  to  inform  them  of  any  violation  of  law 
that  came  under  his  notice."^  This  Bobbins  promised  to  do,  and  to  con- 
vey a  message  from  Mr.  Blanchard  to  the  police. 

Thus  the  interests  of  the  American  Government  were  transferred  by 
their  proper  representative,  who  no  doubt  went  quietly  to  bed,  hoping 
for  the  best,  to  Bobbins,  the  stevedore,  who,  however,  seems  to  have 
been,  ''as  a  good  subject,"  more  zealous  in  the  maintenance  of  neutral- 
ity than  the  consul,  for  it  appears  that  Bobbins  actually  went  to  Will- 
iamstown  and  gave  information  to  the  police.  He  crossed  over  to  Will- 
iamstown,  however,  only  in  time  to  see  the  last  boat-load  going  toward 
the  ship.  In  the  mean  time,  the  water-police  having  heard  reports  of 
-what  was  likely  to  take  place,  were  out  iu  the  bay  in  their  boat ;  bat 
Williamstown,  on  the  opposite  side  of  the  bay,  being  the  principal  ship- 
ping-place, and  the  place  irom  which  men  would  be  the  most  likely  to  em- 
bark, their  attention  had  to  be  directed  to  that  quarter;  and  it  would 
seem  that  when  they  approached  the  pier  at  Sandridge,  from  which  the 
men  were  putting  off,  the  latter  secreted  themselves  in  some  rough  wood 
in  the  immediate  vicinity,  called  scrub,  and,  as  soon  as  the  police-boat 
had  gone  in  another  direction,  slipped  off  in  watermen's  boats,  and  man- 
aged to  reach  the  Shenandoah  unseen  by  the  police.  They  were  seen 
by  two  constables  who  were  successively  on  dut^'  at  this  spot,  who 
must,  one  would  suppose,  have  been  pretty  well  aware  of  what  was 
going  on,  as  the  men  had  their  luggage  with  them,  and  at  that  hour  of 
the  night  could  have  had  no  business  on  board  the  Shenandoah ;  besides 
which,  two  American  officers,  one  in  uniform,  the  other  in  plain  clothes, 
were  o  the  pier  directing  tlie  embarkation  of  the  men  y^  but  neither  of 
these  constables  did  anything  toward  preventing  the  men  from  getting 
off. 

It  is  possible  that,  not  having  any  warrant  for  the  apprehension  of  the 
men,  they  did  not  think  they  had  any  power  or  authority  to  detain  them; 
or,  the  numbers  being  formidable  and  the  place  lonely,  they  may  have 
thought  it  wiser  to  abstain  from  interfering.  By  the  time  Bobbins 
arrived  at  Williamstown  and  gave  information  of  what  had  occurred^ 
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the  last  boat-load  of  men  must  have  been  already  on  board ;^  and  the 
police  were  powerless  to  act  without  orders  from  the  authorities,  which 
would  have  involved  a  forcible  search  of  the  ship,  and  which,  therefore, 
the  latter  could  not  properly  have  given.* 

I  will  not  go  to  the  length  of  saying  that,  in  my  opinion,  the  police 
were  on  this  occasion  as  vigilant  and  active  as  they  might  have  been. 
There  was  reason  to  suspect  the  officers  of  the  Shenandoah  of  a  design 
to  recruit  their  crew  from  the  port ;  and  as  that  purpose  had  so  far  been 
prevented  by  the  lookout  kept  in  respect  of  the  two  ships,  the  Eli 
Whitney  and  the  Maria  Eoss,  suspected  of  being  intended  to  take  the 
men  to  the  Shenandoah  when  outside  the  waters  of  the  colony,  it  was  not 
unlikely  tliat,  on  the  eve  of  the  ship's  departure,  some  attempt  would 
be  made  by  the  men  who  wished  to  ship  in  her  to  get  on  board.  The 
police  had  received  instructions  to  use  the  utmost  vigilance  to  prevent 
anything  of  the  kind  being  done,  but  they  appear  to  have  failed  to  carry 
out  their  instructions  at  a  critical  moment.  A  few  resolute  officers,  sta- 
tioned on  the  two  piers  of  Williamstown  and  Sandridge,  would  probably 
have  prevented  the  men  from  embarking,  or  deterred  the  watermen  from 
conveying  them  to  the  ship.  But  the  governor  and  council  acted 
throughout  under  an  honest  and  thorough  sense  of  duty,  and  exhibited 
in  all  their  relations  with  the  commander  of  the  Shenandoah  the  fullest 
determination  to  prevent,  as  far  as  in  them  lay,  any  infraction  of  neu- 
trality. 

Possibly  their  suspicions  may  have  been  removed  too  easily  by  the 
positive  word  of  honor  of  the  American  commander  and  his  officers, 
but,  as  has  been  more  than  once  observed,  it  has  ever  been  a  received 
rule  of  official  conduct  to  trust  implicitly  to  the  honor  of  an  officer. 

To  hold,  under  such  circumstances,  that  because  the  local  police  were 
not  as  vigilant  as  they  might  have  been,  or  because  under  cover  of  the 
darkness  men  may  have  contrived  to  elude  their  vigilance,  a  nation  is 
to  be  held  liable  for  damage  done  by  a  vessel  to  the  extent  of  a  claim  of 
many  millions  of  dollars,  would  be,  as  it  appears  to  me,  to  carry  the 
notion  of  "  due  diligence '^  to  an  unheard-of  and  unwarranted  length,  and 
would  be  calculated  to  deprive  the  decisions  of  the  tribunal  of  respect 
in  the  eyes  of  the  world. 

Questions  have  been  raised  as  to  the  number  of  men  thus  added  to  the 
crew  of  the  Shenandoah,  and  as  to  the  proportion  which  the  number  thus 
added  bore  to  the  number  of  her  crew  on  her  arrival  in  the  port.  But  to 
this  I  attach  no  value.  The  second  rule  of  the  treaty  prohibits  any  re- 
cruitment of  men.  There  can  be  no  doubt  that  the  number  was  sufficient 
to  constitute  a  recruitment.  And  though  it  may  be  true  that,  independ- 
ently of  the  addition  thus  made,  the  number  of  the  crew  remaining  after 
the  desertions  at  Melbourne  would  have  been  sufficient  to  enable  the 
vessel  to  carry  on  operations  against  ordinary  merchant- vessels,  and, 
therefore,  if  the  operations  of  this  ship  had  been  directed  against  the 
same  class  of  vessels  as  before,  the  augmentation  of  the  crew  would 
have  made  no  difference  as  to  her  capacity  for  mischief,  yet  I  agree  with 
the  counsel  of  the  United  States  that  it  is  unlikely  that  without  such 
augmentation  she  would  have  ventured  into  the  dangerous  polar  seas 
to  destroy  the  whaling-vessels.  My  opinion  is  based  on  the  ground  that 
the  autliorities  cannot  justly  be  held  responsible  for  what  happened  in 
spite  of  their  anxious  desire  and  endeavor  to  insure  the  observance  of 
^  neutrality. 

It  only  remains  to  be  stated  that  on  hearing  that  men  had  been  em- 
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barked  in  the  Sbeuandoah  prior  to  her  departure,  tbe  governor  caused 
inquiries  to  be  made,  and  finding  tbat  a  violation  of  neutrality  had  taken 
place,  bo  announced  his  intention  of  refusing  the  hospitality  of  the  port 
to  the  captain  or  any  other  ofiicers  of  the  Shenandoah,  should  they  again 
visit  the  colony.  He,  moreover,  wrote  to  the  governors  of  the  other 
Australian  colonies,  and  to  the  commodore  of  the  station,  to  warn  them 
of  what  had  occurred.  As  the  Shenandoah  did  not  visit  any  other 
British  port  until  she  arrived  at  Liverpool  to  be  surrendered  at  the  end 
of  the  war,  no  opportunity  occurred  of  talking  proper  notice  of  the  con- 
duct of  her  commander  on  this  occasion. 

Importance  has  been  attached  to  the  language  of  this  letter  of  the 
governor.    It  is  in  the  following  terms: 

Government  House,  Mdhourm,  February  27, 18G5. 
Sir  :  I  consider  it  Diy  duty  to  place  your  exceUency  in  possession  of  the  accompanying 
correspondence  and  other  documents  connected  with  the  proeeedinj^s  of  the  commander 
of  the  Confederate  States  vessel  Shenandoah,  while  lyin^  in  Hohson's  Bay,  for  the  pur- 
pose of  having  necessary  repairs  eifected  and  taking  in  supplies,  under  permission 
granted  hy  me  in  accordance  w  ith  the  conditions  prescrihed  by  Her  Majesty's  procla- 
mation and  instructions  for  the  observance  of  neutrality. 

2.  I  have  also  the  honor  to  forward  copies  of  letters  from  the  chief  commissioner  of 
police  in  Victoria,  accompanied  by  reports  and  statements  which  leave  no  doubt  that 
the  neutrality  has  been  dagrantly  violated  by  the  commander  of  the  Shenandoah,  who, 
after  having  assured  me  of  his  intention  to  respect  it,  and  pleaded  the  privilege  of  a 
belligerent  ship  of  war  to  prevent  the  execution  of  warrants  under  the  foreign-enlist- 
ment act,  nevertheless  received  on  board  his  vessel,  before  he  let^  the  port  on  the  Itth 
instant,  a  considerable  number  of  men  destined  to  augment  the  ship's  company. 

3.  I  have  thought  it  right  to  communicate  to  your  excellency  this  information,  in  the 
event  of  Lieutenant  Waddell  or  any  of  his  otiict?rs  hereafter  claiming  the  privileges  of 
a  belligerent  in  any  port  of  the  colony  under  your  government. 

I  have,  &c., 

C.  H.  DARLING. » 

Our  distinguished  president  dwelt,  as  one  of  the  governing  motives 
of  his  decision  against  the  British  government  as  to  this  ship,  on  the 
admission  thus  made  by  the  governor,  that  the  neutrality  had  been 
flagrantly  violated  by  the  commander  of  the  Shenandoah,  as  though  this 
were  an  admission  made  by  the  governor  as  against  himself.  The  gov- 
ernor is  complaining  that  the  neutrality  of  a  British  port  has  been  vio- 
lated by  a  belligerent,  in  spite  of  the  endeavors  of  the  authorities  to 
maintain  it,  and  of  the  pledge  given  by  the  belligerent  to  respect  it. 
To  hold  the  governor  responsible  for  what  he  thus  complains  of  is  to 
reverse  the  nature  of  things  and  to  male  the  party  wronged  liable  instead 
of  theivrong-doer.  The  violaticm  of  the  neutrality  of  a  British  port  by 
the  commander  of  the  Shenandoah  could  only  affect  British  liability  if 
there  had  been  negligence  on  the  pait  of  the  British  authorities,  whereby 
the  violation  of  neutrality  had  been  allowed  to  occur. 

I  cannot,  therefore,  concur  in  the  decision  of  the  majority  of  the  tri- 
bunal that  the  British  government  is  responsible  for  anything  that 
happened  with  reference  to  the  Shenandoah  at  Melbourne.  Looking  to 
the  regulations,  and  the  distance  of  the  vessel  from  her  nearest  port,  I 
cannot  agree  with  the  president  that  too  much  coal  was  allowed.  1  can- 
not agree  that  repairing  or  taking  in  coal  at  a  i)articular  port,  on  the 
way  to  some  ulterior  operation,  makes  the  port  a  base  of  naval  opera- 
tions ;  still  less  that  the  neutral  can  be  affected  thereby  when  he  is 
ignorant  of  the  ulterior  operation  so  contemplated.  I  cannot  agree 
that  where  the  government  of  a  colony  is  honestly  desirous  of  doing  its 
duty  and  maintaining  neutrality,  the  fact  that  men  anxious  to  ship  on 
board  a  belligerent  vessel  elude  the  vigilance  of  the  police  in  the  night- 
time is  to  make  the  parent  state  liable  for  all  the  damage  such  vessel 
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may  afterward  do.     And  I  protest,  respectfully  but    emphatically, 
against  a  decision  based  on  grounds  to  my  mind  so  wholly  untenable. 

The  remainder  of  the  history  of  the  Shenandoah  may  be  told  in  a  few 
words.  On  leaving  Melbourne  in  February,  1865,  she  pro-  ^^r,.  r  icu^..^  m^i 
needed  to  the  arctic  seas  in  quest  of  the  whalers  of  the  ^'"'""'• 
United  States ;  and  does  not  appear  to  have  touched  at  any  port,  with 
the  exception  of  the  island  of  Ascension,  until  she  arrived  and  surren- 
dered at  Liverpool,  on  the  Gth  of  November,  I8G0.  Meanwhile,  how- 
ever, the  great  contest  between  Federals  and  confederates  had  been 
Anally  decided.  General  Lee  had  been  forced  to  evacuate  the  lines  of 
Petersburgh  and  Eichmond,  and  had  surrendered  with  the  remnant  of 
his  army.  The  president  and  vice-president  of  the  confederacy  had 
been  arrested  and  the  principal  European  powers  had  withdrawn  the 
recognition  of  belligerent  rights  accorded  in  1861.  Under  these  cir- 
cumstances, Mr.  Mason,  the  confederate  agent  in  England,  applied  to 
Her  Majesty's  government,  on  the  20th  of  June,  1865,  for  permission  to 
send,  through  the  British  authorities,  letters  to  the  commander  of  the 
Shenandoah  directing  him  to  desist  from  any  further  hostile  proceed- 
ings. This  application  was  acceded  to,  and  the  letters  of  recall  were 
sent  to  Nagasaki,  Shanghai,  and  the  Sandwich  Islands,  and  copies 
were  also  sent  to  the  governors  of  the  British  colonial  possessions  and 
to  the  officers  commanding  the  British  squadrons  in  the  Pacific  and 
China  seas,  and  on  other  foreign  stations.^  In  August,  reports  were 
received  by  the  British  government  from  Washington,  that  the  Shenan- 
doah was  continuing  her  depredations  although  her  commander  had 
been  informed  of  the  termination  of  the  war,  and  orders  were  in  conse- 
quence given  to  the  various  colonial  authorities,  and  to  the  officers 
commanding  British  squadrons,  to  detain  the  vessel  whenever  she 
should  come  within  their  reach.  The  vessel  herself  was  to  be  surren- 
dered to  the  United  States  authorities,  but  the  crew  was  to  be  allowed 
to  go  free.^  She  amvedat  Liverpool  on  the  Gth  of  November,  1865, 
and  was  at  once  placed  under  detention  by  the  authorities.  A  party  of 
men  from  Iler  Majesty^s  ship  Donegal  was  placed  on  board  of  her,  and 
a  gun-boat  lashed  alongside  to  prevent  her  leaving  the  port.  Her 
commander  addressed,  the  same  day,  a  letter  to  the  British  govern- 
ment surrendering  the  vessel.  He  explained  that  the  captures  made  by 
him  after  the  close  of  the  war  had  been  made  in  ignorance  of  that  fa<jt, 
and  asserted  that  he  had  received  the  first  intelligence  of  the  extinction 
of  the  government,  under  whose  authority  he  was  acting,  on  communi- 
cating at  sea  with  a  British  bark  on  the  2d  of  August,  and  that  he 
had  then  suspended  all  further  warlike  action.^ 

Acting  upon  the  advice  of  the  law-officers,  the  British  government 
decided  upon  setting  free  such  of  the  crew  of  the  Shenandoah  as  could 
not  be  prosecuted  under  the  foreign-enlistment  act,  and  upon  giving  up 
the  vessel  herself  to  the  United  States  Government,  who  had  claimed 
her  through  their  minister  in  London.  This  was  accordingly  done.  The 
captain  of  Her  Majesty's  ship  Donegal,  who  had  been  placed  in  charge 
of  the  Shenandoah,  interrogated  the  crew,  and  having  satisfied  himself, 
as  he  afterward  reported,  that  none  of  them  were  British  subjects,  the 
whole  of  them  were  set  at  liberty.*  It  is  certain  that,  at  the  time,  no 
evidence  to  prove  the  British  nationality  of  any  of  the  crew  was  offered 
to,  or  in  the  possession  of,  Her  Majesty's  government.      About  seven 
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weeks  afterward,  the  deposition  of  a  man  named  Temple,  who  asserted 
among  other  things  that  part  of  the  crew  were  British  subjects,  was 
communicated  by  Mr.  Adams  to  the  government,  and  investigations  were 
made  with  a  view  to  instituting  prosecutions.  But  Temple  was  found 
to  be  himself  unworthy  of  credit,  and,  no  further  evidence  being  forth- 
coming, the  matter  was  allowed  to  drop.^  The  Shenandoah  was  finally 
delivered  up  to  the  American  consul  at  Liverpool,  and  sailed  for  New 
York  in  November,  1865.^ 

The  act  of  the  British  government  in  thus  giving  orders  for  seizing 
the  Shenandoah  has  been  referred  to  in  the  United  States  argument  as 
an  instance  of  the  exercise  of  the  prerogative.  And  in  a  certain  sense 
it  is  true  that  it  was  so.  But  the  case  was  altogether  exceptional.  It 
was  supposed  that  the  Shenandoah  being,  owing  to  the  extinction  of  the 
confederate  government,  from  whom  her  character  as  a  ship  of  war  had 
been  derived,  without  a  commission,  was  continuing  her  hostile  opera- 
tions on  the  high  seas.  Such  acts  done  in  the  absence  of  a  commission 
would  have  assumed  the  character  of  piracy,  and  the  party  committing 
them  have  become  a  hostis  communiftj  who  might  be  taken  by  any  one 
having  the  means  of  stopping  such  proceedings.  Instructions  might 
therefore  well  be  given  to  any  officers  of  Her  Majesty  to  seize  the  vessel 
wheresoever  found. 

Cases  of  the   iSumterj   Nashville,  Chivkamauga,   TallaliuHsee^  and  Retri 

bution. 

The  five  cases  we  are  now  about  to  enter  on  belong  to  a  class  dif- 
fering altogether  from  those  which  have  hitherto  occupied  our  attention. 
We  have  here  no  question  as  to  the  fitting  out  or  equipping  on  British 
territory  5  none  of  those  vessels  having  been  fitted  out  or  equipped, 
for  the  purpose  of  war,  in  a  British  port.  The  complaint  with  respect 
to  them  is  that  they  were  permitted  unduly  to  enter  and  remain  in 
ports  of  Great  Britain,  and  to  procure  coal,  beyond  what  Her  Majesty^s 
regulations  of  the  31st  of  January,  1862,  prescribed ;  or  that  they  were 
treated  with  a  degree  of  indulgence  refused  to  ships  of  the  United  States. 

FIRST,  AS  TO  THE  SUMTER. 

This  vessel  was  a  steamship  ;  she  was  purchased  at  the  commence- 
The  sumii-r  at  uicut  of  thc  War,  by  the  government  of  the  Confederate 
Tr,aid«d.  States,  fitted  out,  ami  armed,  and  duly  commissioned  as  a 

ship  of  war.  As  such  she  left  the  Mississippi,  on  the  30th  of  June, 
1861,  under  the  command  of  an  officer  of  the  name  of  Semmes,  holdinga 
commission  from  the  confederate  government.  She  cruised  for  a  period 
of  six  months,  and  during  that  time  made  seventeen  prizes.  She  coaled 
once,  and  once  only,  at  a  British  port,  namely,  at  Trinidad,  where  she 
arrived  on  the  30th  of  July.  But  prior  to  arriving  at  Trinidad,  she  had 
put  in  and  coaled  at  the  Spanish  port  of  Cienfuegos,  and  the  Dutch  port 
of  St.  Ann,  Curagoa.  After  her  visit  to  Trinidad,  she  put  in  and  coaled 
at  the  Dutch  port  of  Paramaribo,  and  after  that  at  Martinique.  Be- 
sides stopping  at  these  ports,  she  put  into  Cadiz  for  repairs. 

It  was  in  respect  of  the  Sumter,  the  first  ship  of  war  of  the  Confed- 
erate States  which  appeared  upon  the  ocean,  that  the  United  States 
Government  asserted  the  untenable  position  that,  while  itself  treating 
those  States  as  a  belligerent  power,  and  shrinking  from  treating  coa- 
federate  prisoners  as  rebels,  or  confederate  ships,  when  taken,  as  pirates, 

'  British  Appendix,  vol.  i,  p.  720. 
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they  were  entitled  to  call  upon  all  otber  nations  to  treat  these  ships  as 
such,  and  to  refuse  the  ordinary  shelter  accorded  by  the  universal  com- 
ity of  nations  to  vessels  of  war  in  neutral  ports.  Upon  this  assertion, 
which  was  at  once  repudiated  by  every  other  country,  I  have  already 
taken  the  opportunity  of  making  such  remarks  as  occurred  to  me.  I 
refer  to  the  subject  in  this  place  only  for  the  purpose  of  pointing  out 
that,  as  regards  the  assistance  afforded  to  the  Sumter  at  Trinidad,  the 
complaint  preferred  by  the  United  States  Government  was  not  in 
respect  of  any  excess  in  the  accommodation  afforded,  but  to  the  ves- 
sel having  been  permitted  to  enter  the  port  and  receive  any  assist- 
ance at  all. 

On  the  7th  of  August,  Mr.  Francis  Bernard,  an  American  gentlemau 
residing  at  Trinidad — there  being  at  the  time  no  United  States  consul 
at  that  place — wrote  to  inform  Mr.  Seward  that,  "  on  the  30th  ultimo,  a 
steam  sloop-of-war,  (Semmes,  commander,)  carrying  a  secession  flag, 
five  guns,  some  of  a  large  caliber,  and  a  crew  of  from  120  to  150  men, 
sailed  boldly  into  our  harbor,  and  reported  herself  to  the  authorities  of 
this  island  as  being  on  a  cruise.  She  was  last  from  Puerto  Cabello ;  and 
since  she  succeeded  in  getting  out  of  the  Mississippi  River  she  has  al- 
ready captured  no  less  thau  eleven  American  vessels." 

Having  given  the  names  of  some  of  these,  he  adds :  ''■  The  Sumter  re- 
mained here  till  the  5th  instant,  and  was  allowed  to  supply  herself  with 
coal»  and  other  necessary  outfits.  The  British  flag  was  hoisted  on  the 
government  flag-staff  for  her  arrival,  and  the  officers  of  the  British  war- 
vessel  Cadmus  appeared  to  be  on  amicable  terms  with  those  of  the  Sum- 
ter. The  merchant  who  supplied  the  Sumter  with  coals  did  it  with  the 
consent  and  approval  of  our  attorney-general."^ 

On  the  30th  September  Mr.  Adams,  transmitting  to  Earl  Eiissell  an 
.extract  from  Mr.  Bernard's  letter,  writes  as  follows: 

Legation  of  the  1Jxitp:d  Stateh, 

Septeinhcr  30,  1861. 

The  undersigned,  envoy  extraordinary  and  minister  plenipotentiary  of  the  United 
States,  regrets  to  bo  obliged  to  inform  the  Ri^ht  Honorable  Earl  Russell,  Her  Majesty^s 
principal  secretary  of  state  for  foreign  affairs,  that  he  has  been  instructed  by  the 
President  of  the  United  States  to  prefer  a  complaint  against  the  authorities  of  the 
island  of  Trinidad  for  a  violation  of  Her  Majesty's  proclamation  of  neutrality,  by 
giving  aid  and  encouragement  to  the  insurgents  of  the  United  States.  It  appears,  by 
an  extract  from  a  letter  received  at  the  Department  of  State  from  a  gentleman  believed, 
to  be  worthy  of  credit,  a  resident  of  Trinidad,  Mr.  Francis  Beniard,  a  copy  of  which 
is  submitted  herewith,  that  a  steam-vessel  known  as  an  armed  insurgent  privateer, 
called  the  Sumter,  was  received  on  the  30th  of  July  la«t  at  that  port,  and  was  per- 
mitted to  remain  for  six  days,  during  which  time  she  was  not  only  furnished  with  aU 
necessary  supplies  for  the  continuance  of  her  cruise,  under  the  sanction  of  the  attor- 
ney-general, but  that  Her  Majesty's  flag  was  actually  hoisted  on  the  government  flag- 
staff in  acknowledgment  of  her  arrival. 

The  undersigned  has  been  directed  by  his  Government  to  bring  this  extraonlinary 
proceeding  to  the  attention  of  Lord  RusseH,  and  in  case  it  shall  not  be  satisfactorily 
explained,  to  ask  for  the  adoption  of  such  measures  as  shall  insure,  on  the  part  of  the 
authorities  of  the  island,  the  prevention  of  all  occurrences  of  the  kind  during  the 
continuance  of  the  difficulties  in  America. 

The  undersigned  deems  it  proper  to  add,  in  explanation  of  the  absence  of  any  official 
representation  from  Trinidad,  to  substantiate  the  present  complaint,  that  there  was 
no  consul  of  the  United  States  there  at  the  time  of  the  arrival  of  the  vessel.  The 
undersigned  had  the  honor,  a  few  days  since,  to  apprise  Lord  Russell  of  the  fact  that 
this  deficiency  has  been  since  supplied  by  preferring  an  application  for  Her  Majesty's 
exequatur  for  a  new  consul,  who  is  already  on  his  way  to  occupy  his  post.* 

It  will  be  observed  that,  in  these  communications,  nothing  is  said  as 
to  the  quantity  of  coal ;  all  that  Mr.  Bernard  reports  is  that  the  vessel 
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^'  was  allowed  to  supply  herself  with  coal  and  necessary  outfit."  In  the 
case  of  the  United  States  this  is  converted,  without  any  reference  to  the 
actual  quantity,  into  ''a full  supply  of  coal.^^ 

In  point  of  fact,  the  vessel  took  in  eighty  tons,  which,  as  we  shall  see 
presently,  was  not  a  third  of  what  she  could  actually  carry. 

The  facts  which  occurred  on  the  arrival  of  the  Sumter  at  Trinidad 
were  these : 

The  governor,  evidently  a  little  embarrassed  at  this,  the  first  visit  of 
a  confederate  ship  of  war  to  the  island,  sent  off  a  dispatch  to  Captain 
Hillyer,  commanding  Her  Majesty's  ship  Cadmus,  then  supposed  to 
be  at  St.  Vincent,  requesting  his  presence.  Before  receiving  the  letter 
Captain  Hillyer,  as  appears  from  his  report  to  Admiral  Sir  A.  Milne  of 
the  6th  August,  being  about  to  enter  the  harbor  of  Granada,  was 
informed  by  the  harbor-master  there  that  a  largo  privateer,  belonging 
to  the  southern  confederation,  was  at  Trinidad,  and  that  the  governor 
of  the  latter  island  had  dispatched  a  letter  to  him  at  St.  Vincent  the 
day  before;  whereupon  he  proceeded  with  his  ship  to  Trinidad,  arriving 
there  on  the  4th. 

lie  reports  farther  as  follows: 

I  found  a  lieavy  bark-rigf^ed  steamer,  with  South  federal  Hag,  with  t^n  stars  and 
pendent,  flying.  An  officer  from  her  boarded  ua  as  soon  as  we  auchored,  with  the 
captain's  respects.  Soon  after  I  sent  the  senior  lieutenant,  Mr.  Sittiugstono,  with  my 
compliments,  requesting  he  would  be  good  enough  to  show  his  commission  and  papers, 
which,  after  some  hesitation,  and  not  before  Mr.  Sittingtone  produced  his  commission, 
he  did. 

From  his  report,  it  is  a  regular  commission  as  commander  to  Captain  Semmes,  late 
of  the  United  States  Navy,  to  the  Sumter,  as  a  man-of-war,  signed  by  President  Davis. 
She  mounts  five  guns  between  decks,  viz,  four  heavy  32-poundor8  and  one  pivot  68- 
pounder ;  but,  having  been  a  passenger-boat,  her  scantling  is  so  light  (not  more  than 
5  or  6  inches)  that  I  do  not  think  she  conld  stand  any  firing,  and  the  guns  being  only 
from  4  to  5  feet  from  the  water,  would  not  be  worked  in  bad  weather. 

She  broke  the  blockade  at  New  Orleans,  and  was  nearly  captured ;  since  then  she 
has  been  most  successful,  having  eleven  prizes ;  two  she  sank  and  the  rest  are  at  St. 
Jago  de  Cuba,  under  the  protection  of  the  government,  with  the  sanction  of  the  gov- 
vernors-in-chief,  until  they  receive  orders  from  Spain  as  to  the  matter. 

She  has  been  supplied  with  a  new  main-yard.* eighty  tons  of  coal,  and  provisions 
from  this  place,  the  attorney -general  having  given  the  governor  his  opinion  that  it  waa 
quite  legal  to  supply  her. 

I  called  on  Captain  Sommes  next  morning  as  he  was  getting  his  steam  up,  and  he 
gave  me  full  assurance  that  he  would  in  no  way  interfere  with  British  or  neutral 
trade,  but  complained  greatly  of  the  southerners  having  no  port  to  send  their  prizes 
to,  and  that  he  would  be  obliged  to  destroy  all  he  took,  in  consequence  of  the  strict 
blockade  on  the  southern  ports  and  the  stringent  proclamations  of  all  the  great  powers. 
He  thinks  himself  safe  at  Cuba,  as  the  government  of  Spain's  proclamation  is  only 
against  privateers  and  their  prizes,  and  says  nothing  about  men-of-war. 

She  sailed  yesterday  under  steam,  at  1  p.  m.,  aud  from  the  signal  station  was  reported 
going  to  windward,  and,  from  his  questions,  I  should  fancy  he  is  going  to  cruise  for 
some  of  the  California  and  China  homeward-bound  ships,  and  there  is  no  doubt  he  will 
do  an  enormous  amount  of  damage  before  he  is  taken,  for  he  seems  a  bold,  determined 
man,  and  well  up  to  his  work.-* 

The  governor,  Mr.  Keate,  appears  to  have  been  much  on  his  guard 
against  any  compromise  of  the  neutrality  he  had  been  enjoined  by  Her 
Majesty's  government  to  observe.  In  his  dispatch  to  the  Duke  of  New- 
castle, of  the  7th  of  August,  announcing  the  arrival  of  the  Sumter,  he 
writes : 

I  have  the  honor  to  report  that  a  steamer,  purporting  to  be  a  man-of-war,  and  to  be- 
long to  the  so-called  Confederate  States  of  Nortli  America,  put  into  the  harbor  of  Port 
of  Spain  on  the  30th  ultimo.  The  vessel  is  called  the  Sumter,  and  appears  to  be  a  con- 
verted passenger-steamer.  She  now  carries,  as  I  am  given  to  understand,  five  powerful 
gnus. 

^  Case  of  the  United  States,  p.  321. 

^  British  Appendix,  vol.  ii,  p.  4.        ^.^.^^^^  ^^  GoOglc 


OPINIONS    OF    SIR   ALEXANDER    COCKBURN.  509' 

2.  On  the  day  of  her  arrival,  one  of  her  officern  (all  of  whom  seem  to  have  been  in 
the  naval  service  of  the  United  States)  called  npon  me,  sending  in  his  card,  with  the 
words  writt-en  under  his  name,  "Lieutenant,  Confederate  States  Navy."  Before  receiv- 
ing him,  I  directed  my  private  secretary  to  inquire  of  him  whether  my  doing  so,  after 
reading  these  words,  would  be  construed  into  any  sort  of  reco^ition  of  him  or  his  ship 
in  their  assumed  character.  I  did  this  in  consequence  of  the  injunction  in  your  grace^s 
dispatch  "on  no  account  to  recognize"  any  ship  "in  any  other  capacity  than  that  of 
a  United  States  vessel."  Mr.  Evans,  for  such  was  this  oflScer's  name,  replied  that  he 
was  sent  by  his  commanding  officer.  Captain  Semmes,  who  was  himself  unwell,  simply 
to  pay  his  respects,  and  that  to  prevent  any  such  construction  he  would  withdraw  nis 
card  and  only  send  In  his  name  verbally.  I  then  received  him,  and  had  some  conversa- 
tion with  him,  taking  occasion  to  refer  expressly  to  the  neutral  position  occupied  by 
Great  Britain  in  regard  to  the  two  belligerent  parties  in  North  America.^ 

It  seems  pretty  plain  that  the  ]>resence  of  the  Sumter  was  by  no  means 
agreeable,  for  Governor  Keate  adds : 

The  avowed  and  principal  object,  no  doubt,  with  which  the  Sumter  ran  to  this  port 
was  to  obtain  coals  and  provisions.  A  great  deal  of  trade  goes  on  between  Trinidad 
and  the  northern  ports  of  North  America,  and  Captaiu  Semmes,  I  imagine,  has  not 
failed  to  take  this  opportunity  of  obtaining  information  with  regard  to  the  vessels  em- 
ployed under  the  flag  of  the  United.  States  in  this  traffic.  Fears  are  entertained  with 
regard  to  one  or  two  now  expected.  It  is  to  be  hoped  that  the  presence  of  the  Sumter 
in  these  waters  will  soon  be  made  generally  known,  and  that,  while  the  civil  war  con- 
tinues, the  lumber  and  provision  trade,  any  interruption  of  which  would  cause  serious 
embarrassment  to  this  community,  will  be  carried  on  in  British  bottoms.  I  have  com- 
municated with  Admiral  Sir  Alexander  Milne,  now,  I  believe,  at  Halifax,  on  the  subject, 
and  since  the  arrival  of  the  Sumter,  Her  Majesty's  ship  Cadmus  has  come  into  the  har- 
bor, and  her  commander.  Captain  Hillyer,  has  verified  the  character  of  the  Sumter^ 
and  the  commissions  of  her  officers,  and  recognized  her  as  a  man-of-war.  ^ 

It  appears  from  these  letters  that  the  governor,  beyond  recognizing 
the  Sumter  as  a  belligerent,  as  he  was  bound  to  do,  acted  with  the  ut- 
most caution  as  to  recognizing  her  nationality ;  that  the  production  of 
Captain  Semmes's  commission  was  insisted  on  before  any  accommodation 
was  afforded  ;  that  the  supplies  which  the  ship  obtained,  beyond  provis- 
ions, were  confined  to  a  new  main-yard  and  80  tons  of  coal ;  that  even  this 
was  not  conceded  before  the  advice  of  the  attorney-general  of  the  colony 
had  been  taken ;  that  the  ship  came  into  port  on  the  30th  of  July,  and 
left  on  the  5th  of  August ;  a  period  of  about  six  days. 

We  are  now  able  to  estimate  the  correctness  of  Mr.  Bernard's  opinion 
as  to  the  amicable  terms  on  which  the  officers  of  the  British  war-vessel 
were  with  those  of  the  Sumter.  Their  intercourse  appears  to  have  been 
purely  of  an  official  character. 

It  is  important  to  observe  that  what  thus  took  place  at  Trinidad  occur- 
red in  August  18G1,  several  months  before  the  issuing  of  the  regula- 
tions restricting  the  stay  of  belligerent  vessels  and  the  supplies  to  be 
obtained  in  British  ports,  and  when  the  matter  stood  simply  on  the  prin- 
ciples of  international  law. 

The  Sumter,  in  her  short  career  of  six  months,  x>ut  in  and  obtained 
supplies  of  coal,  as  has  been  stated,  at  ports  of  four  different  nations,. 
Spain,  Holland,  the  Brazils,  and  France. 

It  may  be  interesting  to  see  how  the  governors  of  these  ports  under- 
stood and  acted  upon  the  i>rinciples  of  neutrality  which  they  were  bound 
to  observe. 

Before  arriving  at  Trinidad  the  Sumter,  as  has  been  stated,  put  into 
the  port  of  Cienl'uegos. 

It  appears  from  the  remonstrance  of  the  United  States  consul  to  the 
captain-general  of  the  Havana  that  she  arrived  there  on  the  7th  July 
and  took  in  coal ;  from  the  journal  of  Captain  Semmes  we  learn  that  the 
quantity  was  100  tons.^ 

*  British  Adpendix,  vol.  ii,  p.  1. 
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It  appears  from  a  dispatch  of  Mix  Secretary  Seward  to  the  United 
States  minister  at  the  Hague,  of  the  15th  August,  that  the  Sumter 
arrived  at  St.  Ann's,  Cura^oa,  on  the  17th  July,  and  that  she  there  re- 
ceived 120  tons  of  coal.  It  appears  from  Captain  Sommes's  journal  and 
from  a  letter  of  the  United  States  minister  at  the  Hague  of  October  8, 
18G1,  that  she  remained  there  six  or  seven  days.^ 

After  her  stay  at  Trinidad  we  next  find  her  at  the  Dutch  port  of 
Paramaribo.  She  arrived,  as  appears  from  a  letter  of  the  United  States 
consul  at  that  port  to  the  United  States  minister  at  the  Hague,  on  the 
19th  August,  and  left  on  the  31st,  making  a  period  of  twelve  days,  hav- 
ing been  allowed  to  coal  and  retit.^  The  quantity  of  coal  is  stated,  in  a 
letter  of  the  15th  October,  from  the  Netherlands  minister  for  foreign 
afi'airs  to  the  United  States  minister,  to  have  been,  as  he  terms  it,  "  the 
very  restricted  quantity  of  125  tons — at  the  most,  sufficient  for  four  days 
progress.^ 

The  vessel  next  arrived  at  the  Brazilian  port  of  Maranham.  It  ap- 
pears from  a  letter  from  the  United  States  consul  at  that  pott  to  Mr. 
Seward,  of  the  15th  September,  1861,  that  she  arrived  at  Maranham  on 
the  Gth  and  remained  there  nine  days,  and  obtained  100  tons  of  coal, 
having  already  150  tons  on  board,  '^  which,"  he  adds,  "  would  make  an 
ample  supply  for  ten  or  fifteen  days  of  constant  running.''  Other  sup- 
plies she  was  allowed  to  procure  ad  libitum,  and  when  she  left  her  com- 
mander stated  that  she  had  enough  to  last  for  three  months.* 

She  appears  to  have  arrived  at  Martinique  on  the  9th  of  Kovember. 
She  remained  there  fourteen  days.  Permission  was  given  by  the  gov- 
ernment to  take  on  board  as  much  coal  as  her  commander  required. 
He  took  sufficient  to  enable  him  to  cross  the  Atlantic.® 

The  ship  arrived  at  Cadiz  on  the  4th  January,  1862,  as  appears  from  a 
dispatch  of  the  United  States  minister  to  Mr.  Seward  of  the  8th  of  that 
month.^  As  she  needed  repairs,  her  commander  requested  the  use  of 
the  government  dock  for  that  purpose.  The  request  was  granted, 
though  with  the  limitation  to  such  repairs  as  were  strictly  necessary. 
She  remained  at  Cadiz  thirteen  days.^ 

It  thus  appears  that  in  every  instance  on  which  the  Sumter  had  occa- 
sion to  coal  she  was  allowed  to  take  in  a  considerably  larger  quantity 
than  she  took  at  Trinidad,  and  that  on  every  one  of  such  visits,  with 
the  exception  of  the  one  to  Cienfuegos,  she  remained  a  greater  number 
of  days  than  in  the  British  ports. 

On  the  receipt  of  Governor  Keate's  dispatch,  this  being  the  first  time 
such  a  thing  as  the  arrival  of  a  confederate  ship  of  war  at  a  British 
port  had  occurred,  the  secretary  of  state  for  the  colonies  required  the 
opinion  of  the  law-officers  of  the  Crown  "  as  to  the  propriety  of  the  course 
pursued  by  the  governor  and  the  commander  of  Her  Majesty's  ship 
Cadmus ;"  and  also  "  as  to  whether  vessels  of  war  or  privateers  belong- 
ing either  to  the  United  States  or  to  the  so-styled  Confederate  States 
can  properly  be  required  to  leave  British  ports  in  the  West  Indies  and 
British  North  America,  if  the  state  of  the  weather  permitted  their 
doing  so.'^ 

The  law-officers,  on  the  ICth  September,  a  fortnight  prior  to  the  let- 
ter of  Mr.  Adams  to  Lord  Russell,  reported  as  follows : 

*  British  Appendix,  vol.  vi,  pp.  69,  81 ;  Semraes's  "Adventures  Afloat/'  pp.  154-160. 
^British  Appendix,  vol.  vi,  p.  81. 
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We  do  not  precisely  understand  what  was  the  course  pursued  toward  the  Sumter 
by  the  commander  of  Her  Majesty's  ship  Cadmus;  there  is  nothing  from  this  officer; 
and  Governor  Keate's  dispatch  of  August  7  only  states  that  *'  Captain  Hillyer  has 
verified  the  character  of  the  Sumter  and  the  commissions  of  her  officers,  and  recog- 
nized her  as  a  man-of-war." 

Goveraor  Keate  appears  to  have  carefully  avoided  any  such  recognition  whatever. 
We  know  not  upon  wLat  instructions  either  of  these  officers  may  have  acted  ;  but  as 
at  present  advised  we  see  no  reason  to  disapprove  of  the  conduct  of  either.  The  Sum- 
ter certainly  appears  not  to  be  a  privateer,  and  is  (we  presume)  a  vessel  of  war  com- 
missioned by  a  de  facto  belligerent  government. 

Your  lordship's  second  question  must,  in  our  opinion,  be  at  present  answered  in  the 
negative.  ' 

Although  it  is  competent  by  the  law  and  usages  of  nations  to  Her  Majesty,  in  com- 
mon with  allnentrals,  to  place  certain  restrictions  upon  the  access  of  the  ships  of  war 
or  privateers  of  belligerent  governments  to  British  ports ;  yet  Her  Majesty  has  not 
(as  far  as  we  are  aware)  done  so  during  the  present  contest,  excepting  only  in  the  case 
of  their  being  accompanied  by  prizes  in  the  (printed)  instructions  of  June  1,  herewith  ; 
at  the  present  time,  therefore,  expressio  nniiia  €8t  exclusio  alterius  ;  and  Iler  Mjyesty's 
government  should  determine  upon  and  make  public  some  other  general  instructions 
on  the  point,  if  this  should  be  considered  expedient  on  grounds  of  imperial  and  inter- 
national policy;  unless  or  until  this  be  done  the  ships  of  war  or  privateers  of  either 
party,  unaccompanied  by  prizes,  should  not,  in  our  opinion,  be  required  to  leave  Brit- 
ish ports  by  the  local  authorities.^ 

This  opinion  having  been  given  by  the  law  officers,  Earl  Enssell,  on 
receiving  the  letter  of  Mr.  Adams  of  the  4th  October,  replied  as  follows : 

Foreign  Office,  October  A,  1861. 

The  undersigned.  Her  Majesty's  principal  secretary  of  state  for  foreign  affairs,  has 
had  the  honor  to  receive  a  complaint  from  Mr.  Adams,  envoy  extraordinary  and  min- 
ister plenipotentiary  of  the  United  States  at  this  court,  against  the  authorities  of  the 
island  of  Trinidad  for  a  violation  of  her  Majesty's  proclamation  of  neutrality,  by  giving 
aid  and  encouragement  to  the  insurgents  of  the  United  States. 

It  appears,  from  the  accounts  received  at  the  colonial  office  and  at  the  admiralty,  that 
a  vessel  bearing  a  secession  flag  entered  the  port  of  Trinidad  on  the  30th  of  July  last. 

Captain  Hillyer,  of  Her  Majesty's  ship  Cadmus,  having  sent  a  boat  to  ascertain  her 
nationality,  the  commanding  officer  showed  a  commission  signed  by  Mr.  Jefferson 
Davis,  calling  himself  the  President  of  the  so-styled  Confederate  States. 

The  Sumter,  which  was  the  vessel  in  question,  was  allowed  to  stay  six  days  at  Trin- 
idad, and  to  supply  herself  with  coals  and  provisions ;  and  the  attorney-general  of  the 
island  perceived  no  illegality  in  these  proceedings. 

The  law-officers  of  the  Crown  have  reported  that  the  conduct  of  the  governor  was 
in  conformity  to  Her  Majesty's  proclamation. 

No  mention  is  made  by  the  governor  of  his  hoisting  the  British  flag  on  the  govern- 
ment flag-statf ;  and,  if  he  did  so,  it  was  probably  in  order  to  show  the  national  char- 
acter of  the  island,  and  not  in  acknowledgment  of  the  arrival  of  the  Sumter. 

There  does  not  appear,  therefore,  any  reason  to  believe  that  Her  Majesty's  proclama- 
tion of  neutrality  has  been  violated  by  the  governor  of  Trinidad,  or  by  the  command- 
ing officer  of  Her  Majesty's  ship  Cadmus.'' 

The  Government  of  the  United  States  instructed  Mr.  Adams  to  in- 
form Her  Majesty's  government  that "  the  President  deeply  regrets  that 
T  ord  Russell  is  unable  to  give  to  our  complaint  a  satisfactory  solution.''^ 
"The  armament,  the  insurgent  flag,  and  ths  spurious  commission," says 
Mr.  Seward,  '*told  the  governor,  as  they  sufficiently  prove  to  Her  Maj- 
esty's government,  that  the  Sumter  is  and  can  be  nothing  but  a  pirati- 
cal vessel.''  Consequently  her  officers  and  crew  ought  not  to  be  received 
in  foreign  ports.  At  another  time  she  was  said  to  be  a  privateer,  and 
that  Great  Britain  ought  to  adopt  toward  her,  as  such,  the  rule  estab- 
lished by  some  European  governments  of  not  allowing  privateers  to 
•stay  in  their  ports  longer  than  twenty -four  hours  at  a  time.  Such  was 
the  language  of  Mr.  Seward  to  Lord  Lyons,  as  appears  from  a  dispatch 
of  the  latter  to  Earl  Russell  of  November  4, 1861.*    But  the  assumption 
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that  the  Sumter  was  a  privateer  was  a  mistake.    She  was  a  commis- 
sioned ship  of  war  of  the  Confederate  States. 

Now,  we  have  seen,  when  considering  how  far,  according  to  interna- 
tional law,  a  neutral  sovereign  is  bound  to  place  any  restraint  on  the 
stay  in  his  ports  of  belligerent  vessels,  or  on  the  supplies  they  are  al- 
lowed to  procure,  that  by  that  law  no  such  obligation  exists.  "  Indeed 
it  is  admitted  in  the  case  of  the  United  States^  that  there  were  "not 
any  precedents  which  settled  absolutely  the  quantity  of  coal  that  might 
be  furnished  to  a  belligerent  man-of-war  by  a  neutral,"  and  I  observe 
that  it  is  nowhere  asserted  by  the  United  States  that  the  law  of  nations 
imposes  any  such  restraint.  There  is,  therefore,  an  end  to  the  claim  of 
the  United  States  in  respect  of  this  vessel  having  been  permitted  to 
coal  at  Trinidad.  For,  1  need  hardly  say  that  the  Queen's  regulations 
of  January,  18G2,  cannot  be  applied  ex  post  facto  to  create  an  obligation 
which  did  not  previously  exist.  It  would  indeed  be  strange  if  regula- 
tions, more  stringent  than  the  rules  of  international  law,  framed  by  a 
neutral  sovereign  for  the  very  purpose  of  insuring  the  observance  of 
neutrality,  can  be  made  to  create  an  antecedent  liability  which  never 
would  have  existed  without  them.  Even  if  the  hospitality  afforded  to 
the  Sumter  at  Trinidad  should  be  deemed  too  great  with  reference  to 
the  rules  laid  down  in  the  regulations,  the  fact  that  it  occurred  some 
months  before  those  regulations  were  issued  deprives  it  of  all  impor- 
tance. 

It  is  true  that  in  this  case,  as  in  others,  the  Government  of  the  United 
States  insists  that  partiality,  inconsistent  with  neutrality,  was  exhibited 
toward  confederate  vessels  by  reason  that  these,  as  in  the  present  in- 
stance, were  permitted  to  coal,  while  liberty  to  form  a  depot  of  coal  at 
Bermuda  for  the  supply  of  their  ships  of  war  was  denied  to  the  United 
States.  No  one  can  be  misled  hy  such  a  contention.  I  have  already 
pointed  out  that  to  allow  one  belligerent  to  have  a  supply  always  stored 
up  and  ready,  and  to  leave  the  other  to  take  his  chance  of  the  public 
market,  are  things  essentially  different,  and  that,  far  from  the  refusal 
of  such  an  advantage  to  the  United  States  being  a  violation  of  neutral- 
ity, the  concession  of  it  would  have  been  so  in  the  opposite  direction. 
Moreover,  such  a  contention  involves  a  forgetfulness  of  one  of  the  ele- 
mentary principles  of  international  law.  A  neutral  is  only  justified  in 
allowing  to  a  belligerent  vessel  the  use  of  his  ports  and  access  to  his 
shores  to  obtain  the  things  which  the  belligerent  may  lawfully  procure. 
He  has  no  right  to  allow  the  belligerent  the  use  of  his  territory  on  shore 
for  belligerent  purjioses,  which  the  permission  to  form  a  depot  would 
necessarily  involve. 

There  is  one  other  material  fact  connected  with  this  vessel  to  which  I 
desire  to  draw  attention,  the  more  particularly  as  it  is  stated  in  the 
American  Case^  that  the  "excessive  supply  of  coal  (80  tons)  furnished 
to  the  Sumter  at  Trinidad  enabled  her  to  inflict  the  subsequent  injuries 
on  the  commerce  of  the  United  States.''  The  fact  to  which  I  refer  is, 
that  icliile  using  the  coals  furnuihed  at  Trinidad^  the  Sumter  did  not  cap- 
ture a  si7igle  prize. 

From  the  list  of  captures  contained  in  the  fourth  volume  of  the  Amer- 
ican Documents,  and  from  the  two  lists  of  claims  successively  put  in  by . 
the  United  States  Government,  it  appears  that  this  ship  captured  in 
the  whole  eighteen  vessels,  of  which,  however,  one  was  recaptured,  and 
seven  were  afterward  released  by  the  Spanish  government.  Those  cap- 
tured should  be  thus  distributed  : 

» Page  324.  ~  ' 
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On  her  cruise  back  from  !N'ew  Orleans  to  Oienfuegos  the  Sumter  cap- 
tured eight  vessels ;  on  her  cruise  between  Oienfuegos  and  Curacoa, 
none;  on  her  cruise  between  Oura9oaand  Trinidad,  two;  between  Trin- 
idad and  Paramaribo  and  Maranham,  none;  between  Maranham  and 
Martinique,  one;  between  Martinique  and  Cadiz,  five;  between  Cadiz 
and  Gibraltar,  two.  It  thus  appears  that,  of  the  eighteen  vessels  taken 
by  the  Sumter,  eight  were  taken  before  the  vessel  ever  entered  a  neu- 
tral port  at  all ;  nine  before  she  arrived  at  Trinidad ;  that  after  leaving 
Trinidad  she  made  two  cruises  without  taking  a  single  vessel ;  and  that 
it  was  not  till  she  had  obtained  at  Maranham  the  supply  of  100  tons  of 
coal,  in  addition  to  the  150  she  already  had  on  boad,  that  she  again  be- 
came successful  in  making  a  prize.  Of  the  prizes  for  which  Great  Brit- 
ain is  now  asked  to  make  compensation,  two  were  taken  before  the  Sum- 
ter arrived  at  Trinidad,  and  the  rest  at  int3rvals  of  two,  three,  and  four 
months  from  the  time  she  left  a  British  port,  and  when  she  was  cruising 
by  means  of  coal  furnished  from  a  French  port.  The  tribunal  is  now  in  a 
position  to  judge  how  far  the  supply,  said  to  have  been  "excessive," 
furnished  at  Trinidad,  "enabled  this  vessel  to  inflict  the  subsequent  in- 
juries sustained  by  the  commerce  of  the  United  States." 

It  is  impossible,  with  any  regard  to  equity  and  justice,  to  hold  Great 
Britain  liable  for  injuries  inflicted  by  the. Sumter  on  United  States  com- 
merce at  a  time  when  this  vessel  wa^s  deriving  no  benefit  from  coal  sup- 
plied to  her  from  a  British  port,  but  was  availing  herself  of  supplies  ob- 
tained from  other  countries. 

The  facts  connected  with  the  Sumter  during  her  stay  at  Gibraltar 
At  obrMtar.       may  bc  briefly  stated. 

She  arrived  at  Gibraltar  on  the  18th  January,  18C2,  in  need  of  . 
some  repair,  and  wholly  out  of  coal.  According  to  the  United  States 
consul,  she  had  but  two  days'  supply  in  her  bunkers.  The  merchants  at 
Gibraltar,  from  what  motive  is  immaterial,  refused  to  supply  her  with 
any.  The  pecuniary  resources  of  her  commander  ran  short.  Many  of 
the  crew  having  got  on  shore  refused  to  return,  and  when  force  was  at- 
tempted to  be  used  to  compel  them,  the  local  police  interfered  and  pro- 
tected the  men  against  violence.  Another  crew  could  not  be  got,  and, 
under  these  circumstances,  the  vessel  was  compelled  to  remain  in  the  port. 
Mr.  Sprague,  the  United  States  consul,  had  from  the  first  protested 
against  her  being  allowed  to  enter  or  remain  in  the  port,  but  received 
the  very  proper  answer  that  strict  neutrality  should  be  observed.  On 
the  21st  of  January  he  telegraphed  Mr.  Adams,  "The  Sumter  is  still 
here,  evidently  awaiting  funds.  The  British  government  observes  strict 
neutrality  in  conformity  with  the  Queen's  proclamation."^  On  the  7th 
of  February  Mr.  Sprague  informs  Mr.  Seward  that  "  the  Sumter  still 
remained  in  port,  not  having  yet  received  a  pound  of  coal."* 

The  helpless  condition  of  the  vessel  further  appears  from  a  letter  from 
Mr.  Sprague  to  Mr.  Adams  of  the  6th  February : 

The  Sumter  remains  in  j)ort.  She  took  in  yesterday  3,000  gallons  of  water,  paid  for 
by  a  Mr.  R.  O.  Joyce,  of  this  city,  who  bad  previously  provided  ber  with  an  anchor  and 
chain.  To-day  her  commander  made  a  second  attempt  to  obtain  ooal  from  the  coal 
merchants  in  this  market,  and  I  am  informed  they  have  declined  sapplying  him  out  of 
deference  to  myself. 

Since  yesterday  there  are  some  ten  or  twelve  seamen  of  the  Sumter  on  shore,  and 
to-day  they  have  nearly  all  refused  to  return  to  their  ship.  One  of  them,  in  a  drunken 
state,  called  npon  me  this  day  for  protection.  As  the  officers  of  the  Sumter  have  at- 
tempted to  forcibly  ship  them  off  from  the  quay,  I  to-daj'  called  upon  the  governor  of 
ibis  fortress  to  inform  him  of  the  circumstance ;  that  I  was  ready  to  take  under  my 
charge  any  of  these  seamen  who  might  wish  to  avail  of  my  protection,  and  who  would 
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swear  allegiance  to  the  Government  of  the  United  States ;  and  that  I  did  not  believe 
that  it  would  be  in  conformity  with  strict  neutrality  to  force  these  men  on  board  of 
the  Sumter. 

Since  my  interview  with  the  governor  I  hear  that  orders  have  been  given  to  the  po- 
lice authorities  not  to  permit  these  men  to  be  forcibly  taken  on  board  of  the  Sumter  by 
her  officers,  and  np  this  hour  (7  p.  m.)  they  remain  on  shore,  mostly  in  a  state  of  intox- 
ication. 

All  these  circumstances  may  probably  retard  the  departure  of  the  Sumter  from  this 
port;  still  1  sincerely  hope  that  a  Federal  crui8«'r  may  soon  appear  todo  away  with  any 
further  trouble  about  this  craft.  1  have  every  reason  to  believe  that  her  boilers  are 
defective,  and  that  she  is  very  badly  provided  with  powder  and  other  mnnitions  of 
war.  * 

On  the  10th  of  February  Captain  Semnies,  having  it  seems  in  the 
mean  time  procured  funds,  finding  the  market  shut  against  him,  ad- 
dressed a  pressing  letter  to  Captain  Warden,  the  oflBcer  of  the  docV-yard, 
to  be  allowed  to  purchase  coal  from  the  government  stores.    He  writes  : 

C0XFK1>KRATE  STATES  StEAMER  SuMTER, 

Bajf  of  Gibraltar^  Ftbruarjf  10, 1862. 

Sir  :  I  have  the  honor  to  inform  you  that  I  have  made  every  effort  to  procure  a  sup- 
ply of  coal  without  success.  The  British  and  other  merchants  of  Gibraltar,  instigated, 
I  leam,  by  the  United  States  consul,  have  entered  into  the  unneutral  combination  of 
declining  to  furnish  the  Sumter  with  coal  on  any  terms.  Under  these  circumstancee  I 
trust  that  the  government  of  Her  Majesty  will  find  no  difficulty  in  supplying  me. 

By  the  recent  letter  of  Earl  Russell  (January  31,  1861)  it  is  not  inconsistent  with 
neutrality  for  a  belligerent  to  supply  himself  with  coal  in  a  British  port.  In  other 
words,  the  article  has  been  pronounced,  like  provisions,  nnnoxious;  and  this  being  the 
case,  it  can  make  no  difference  whether  it  be  supplied  by  the  government  or  an  indi- 
vidual, (the  government  being  re-imbursed  the  expense,)  and  this  even  though  the 
market  was  open  to  roe ;  much  more,  then,  may  the  government  supply  me  with  an 
innocent  article,  the  market  not  being  open  to  me.  Suppose  1  had  come  into  port  des- 
titute of  provisions,  and  the  same  illegal  combination  had  shut  me  out  fron^  the  mar- 
ket, would  the  British  government  permit  my  crew  to  starve  T  Or  suppose  I  had  been 
a  sail-ship  and  had  come  in  dismantled,  and  the  dock-yard  was  the  only  place  where  I 
could  be  refitted,  would  you  have  denied  me  a  mast;  and  if  yon  would  not  deny  me  a 
mast,  on  what  principle  would  you  deny  me  coal,  both  articles  being  declared  by  your 
government  to  be  innocent  f  The  true  criterion  is  not  whether  the  government  or  an 
individual  may  supply  the  article,  but  whether  the  article  itself  is  noscious  or  unuox- 
ious.  The  government  may  not  supply  me  with  powder,  why  T  Not  because  I  may  have 
recourse  to  the  market,  but  because  the  article  is  noxious.  A  case  in  iK>int  occurred 
when  I  was  in  Cadiz  recently.  My  ship  was  admitted  into  a  government  dock,  and 
there  repaired,  and  why  T  First,  because  the  repairs  were  innocent,  and  secondly  bo- 
cause  there  were  no  private  docks  in  Cadiz. 

So  here  the  article  is  innocent,  and  there  is  none  in  the  market,  (accessible  to  me ;) 
why  may  not  the  government  supply  me  f 

In  conclusion,  I  respectfully  request  that  you  will  supply  me  with  150  tons  of  coal, 
for  which  I  will  pay  the  cash,  or,  if  you  prefer  it,  1  will  deposit  the  money  with  an 
agent,  who  can  have  no  difficulty,  I  suppose,  in  purchasing  the  same  ainoniit  of  the  ma- 
terial from  some  one  of  the  hulks  and  returning  it  to  Her  Majesty's  dock-yard.' 

Here  was  an  occasion  where  an  "  habitually  insincere  neutrality " 
nii^ht  have  found  grounds  for  making  an  exception  to  rules  however 
strict.  The  only  answer,  however,  which  Captain  Semnies  received  was, 
that  "Captain  Warden's  iustrnctious  prohibit  him  from  supplying  the 
foreign  nien-ofwar  of  any  nation  with  coal,  either  by  purchase  or  other- 
wise, from  the  government  depot,  solongas  there  is  any  in  the  market.^  ' 

On  the  12th  of  February  the  United  States  war-ship  the  Tuscarora  ar- 
rived off  Algeciras,  and  was  soon  followed  by  the  Kearsarge,  and  later  by 
tbo  Ino,  and  these  vessels  thenceforth  lay  in  wait  to  intercept  the  Sumter 
if  she  attempted  to  leave  the  bay.  In  the  mean  time  her  condition  re- 
mained jis  helpless  as  before.  On  the  18th  Mr.  Sprague  writes  to  Mr. 
Adams:   "The  Sumter  still  remains  in  port.    The  coal  companies   in 
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ttiis  market  still  persist  in  refusing:  to  sell  her  coal,  notwithstanding  that 
$12  per  ton  is  oflfered  for  it,  which  is  50  per  cent,  over  the  market  price."  ^ 

Whether  by  reason  of  not  being  able  to  procure  coal,  or  from  fear  of 
being  captured  by  the  United  States  ships  which  were  waiting  to  inter- 
cept her,  or  both,  the  Sumter  remained  at  Gibraltar  till  December, 
when  it  was  proposed  to  sell  her.  Having  heard  of  the  intended  sale, 
the  United  States  minister  at  Madrid  desired  Mr.  Sprague  to  protest 
against  it 

Captain  Pickering,  the  commander  of  the  Kearsarge,  thoogh  consider- 
ing the  vessel "  as  of  little  value,''  yet  thinking  that  she  was  offered  for  sale 
probably  only  in  order  to  establish  a  precedent,  and  because,  in  his 
opinion,  "  the  sale  of  the  so-called  confederate  war-vessels  in  British 
ports  was  an  act  as  unfriendly  and  hostile  to  the  United  States  Govern- 
ment as  the  purchase  of  war- vessels  in  their  ports  by  the  same  party,'' 
advised  a  similar  course.^ 

Mr.  Adams  took  a  wiser  and  more  liberal  view.  On  the  24th  of  De- 
cember he  writes  thus  to  Mr.  Seward: 

I  hftve  the  honor  to  transmit  copies  of  a  series  of  commnnications  received  from  Mr. 
H.  J.  Spragae,  the  consal  at  Gibraltar,  respecting  the  movements  made  at  that  port  to 
sell  the  steamer  Sumter.  As  be  desired  my  advice,  I  gave  it  to  him  iu  the  letter,  a  copy 
of  which  goes  with  the  papers.  The  question  of  the  right  to  sell  the  property  of  a 
belligerent  to  a  neutral  in  a  neutral  port  is  not  without  its  difficulties,  and  I  find  the 
authorities  differ  materially  about  it.  My  own  leaning  is  rather  to  a  liberal  construc- 
tion, especially  as  iu  this  case  it  relieves  us  from  a  burdensome  process  of  vigilance. 
Besides  which,  I  find  that  the  Government  bought  a  war- vessel  of  the  Greeks  while 
engaged,  in  1826,  in  their  war  with  the  Turks.^ 

The  protest  of  Mr.  Sprague  was  founded  on  two  grounds :  First,  that 
the  Sumter  was  a  United  States  vessel  which  had  been  made  prize  by 
the  confederates ;  secondly,  that  the  sale  was  made  in  order  to  avoid 
capture  by  the  vessels  of  the  United  States  Navy.*  The  local  govern- 
ment refused  to  interfere  to  prevent  the  sale,  but  gave  official  publicity 
to  the  protest  of  the  American  consul.*  The  sale  took  place,  and  the 
vessel  was  sold  for  $19,500.<^  The  purchaser  was  a  Mr.  Klingender,  said 
to  have  been  connected  with  the  house  of  Fraser,  Trenholm  &  Co.  of 
Liverpool.  It  is  probable  that  the  purchase  was  in  reality  made  on  be- 
half of  the  latter.  It  was  no  doubt  believed  at  the  time  that  the  sale 
was  fictitious,  and  that  the  vessel  was  intended  still  to  remain  the  prop- 
erty of  the  confederates,  and  to  be  employed  in  her  former  service, 
(whence  the  objection  to  the  sale,)  more  especially  when  the  vessel,  tak- 
ing advantage  of  a  very  high  wind,  slipped  away  at  night  and  escaped 
the  vigilance  of  the  hostile  cruisers,  who  had  instructions  from  Mr. 
Adams  to  seize  her,  notwithstanding  the  sale,  it*  she  quitted  the  port 
and  was  caught  on  the  high  seas.  Had  the  sale  been  to  an  unobjec- 
tionable purchaser,  Mr.  Adams  was  prepared  to  acquiesce  in  it.  On  the 
17th  of  December,  three  days  before  the  sale,  he  writes  to  Mr.  Sprague : 

Yon  will,  first  of  aU,  confine  yourself  to  the  simple  duty  of  watching  all  the  pro- 
ceedings. In  case  of  any  attempt  at  a  merely  fraudulent  transfer  for  the  sake  of  es- 
caping harmless  from  our  cruisers  and  resuming  her  former  career,  you  will  call  their 
attention  to  the  fucf.,  deny  the  validity  of  any  such  proceeding,  and  invoke  their  in- 
terference. Should  it  appear  to  you,  on  the  other  hand,  that  the  purchasinj;  parties 
are  foreigners  acting  in  good  faith  for  the  conversion  of  the  vessel  to  some  legitimate 
and  peaceful  trade,  I  see  no  better  way  of  getting  rid  of  a  bnrdenHome  labor  of  vigi- 
lance upon  a  property  of  little  value  than  to  acquiesce  in  it.    On  the  other  hand, 
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BbouUl  you  have  reason  to  Hiispect  a  8])nriou8  transaction  for  the  sole  purpose  of  extri 
catiug  the  vessel  from  its  present  position  in  order  to  replace  it  in  a  more  etf^ictivo  at- 
titude of  hostility  to  the  Uuited  Stales,  you  will  do  well  to  remonstrate  with  the  local 
authorities,  and  to  send  a  copy  of  your"  remonstrance,  together  with  the  evidence  ou 
which  you  rest  it,  to  this  legation.^ 

The  vessel  arrived  at  Liverpool  ou  the  13th  of  February,  18G3.  There 
she  underweut  repairs;  all  fittings  for  warlike  purposes  were  removed, 
and  she  was  reduced  to  the  condition  of  a  freight  carrying  merchant- 
vessel.^  But  Mr.  Dudley  maintained  to  the  last  the  belief  that  she  was 
again  intended  to  be  employed  on  her  former  service.  The  consequence 
was,  tbat  vigorous  remonstrances  were  addressed  by  Mr.  Adams  to  Her 
Majesty's  government  for  having  permitted  the  sale  of  the  vessel,  on 
the  double  ground  that  the  transfer  was  fictitious,  and  that  the  sale  of  a 
belligerent  ship  in  a  neutral  port,  eftected  to  avoid  capture,  is,  by  the 
law  of  nations,  unlawful.^ 

Three  complaints  are  put  forward  with  reference  to  the  foregoing 
ffacts:  (1.)  That  the  vessel  ought  to  have  been  compelled  to  leave  the 
port  in  conformity  with  the  regulations  of  January,  18G2,  as  soon  as  those 
regulations  came  into  operation,  namely,  on  the  17th  of  February.  (2.) 
That  the  authorities  ought  not  to  have  permitted  the  sale  to  take  place, 
more  especially  as  it  was  fictitious.  (3.)  That  when,  after  the.  sale,  the 
vessel  entered  the  port  of  Liverpool  she  ought  to  have  been  treated  as  a 
confederate  ship  of  war,  and  as  such  compelled  to  leave  the  port  under 
the  regulations  of  January,  18G2.^ 

The  first  of  these^  heads  of  complaint  is  brought  forward  for  the  first 
time  in  the  case  of  the  United  States.  It  never  occurred  to  the  zeal  either 
of  Mr.  Sprague  or  Mr.  Adams  to  insist  on  the  Sumter  being  driven  out 
of  the  harbor  into  the  very  jaws  of  her  enemies.  It  is  now  insisted  on  as 
a  flagrant  violation  of  neutrality. 

As  regards  this  head  of  complaint  it  is  plain  that  the  only  way  in 
which  the  United  States  could  be  prejudiced  by  the  Sumter  remaining 
in  the  port  is  that,  if  compelled  to  leave,  she  would  inevitably  have  been 
captured  by  the  Federal  ships  which  were  waiting  to  seize  her.  But 
for  this,  the  longer  she  remained  idle  at  Gibraltar,  incapacitated  by 
want  of  coal  and  want  of  funds,  the  better ;  while  there,  she  could  do  no 
damage  to  the  commerce  of  the  United  States.  From  the  hour  she  en- 
tered the  harbor  of  Gibraltar  all  complaint  of  prizes  taken  or  destroyed 
necessarily  ceases.  All  that  the  United  States  could  have  gained  by 
the  Sumter  being  forced  to  leave  Gibraltar,  and  being  taken  by  their 
war-vessels,  would  have  been  the  few  thousand  pounds  which  this  old 
steamer  would  have  sold  for ;  to  which,  however,  should  perhaps  be 
added,  that  the  employment  of  ships  to  watch  her  woidd  have  ceased  to 
be  necessary. 

But  was  the  government  under  any  obligation  to  compel  the  ship  to 
leave  on  the  expiration  of  the  twenty-four  hours?  The  answer  is  that 
the  regulations  of  January  31,  1862,  did  not  apply  to,  but  on  th^  con- 
trary excluded,  the  Sumter,  which  entered  the  harbor  on  the  18th  of 
January,  1862,  the  regulations  applying  in  terms  only  to  such  vessels 
as  should  enter  ports  of  Pier  Majesty,  "  after  the  time  when  the  order 
should  be  first  notified  and  put  in  force,'Mn  the  particular  place ;  which, 
in  this  instance,  was  not  till  th,e  1st  of  February.  Even  bad  this  been 
i>^herwise  it  would  have  been  impossible  with  any  pretense  of  justice  to 
i»pply,  ex  post  facto  J  to  a  vessel  which  had  entered  the  port,  when  no 
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such  re«2:iilatioiis  existed,  a  rule  which  must  inevitably  have  had  the 
efi'ect  of  delivering  her  into  the  hands  of  her  enemies. 

Apjain,  even  if  the  third  article  of  the  regulations  had  been  applicable 
to  the  Sumter,  the  fact  that  the  necessary  ettect  of  forcing  her  to  leave 
the  harbor  would  have  been  to  give  her  up  to  hostile  vessels,  waiting 
just  outside  to  seize  her,  would  have  afforded,  I  think,  a  sufficient  ground 
for  suspending  the  regulation,  and  extending  the  time  beyond  the 
twenty-four  hours,  under  the  discretionary  power  which  admits  of  such 
extension  in  cases  pf  necessity.  No  governor,  as  it  seems  to  me,  is 
bound  to  force  a  vessel  to  quit  a  port  in  which  she  is  in  safety,  when 
the  necessary  effect  of  doing  so  must  be  to  throw  her  into  the  hands  of 
a  more  powerful  enemy  who  is  waiting  for  her  outside.  It  is  admitted 
that  by  the  law  of  nations  a  vessel  taking  refuge,  when  pursued  by  an 
enemy,  in  a  neutral  port,  cannot  be  pursued.  She  is  protected  by  reason 
of  the  inviolability  of  the  neutral  territory  and  its  waters,  and  by  the 
right  of  asylum  which  the  neutral  concedes  to  her. 

But  of  what  avail  would  this  be,  if  the  neutral  were  bound,  at  the 
expiration  of  twenty-four  hours,  to  say,  "  You  must  quit  my  port.  I  am 
aware  that  your  enemy  is  waiting  outside  to  seize  you,  but  your  time  is 
up  and  you  must  go.  If,  indeed,  your  enemy  were  inside  the  port,  I 
could  give  you  twenty -four  hours  start  of  him,  which  would  probably 
enable  you  to  escape ;  but  he  is  just  outside  the  port  instead  of  withia 
it,  and  I  must  therefore  leave  you  to  your  fate."  I  cannot  think  that 
any  governor  would  be  bound  to  drive  a  vessel  out  of  a  port  where  she 
is  in  safety,  when  the  necessary  consequence  must  be  her  capture  or 
destruction,  any  more  than  he  would  be  bound  to  do  so  if  the  conse- 
quence-would  be  her  exposure  to  a  hurricane.  The  regulation  never 
was  intended  to  apply  to  such  a  case. 

Furthermore,  I  cannot  help  thinking  that  giving  an  equitable  con- 
struction to  the  third  article  of  the  Queen's  regulations,  the  inability  to 
pro<5ure  a  supply  of  coal,  also  brought  the  vessel  within  the  exceptions 
contained  in  it,  although  coals  are  not  specifically  mentioned. 

The  Sumter,  indeed,  had  her  sails  and  could  have  put  to  sea;  but  it 
is  obvious  that  a  steamer  without  coal,  in  the  face  of  powerful  steam- 
ships, would  have  but  a  poor  chance.  Thus  crippled,  her  power  of 
navigation  on  the  ocean  or  of  escape  from  enemies  being  seriously  im- 
paired, she  would  be  the  crippled  duck  in  the  comparison  of  M.  Drouyn 
de  Lhuys.  Supposing  a  sailing-vessel  dismasted,  in  a  portiit  which  no 
mast  suitable  to  her  size  could  be  procured,  the  local  authority  would 
certainly  not  be  bound  to  compel  her  to  leave ;  the  case  would  be  within 
the  exception  ;  but  what  masts  and  sails  are  to  the  sailing-vessel,  coal, 
in  addition  to  her  machinery,  is  to  the  steamer. 

If,  as  I  have  shown,  the  Queen's  regulations  did  not  apply  to  the 
Sumter,  a  fortiori  in  the  exercise  of  his  discretion  the  governor  ought 
not  to  have  compelled  her  to  leave  under  the  circumstances  stated. 

In  answer  to  the  remonstrances  of  Mr.  Adams  as  to  the  sale  of  the  vessel 
having  been  allowed  to  take  place,  Iler  Majesty's  government,  under 
the  advice  of  its  law-officers,  took  this  position.  The  sale  of  a  bel- 
ligerent ship  in  a  *nentral  port  to  avoid  cai)ture  has  in  it  nothing  un- 
lawful. It  may  possibly  be  invalid  against  the  other  belligerent,  into 
whose  hands,  but  for  such  sale,  the  vessel  would  have  fallen  ;  but  it  is 
good  against  the  rest  of  the  world.  The  vessel  may  be  subject  t<»  cap- 
ture,  when  again  at  sea,  by  a  ship  of  the  belligerent,  and  the  new  owner 
must  abide  by  the  decision  of  a  prize  court  of  the  belligerent  Jis  to  the 
validity  of  his  purchase;  he  cannot  claim  protection  from  his  own  gov- 
ernment in  respect  of  the  seizure.    But  the  government  of  the  neutral> 
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port  cannot  interfere  to  prevent  the  sale,  nor  can  it  prevent  the  pur- 
chaser from  dealing  with  the  vessel  as  he  i)leases.  It  is  under  no  obli- 
gation to  do  so;  and,  what  is  still  more  to  the  purpose,  it  has  no  power 
to  do  so. 

It  was,  therefore,  impossible  that  the  British  authorities  could,  con- 
sistently with  the  law,  interfere  with  the  sale  or  movements  of  this 
vessel. 

They  had  no  power  to  try  the  question  whether  the  sale  was  real  or 
fictitious ;  even  if  the  transfer  had  been  plainly  fictitious,  they  had  no 
power  to  prevent  the  vessel  leaving  the  port  as  freely  as  she  had 
entered  it. 

This  position  appears  to  me  impregnable.  I  will  only  add  that  I  do 
not  find  anywhere  pointed  out  by  what  power,  whether  derived  from 
statute  or  common  law,  the  British  authorities  could  have  seized  or 
intepfered  with  this  vessel  after  her  sale. 

Even  if  the  British  government  could  be  held  to  have  incurred  any 
liability  in  respect  of  the  Sumter  having  been  suffered  to  leave  Gib- 
raltar, as  she  never  again  appeared  on  the  seas  as  a  vessel  of  war,  or 
did  injury  to  an  American  ship,  no  claim  to  damages  can  arise  in  re- 
spect of  her  being  permitted  to  leave,  beyond,  possibly,  the  inconsider- 
able sum  which  may  have  been  her  value. 

The  position  at  first  taken  by  M.  Staempfli  that,  by  analogy  to  the 
case  of  a  military  force  taking  refuge  in  a  neutral  country,  in  which 
case  an  established  rule  of  international  law  requires  that  such  force 
should  submit  to  being  disarmed  and  disbanded,  a  ship  of  war  taking 
refuge  in  a  neutral  port  must  in  like  manner  be  disarmed  and  dismantled 
is,  as  I  have  shown  elsewhere,  wholly  untenable,  the  distinction  between 
military  and  naval  forces  in  this  respect  being  universally  admitted.  I 
am  glad  to  find  the  honorable  gentleman  no  longer  insists  on  it. 

After  the  arrival  of  the  ship  at  Liverpool,  Mr.  Adams  addressing  Earl 
Russell  insisted  on  her  being  still  considered  as  a  confed- 
erate vessel  of  war,  and  therefore  within  the  Queen's  regu- 
lations relating  to  the  stay  of  ships  of  war  in  British  ports.^ 

Earl  Russell  gave  the  proper  answer : 

I  have  the  honor  to  inform  yon  that  Her  Majesty's  pfovernment  have  had  under  their 
consideration,  in  commnnication  with  the  proper  law-advisers  of  the  Crown,  your  letter 
of  the  18rh  ultimo,  statiu^r  that  you  had  received  information  of  the  arrival  of  the 
steamer  Sumter  at  Liverpool,  and  caUing  my  attention  to  the  bearing  on  this  case  of 
Her  Majesty's  proclamation,  limiting  the  stay  within  British  ports  of  vessels  of  war 
belonging  to  either  of  the  belligerent  parties. 

I  have  now  to  inform  you  that  Her  Majesty's  government,  in  the  present  state  of 
their  information  on  the  subject,  are  unable  to  at^sume,  as  you  appear  to  do,  that  the 
ship  lately  called  the  Sumter  has  not  been  legally  and  bona  fide  sold  to  a  British  owner 
for  commercial  and  peaceful  puri)ose8;  and  unless  it  were  established  that  the  sale  was 
merely  fictitious,  Her  Majesty's  proclamation,  to  which  you  refer,  cannot  be  deemed 
applicable  to  that  vessel  in  the  port  of  Liverpool.*^ 

To  this  might  have  been  added  that  she  was  no  longer  a  v.essel  of 
war. 

Even  if  this  view  were  erroneous,  the  Sumter,  never  having  done  fur- 
ther mischief  to  LJuited  States  vessels,  no  claim  to  damages  can  possibly 
arise  in  respect  of  her  having  been  allowed  to  remain  at  Liverpool. 

This  being  so,  it  may  be  scarcely  worth  while  to  say  more  about  her. 
But  as  this  pitiful  claim  is  made  the  occasion  of  studied  insult  to  Great 
Brititin,  on  the  score  of  her  "habitually  insincere  neutrality,''  it  is  right 
to  observe  that  as  soon  as  this  vessel  was  known  to  be  at  Liverpool,  she 
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became  the  object  of  watchful  attention  on  the  part  of  Her  Majesty's 
government.  . 
On  the  4th  of  April  Earl  Russell  writes  to  Mr.  Adams  as  follows: 

My  attention  having  been  drawn  to  a  ])aragrapli  which  appeared  in  the  Daily  News 
of  the  17th  ultimo,  in  which,  under  the  heading  of  **  Confederate  War- Vessels,"  is  in- 
cluded the  Snniter,  now  called  the  Gibraltar,  as  having  been  thoroughly  repaired  at 
Birkenhead,  and  being  ready  for  sea,  I  deemed  it  advisable  at  once  to  request  the 
proper  authorities  t<>  cause  particular  attention  to  be  paid  to  this  vessel. 

I  have  now  the  honor  to  acquaint  you  that  it  appears  from  a  report  which  has  been 
received  from  the  collector  of  customs  at  Liverpool,  and  which  has  been  communi- 
cated to  me  by  the  lords  commissioners  of  Her  Majesty^s  treasury,  that,  since  the  ar- 
rival of  the  Sumter  at  Liverpool  on  the  13th  of  February  last,  she  has  been  carefully 
watched  by  the  custom-house  officers,  and  that,  althouj^h  the  vessel  has  received  some 
repairs,  nothing  has  taken  place  regarding  her  of  a  suspicious  character. 

The  Sumter  appears  to  be  laid  up  in  the  upper  part  of  the  great  float,  at  Birken- 
head, and  there  seems  to  be  no  sign  of  her  being  at  present  intended  for  sea. 

I  have  the  honor  to  add  that  the  authorities  at  Liverpool  are  instructed  to  continue 
to  observe  this  vessel,  and  to  report  without  delay  any  circumstances  of  an  unusual 
character  which  may  happen  to  take  place  with  regard  to  her.* 

To  which  Mr.  Adams  replies : 

I  have  had  the  honor  to  receive  your  note  of  the  4th  instant,  in  reference  to  a  para- 
graph which  appeared  in  the  Daily  News  of  the  17th  ultimo,  respecting  the  immediate 
preparation  of  the  Sumter  for  departure  from  the  port  of  Liverpool.  I  must  confess 
that  the  information  received  by  me  from  Liverpool,  from  wholly  independent  sources, 
had  led  ine  to  believe  the  newspaper  statement  to  be  true.  It  is,  however,  with  very  great 
satisfaction  I  receive  the  contradiction  of  it  from  your  lordship,  as  well  as  the  assur- 
ance that  the  movements  of  that  vessel  are  under  the  observation  of  Her  Majesty *8 
government.  I  am  the  more  led  to  indulge  this  that  the  notice  appears  to  have  been 
spontaneously  furnished  to  me  with  a  degree  of  courtesy  which  I  should  be  wanting 
in  my  duty  if  I  were  to  fail  properly  to  appreciate.* 

A  month  or  six  weeks  later,  all  her  war  fittings  were  removed;  and 
the  vessel,  having  been  adapted  for  running  cargo,  it  was  proposed  to 
load  some  heavy  ordnance  on  bonrdof  her,  the  intention  being  no  doubt 
to  run  the  blockade  and  convey  the  gims,  which  appear  to  have  been 
intended  for  purposes  of  fortification,  to  one  of  the  southern  ports.  The 
authorities  immediately  interfered,  nor  would  they  allow  the  ship  to  sail 
with  the  guns  till  thoroughly  satisfied  that  they  were  incapable  of  being 
used  on  board,  and  were  to  be  carried  only  as  cargo. 

On  the  1st  of  July,  Mr.  Dudley,  for  once  giving  credit  to  the  authori- 
ties for  a  desire  to  do  their  duty,  writes: 

The  steamer  Snmter  is  still  in  port.  She  has  taken  on  the  two  large  guns  referred 
to  in  previous  dispatches.  The  collector  refuses  to  clear  the  vessel  until  they  are  re- 
moved and  threatens  to  seize  her  if  she  sails  without  her  clearance.  Either  the  gov- 
ernment or  owners  will  have  to  give  way.  This  looks  as  if  the  authorities  were  in 
earnest ;  at  least,  so  far  as  this  vessel  is  concerned.' 

On  further  inquiry  all  doubt  as  to  the  guns  being  cargo  was  removed, 
and  the  vessel  was  allowed  to  clear  with  them  on  board. 

The  confident  expectations  at  first  entertained  by  Mr.  Dudley  of  her 
being  destined  for  further  use  as  a  vessel  of  war  proved  unfounded. 

She  assumed  the  humbler  character  of  a  blockade-runner,  and  is  sup- 
posed to  have  been  lost  in  attempting  to  get  into  Charleston. 

It  is  impossible  to  say  that  an^^  responsibility  attaches  to  Great 
Britain  in  respect  of  this  vessel. 

THE  NASHVILLE. 

The  facts  relating  to  the  Nashville  are  very  similar  to  the  earlier  part 
of  the  history  of  the  Sumter.  TbeWMhTui.. 

At  nertoudib 
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She  is  stated,  in  the  case  of  the  United  States,  to  have  been 
a  large  paddle-wheel  steamer,  formerly  engaged  on  the  Ne^  York 
and  Charleston  line;  to  have  been  lightened  to  diminish  her  draught; 
to  have  been  armed  with  two  guns,  and  to  have  been  commanded  by  an 
officer  who  had  been  in  the  Navy  of  the  United  States.  She  ran  oat 
from  Charleston  on  the  night  of  the  2Gth  of  October,  1861,  and  arrived 
at  the  port  of  St.  George,  Bermuda,  on  t^e  30th.  She  was  then  short 
of  coal,  having,  no  doubt,  taken  only  a  sufiicient  supply  to  briug  her  to 
Bermuda,  the  object  being  to  lighten  her  draught  as  much  as  possible, 
in  order  to  facilitate  her  getting  over  the  bar  at  Charleston.  In  a  dis- 
patch to  the  Duke  of  Newcastle,  of  the  2d  of  November,  Governor  Ord 
writes : 

I  have  the  honor  to  acquaint  your  excellency  that  these  islands  were  visited,  on  the 
30th  nltimo,  by  the  Confederate  States  paddle-wheel  steamer  Nashville,  commanded 
by  Lieutenant  Peagrara,  and  having  on  board  Lieutenant-Colonel  Peyton,  of  the  Con- 
federate States  army,  said  to  be  a  minister  from  those  States  to  the  court  of  Spain, 
-with  numerous  other  officers  and  x>erson3  apparently  connected  with  the  ship.  The 
vessel  anchored  oif  the  dock-yard ;  and  Lienteuat  Peogram  and  Coloiiel  Peyton  at  once 
called  upon  Captain  Hutton,  R.  N.,  the  superintendent,  and  requested  him  to  supply 
their  vessel  with  600  tons  of  coal,  it  being  their  wish  to  proceed  to  sea  as  early  as 
possible. 

This  request  Captain  Hutton  declared  himself  unable  to  comply  with, 
and  the  governor,  on  beiug  applied  to,  having  repeated  the  refusal, 
Lieutenant  Peagram  supplied  himself  from  private  sources. 

The  governor  further  states : 

The  object  of  the  Nashville's  visit  has  not  been  distinctly  stated;  but  there  can  be 
no  doubt  that  she  is  bound  to  Kugland,  and  that  she  has  on  board  persons  who  will 
endeavor  to  excite  an  interest  in  the  favor  of  the  Confederate  States  at  some  of  the 
European  courts,  and  probably  to  obtain  supplies  of  material  aud  stores  for  the  sup- 
port of  their  cause. 

It  had  been  reported  that  the  Nashville  left  Charleston  on  the  12th  ultimo,  with  ex- 
Senators  Slidell  and  Mason,  as  representatives  from  the  Confederate  States  to  the  gov- 
ernments of  France  and  England;  that  she  had  $2,000,000  on  board  for  the  purchat»e  of 
material,  and  was  intended  to£oal  at  Bermuda.  This  report  no  doubt  led  to  the  call- 
ing in  here,  on  the  20th  nltimo,  of  the  United  States  steam-vessel  Connecticut,  which 
left  here  immediately  after,  and  proceeded  apparently  to  cruise  south. 

It  appears  from  the  report  of  the  Nashville  officers  that  these  ex-Senators  really  did 
break  the  blockade  about  the  time  named,  but  in  a  smaller  vessel,  and  that  they 
reached  Havana  on  their  way  to  England.  The  United  States  steam-vessels  being 
thus  put  upon  a  wrong  scent,  the  Nashville  ran  the  blockade  the  night  of  the  26tli, 
probably  with  the  remainder  of  the  Confederate  States  representatives  and  the  specie, 
and  got  to  Bermuda  iu  safety,  from  which  she  has  every  chance  of  reaching  England 
unmolested  by  the  United  States  vessels  of  war. 

I  trust  my  proceedings  on  this  occasion  will  meet  your  Grace's  approval.^ 

It  is  stated  in  the  case  of  the  United  States,  that  "  the  Nashville 
took  on  board  at  Bermuda,  by  the  permission  of  the  governor,  600 
tons  of  coal,  and  that  this  act  was  approved  by  Her  Majesty's  principal 
secretary  of  state  for  the  colonies.  This  approval  seems  to  have  been 
elicited  by  the  complaints  which  had  been  made  to  the  governor  by  the 
consul  of  the  United  States  at  that  port.  It  may  also  be  that  Her 
Majesty's  government  preferred  to  have  the  question  settled,  before  it 
could  be  made  the  subject  of  diplomatic  representation  on  the  part  of 
the  United  States." 

This  statement  requires  correction.  In  the  first  place,  no  permission 
was  given  by  the  governor.  At  that  time  none  w^as  required.  No  reg- 
ulations having  then  been  issued  as  to  the  stay  of  vessels  in  British 
ports,  or  the  supply  of  coal  to  be  allowed  to  them,  it  was  free  to  a  ves- 
sel of  war  to  purchase  as  much  coal  as  she  required. 

In  the  second  place  the  quantity  was,  in  fact,  not  600  tons,  but,  as 
appears  from  a  dispatch  from  Governor  Lefroy  to  the  Earl  of  Kimber- 
ley,  either  442.^  or  472  J  tons,  according  as  the  report  of  an  officer  of  the 
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port,  who  took  down  the  amoant,  or  the  memory  of  the  party  who  sup- 
plied the  coal,  may  happen  to  be  correct.^ 

This  fact  appearing  in  the  evidence  furnished  by  Her  Majesty's  Gov- 
ernment, it  is  now  said  by  the  United  States  Government  to  "matter 
little  which  is  the  true  account;'^  yet  we  have  seen  150  tons  treated  as  a 
considerable  amount;  and  while  on  this  subject  I  cannot  help  observ- 
ing that  although  it  is  true  that  Governor  Ord,  in  writing  to  the  Duke 
of  Newcastle,  says,  with  reference  to  the  amount  of  coal  taken  by  the 
Nashville,  he  "has  been  informed  they  have  taken  in  about  60D  tons," 
the  United  States  consul,  Mr.  Wells,  who  no  doubt  kept  a  sharp  eye  on 
what  was  doing,  and  was  more  likely  to  bo  well  informed  about  it, 
states,  in  a  letter  to  Mr.  Seward  of  the  8th  of  November,  "  the  Nash- 
ville took  in  about  500  tons  of  coal.'-^  Why  should  the  larger  figure  at 
once  be  assumed  to  be  the  right  one,  without  any  reference  to  the  state- 
ment of  Mr.  Wells  ? 

When  it  is  stated  that  the  api)roval  of  the  colonial  secretary  of  what 
has  been  done  "  seems  to  have  been  elicited  by  the  complaints  which 
had  been  made  to  the  governor  by  the  United  States  consul,''  1  am  struck 
by  the  fact  that  there  is  a  total  absence  of  all  such  complaint.  Beyond 
an  application  made  by  the  consul  to  the  governor,  on  hearing  of  the 
ship's  arrival,  soliciting  that  an  order  may  be  given  that  no  supplies 
shall  be  granted  to  the  vessel,  no  remonstrance  or  complaint  of  any  kind 
is  made  by  Mr.  Wells.* 

When  it  is  insinuated  that  "  Her  Majesty's  government  preferred  to 
have  the  matter  settled  before  it  could  be  made  the  subject  of  diplo- 
matic correspondence,"  two  things  should  be  added:  the  first,  that  the 
supplies  furnished  to  the  Nashville  at  Bermuda  never  did  become  the 
subject  of  diplomatic  correspondence,  no  complaint  having  ever  been 
addressed  to  Her  Majesty's  government,  either  as  to  the  fact  of  coal 
having  been  supplied  to  the  Nashville,  or  as  to  the  quantity  furnished  to 
her.  The  subject  is  brought  forward  as  a  matter  of  complaint,  for  the 
first  time,  in  the  proceedings  before  this  tribunal.  Further,  it  should  bo 
stated  that  the  approval  of  the  secretary  of  state  was  elicited  by  the  re- 
quest of  Governor  Ord  himself,  who  asked  to  be  informed  if  he  had  acted 
rightly  in  allowing  the  vessel  to  coal.  It  is  distressing  to  have  so  fre- 
quently to  advert  to  inaccuracies  of  this  kind. 

The  approval  of  the  secretary  of  state  for  the  colonies  was  in  these 
words: 

The  course  pursued  by  yon  in  the  present  instance  was  in  strict  accordance  with  the 
principles  which  yon  will  iind  laid  down  in  my  circular  dispatch. 

I  have  further  to  state  that  both  3  on  and  Captain  Hntton  showed  a  very  proper  dis- 
cretion in  declining  to  furnish  supplies  to  a  war-vesselof  oneof  the  belligerent  parlies 
from  public  stores  belonging  to  the  British  government. 

Her  Majesty *8  government  entirely  approve  of  the  whole  of  your  proceedings  on  this 
occasion.'^ 

The  secretary  of  state,  by  the  same  mail  which  carried  out  the  approval 
of  the  secretary  of  state  as  to  what  had  been  done,  sent  a  circular  to 
the  governors  of  Her  Majesty's  colonies,  containing  instructions  for  their 
future  guidance  in  such  cases: 

Having  had  occasion  to  consult  the  law-officers  of  the  Crown  on  the  subject  of  remon- 
strances addressed  to  the  governors  of  some  of  the  colonies  by  consuls  of  Ihe  United 
States  in  regard  to  certain  particulars  in  the  treatment  of  vessels  bearing  the  Hug  of 


»Fritish  Appendix,  vol.  v.,  p.  13. 

'Argument  of  the  Uniled  States,  p.  301. 

•♦  United  States  Documents,  vol.  vi,  p.  207. 

*  British  Appendix,  vol  ii,  p.  88.  ^  t 

5  Ibid.,  p.  e9.  Jigitized  by  LjOOQIC 


522  ARBITRATION    AT    GENEVA. 

the  States  which  have  seceded  from  the  Union,  I  think  it  right  to  coinmnnicate  to  you, 
for  your  information  and  guidance,  the  principles  which  ought  to  be  observed  in  cases 
of  the  kind  which  raised  the  present  question. 

Yon  will  uudorHtand,  therefore,  that  no  foreign  consnl  has  any  power  or  Jurisdiction 
to  seize  any  vensel  (under  whatever  fl;»g)  within  British  territorial  waters,  and  that  the 
British  authorities  ought  not  to  take  any  steps  adverse  to  merchant- vessels  of  the  Con- 
federate States,  or  to  interfere  with  their  free  re-sort  to  British  ports. 

With  respect  to  snpplies,  even  of  articles  clearly  "contraband  of  war,"  (such  as 
arras  or  ammunition,)  to  the  vessels  of  either  party,  the  colonial  authorities  are  not  at 
liberty  to  interfere,  unless  anything  should,  be  done  in  violation  of  the  foreign-enlistment 
act,  59  Geo.  Ill,  cap.  69,  which  prohibits  the  equipping,  furnishing,  fittiog-ont,  and 
arming  of  ships  or  vessels  of  foreign  belligerent  powers,  and  also  the  supply  of  guns  or 
equipments  for  war,  so  as  to  increase  the  warlike  force  of  vessels  of  war,  but  which 
does  not  render  illegal  the  mere  supply  of  arms  or  ammunition,  &c.,  to  private  ships 
or  vessels. 

If  it  should  be  necessary  for  the  colonial  anthorities  to  act  in  any  such  case,  it  should 
only  be  done  when  the  law  is  regularly  put  in  force,  and  under  the  advice  of  the  law- 
officers  of  the  Crown. 

With  respect  to  the  supplying  in  British  jurisdiction  of  articles  anapitis  usuSy  (such, 
for  instance,  as  coal,)  there  is  uo  ground  for  any  interference  whatever  on  the  part  of 
the  colonial  authorities.^ 

It  is  plain  from  these  instructions  that  Her  Majesty's  government, 
acting  under  the  advice  of  the  council  of  the  Crown,  took  the  same  view 
of  the  law  applicable  to  such  a  case  that  all  writers  on  international  law 
had  taken,  namely,  that  in  the  absence  of  regulations  made  by  the  neu- 
tral state,  a  belligerent  vessel  in  a  neutral  port  enjoys  perfect  liberty  to 
obtain,  from  private  sources,  whatever  supplies  she  may  require. 

Nor,  even  if  the  governor  had  had  any  discretion  in  the  matter,  could 
it  be  said  that  he  had  exercised  such  discretion  unwisely.  The  Nashville 
did  not  appear  to  be  going  on  a  mission  of  war  at  all.  She  was  imper- 
fectly armed  with  only  two  rifled  6-pounder  guns.  She  was  conveying 
to  Europe  agents  authorized  to  communicate  with  European  govern- 
ments on  behalf  of  the  Confederate  States.  The  quantity  of  coal  al- 
lowed her  was  no  more  than  was  sufficient  for  the  purpose  of  such  a 
voyage,  and  there  was  then  no  rule  limiting  the  supply  to  the  quantity 
to  take  her  to  her  nearest  port.  As  a  ship  of  war  she  was  at  liberty 
to  buy  what  she  wanted. 

I  am  therefore  quite  at  a  loss  to  see  how  the  supply  of  coal  at  Ber- 
muda can  be  made  a  ground  for  asking  damages  at  the  hands  of  this 
tribunal.  The  argument  that  what  was  done,  at  a  time  jyhen  there  was 
unrestricted  freedom  in  respect  of  such  transactions,  is  to  be  tried  by 
the  test  of  stringent  regulations,  afterward  made  for  the  purpose  of 
placing  restraints  on  that  freedom,  is  obviously  unsound.  When  it  is 
said  that  there  was  a  violation  of  neutrality  in  allowing  a  confederate 
vessel  to  take  as  much  coal  as  she  wanted,  while  the  United  States  were 
not  permitted  to  establish  a  depot  of  coal  for  the  supply  of  their  ves- 
sels, the  argument  which  confounds  the  obvious  distinction  between  a 
public  national  store  and  the  resources  of  private  dealers,  if  indeed 
worthy  of  attention,  has  already  been  disposed  of. 

The  Nashville  arrived  at  Southampton  on  the  2lst  November,  1861, 

On  her  way  she  seized  and  set  fire  to  a  United  States  mer- 

Atsontbamptoo.      chant-vesscl,  making  her  crew  i>risoner8  of  war.    On  this 

ground,  as  well  as  her  being  a  vessel  of  the  insurgent  government,  Mr, 

Adams  objected  to  her  being  received  into  a  British  port. 

It  was  ascertained  that  the  Nashville  was  duly  commissioned  as  a  ship 
of  war  of  the  Confederate  States,  and  was  under  the  command  of  a 
duly  commissioned  officer. 

The  law-officers,  on  being  consulted  by   the  government,  gave   an 
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opiiiiou  in  strict  conformity  to  establisbed  principles  of  international 
law : 

The  Nashville  appears  to  be  a  confederate  vessel  of  war;  her  commander  aud  officers 
have  commissions  in  the  confederate  navy  ;  some  of  them  have  written  orders  from 
the  navy  department,  Richmond,  to  report  to  Lieutenant  Pegram  **  for  duty"  on  ho'lard 
the  Nashville,  and  her  crew  have  signed  articles  to  ship  in  the  "confederate  navy." 
Her  having  captured  and  burnt  a  United  States  merchant-vessel  on  the  high  seas 
cannot,  nnder  these  circnm stances,  be  considered  (to  adopt  Mr.  Adams's  words)  as 
*•  voluntarily  undertaken  by  individuals  not  vested  with  powers  generally  acknowl- 
edged to  be  necessary  to  justify  agj^ressive  warfare;"  nor  does  it  at  all  approximate 
within  the  definition  of  piracy;  nor  is  it  an  unauthorized  act  of  violence;  and  if  (as 
Mr.  Adams  suggests)  Her  Majesty's  government  is  called  on  in  this  case  *'  either  to 
recognize  a  belligerent,  or  to  denounce  a  wrong-doer,"  Her  Majesty's  government  must, 
upon  the  fact«  aud  documents  now  appearing,  adopt  the  former  course. 

With  reference  to  the  allegation  that  some  of  her  officers  are  to  be  put  in  command 
of  vessels  now  fitting  out  in  British  ports  for  hostile  purposes  against  the  United  States, 
we  can  only  say  that  if  reasonable  evidence  can  be  procured  that  such  vessels  are  be- 
ing so  fitted  out,  in  contravention  of  the  foreign-enlistment  act,  all  parties  concerned 
therein  should  be  legally  proceeded  against,  with  the  view  to  their  being  personaUy 
punished,  and  to  the  forfeiture  of  the  vessels. 

We  may  add  (generally)  that  it  will  be  competent  to  Her  Majesty,  as  a  neutral 
power,  either  to  designate  the  particular  ports  to  whieh  alone  the  national  ships  of  the 
belligerents  are  permitted  to  resort;  to  limit  the  time  for  which,  or  to  define  the  cir- 
cumstances under  which,  they  may  so  resort  thereto,  or  to  make  and  publish  such  gen- 
eral regulations  with  reference  thereto  as  she  may  think  proper;  but  subject  to  such 
limitations.  Her  Majesty  cannot  interfere  with  the  national  ships  of  one  party  resort- 
ing to  her  ports  in  respect  of  hostile  acts  done  on  the  high  seas  to  the  ships  of  the  op- 
posite party.* 

Sir  Huo;li  Cainis  and  Dr.  Deane,  being  consulted  by  the  United 
States  consul  as  to  the  possibility  of  recovering  chronometers  seized  as 
prizes  on  the  taking  of  the  Harvey  Birch,  advised : 

It  appears  from  the  affidavit  of  Captain  Nelson  that  the  Harvey  Birch  was  taken 
possession  of  and  burnt  on  the.  high  seas,  outside  the  limit  of  British  waters,  and  that 
the  armed  ship  Nashville  carried  the  flag  of  the  Confederate  States. 

From  the  statement  in  the  newspaper  above  referred  to,  the  commander  of  the  Nash- 
ville seems  to  have  held  a  commission  under  the  Confederate  States  and  in  the  navy 
of  those  States. 

The  British  government  has  considered  the  Federal  and  Confederate  States  entitled 
to  bo  treated  as  l>elligerent«,  each  possessed  of  the  rights  of  war,  one  of  which  rights 
is  the  capture  and  destruction  of  vessels  belonging  to  the  enemy  by  the  commissioned 
vessels  of  the  belligerents. 

If,  therefore,  the  Nashville  was  a  commissioned  vessel  belonging  to  the  Confederate 
States,  we  are  of  opinion  that  Captain  Nelson  has  no  legal  rights  in  this  country 
against  the  Nashville  or  her  commander.^ 

There  is  nothing  in  what  was  done  in  relation  to  the  Nashville  after 
her  arrival  at  Southampton  which  could  give  occasion  for  any  complaint. 
As  soon  as  it  was  found  that  she  was  about  to  undergo  repairs  at  that 
port,  instructions  were  given  by  the  government  to  exercise  the  ntmost 
vigilance  to  see  that  nothing  was  added  to  her  equipment  or  her  power 
as  a  vessel  of  war.^  Mr.  Adams,  naturally  anxious  to  prevent  any 
attempt  of  this  nature,  found,  on  applying  to  Earl  Russell,  that  he  had 
been  anticipated  by  the  spontaneous  action  of  the  government/  Noth- 
ing was  done  to  the  Nashville  beyond  necessary  repairs,  and  she  event- 
ually left  England  on  the  3d  of  February,  1862,  the  same  in  point  of 
equipment  and  strength  as  she  had  been  on  leaving  Charleston. 

On  the  15th  of  December  the  United  States  steamer  Tuscarora  arrived 
also  at  Southampton,  and  having  taken  in  150  tons  of  coal  proceeded 
to  keep  watch  on  the  Nashville,  evidently,  as  the  sequel  showed,  for  the 
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purpose  of  seizing  her  on  her  departnre  from  British  waters.  From  a 
telegram  of  Captain  Patey,  senior  officer  of  Her  Mnjesty's  ships  at 
Southampton,  to  the  admiralty,  it  appears  that  on  the  night  of  the  9th 
of  January  "the  dock-master  reported  having  discovered  in  the  dock 
two  officers  and  three  men  from  Tuscarora,  who  stated  they  were  on 
shore  under  orders  watching  Nashville,  and  to  signal  should  she  get 
under  weigh.    Dock-master  removed  them  from  the  dock."  ^ 

Earl  Kussell,  having  become  acquainted  with  this  state  of  things, 
wrote  on  the  10th  to  Mr.  Adams : 

I  have  just  been  informed  that  armed  men  were  found  last  nipht  watching  the  Nash- 
villo  in  Southampton  docks,  and  that  they  were  discovered  by  Mr.  Hoge,  the  dock  su- 
perintendent, close  at  the  Nashville's  bows. 

I  think  it  necessary  to  state  to  you  that,  except  in  case  of  stress  of  weather  forcing 
them  to  land,  Her  Majesty's  government  cannot  permit  armed  men  in  the  service  of  a 
foreign  government  to  land  upon  British  ground. 

I  therefore  request  that  you  will  inform  the  captain  of  the  Federal  steamer  in  South- 
ampton watera  that  he  must  refrain  from  acts  of  this  kind,  which  may  lead  to  a  col- 
lision between  his  men  and  the  British  authorities. 

I  have  also  to  inform  you  that  no  act  of  hostility  can  be  permitted  between  the  Fed- 
eral steamer  and  its  enemy  within  British  waters,  and  that  orders  to  that  effect  will 
be  issued  to  the  board  of  admiralty. 

In  the  case  of  the  Nashville  leaving  British  waters,  the  Federal  steamer  of  war  will 
not  be  permitted  to  start  from  British  waters  in  pursuit  of  her  till  after  the  expiration 
of  twenty-four  hours, 

The  same  rule  will  be  applied  to  the  vessels  of  the  so-called  Confederate  States.' 

On  the  10th  Captain  Wilcox,  of  Her  Majesty's  ship  Dauntless,  writes 
to  Captain  Craven,  the  commander  of  the  Tuscarora,  as  follows : 

Having  observed  preparations  for  departure  in  the  United  States  steamer  Tuscarora, 
under  your  command,  and  also  in  the  Confederate  States  steamer,  Nashville,  I  beg  to 
acquaint  you  that  I  have  received  instructions  to  prevent  any  hostility  taking  place  in 
British  waters;  and  I  beg  to  bring  to  your  notice  the  usual  law  of  nations  which  re- 
quires that  twenty-four  hours  should  elapse  before  the  departure  of  one  beUigereut 
ship  in  pursuit  of  the  other. 

Relying  upon  your  good  judgment  in  this  matter,  and  the  friendly  feeling  existing  be- 
tween the  two  governments,  1  have,  &c.^ 

Captain  Craven  answered,  giving,  it  will  be  observed,  no  pledge : 

I  have  the  honor  to  acknowledge  the  receipt  of  your  commnnieatiou  this  evening. 

I  am  not  aware  that  I  have  given  cause  for  your  assuming  that  I  meditate  an  act  of 
hostility  in  the  waters  of  Great  Britain. 

Claiming  the  right  of  free  access  to,  and  egress  from,  the  waters  of  a  nation  believed 
to  be  in  amity  with  the  United  States,  and  sincerely  desirous  of  avoiding  all  semblance 
of  offense,  I  am.  &c.* 

It  was  not  without  some  difficulty  that  Captain  Patey  obtained  the  re- 
quired pledge.    On  the  25th  of  January  he  reports  to  the  admiralty: 

The  Nashville's  necessary  defects  have  been  made  good,  and  she  has  been  coaled ; 
and,  judging  from  the  frequent  movements  of  the  Tuscarora  up  and  down  the  South- 
ampton Water,  including  one  trip  through  the  Needles  and  round  the  Isle  of  Wight, 
that  the  ship  is  in  all  respects  ready  for  sea,  I  am  induced  to  bring  this  matter  under 
the  notice  of  their  lordships,  because  it  appears  to  me,  from  the  course  pursued,  and 
avowedly  so  made  known  to  me  by  the  captain  of  the  Tuscarora,  in  a  convei'satiou  which 
I  have  had  with  that  officer,  ho  will  do  his  utmost  to  render  the  nile  of  twenty-four 
hours  which  the  Nashville  may  be  inclined  to  take  advantage  of  null  and  void,  by  con- 
stantly keeping  up  his  steam,  and  having  slips  on  his  cable,  so  that  the  moment  Nash- 
ville moves  Tuscarora  will  precede  her,  and  at  once  claim  priority  of  sailing,  returuins 
in  this  port  again  within  the  lapse  of  twenty -four  hours;  it  hence  follows  that  the 
Nashville  is  closely  blockaded  in  a  neutral  port,  and  this  is,  no  doubt,  the  special  ob- 
ject of  the  Tuscarora's  visit  to  Southampton. 

I  would  also  beg  to  point  out  to  their  lordshij^  the  possibility  of  the  Tuscarora  and 
Nashville  coming  into  collision  in  a  narrow  channel,  amd  at  night,  and  the  probability 
of  Tuscarora,  supposing  that  the  other  ship  had   purposely  run  into  her,   opening 
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fire  on  her,  and  hence  bringing  on  a  grave  difficulty  in  the  matter.  Under  all  the  cir- 
cumstancos  of  this  pecnliar  case,  I  think  it  my  duty  to  make  this  communication  to 
their  lonlships,  that  they  may  take  such  steps  as  may  by  them  be  deemed  necessary, 
respectfully  submitting  that  the  commanders  of  the  Tuscarora  and  Nashville,  respect- 
ively, should  be  called  upon  to  give  me  a  written  notice  of  the  date  and  hour  they  in- 
tend to  proceed  to  sea,  and  that,  having  received  such  notice  from  either  one,  the  other 
should  be  immediately  notified  of  the  fact,  and  that  ho  woukl  not  bo  allowed  to  follow 
until  twenty-four  hours  had  elapsed.^ 

The  following  sninmary  of  facts,  forwarded  by  the  admiralty  to  the 
foreign  office  on  the  3l8t,  is  printed  in  the  British  Appendix: 

yovember  21,  1861. — Nashville  arrived  at  Southampton,  and  taken  into  dock  for  calk- 
ing and  other  repaii*s.    • 

December  15.— Tuscarora  arrived,  and  anchored  off  entrance  to  river  Itchen. 

Jkctrmber  2iJ.— Captain  Patey  reported  no  repairs  had  been  made  in  the  Nashville, 
beyond  what  were  absolutely  necessary,  and  that  she  had  not  been  in  any  way  equipped 
more  completely  as  a  man  of  war. 

January  10, 1H62. — Captain  Patey  reported  that  dock-master  at  Southampton  had  on 
previous  night  found  two  officers  (one  with  side-arms)  and  three  men,  belonging  to  Tus- 
carora, under  Graving  Dock  fence  on  pter  between  docks.  They  stated  that  they  were 
stationed  there  by  their  captain's  orders  to  watch  Nashville,  and  to  make  a  signal  to 
their  own  ship  should  Nashville  attempt  to  get  under  way.  DoCk-master  removed 
these  persons. 

January  10. — Captain  Patey  also  reported  that  Tuscarora  had  received  one  hundred 
and  fifty  tons  of  coal,  and  had  kept  her  steam  up  since  her  arrival,  with  a  spring  on 
her  cable,  apparently  ready  for  sea. 

January  11. — Captain  Wilcox,  of  Her  Majesty's  ship  Dauntless,  stationed  in  South- 
ampton Water,  informed  captains  of  Tuscarora  and  Nashville  that  he  had  observed  pre- 
parations for  their  departure,  and  had  instructions  to  prevent  any  hostilities  in  British 
waters,  and  brought  to  their  notice  that  the  law  of  nations  requires  that  twenty-four 
hoars  should  elapse  before  the  departure  of  one  belligerent  ship  from  a  neutral  port  in 
pursuit  of  another.  Captain  Patey,  as  senior  officer  at  Southampton,  also  informed 
captains  of  Tuscarora  and  Nashville  that  he  had  received  onlers  to  detain  one  vessel 
until  the  other  had  twenty-four  hours'  start.  Captains  of  two  vessels  answered,  they 
would  conform  to  law  ;  and  Captain  Craven  (of  Tuscarora)  claimed  right  of  free  access 
to  and  egress  from  ^'  waters  of  a  nation  believed  to  be  in  amity  with  the  United  States,'' 
trusting  that  strict  impartiality  would  be  observed  between  the  two  vessels.  In  reply. 
Captain  Patey  referred  to  fact  of  Captain  Craven  having  sent  officers  and  men  into 
docks  to  watch  Nashville,  and  also  pointed  out  that  auoat,  apparently  armed,  from 
the  Tuscarora  had  been  observed  pulling  in  and  out  of  the  docks  without  landing 
during  the  night.    Captain  Craven  gave  assurance  that  this  would  not  be  repeated. 

January  13. — Tuscarora  loft  anchorage  at  4  a.  m.,  and  proceeded  to  anchor  one  mile 
west  of  Calshot  Light-ship.  Returned  at  4  p.  m.  to  former  anchorage  at  entrance  of 
Itchen  River. 

January  15. — Tuscarora  at  2  p.  m.  weighed,  and  passed  Calshot. 

January  16. — At  2  p.  m.  returned  to  original  anchorage. 

January  20. — At  8  p.  m.  proceeded  down  Southampton  Water  and  anchored  outride 
Calshot  Castle. 

January  22. — At  10  a.  ni.  returned  to  anchorage  at  mouth  of  Itchen  River. 

Janua}'y  25. — Captain  Patey  reported  Nashville  coaled  and  necessary  repairs  com- 
pleted, and  Tuscarora  ready  for  sea;  also,  that,  in  conversation  with  him,  Captain 
Craven,  of  Tuscarora,  had  avowed  that  ho  would  do  his  utmost  to  render  rule  as  to 
twenty-four  hours'  start  null  and  void,  by  constantly  keeping  up  steam,  and  having 
slips  on  her  cable,  so  that  the  moment  Nashville  might  move  Tuscarora  would  precede 
her,  and  claim  priority  of  sailing,  returning  again  within  twenty-four  hours,  and  so 
actnally  blockading  Nashville  in  a  neutral  port. 

January  26. — Under  instructions,  Captain  Patey  obtained  written  promises  from  cap- 
tains of  Tuscarora  and  Nashville  not  to  leave  their  then  positions  without  giving 
twenty-four  honrs'  notice. 

January  27. — In  order  to  prevent  any  hostile  proceedingjs  between  the  two  vessels  in 
British  waters,  a  messenger  was  dispatched  in  the  morning  to  Southampton  with  in- 
structions to  Captain  Patey  to  require  Nashville  to  depart  by  12  o'clock  at  noon  on 
Tuesday,  the  28th  January,  and  Tuscarora  on  following  day  at  same  hour ;  bnt  at  1  p. 
m.,  and  before  receiving  these  last-mentioned  instructions,  Captain  Patey  telegraphed 
that  captain  of  Tuscarora  had  notified,  him  that  that  ship  would  put  to  sea  on  the  fol- 
lowing day,  namely,  on  28th  Januar>%  at  11  a.  m.  To  this  telegram  an  answer  was  at 
once  sent  that  Tuscarora  was  accordingly  to  be  allowed  to  proceed  first ;  and,  under 
the  circumstances.  Captain  Patey  did  not  think  it  necessary  to  acquaint  the  captain  of 
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Tuscnrora  of  the  orders  he  (Captain  Patey)  received  subsequently,  (on  the  afternoon  of 
the  27th,)  requiring  the  ship  to  quit  Soutliunipton. 

Junuari/  2S.— Captain  of  Tuscarora  reported  by  letter  to  Captain  Patey 
soIJbampuI'iI "'  "  t'l^t  he  sliould  defer  departure,  in  consequence  of  inclemency  of  weather, 
untit  29th,  or  tirst  line  day.  Captain  Patey,  in  answer,  told  Captain 
Craven  that  ho  saw  nothing:  in  the  state  of  the  weather  to  prevent  Tuscarora  proceed- 
inp^,  and  requested  she  wouM  lose  no  time  in  doing  so,  observing  that,  having  received 
from  Captain  Craven  a  written  notification  of  his  intention  to  proceed  on  the  27th,  at 
11  a.  m.,  he  (Captain  Patey)  hud  not  deemed  it  necessary  to  convey  to  Captain  Craven 
the  instructions  he  had  received  for  Tuscarora  to  leave  Southampton  at  noon  on  the 
2dth. 

January  28.— Captain  Patey  directed  by  telegraph  not  to  take  any  steps,  at  present, 
to  compel  Tuscarora*s  departure. 

January  29. — At  8.10  a.  m.,  Tuscarora  procee<led  down  Southampton  Water. 

January  30. — Captain  Patey,  by  telegraph,  reports  Tuscarora,  at  2  p.  m.,  remains  in 
Yarmouth  Boads,  and  be  asks  for  instructions  as  to  Nashville^s  departure.  Informed, 
in  reply,  that  the  time  of  Nashville's  departure  will  date  from  hour  Tuscarora  shall 
really  go  to  sea,  in  accordance  with  notice. 

Admibalty,  January  30,  1862.* 

This  summary  was  forwarded  by  Earl  Russell  to  Mr.  Adams,  with 
this  observation : 

I  think  yon  will  see  from  this  summary  that  Her  Majesty's  government  have  reason 
to  complain  of  the  conduct  of  the  commander  of  the  Tuscarora,  as  an  attempt  to  carry 
on  hostilities  in  the  waters  of  a  neutral. 

I  have  the  honor  also  to  inclose  a  copy  of  the  London  Gazette,'  containing  the  rales 
which  I  mentioned  to  you  in  a  previous  letter. 

On  the  1st  of  February,  the  Tuscarora,  having  left  Lymington,  to 
which  place  she  had  previously  shifted  her  berth,  six  miles  to  the  west 
of  the  Needles,  is  seeu  steaming  to  the  westward.  The  Nashville  is 
accordingly  informed  that  she  can  leave  on  the  ensuing  day.  The  next 
day  the  Tuscarora  is  at  Portland.  On  the  3d,  she  is  at  her  former  sta- 
tion in  Cowes  Koads.  The  Nashville  having  in  the  mean  time  given 
notice  to  leave  on  the  3d,  notice  was  given  to  the  captain  of  the  Tusca- 
rora not  to  leave  for  twenty-four  hours.  But  so  suspicious  did  the  move- 
ments of  this  vessel  appear  to  the  commanders  of  Her  Majesty's  ships, 
that  it  was  thought  necessary  for  a  ship  of  war  to  accompany  the  Nash- 
ville past  the  Tuscarora,  and  for  a  watch  to  bo  kept  on  the  latter  by  the 
Dauntless. 

It  thus  appears  that  the  captain  of  the  Tuscarora  systematically  en- 
deavored to  elude  the  twenty-four  hours'  rule  by  keeping  up  his  steam 
and  having  slips  on  his  cable,  and  by  making  a  series  of  false  starts. 
Indeed,  he  preceded  the  Nashville  ouly'to  return  at  the  moment  of  the 
lattei''s  departure,  and  he  was  therefore  not  permitted  to  leave  for 
another  space  of  twenty  four  hours.  Nevertheless  this  officer,  who  had 
himself  been  treated  with  scrupulous  impartiality  and  attention,  but 
had  given  to  Her  Majesty's  government  just  cause  of  complaint,  having 
been  baffled  in  his  endeavors  to  elude  the  necessary  regulations  of  neu- 
trality, did  not  leave  Southampton  without  complaining  that  "a  just 
and  rigid  impartiality  did  not  appear  to  have  been  extended  to  him,"^ 
in  connection  with  '*thc  escape  of  the  pirate  Nashville."  It  is  true 
that  Mr.  Adams  admits,  in  a  dispatch  of  the  7th  of  February,  18G2, 
that  "  he  (Captain  Craven  of  the  Tuscarora)  will  doubtless  lay  the 
blame  on  the  action  of  the  people  and  government  of  tliis  country;  my 
own  opinion  is,  that  if  he  had  been  a  little  more  cool  and  quiet,  he  would 
have  fared  better."* 
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These  proceedings  of  the  coininander  of  the  Tuscarora  have  been  re- 
ferred to  by  M.  Oalvo  in  his  recent  work  as  a  clear  violation  of  neu- 
trality. 

The  Nashville,  on  leaving  Southampton,  recrossed  the  Atlantic  and 
arrived  at  Bermuda  on  thQ  2()th  of  February,  1802.^  The  reg- 
ulations issued  by  the  British  government  on  the  31st  of  Jan-  *'^'" 
uary  previous,  limiting  the  stay  of  the  armed  vessels  of  the  belligerents 
and  the  supplies  to  be  obtained  by  them  in  British  ports,  did  not  arrive 
in  that  colony  until  nearly  a  fortnight  later,  and  were  unknown  to  the 
governor  at  the  time  of  the  Nashville's  visit.*  There  was  no  ground 
therefore  for  placing  any  restriction  on  the  coaling  of  the  Nashville, 
and  she  is  stated  by  the  United  States  consul  to  have  taken  in  150  tons.^ 
She  left  the  following  day,  and  apparently  went  straight  to  Charleston. 
Measures  were  taken  by  the  governor  to  insure  the  observance  of  neu- 
trality during  her  visit,  and  as  at  the  time  of  her  departure  several 
merchant- vessels  were  in  sight,  some  of  which  might  have  been  United 
States  ships,  the  admiral  in  command  desired  the  commander  of  Her 
Majesty's  ship  Spiteful  to  proceed  to  sea  and  watch  that  the  Nashville 
did  not  interfere  with  any  vessels  of  whatever  nationality  until  beyond 
the  limit  of  British  territorial  jurisdiction.* 

Here  the  career  of  the  Nashville,  as  a  vessel  of  war,  seems  to  have 
closed,  and  on  her  i*eturn  to  Charleston  she  was  converted  into  a  mer- 
chant-vessel under  the  name  of  the  Thomas  L.  Wragg.* 

It  is  idle  to  say  that  any  responsibility  can  attach  to  Her  Majesty's 
government  in  respect  of  this  vessel. 

THE  CHICKAMAUGA. 

The  claim  put  forward  in  respect  of  this  vessel  is  founded  on  a  single 
act  of  coaling  at  Bermuda.    I  must  express  my  suprise  that    ^^  chickamau 
the  time  of  this  tribunal  should  have  been  occupied  with  a    ^*^  *^*''**"""'"«» 
claim  so  groundless  and  frivolous  as  this. 

This  vessel  was  originally  called  the  Edith.  She  was  a  double-screw 
steamer,  and  was  employed  in  running  the  blockade.  She  was  pur- 
chased by  the  confederate  government,  and  being  found  to  be  fast,  was 
converted  into  a  vessel  of  war,  and  named  the  Chickamauga. 

The  case  of  the  United  States  "invites  the  attention  of  the  tribunal 
of  arbitration  "  to  the  facile  manner  in  which  this  and  other  vessels  were 
perniitted  to  adapt  themselves  to  circumstances.^  Why  our  attention 
should  be  thus  invited  lam  at  a  loss  to  imagine.  Is  it  meant  to  be  sug- 
gested that  Great  Britain  could,  or.  ought  to  have,  prevented  vessels, 
originally  built  as  trading-vessels,  from  being  converted  into  ships  of 
war,  or  should  have  refused  to  recognize  them  as  ships  of  war,  when  so 
converted  and  commissioned,  because  their  originaldestination  had  been 
of  an  humbler  character  Y    Either  supposition  is  obviously  absurd. 

Having  run  out  from  Wilmington  on  the  night  of  the  28th  of  October, 
1864,  and  succeeded  in  evading  the  blockading  ships,  she  destroyed 
several  trading-vessels  belonging  to  the  United  States.  On  the  7th  of 
November  she  put  into  Bermuda.'  Her  commander.  Lieutenant  Wilk- 
inson, applied  to  the  lieutenant  governor  for  leave  to  coal  and  repair 
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bis  macliiuery.  The  lieutenant-governor  thereupon  requested  the  admi- 
ral commanding  on  the  station  to  cause  a  survey  to  be  made  to  ascertain 
the  repairs  required  by  the  vessel,  and  the  time  necessary  for  their  com- 
pletion, as  well  as  the  quantity  of  coal  now  in  her,  and  the  additional 
quantity,  if  any,  that  would  be  required  to  enable  her  to  proceed  to  the 
nearest  confederate  port.^  The  officer  appointed  by  Captain  Glasse  re- 
ported that  certain  repairs  (specified  in  di»tail)  were  necessary  to  render 
the  vessel  fit  for  sea,  and  that  these  repairs  would  occupy  from  four  to 
^ye  days ;  that  they  were  informed  that  she  had  about  75  tons  of  coal  on 
board,  while  her  daily  consumption  was  25  tons;  they  therefore  con- 
sidered that  25  t6ns  more  would  be  sufficient  to  enable  her  to  reach  the 
nearest  confederate  port.*  Orders  were  issued  by  the  lieutenant-gov- 
ernor in  conformity  with  this  report. 

Permission  was  given  to  Lieutenant  Wilkinson  to  remain  five  days 
from  the  9th  of  November  for  the  completion  of  the  necessary  repairs, 
and  to  take  twenty-five  tons  of  coal.  But  the  permission  to  take  in  the 
25  tons  of  coal  was  coupled  with  the  condition  that  "a  revenue  officer 
should  be  allowed  to  go  on  board  and  see  the  coal  shipped,"  and  the 
chief  officer  of  the  customs  was  directed  to  "  take  measures  for  ascer- 
taining that  the  vessel  received  no  more  than  the  quantity  prescribed.^ 

Lieutenant  Wilkinson,  while  making  ''no  objection  to  the  terms  on 
which  the  coal  was  to  be  permitted  to  come  on  board,'^  "  with  respect  to 
the  quantity,  begs  to  inform  his  excellency  that,  in  his  opimon,  there 
will  not  be  a  sufficiency  to  tcake  the  Ohickamauga  to  the  nearest  confed- 
erate port."  "  I  trust,  therefore,"  he  says,  ''  that  on  further  consider- 
ation, an  additional  day's  supply  (or  say  25  tons)  will  be  allowed."  But 
he  is  told  in  answer  that  the  quantity  had  been  fixed  in  conformity  with 
Admiral  Glasse'a  report,  and  that  if  he  was  dissatisfied  any  further 
communication  must  be  addressed  to  the  admiral.*  There  the  matter 
ended. 

Upon  these  facts  it  might  have  been  thought  difficult  to  found  any 
possible  complaint.  But  it  is  alleged  that  having  obtained 
chicamauga.  permlssiou  to  stay  five  duys,  she  actually  staid  seven :  that 

the  permission  was  given  to  take  the  25  tons  of  coal  when  she  already 
had  100  tons  in  her  bunkers ;  and  that  having  had  permission  to  take 
25  tons,  she  in  fact  took  82.^ 

The  only  authority  for  this  statement  is  the  diary  of  a  midshipman 
who  was  serving  on  board  the  ship.  The  diary  is  not  unamusing,  and 
it  is  not  without  its  value.  It  proves  conclusively  that  any  claim  ia 
respect  of  this  vessel  is  wholly  out  of  the  question.  The  part  which 
relates  to  Bermuda  is  in  these  terms : 

November  7, 1864.— At  7.25  took  Bermnda  pilot.  At  8  a.  m.  let  go  tbo  port  anchor, 
with  25  fathoms  chain  in  Five  Fathom  Hole,  otf  St.  George.  I  went  in  ashore  in  charge 
of  captain's  boat.  Captain  went  to  Hamilton  to  see  the  governor  to  get  permission  to 
bring,  the  ship  in. 

November  8,  1864.-— Ship  still  anchored  in  the  same  place.  Wo  will  go  in  this  evening. 
They  have  decided  to  let  us  come  in  for  five  days,  ilove  np  anchor  at  4  p.  m.  and  came 
into  St.  George,  and  let  go  anchor  at  about  4.30. 

November  9. — Ship  in  the  stream.  Receiving  fresh  water  and  provisions.  Ship 
is  swarming  with  bumboat  women,  washerwomen,  &c.  Met  Midshipman  Warren, 
Confederate  States  navy,  who  is  waiting  for  the  Florida.  Went  oat  into  the  country 
and  staid  all  night  with  him. 

November  10.— Ship  still  in  stream.  At  4  p.  m.  the  bark  Pleiades  haaled  alongside  to 
give  us  coal.    Coaling  ship  all  night.    Got  in  about  72  tons. 
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yovember  11.— Stopped  coaling  at  4  a.  m. 

Noremher  15. — Returned  on  board  at  2.30  p.  m.  Got  under  way  and  stood  out  of  the 
harbor.    Pilot  left  us  at  3  p.  m. 

Noremhei'  19  to  December  20.— rReached  Wilmington  at  about  11  a.  m.  Found  the  Tal- 
lahassee safe  in  port.  She  had  destroyed  six  vessels,  one  of  which  was  £C  brig  that  we 
chased  the  second!  day  out.  »  *  *  Until  about  the  middle  of  December,  nothing 
occurred.  The  officers  were  granted  leave.  The  Tallahassee  was  put  out  of  commis- 
sion about  the  15th  of  December,  and  loaded  with  cotton.  The  command  was  given 
to  Captain  Wilkinson,  Captain  Ward  taking  the  Chickamauga.  I  exp«H;ted  to  go  out  in 
tke  Chameleon,  as  she  is  now  called,  but  I  slipped  up  on  my  expectations.^ 

We  thus  find  tbat  leave  having  been  given  on  the  9th  of  November 
to  stay  till  the  15th,  the  vessel  left  on  the  15th,  the  day  on  which  the 
permission  expired ;  and  we  further  see  that  by  another  unlucky  inaccu- 
racy, the  72  tons  in  the  midshipman's  diary  are  magnified  into  82  in  the 
case  of  the  United  States. 

From  the  following  affidavit  of  William  Gilbert  Out^rbridge,  the 
revenue-officer  who  superintended  the  lading  of  the  coal,  it  would 
appear  that  the  writer  of  the  diary  must  have  been  in  error  as  to  the 
quantity  shipped. 

The  affidavit  is  as  follows: 

I,  William  Gilbert  Outerbridge,  of  Hamilton  Parish.  Bermuda,  make  oath  and  say : 
I  was  employed  as  a  revenue-officer  at  St.  George's  in  1864.  I  was  ordered  to  see 
that  the  confederate  cruiser  Chickamauga  did  not  receive  any  more  thau  twenty-five 
tons  of  coal.  I  saw  her  receive  twenty-five  tons  of  coal,  in  the  stream,  and  left  her 
between  3  and  4  in  the  morning,  or,  perhaps,  between  4  and  5;  I  cannot  be  positive  to 
the  hour,  nor  am  I  sure  whether  the  date  was  the  10th  November;  I  have  a  note-book 
of  ISG^y,  but  have  not  been  able  to  find  the  one  I  kept  in  lii64.  I  swear  that  she  did 
not  receive  more  than  twenty-five  tons  in  the  night  in  which  I  was  on  board  her. 
She  was  coaled  from  a  bark  alongside,  but  I  cannot  recollect  if  she  was  called  the 
Pleia<le8.  I  made  a  report  to  Mr.  Edwin  Jones,  but  kept  no  copy  of  it.  The  bark 
was  stiU  alongside  when  they  ceased  coaling,  and  I  left  the  Chickamauga,  and  I  am 
positive  that  sue  was  not  alongside  at  daylight  in  the  morning. 

I  went  on  board  about  b  p.  m.  the  previous  evening,  and  djd  not  leave  my  post  all 
the  time  she  was  coaling.  I  took  an  exact  account  of  all  the  coal  put  on  board,  and 
swear  that  she  did  not  get  seventy-two  tons  while  I  was  on  board.  I  do  not  believe 
she  got  that  quantity  at  all. 

WM.  GILBERT  OUTERBRIDGE.* 

It  is,  however,  possible  that  the  opportunity  may  have  been  abused 

and  the  vigilance  of  the  officers  eluded.    It  appears  from  the  affidavit 

of  another  revenueofficei:  that  there  were  at  that  time  frequently  as 

^rnany  as  fifty  vessels  in  the  harbor  of  Saint  George's.    'Mr.  Brown,  a 

merchant  of  the  port,  says: 

I,  John  Tory  Bourne,  of  the  town  of  Saint  George,  in  the  islands  of  Bermuda, 
merchant,  make  oath  and  say  that  I  well  remember  the  arrival  of  the  Confederate 
States  cruiser,  the  Chickamauga,  in  the  port  of  Saint  George,  in  the  said  islands,  in 
November,  1864,  and  that  she  cmtained  permission  from  the  colonial  authorities  to  take 
on  board  twenty-five  tons  of  coal,  and  no  more.  I  cannot  positively  state  that  she 
received  on  board  no  greater  quantity,  but  I  know  that  the  officers  and  others  con- 
bected  with  the  ship  expressed  great  dissatisfaction  at  the  restrictions  placed  on  her 
and  the  very  small  quantity  of  coal  allowed.  The  port  of  Saint  George  was  so  crowded 
Avith  shipping  at  that  time  that  it  would  have  been  easy  for  the  Chickamauga  to  evade 
such  restrictions,  and  no  vigilance  or  activity  on  the  part  of  the  colonial  government 
could,  in  my  judgment  and  opinion,  have  prevented  such  evasions  if  the  officers  of  the 
vessel  chose  to  practice  them. 

Sworn  at  the  town  of  Hamilton,  in  the  islands  of  Bermuda,  this  15th  day  of  Febru- 
ary, A.  D.  1872.  •  JNO.  T.  BOURNE.* 

Assuming,  however,  that  the  commander  of  the  Chickamauga,  for- 
getful of  what  a  due  sense  of  honorable  conduct  should  have  dictated, 
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did  get  auy  coal  iu  excess  of  the  prescribed  quantity,  it  would  be  most 
unjust  to  impute  this  to  the  default  of  the  Bermuda  authorities. 

But  in  the  result  the  whole  question  becomes  immaterial.  We  see 
from  Mr.  Ckrey's  diary,  thjit  the  Ghickamauga  arrived  at  Wilmington, 
where  this  young  officer  untbrtunately  "slippexl  up  on  his  expectations" 
on  the  19th  of  November,  without  having  fallen  in  with,  taken,  or  de- 
stroyed a  single  United  States  vessel.  The  coaling  at  Bermuda  there- 
fore did  not  lead  to  any  injury  to  the  United  States,  and  cannot  in  any 
point  of  view  found  a  claim  for  damages. 

CASE  OF  THE  TALLAHASSEE. 

This  vessel,  said  to  have  been  also  known  as  the  Olustee,  was  built 
and  originally  emi)loyed  as  a  blockade-runner  under  the 
name  of  the  Atlanta.  In  the  correspondence  of  the  United 
States  consulates  during  the  first  six  months  of  the  year  18G4:  she  is 
several  times  spoken  of  as  a  blockade-runner  of  superior  power  of 
speed.^  No  reference  whatever  is  made  to  her  having  been  built  for,  or 
being  adapted  to,  the  purpose  of  war. 

In  the  August  of  that  year,  some  guns  were  put  on  board  of  her  at 
Wilmington,  with  a  crew  of  one  hundred  and  twenty  men,  and  having 
contrived  to  escape  from  the  blockading  vessels,  she  commenced  her 
work  of  devastation,  and  destroyed  several  vessels.^  Having  done  so, 
she  arrived  at  Halifax  pn  tbe  18th  of  August.  What  occurred  there 
will  be  best  told  in  the  narrative  of  her  commander,  John  Taylor 
W^ood: 

My  reception  by  the  acini iral  was  very  cold  and  nucivil ;  that  of  the  governor  less  so. 
I  stated  I  was  in  want  of  coal,  and  that  as  soon  as  I  could  till  up  I  would  go  to  sea — 
that  it  would  take  from  two  to  throe  days.  No  objection  was  made  at  the  time.  If 
there  had  been,  I  was  prepared  to  demand  forty-eight  hours  for  repairs.  The  governor 
asked  me  to  call  next  day  and  let  him  know  how  1  was  progi-essiug  and  when  I  would 
leave.  I  did  so,  and  then  was  told  that  he  was  surprised  that  I  was  still  in  port ;  that 
we  must  leave  at  once ;  that  we  could  leave  the  harbor  wuth  only  100  tons  of  coal  on 
board.  I  protested  against  this  as  being  utterly  insufficient.  He  replied  that  the  ad- 
miral had  reported  that  quantity  sufficient  (and,  in  such  matters,  he  must  be  governed 
by  his  statement)  to  run  the  ship  to  Wilmington.  The  admiral  had  obtained  this  iu- 
foruiation  by  sending  on  board  three  of  his  othcers  ostensibly  to  look  at  our  machinery 
and  the  twin  screw,  a  new  system,  but  really  to  ascei'tain  the  quantity  of  coal  on  board, 
that  burned  daily,  4'C,  *  *  *  I  am  under  many  obligations  to  our  agent,  Mr.  Weir, 
for  transacting  our  business,  and  through  his  management  about  120  tons  of  coal  were  , 
put  aboard  instead  of  half  tliat  quantity.  *  »  *  H:*d  I  procured  the  coal  needed,  I 
intended  to  have  struck  the  coast  at  the  Capes  of  the  Delaware,  and  followed,  it  down 
to  Cape  Fear,  but  I  had  only  coal  enough  to  reach  Wilmington  on  the  night  of  the 
25th.3 

It  is  admitted,  in  the  case  of  the  United  States,  that,  in  respect  of 
what  took  place  on  this  occasion,  the  United  States  have  no  cause  of 
complaint.    Indeed,  it  is  said : 

Had  the  British  authorities  at  Nassau,  Bermuda,  Barbadoes,  Cape  Town,  Melbotirne, 
and  other  colonial  ports,  pursued  the  same  course  that  the  lieutenant-governor  at  Hali- 
fax did,  under  the  wise  advice  of  the  admiral,  the  grievances  of  the  United  States 
would  have  been  much  less,  and  this  case  would  have  been  shorter  by  many  pa^ee. 
The  first  time  that  the  rule  of  January  31, 186*2,  as  to  the  supply  of  coal,  was  fairly 
carried  out,  the  operations  of  the  insurgent  cruiser,  to  which  it  was  applied,  were  ar- 
rested on  the  spot,  and  the  vessel  was  obliged  to  run  for  a  home  port."* 

The  Tallahassee  remained  at  Wilmington  some  months,  and  she  w^is 
then  sold  by  the  confederate  government  and  purchased  by  a  private 
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mercbant,  and  became,  and  afterward  remained,  a  merchant-vessel. 
In  that  character,  and  under  tlie  name  of  the  Chameleon,  she  visited 
Bermuda  in  January,  18G5,  with  a  cargo  of  cotton  and  tobacco.  The 
vessel  beiug  identified  as  the  former  Tallahassee,  inquiries  were  set  on 
fobt  by  the  authorities,  when  it  was  fully  shown  by  Mr.  Wilkinson,  the 
consignee  of  the  cargo,  that  she  had  passed  into  i)rivate  hands,  and 
had  been  duly  registered  as  private  property.^ 

Upon  what  possible  grounds,  then,  can  we  be  asked  to  award  dam- 
ages in  respect  of  this  vessel  ?  Simply  because,  as  it  is  said,  *'the  Tal- 
lahassee was  a  British  st-eamer  fitted  out  from  Loudon  to  play  the  part 
of  a  privateer  out  ot  Wilmington."  =^  But  upon  what  authority  is  this 
statement  made!  Simply  on  that  of  a  passage  to  that  effect  in  a 
letter  of  Mr.  Adams  to  Earl  Russell,  written  much  later,  namely,  in 
March,  1805,  in  M'hich,  complaining  of  the  system  of  blockade-running 
carried  on  by  British  ships,  he  thus  speaks  of  the  former  Tallahassee: 

The  Cbanieleon,  not  inaptly  named,  but  before  known  as  the  Tallahassee,  and  still 
earlier  as  a  British  steamer  li*tted,ont  from  London  to  play  tbe  part  of  a  privateer  out 
of  \Vilmingt4)u,  was  lyinj^  at  that  very  time  in  Nassau,  relieved,  indeed,  of  her  guns, 
but  stUl  retaining  all  the  attributes  of  her  hostile  occupation.'^ 

Every  one  knows  thtit  Mr.  Adams  would  not  say  anything  that  he  did 
not  fully  believe  to  be  true;  but  he  must  forgive  me  for  saying  that  in 
this  instance  he  must  have  been  mistaken,  possibly  confounding  the 
vessel  in  question  with  some  other.  In  the  earlier  correspondence  of 
the  United  States  consulate  respecting  this  vessel  there  is  not,  as  I  have 
already  mentioned,  any  reference  whatever  to  it  as  having  been  intended 
for  a  privateer.  She  was,  in  fact,  sold  after  a  three  weeks'  cruise,  be- 
cause, as  the  consignee  of  her  cargo  at  I^ermuda  tells  us.,  she  had  been 
''found  ill-adapted  to  the  purposes  of  war."*  Besides,  had  she  been 
built  cas  a  privateer,  it  is  very  unlikely  that  she  would  afterward  have 
been  bought  by  a  merchant  as  a  carrying  vessel.  Every  one  acquainted 
with  these  things  knows  that  a  vessel  intended  for  war  purposes  differs 
essentially,  in  point  of  construction,  from  one  intended  for  trade. 

When  a  government  is  unable  to  build  or  to  procure  ships  properly 
constructed  for  war,  it  may  be  driven  to  the  expedient  of  converting 
merchant- vessels  into  vessels  of  war ;  but  a  merchant  does  not  buy  ships 
of  war  to  turn  them  to  a  purpose  for  which  their  construction  makes 
them  wholly  unfit. 

Bat  what  if  this  vessel  had  been  originally  built  as  a  privateer!  Is 
it  meant  to  be  asserted  that  this  alone,  without  any  suggestion,  much 
less  proof,  of  default  on  the  part  of  the  British  government,  is  enough 
to  fix  the  latter  with  liability  for  the  acts  of  such  a  vessel  ? 

But  it  would  be  a  waste  of  time  to  pursue  this  further.  Here,  again, 
I  must  say  I  think  this  claim  ought  never  to  have  been  submitted  tons. 

CASE  OF  THE  RETRIBUTION. 

This  vessel  was  a  small  steamer  built  in  the  State  of  New  York,  and 
originally  employed  as  a  tug-steamer  on  Lake  Erie.  Just  before    The  lutnbuuon. 
the  attack  on  Fort  Sumter  she  was  chartered  by  the  Gov- 
ernment of  the  United  States  and  sent  to  the  southern  coast. 

Having  been  compelled  by  stress  of  weather  to  enter  Cape  Fear  Kiver, 
she  was  there  seized  by  the  confederates.    Her  machinery  was  removed, 
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and  she  was  converted  into  a  sailing  schooner  and  armed;  she  then 
started  on  a  cruise  under  the  name  of  the  Ketribution.^ 

On  the  28th  of  January,  1863,  she  captured  near  San  Domingo  the 
United  States  merchant- vessel  Hanover,  laden  with  a  cargo  of  provis- 
ions. The  master  and  crew  of  the  vessel  were  put  into  the  boat,  in 
which  they  rowed  to  San  Domingo,  and  the  chief  officer  of  the  Retribu- 
tion, a  man  named  Vernon  Locke,  or  Parker,  (for  he  was  at  different 
times  known  under  both  these  names,)  took  possession  of  the  Hanover 
with  a  prize  crew.^ 

The  Hanover  arrived  on  the  5th  of  February  at  Long  Cay,  a  small 
island  of  the  Bahamas,  about  two  hundred  and  forty  miles  from  the  seat 
of  government,  in  company  with  a  wrecking-schooner  named  the 
Brothers,  and  owned  by  Messrs.  Farrington,  merchants,  of  that  island. 
Here  Vernon  Locke  represented  himself  to  be  the  master  of  the  Hano- 
ver, and  stated  that  he  was  bound  from  Boston  to  a  port  of  Cuba,  where 
he  was  to  have  sold  his  cargo,  and  to  run  the  blockade  with  a  cargo  of 
salt.  On  the  plea  that  his  vessel  had  run  ashore  on  a  neighboring 
island,  and  was  in  a  leaky  condition,  he  obtained  the  permission  of  the 
customs  collector  at  Long  Cay  to  transfer  part  of  the  cargo  to  the 
Brothers,  and  to  land  the  rest,  and  eventually  to  sell  the  whole  through 
the  agency  of  Messrs.  Farrington.  For  this  purpose  he  produced  the 
manifests  of  the  cargo,  and  forged  to  them  the  signature  of  the  true 
master  of  the  vessel,  one  Washington  CavSe.  The  magistrate  of  the  dis- 
trict, who  resided  in  another  island,  but  who  happened  to  arrive  at  Long 
Cay  at  the  time,  questioned  the  pretended  master,  and  appears  to  have 
had  his  doubts  as  to  the  truth  of  some  of  the  particulars  of  the  story. 

In  a  report  which  he  afterwf^rds  furnished  to  the  governor,  of  the  20th 
of  April,  1863,  he  says : 

I  had  my  doubts  as  to  the  vessel  liaviuj^  been  on  shore  at  Inaj^iia,  and  I  mentione<l 
my  doubts  to  Mr.  Farrington.  I  toUl  him  that  I  was  under  the  impression  that  in  the 
cargo  there  mij^ht  be  articles  contraband  of  war,  and  that  the  reported  disaster  was 
but  a  ruse  to  prevent  the  Boston  merchant  being  tracked  in  Nassau  in  his  iUicit  trade 
with  the  South.  But  1  found  out  afterward,  on  inquiry  from  the  acting  tide- waiter, 
that  the  cargo  was  really  one  of  provisions. 

Mr.  Farrington  admitted  that  he  also  doubted  whether  the  Hanover  had  been  on 
shore,  bat  inasmuch  as  the  captain  came  to  him  properly  documented,  he  did  not  see 
any  impropriety  in  his  acting  as  the  captain's  agent,  and  that  he  was  not  aware  of  any 
illegality  in  the  matter — and  I  must  here  add  that  I  am  under  the  impression  that,  up 
to  that  moment,  Mr.  Farrington  was  as  ignorant  of  the  real  facts  of  the  case  as  I  was. 
It  must  be  remembered  that  the  captain  was  a  perfect  stranger ;  that  the  register  and 
articles  of  the  Hanover  were  produced,  I  believe,  at  the  collector's  office,  but  I  know 
that  he  had  the  ship's  clearance,  the  bills  of  lading,  and  even  the  certificate  from  the 
custom-house  in  Boston  that  the  captain  had  taken  the  oath  of  fidelity  to  the  Union. 
He  represented  himself  as  Captain  Case,  and  signed  all  documents  as  Washington  Case, 
the  name  of  the  captain  as  appearing  on  the  documents.' 

The  schooner  Brothers,  having  taken  on  board  part  of  the  cargo  of 
the  Hanover,  left  with  it  for  Nassau,  taking  also  the  pretended  master; 
but  it  seems  that  he  only  went  in  her  as  far  as  Rum  Cay,  another  island 
of  the  Bahamas,  from  which  he  was  taken  off  by  the  Retribution.  The 
Hanover  remained  at  Long  Cay  for  a  day  or  two  after  the  Brothers  had 
left,  and  then  seems  to  have  sailed  for  some  port  in  the  Southern  States.* 
The  manner  in  which  the  fraud  which  had  been  committed  on  the  au- 
thorities was  discovered,  is  thus  related  by  Mr.  Burnside,  the  magistrate 
of  the  district,  in  the  report  which  has  been  already  referred  to : 

The  Hanover  remained  a  day  or  two  after  the  Brothers  had  left,  at  Long  Cay,  under 
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the  cbarge  of  the  former  mate,  taking  in  a  cargo  of  salt,  and  it  was  only  about  half  an 
hour  previous  to  her  departure  that  1,  and,  I  am  under  the  impression,  Mr.  Farrington 
also,  had  the  slightest  misgiving  that  the  person  who  had  represented  himself  as  the 
captain  of  the  Hanover  was  not  Washington  Case.  One  of  the  sailors  of  the  Hanover, 
under  the  influence  of  liquor,  referred  to  the  supposed  captain  in  the  collector's  pres- 
ence by  some  other  name.  I  was  with  Mr.  Farrington  when  the  collector  mentioned 
the  circumstance ;  reference  was  immediately  made  to  the  documents,  and  the  differ- 
ence in  the  signatures  confirmed  what  the  collector  had  heard.  The  supposed  Captain 
Case  had  then  left  in  the  Brothers,  and  no  action  could  have  been  taken  even  if  I  had 
l)eeu  armed  with  power;  but  even  then  we  were  under  the  impression  that  the  name 
had  been  assumed  in  the  custom-house,  in  Boston,  by  some  other  person  to  facilitate 
Captain  Case's  leaving  Boston,  snpposing  him  to  have  been  a  suspicious  person;  and 
it  was  only  after  I  had  left  Long  Cay,  on  my  way  to  Inagua,  that  we  met  a  ve^jsel  from 
Inagua,  and  I  received  a  letter  from  Mr.  Sargent  informing  me  that  he  was  under  the 
impression  that  the  Hanover  was  a  prize  to  the  Retribution. 

On  the  19th  of  February  following,  the  Eetribution  captured  another 
American  merchant-vessel,  the  Emily  Fisher,  in  the  neighborhood  of 
Ca8tle  Island,  one  of  the  Bahamas.  The  case  of  this  vessel  does  not 
seem  to  have  formed  the  subject  of  any  complaint  eitlier  on  the  part  of 
the  United  States  Government* or  of  the  parties  interested  until  the 
present  time ;  and  the  collector  of  customs  at  Long  Cay  being  now 
dead,  there  is  little  evidence  to  be  depended  upon  as  regards  the  pro- 
ceedings at  that  place. 

The  statement,*  produced  by  the  United  States,  of  a  man  name4 
Sampson  who  was  at  the  time,  according  to.  his  own  account,  employed 
at  Long  Cay  under  the  orders  of  the  United  States  Government  as  a 
"deputy  marshal"  or  detective  officer  to  lx)ok  after  wreckers  and 
blockade-runners,  cannot  be  regarded  as  reliable.  He  states  that  all 
the  Ikcts  connected  with  the  capture  of  the  vessel  and  the  subsequent 
transactions  were  true,  "  trom  his  personal  knowledge,''  and  that  he  had 
I)reviously  testified  to  them  before  a  court  in  New  Jersey.^  But  it  is 
ob\iou8  that  he  can  have  had  no  personal  knowledge  of  the  facts  con- 
nected with  the  capture  of  the  vessel,  which  took  place  at  a  distance 
from  Long  Cay ;  and  on  reference  to  the  proceedings  of  the  trial  men- 
tioned, the  material  portion  of  his  evidence  is  found  to  be  no  more  than 
that  he  saw  the  Retribution  in  the  spring  of  1863  at  Long  Cay,  w^here 
she  was  lying  outside  the  Emily  Fisher;  that  he  was  introduced  by  an 
acting  magistrate  of  Long  Cay  to  the  first  and  second  lieutenant  of  the 
former  vessel,  and  "  had  a  general  talk  about  the  North  and  South."  ^ 

According  to  the  statement  on  oath  of  Mr.  Staples,  the  former  master 
of  the  Emily  Fisher,  which,  however,  was  only  made  in  September  last, 
eight  years  after  the  event,  he  was  induced  by  the  assurances  of  a  cap- 
tain of  a  British  wrecking- vessel  to  come  within  range  of  thelietribution, 
by  whom  he  was  captured.  The  Emily  Fisher  was  then  run  on  shore 
by  the  orders  of  the  captain  of  the  li-etribution,  and  was  taken  possession 
of  by  some  wrecking  boats.  The  vessels  afterward  proceeded  to  Long 
Cay,  where  the  master  was  eventually  placed  in  possession  of  the  vessel 
by  the  collector,  but  not  until  he  had  bargained  with  the  wreckers  to 
pay  tbem  50  per  cent,  on  the  cargo  and  33  J  per  cent,  on  the  vessel  for 
salvage.  SUiples  adds  that  ''he  was  told  by  the  authorities,  that 
though  the  law  would  not  allow  the  privateer  to  touch  the  brig,"  yet, 
"  if  he  wished  to  do  so,  they  had  no  means  of  preventing  him  ;  that  the 
captain  of  the  privateer  told  him,  the  deponent,  that  he  had  given  the 
cargo  to  the  wreckers,  as  he  wanted  the  brig ;  that  he  was  going  to  put 
his  guns  en  board  of  her  and  destroy  his  schooner;"  "  that  he  further 
told  the  deponent  that  the  wreckers  were  to  pay  him  something  hand- 
some, and  that  the  deponent  believes  th*it  they  did  so ;  that  depo- 
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neut  was  obliged  to  accept  the  wreckers'  terms  at  the  port  of  eutry,  be- 
cause the  brig  lay  uiulcr  the  guns  of  the  privateer,  and  the  authorities 
declared  their  inability  to  protect  him."^ 

Having  recovered  possession  of  his  vessel  and  a  portion  of  the  cargo, 
the  master  of  the  Emily  Fisher  proceeded  on  his  voyage. 

It  is  admitted,  in  a  memorandum  inclosed  in  a  dispatch  from  the  act- 
ing governor  of  the  Bahamas  of  the  17th  of  February  last, 
that  "from  inquiries  which  have  been  recently  instituted, 
there  is  very  little  doubt  that  the  statements  contained  in  the  deposi- 
tion of  Captain  Staples  are  substantially  correct,  so  far  as  they  relate  to 
what  took  place  in  Fortune  Island."*  It  seems  not  improbable,  indeed, 
that  the  authorities  may  have  really  been  unable  to  aiford  any  protection 
to  the  master  of  the  Emily  Fisher,  the  place  being  a  small  port  in  a  re- 
mote island.  The  magistrate,  Mr.  Burnside,  who  was  at  this  time  absent, 
speaks  in  his  report  quoted  above,  of  his  inability  to  take  action  against 
the  supposed  Captain  Case,  "even  if  he  had  been  armed  with  power." ^ 
The  authorities,in  Mr.  Burnside's  absence,  probably  consisted  only  of 
the  customs  collector,  and  perhaps  the  "assistant  magistrate,"  mentioned 
in  Sampson's  affidavit.  It  does  not,  moreover,  appear  how  far  Mr. 
Staples  made  them  acquainted  with  what  had  happened  previously  to 
the  arrival  of  this  vessel  at  Long  Cay. 

The  question  of  the  capture  of  the  Emily  Fisher,  as  I  have  already 
said,  seems  not  to  have  formed  the  subject  of  any  complaint  up  to  the 
time  of  the  present  arbitration,  and  all  the  information  that  appears  to 
have  reached  the  government  .at  the  time  is  contained  in  the  following 
passage  of  Mr.  Burnside's  report,  which  shows  no  trace  of  any  improper 
proceedings  having  been  committed  or  tolemted  at  Long  Cay : 

I  have  heard  from  Long  Cay  tliat  tlie  Retribution,  subsequent  to  the  affair  of  the 
Hanover,  captured  an  American  brig  in  the  neighborhood  of  Castle  Island — the  Emily 
Fisher,  with  a  cargo  of  sugar — that  the  commander  of  the  Retribution  ordered  her  to 
be  run  on  shore  near  Long  Cay,  and  that  subsequently  she  was  extricated  from  danger 
by  the  wreckers,  who  carried  her  to  Long  Cay,  where  salvage  was  awarded  to  the 
wreckers,  and  a  portion  of  the  cargo  sold  to  pay  the  salvage  and  expense,  and  the 
Emily  Fisher  then  proceeded  with  the  balance  of  her  cargo  to  New  York. 

On  this  latter  occasion  the  Retribution  did  call  at  Long  Cay,  and  some  of  her  officers 
had  communication  with  Mr.  Richard  Farrington,  and  at  that  time  the  supposed  Wash- 
ington Case  was  seen  onboard  the  Retribution  ;  l>ut  I  do  not  know  in  what  cai)acity.'* 

There  seems  no  ground  whatever  for  saying  that  either  in  respect  to 
the  Hanover,  or  to  the  Emily  Fisher,  any  charge  of  want  of  due  diligence 
can  be  sustained  against  the  British  authorities. 

The  Retribution  remained  at  Long  Cay,  according  to  the  evidence  af- 
terward given  by  Mr.  Farrington  at  the  trial  of  Yernon  Locke,  not 
more  than  a  day.^  Shortly  before  the  end  of  February  she  arrived  at 
Kassau,  where,  it  must  be  remembered  that  none  of  her  previous  pro- 
ceedings were  at  the  time  known  to  the  authorities.  It  is  stated  in  the 
argument  of  the  United  States  that — 

The  ''special  leave"  called  for  by  the  British  Government,  under  date  of  January  31, 
1862,  seems  never  to  have  been  awked  for  or  granted.  Her  commauder  was  not  even 
called  upon  for  his  commission.  All  that  occurred  upon  her  arrival  is  thus  stated  by  the 
pilot :  "She  had  a  small  gun  on  deck.  The  captain  told  me  he  was  from  Long  Cay.  I 
asked  the  captain  wliere  he  was  from.  He  answered,  'Long  Cay.^  I  saw  from  the  look 
of  the  vessel  and  the  appearance  of  the  crew,  their  clothing,  that  she  was  likely  to 
be  an  armed  vesseL  I  then  asked  him  if  she  was  a  vessel  of  war.  I  begged  him  to 
excuse  my  being  so  particular,  as  I  was  instructed  to  do  so,  to  put  such  questions.  He 
told  me  she  was  an  armed  vessel."  ^ 
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Here  tbe  qnotatiou  ends,  bat  the  deposition  of  the  pilot,  when  referred 
to,  is  found  to  continue  as  follows:  '^1  then  told  him  he  could  not  go  into 
port.  We  rounded  to  immediately,  and  came  to  anchor;^  and  the  pilot 
goes  on  to  say  that  the  captain  came  on  shore  in  his  boat.^ 

And  in  the  evidence  of  Mr.  Taylor,  at  that  time  the  acting  receiver- 
general  at  ^Nassau,  given  afterwards  at  the  trial  of  the  Etta,  it  is  stated 
that  "the  Ketribution  did  not  enter  as  a  trader  in  the  port  of  Nassau ; 
slie  was  treated  as  a  confederate  vessel  of  wa^"  ^  It  seems  obvious,  there- 
fore, that  her  character  was  verified  and  the  necessary  permission  ob- 
tained before  she  was  allowed  to  enter  the  port.  This  view  receives  ad- 
ditional corroboration  by  the  notice  inserted  in  the  Bahama  tierald  of 
the  28th  of  February-,  to  the  following  effect : 

Tho  southeru  ^nn-boat  Rotribution  put  in  here  on  Thursday  last  for  tho  purpose  of 
nn(lergoin<;  repairs,  if  permitted  to  do  so  by  his  excellency  tho  ">;overuor.  She  has  since 
been  condemned,  and  is  to  be  sold  at  public  auction  on  Monda^'.^ 

The  vessel  was,  as  is  stated  in  this  announcement,  condemned  as  nn- 
seaworthy  by  a  board  of  survey.  Her  hull  was  sold  on  the  3d  of  March, 
1863,  for  £250,  to  Messrs.  Perpall  &  Co.,  merchants,  of  Nassau,*  there 
being  at  the  time  no  regulation  to  prevent  the  dismantling  and  sale  of 
belligerent  armed  vessels  in  British  ports.  By  Messrs.  Perpall  she  was 
again  sold  for  the  Siime  sum  to  a  Mr.  Thomas  Stead,  who  was  at  the 
time  a  clerk  to  some  parties  engaged  in  the  blockade-running  trade.^ 
By  him  she  was  registered  on  the  10th  of  April,  1863,  as  a  British  vessel, 
under  the  name  of  the  Etta,^  and  it  is  said  that  an  attempt  was  made  to 
run  the  blockade  with  her,  but  failed.  In  June,  1803,  she  was  again  sold 
by  public  auction  to  the  firm  of  Renouard  &  Co.,  of  Nassau,  who,  having 
bought  her  for  £158  and  repaired  her  at  a  cost  of  £200,  sent  her  with  a 
cargo  of  fruit  to  New  York,  where  she  was  seized/libeled  in  the  district 
court  of  New  Jersey,  and  ultimately  adjudged  as  forfeited  to  the  United 
States.' 

This  terminates  the  history  of  the  Retribution.  Into  the  steps  taken 
by  the  authorities  at  Nassau  for  the  punishment  of  the  principal  offender 
it  is  scarcely  necessary  to  enter  in  detail,  as  they  do  not  aft'ect  the  acts 
previously  committed  by  the  vessel.  They  are  briefly  as  follows :  The 
first  information  received  by  the  governor  {is  to  the  sale  of  the  cargo  of 
the  Hanover  at  Long  Cay  was  given  in  a  letter  dated  the  11th  March, 
1863,  from  a  Mr.  Jackson,  agent  at  Nassau  for  the  American  under- 
writers.^ The  Retribution  had  at  this  time  been  sold  to  private  owners, 
and  although  it  was  said  by  Mr.  Jackson  that  the  officers  of  that  vessel 
were  residing  in  Nassau,  the  attorney- general  was  of  opinion  that  the 
facts  as  related  were  not  sufficient  to  render  the  parties  criminally  liable.^ 
A  further  representation  was  made  on  the  same  subject  in  April,  1863, 
by  th^  United  States  Government  through  the  British  minister  at  Wash- 
ington. Inquiries  had  in  the  mean  while  been  made  by  the  governor  on 
the  advice  of  the  attorney-general,  which  led  to  the  report  of  the  resi- 
dent magistrate,  Mr.  Burnside,  dated  April  20, 1863,  of  which  1  have 
quoted  some  passages.  This  report  rendered  it  clear  that  the  pretended 
naaster  of  the  Hanover  had  been  guilty  of  forgery  and  personation,  and 
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the  attoruey-general  received  in  the  following  month  intbrmation  point- 
ing to  Yernott  Locke,  then  in  the  colony,  as  the  guilty  person.  As  the 
witnesses  were  all  at  a  considerable  distance,  the  ordinary  process  of 
obtaining  sworn  information  on  which  to  found  a  warrant  would  have 
caused  considerable  delay;  the  attorney-general  therefore  availed  himself 
of  the  power  given  him  by  a  local  act,  and  issued  a  precept  to  the  police 
magistrate  at  Nassau  requiring  him  to  issue  a  warrant  against  Locke.^ 
The  latter  was  accordingly  arrested,  and,  after  a  long  examination,  was 
committed  for  trial,  but  esoaped,  forfeiting  his  bail.  He  was,  however, 
re-arrested  and  brought  to  trial ;  but  the  evidence  being  insufficient. on 
some  of  the  essential  points,  he  was  finally  acquitted.' 

I  have  now  gone  through  the  cases  of  all  the  different  vessels  in  respect 
( ».e^  in  *hirh  of  which  claims  have  been  preferred  for  It^sses  sustained 
i!^:^;' hdd'V^V'^T  through  the  alleged  want  of  due  diligence  on  the  part  of  the 
'••-  British  government.     After  all  that  has  been   said  and 

written,  it  is  only  in  respect  of  two  vessels,  both  ecpiipped  at  the  very 
outset  of  the  civil  war,  and  before  the  contrivances  resorted  to  had  be- 
come known  by  experience,  that  this  tribunal,  which  has  not  shown  a 
disposition  to  take  too  indulgent  a  view  of  the  fulfillment  of  neutral 
obligations,  has  been  able  to  find  any  default  in  British  authorities  at 
home;  while  in  respect  of  a  third,  the  tribunal,  by  a  majority  of  one 
voice  only,  has  fixed  the  government  with  liability  for  an  alleged  error 
in  judgment  of  the  governor  of  a  distant  colony  in  respect  of  allowance 
of  coal,  and  for  the  want  of  vigilance  of  the  police  in  not  preventing 
men  from  joining  a  confederate  vessel  at  night.  We  have  here  the  best 
practical  answer  to  the  sweeping  charges  so  perseveringly  brought 
against  the  British  government  and  people. 

The  tribunal  having  thus  settled  the  instances  in  which  it  is  prepared 
to  hold  Great  Britain  responsible,  we  have  next  to  consider  the  imi>ortant 
question  of  damages. 

The  first  question  which  presents  itself  on  approaching  the  subject  of 
Award  ofAM.m  in  pccuniary  couipensatiou  is,  whether  the  tribunal  ought  to 
*"*"'•  award  a  sum  in  gross,  or  whether  it  would  be  advisable  to 

refer  the  amount  of  compensation  to  be  settled  by  assessors  under  the 
provisions  of  the  treaty  of  Washington.  On  the  one  hand,  as  it  is  ad- 
mitted thjit  these  claims  have  never  been  audited,  or  even  been  bona  fide 
examined  by  the  Government  of  the  United  States,  it  must  necessarily 
be  extremely  difficult  to  estimate  the  amount  which  should  be  awarded 
in  respect  of  them ;  more  especially  as  it  becomes  apparent  that  a  large 
proportion  of  them  are  most  extravagant  in  amount,  while  none  of  the 
ordinary  documents  evidencing  the  value  of  shipping  ])roperty  or  mer- 
chandise have  been  brought  before  the  tribunal.  On  the  other  hand,  it 
is  for  many  reasons  desirable  that  the  matters  in  dispute  should  be  dis- 
posed of  and  settled  as  soon  as  possible,  so  as  to  put  an  end  to  all 
further  disputes,  as  well  as  to  avoid  giving  the  opi)ortunity,  which  would 
be  afforded  by  sending  the  settlement  to  assessors,  to  invent  fresh  claims 
and  present  them  from  day  to  day  before  the  latter.  On  the  whole,  I 
have  come  to  the  conclusion  that,  if  the  clearly  inadmissible  claims  be 
rejected,  and  the  extravagant  claims  properly  reduced,  justice  may  sub- 
stantially be  done  by  awarding  a  lump  sum,  and  that  the  advantage  of 
such  a  course  would  counterbalance  the  disadvantages  which  it  no  doubt 
involves. 

The  claims  for  individual  losses,  which  were  in  April  last  advanced  ia 

'  British  Appendix,  vol.  v,  p.  23. 

-Ibid.,  p.  187.  ^  I 

Jigitized  by  VjOOQ IC 


OPINIONS    OF    SIR   ALEXANDER   COCKBURN.  537 

the  revised  statement,  amounted  to  $25,547,161;  besides  A,„^„„j„f,,,j^^ 
which  a  claim  for  "costs  of  pursuit  and  capture,"  exceeding 
$7,000,000,  was  preferred  on  the  part  of  the  United  States  Government. 
To  all  which  was  superadded  a  claim  for  interest  of  7  per  cent,  per 
annum  from  the  times  of  capture  until  payment.  These  claims  have, 
however,  to  be  diminished  by  reason  of  Great  Britain  having  been  pro- 
nounced by  the  tribunal  to  be  liable  in  respect  only  for  the  captures 
made  by  the  Alabama,  Florida,  and  Shenandoah,  and  for  those  made  by 
the  latter  only  after  her  departure  from  Melbourne.  On  the  other  hand, 
the]claims  in  respect  of  the  other  vessels  having  been  rejected,  the  repre- 
sentatives of  the  United  States,  on  the  19th  of  August  last,  presented 
new  and  increased  claims  to  the  extent  of  $2,150,000,  so  that  the  claims 
then  advanced  by  the  United  States  in  respect  of  those  captures,  for 
which  Great  Britain  has  been  held  liable,  amounted,  after  correcting 
certain  admitted  errors  of  calculation,  to  $19,146,444,  over  and  above  a 
claim  of  $6,735,062  for  the  cost  of  pursuit  and  capture  in  respect  of  the 
three  vessels,  and  the  claim  of  interest  at  the  rate  of  7  per  cent. 

I  concur  entirely  with  the  rest  of  the  tribunal,  in  holding  that  the 
claim  for  cost  of  pursuit  and  capture  must  be  rejected.  This  nnim.  for  co.t  of 
item  of  expense  formed  part  of  the  general  expense  of  the  p"r^"it«n'«^'j''»rr. 
war.  The  cruisers  employed  on  this  service  would,  probably,  have  been 
kept  in  commission  had  the  three  vessels  in  question  never  left  the 
British  shores. 

We  have  therefore  only  to  deal  with  the  claim  for  losses  sustained  by 
individual  citizens. 

Now  there  can  be  no  doubt  that  the  only  damages  which  the  tribunal 
is  authorized  to  award  under  the  treaTty  for  the  indemnifica-  t^,.„tion  or  d.m. 
tion  of  American  citizens  must  be  confined  to  loss  actually  "^ " 
sustained  by  destruction  of  ships,  cargoes,  or  personal  effects.  Where 
damage  to  property  arises,  not  directly  from  willful  injury,  but  indirectly 
only,  from  want  of  due  care,  an  indemnity  against  actual  loss  is  all  that, 
by  the  law  of  England  or  America,  or  by  any  principles  of  general  juris- 
prudence, can  possibly  be  awarded. 

If,  therefore,  this  tribunal,  instead  of  sending  the  amount  to  be  paid 
by  Great  Britain  to  be  ascertained  by  assessors,  should  think  fit  to 
award  a  sum  in  gross,  as  it  is  empowered  to  do  by  the  treaty,  it  must 
still,  infixing  the  latter,  proceed  on  the  best  estimate  it  may  be  enabled 
to  arrive  at,  on  the  data  before  it,  of  the  losses  actually  sustained  by 
American  citizens  through  the  three  ships  for  which  Great  Britain  is  to 
be  held  liable. 

The  claims  for  individual  losses  by  reason  of  property  destroyed  by 
the  three  ships  in  question  amounts  to  the  sum  of  $19,146,444  ^  but  this 
amount  includes  items  which  involve  important  questions  of  principle, 
and  deserve  special  consideration. 

These  are : 

(A.)  The  claims  iu  respect  of  tbe  whaling- vessels  destroyed,  for  loss  of  pros- 
pective catch,  amoimtiug  to $4,009,301 

(B.)  The  claims  for  gross  freights,  amounting  to 1, 007, 153 

(C.)  The  doable  claims,  amounting  to 1, 68*2, 243 

(D.)  The  new  claims,  presented  for  the  first  time  on  19th  August,  amount- 
ing to 2,150,000 

8,H48,697 

(A.)  There  can  be  little  doubt  that  the  amount  claimed  for  the  pros- 
pective catch  of  the  whalers,  which  is,  in  fact,  about  double    nnim.  for  pro.. 
the  value  assigned  to  the  vessels  and  their  outfits,  is  so  ex-  v*^^'"^^^^^ 
travaganc  as  almost  to  justify  at  once  the  rejection  of  the  whole  claim. 
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The  true  character  of  these  claims  wiH  be  seen  by  comparing  the 
amount  of  the  demands  now  made  for  the  prospective  earnings  of  the 
whalers,  with  the  original  list  of  claims  forwarded  by  Mr.  Seward  to  Mr. 
Adams  in  1866,  and  communicated  by  the  latter  to" the  British  govern- 
ment. It  thus  appears  that  these  claims  have,  without  any  assignable 
reason,  increased  to  such  an  extent  that  they  fire  now  sometimes  double, 
sometimes  treble,  and  sometimes  even  more  than  4ive  times  what  they 
were  in  the  original  list.  The  following  table  exhibits  some  of  the  mone 
striking  cases: 
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1,820 

19, 293 

33, 446 

50. 000 

53,075 

196, 158 

Many  other  similar  instances  of  extraordinary-  and  arbitrary  increase 
might  be  cited,  but  the  above  will  suffice  to  show  (what,  indeed,  a  mere 
comparison  of  the  claims  themselves  with  the  vajue  and  tonnage  of  the 
vessels  but  too  clearly  proves)  that  these  demands  are  of  a  most  extor- 
tionate character.  But,  independently  of  the  undeniably  exaggerated 
amount  of  the  claims,  a  demand  for  g^ross  prospective  earnings  as  dis- 
tinguished from  net  earnings  is  quite  incapable  of  being  maintained. 
This  is  admitted  in  the  argument  of  the  United  States,  and  is  clearly 
demonstrated  in  the  British  report.  According  to  the  decisions  of  the 
Supreme  Court  of  the  United  States,  the  only  allowance  which  ought 
to  be  made  in'respect  of  prospective  catch  is  in  the  nature  of  interest 
from  the  time  of  the  destruction  of  tlte  vessel.^ 

I  should  myself  be  disposed  to  adopt  a  more  liberal  mode  of  compen- 
sation, and  to  award  for  prospective  profits  a  reasonable  percentage  on 
the  values  of  the  vessels  and  outfits ;  but  I  cannot  but  think  that  if  a 
year's  wages  is  to  be  awarded,  as  proposed,  for  the  officers  and  crews, 
the  amount  of  25  per  cent,  on  those  values  as  claimed  in  the  American 
tables  presented  on  the  26th  of  August,  in  case  of  the  claim  for  pros- 
pective catch  being  disallowed,  far  exceeds  what  is  properly  assignable. 
The  total  amount  claimed  for  the  whaling- vessels  and  outfits,  an  amount, 
which,  as  I  shall  presently  show,  bears  every  sign  of  great  exaggera- 
tion, is  $1,780,691.  A  claim  of  $659,021  is  advanced  for  secured  earn- 
ings. To  award  a  further  sum  of  $400,000,  as  claimed,  in  lieu  of  pros- 
pective profits,  would  make  a  total  allowance  of  over  $1,000,000  (or  60 
per  cent,  of  the  original  values  of  the  vessels  and  outfits)  for  secured 
and  prospective  outfits  alone ;  in  addition  to  a  sum  of  $588,000,  or  more 
than  30  per  cent,  more,  for  the  wages  of  the  officers  and  crew,  (which 
are  supposed  to  come  out  of  the  gross  earnings,)  and  this  irrespective 
of  the  fact  of  interest  being  claimed  on  the  whole  from  the  date  of  the 
capture. 

'  See  Mr.  Justice  Story's  judgment  in  the  case  of  the  Lively  (1  Gallison,  315.)  Brit- 
ish Appendix,  vol.  vii,  pp.  13, 14.  00(jl( 
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(B.)  As  to  the  claims  for  ^ross  freights  amounting?  to  $1,007,153. 

That  these  claims  are  also  greatly  exagg(?rate(l  appears  from  the  several 
instances  to  be  found  commented  on  in  the  British  re])orts,     chm.  for  «r.M, 
but  the  same  fai^t  follows  beyoiid  a  donbt  from  the 'follow-  ''*"" '^ 
ing  consideration : 

In  a  report  presented  by  a  committee  of  the  House  of  EeprevSontatives 
of  the  United  States  in  1870,  a  table  is  to  be  found  (Table  XVI)  giving 
the  valve  of  the  gross  yearly  earnings  of  all  American  vessels  engaged 
in  the  foreign  carrying  trade  from  18G1  to  1870.  The  value  of  these 
gross  yearly  earnings  is  there  stated  to  amount  to  33j^  per  cent,  of  the 
value  of  the  vessels.  On  looking  at  the  British  tables  it  will  be  found 
that  the  amounts  claimed  for  freight,  although  for  individual  voyages 
not  exceeding  on  the  average  six  months  in  duration,  are  more  than  47 
\yev  cent,  on  the  alleged  values  of  the  vessels,  from  which  it  would  fol- 
low that  these  claims  are  exaggerated  to  the  extent  of  nearly  60  per 
cent. 

Independently,  however,  of  the  exaggeration  in  amount,  it  is  clear 
that  a  claim  for  gross  freight  as  distinguished  from  net  freight  cannot 
be  supported  by  any  sound  reasoning.  It  is,  moreover,  inconsistent 
with  all  the  English  and  American  authorities  on  the  subject.^  The 
United  States  counsel  seemed  to  have  themselves  thought  such  a  claim 
hopeless;  for,  on  the  19th  August  last,  they,  for  the  first  time,  as- 
serted that  these  were  claims,  not  for  gross,  but  for  net  freights.  It  is 
sufiicient  on  this  point  to  say  that,  in  the  face  of  the  well-known  offi- 
cial estimate  above  referred  to,  according  to  which  the  gross  average 
yearly  earnings  of  American  mei'chant-vessels  amounted  only  to  33J  per 
cent,  of  the  values  of  the  vessels,  an  assertion  that  claims  amounting  to 
more  than  47  per  cent,  of  such  values  were  advanced  for  7iet  and  not 
for  gross  freights  on  voyages  not  exceeding,  on  the  average,  half  a  year 
in  duration,  is  one  which  carries  its  own  refutation  on  the  face  of  it, 
especially  when  it  is  remembered  that  these  claims  are  generally  pre- 
sented in  the  revised  statement  as  claims  for  charter-party  or  bill-of- 
lading  freight. 

Under  these  circumstances  1  cannot  but  think  that  the  allowance  of 
50  per  cent,  on  these  claims,  which  the  tribunal  received  with  favor  and 
is  prepared  to  adopt,  is  far  in  excess  of  what  would  in  justice  satisfy 
them, 

(C.)  As  to  the  double  claims. 

They  consist  in  the  main  of  claims  made  by  the  owners  for  the  value 
of  their  property,  simultaneously  with  claims  advanced  by  Doui.da... 
insurance  companies  with  whom  the  property  was  insured, 
and  who  paid  the  owners  the  amount  of  their  loss.  To  pay  the  owners 
and  the  insurance  companies  these  double  claims  would  be  clearly 
equivalent  to  paying  the  losses  twice  over.  One  of  these  claims,  there- 
fore, must  necessarily  be  rejected. 

One  cannot  but  regret  that  these  claims  should  have  been  advanced, 
and  that  the  United  States  Government  should  not  at  once  have  ex- 
punged them  as  inadmissible,  instead  of  allowing  them  to  be  included, 
without  exception,  in  the  total  claims  of  the  United  States. 

These  double  claims  are  of  two  descriptions:  first,  those  which  are 
avowedly  and  intentionally  made,  or  were,  to  use  their  own  words,  ''  the 
claimants  protest  against  any  diminution  of  their  claims  by  reason  of 
their  having  been  paid  by  insurance  companies;''  secondly,  those  which 
are  tacitly  made. 

'See  report  of  committee  appoiuted  by  board  of  trade;  British  Appendix,  vol.  vii, 
pp.  9,  10. 


540  ARBITRATION    AT    GENEVA. 

As  regards  the  second  class  of  double  claims,  viz,  those  tacitly  made, 
it  is  enough  to  observe  that  tBey  were  pointed  out  many  months  ago  in 
the  British  reports  as  double  claims,  and  the  United  States  Government, 
although  it  has  had  in  its  possession  all  the  evidentiary  documents 
bearing  on  the  same,  has  never  denied  their  character  as  double  claims. 
It  is,  therefore,  clear  that  all  these  double  claims,  amounting  to  the  large 
sum  of  $1,682,243,  must  be  struck  out. 

(D.)  As  to  the  new  claims  presented,  for  the  first  time,  in  August  last. 

As  a  majority  of  my  colleagues  have  already  intimated  an  opinion 
that  these  claims  ought  to  be  excluded  from  consideration 
in  awarding  a  lump  sum,  it  is  only  necessary  for  me  to  state 
that  I  am  decidedly  of  the  same  opinion,  because  the  claims  are  entirely 
unsupported  by  any  evidence,  and  are  merely  based  upon  assumptions 
as  to  the  amount  of  wages  the  officers  and  crews  might  or  should  have 
been  receiving,  and  the  amount  of  personal  effects  which  they  might  or 
should  have  had  on  board  at  the  time  of  capture,  and  which  they  have 
lost  in  consequence  of  it.  I  find,  morever,  in  the  revised  statement  pre- 
sented with  the  United  States  Counter  Case,  claims  to  considerable 
amounts  actually  preferred  by  the  officers  of  some  of  the  vessels  for  loss 
of  wages  and  personal  effects,  and,  as  I  shall  show,  those  gentlemen 
have  been  by  no  means  disposed  to  undervalue  their  property.  Finally, 
it  seems  to  me  entirely  inconsistent  both  with  the  letter  and  the  spirit 
of  the  treaty  of  Washington  that,  at  tlielast  moment,  the  request  of  the 
tribunal  for  explanatory  tables  to  assist  it  in  the  discussion  of  the  various 
items  of  claims  should  be  taken  advantage  of  to  swell  the  amount 
already  presented,  without  giving  the  British  government  an  opportunity 
to  advance  argument  and  evidence  in  opposition  to  such  increase. 

For  all  these  reasons  I  am  clearly  of  opinion  that  the  claims  for 
prospective  catch  and  for  gross  freights,  the  double  claims  and  the  new 
claims  presented  in  August  last,  altogether  amounting  to  the  sum  of 
$8,848,697,  must  be  rejected. 

I  now  proceed  to  consider  the  questions  relating  to  the  value  of  the 
propen  doMro  ed.  P^^P^^^^  actuallv  destroycd.  It  is  admitted  in  the  argument 
ropeny  oMroye  ^^-^j^^  Uuitcd  Statcs  Governmcut  that  these  claims  had  never 
been  audited  by  that  Government.  I  cannot  help  thinking  it  would  have 
been  better  if,  before  the  United  States  called  upon  this  tribunal  to 
estimate  the  value  of  claims  to  be  assessed  by  it  without  an  inspection  of 
the  documents  which  are  said  to  be  filed  at  Washington,  these  claims  had 
been  audited  under  the  authority  of  the  United  States  Government.  Had 
this  been  done  I  think  it  is  only  fair  to  assume  that  the  very  numerous 
demands  which  are  manifestly  extravagant  would  have  been  diminished 
in  amount  in  the  same  manner  as  the  claims  in  respect  of  the  vessels 
sunk  in  the  River  Seine  (more  than  once  referred  to  in  the  British 
reports)  were  reduced  after  they  had  been  thoroughly  sifted  by  Her 
Majesty's  government.  The  tribunal  is,  in  fact,  called  upon  to  estimate 
the  values  of  vessels,  the  age  and  class  of  which  are  not  given,  and  the 
values  of  cargoes,  of  which  neither  the  description  nor  quantity  is  stated. 
Under  these  circumstances  it  is  manifest,  from  the  experience  eve»y  dajy 
gained  in  courts  of  justice,  that  a  very  considerable  deduction  ought  to 
be  made  from  the  estimates  presented  by  the  claimants  in  respect  of  the 
losses  for  which  they  are  claiming  compensation.  To  hold  Great  Britaiu 
simply  liable  for  the  amounts  demanded  by  the  claimants  would  not  be 
to  award  the  latter  fair  compensation,  but  to  grant  them  enormous 
profits. 

I  now  proceed  to  consider  the  values  of  the  vessels — and,  first,  the 
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whalers.  The  fact  of  the  extraordinary  express  double  claims  advanced 
in  respect  of  these  vessels  is  of  itself  sufticient  to  make  one  vai .«•  of  whn»m,- 
look  with  some  suspicion  on  the  other  items  of  claim.  I  '""''*'^*- 
believe  that  the  estimate  of  $100  per  ton  for  ship  and  outfit,  proposed  in 
the  British  reports,  is  such  as  would  be  accepted  as  adequate  by  persons 
acquainted  with  the  character  and  value  of  whaling- vessels.  It  is,  more- 
over, borne  out  by  the  fact  that  the  claims  for  insurance  in  the  revised 
statement  show  that  these  vessels  were  not  insured  at  so  high  a  value. 

But  I  am  ready  to  refer  to  a  standard  given  by  the  claimants  them- 
selves. I  find  that,  in  the  case  of  the  fourteen  whalers  destroyed  by  the 
Alabama,  with  a  tot^l  tonnage  of  3,560  tons,  a  claim  is  advanced  for 
vessels  and  outfits  of  $409,233,  which  is  equivalent  to  a  valuation  of  less 
than  $115  per  ton.  In  the  case  of  the  whalers  destroyed  by  the  Shenan- 
doah, on  the  contrary,  with  a  total  tonnage  of  8,560,  the  claim  under  the 
same  head  amounts  to  $1,325,768,  or  very  nearly  $155  per  ton.  I  cannot 
see  w^hy  the  average  value  of  the  whalers  destroyed  by  the  Shenandoah 
should  so  vastly  exceed  that  of  those  destroyed  by  the  Alabama,  and  I 
certainly  think  the  average  in  the  latter  case  may  be  taken  as  likely  to 
be  more  near  the  mark. 

As  regards  the  merchant- vessels  I  see  jio  reason  to  doubt  that  the 
British  average  estimate  of  $40  per  ton  is  adequate ;  but  there  vai,.. M,of.n-rch.u.i 
is  one  mode  of  arriving  at  an  average  estimate  which  is  open  ^•^ "  '"• 
to  no  objection.  It  appears  from  the  same  table,  in  the  report  presented 
to  the  Congress  of  the  United  States  already  referred  to,  that  the  aver- 
•  age  value  of  American  vessels  engaged  in  the  foreign  trade  was,  in  the 
year  1861,  $11  per  ton,  and  that  it  has,  since  tlie  year  1862,  been  $45 
per  ton.  It  will  be  found,  on  looking  at  the  United  States  argument, 
that  it  is  there  strongly  urged  that  the  depredations  committed  by  the 
confederate  cruisers  occasioned  a  very  serious  diminution  in  the  value 
of  American  shipping  property.  This  assertion  seems  directly  opposed 
to  the  statistical  information  given  in  the  table  I  have  just  referred  to; 
but  whether  it  be  or  be  not  correct,  it  cannot  be  doubted  that  an  es- 
timate of  the  merchant- vessels  at  the  rate  of  $45  per  ton  must  be  a  very 
liberal  estimate.  The  adoption  of  this  valuation  would  cause  the  British 
allowance  to  be  increased  by  $200,000,  but  it  would  cause  the  claim  of  the 
United  States  to  be  diminished  by  more  than  $500,000. 

I  now  come  to  the  claims  for  cargo.  Those  claims,  it  must  be  re- 
membered, include  claims  for  the  value  of  goods,  insurances,  ^^^^^  ^^^  ^^ 
commissions,  and  profits  on  the  same  cargoes ;  profits  which  '"'  ^^ <^«f»««^"  ^ 
will  be  found  to  be  claimed  at  the  rate  of  sometimes  25,  sometimes  50, 
and  sometimes  as  much  as  100  per  cent.  Moreover,  it  is  important  to 
observe  that,  as  merchants  generally  considerably  overvalue  their  t)fop- 
erty  in  policies  of  insurance,  and  always  include  in  the  amount  insured 
the  premium, of  insurance  itself,  a  considerable  reduction  ought  to  be 
made  from  the  amounts  claimed  by  insurance  companies.  Again,  for 
reasons  fully  stated  in  the  first  British  report,^  it  is  generally  impossible 
to  trace  the  double  claims  which  are  advanced  for  cargoes ;  and  yet  the 
probability  certainly  is  that  they  exist  to  at  least  as  great  an  extent  as 
they  have  been  proved  to  exist  in  the  cases  of  vessels  and  freights. 
Taking  all  these  circumstances  into  consideration,  I  believe  that  most 
persons  who  study  these  claims,  and  who  are  acquainted  with  the  sub- 
jects to  which  they  relate,  will  consider  the  reduction  of  12  per  cent, 
which  has  been  made  in  the  British  estimate  from  the  total  claim  for 
cargo,  commission,  profits,  and  insurances  on  the  same,  a  very  moderate 
reduction. 

^British  Appendix,  vol.  vii,  p.  13.        Digitized  by  GoOglC' 
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Tlie  last  item  of  claims  to  be  considered  is  that  relating  to  personal 
chu:u<  !or  per.  effccts.  Tliat  some  of  these  claims  are  exorbitant  is  proved 
»on.uti.ct..  lyy  ^i^Q  various  instances  cited  in  the  British  reports.  I  will 
direct  attention  to  a  few  of  them. 

Ebenezer  ]Xye,  the  master  of  the  Abigail,  a  whaling-vessel  of  310  tons, 
has  claimed  upwarJls  of  $10,000,  or  £3,200,  for  the  loss  of  personal  ett'ects 
on  board  that  vessel.  Again,  the  master  of  the  Rockingham,  a  vessel 
of  976  tons,  has  claimed  for  personal  etfects  $8,054,  or  £1,600.  In  the 
Winge  1  Racer,  a  passenger  claims  for  loss  of  office  as  consul  $10,000, 
over  and  above  $1,015  for  lo^  of  personal  effects.  Finally,  in  the  Crown 
Point,  a  vessel  of  1,100  tons,  the  master  and  the  mate  each  advance 
claims  for  $10,000.  Excepting  in  these  and  some  other  similar  cases,  in 
which  the  demands  are  evidently  grossly  exaggerated,  all  the  claims 
for  personal  effects  have  been  allowed  in  the  British  estimate,  and  I  se« 
no  reason  whatever  for  adding  to  the  amount  which  is  proposed  to  be 
allowed  in  that  estimate  under  this  head. 

On  the  whole,  therefore,  1  am  of  opinion  that  if  half  a  million  dollars 
were  to  be  added  to  the  British  estimate,  more  than  adequate  compen- 
sation will  in  all  probability  be  granted  for  any  direct  losses  which  may 
have  been  occasioned  by  the  confederate  cruisers,  and  that,  therefore, 
the  tribunal  ought  to  assess  these  claims  at  au,amouut  not  greater  than 
$8,000,000. 

In  the  observations  on  M.  Staempfli^s  calculations  which  I  submitted 
to  the  other  members  of  the  tribunal  on  the  2d  of  September,  and  which 
will  be  found  in  the  protocol  of  that  date,  I  have  shown  that,  even  in- 
cluding the  allowances  of  $988,000  for  profits  and  wages  of  the  whalers, 
and  the  allowance  of  50  per  cent,  on  the  claims  for  freights,  and  striking 
a  mean  between  the  British  estimate  and  the  gross  claims  for  the  other 
items  not  absolutely  disallowed  by  the  tribunal,  the  amount  should  not 
exceed  $10,000,000  in  round  numbers. 

The  tribunal  having  formed  its  estimate  of  the  actual  loss  sustained 
in  respect  of  ships  and  property  at  the  time  of  their  destrac- 
tion,  a  most  important  question  presents  itself,  whether,  to 
such  actual  value,  interest  from  the  time  of  loss  should  be  superadded. 
Upon  this  question,  which  is  entirely  in  the  discretion  of  the  tribunal, 
according  to  what  it  may  deem  equitable  and  right  under  all  the  circum- 
stances, we  have  had  the  advantage  of  very  able  arguments.  Looking 
to  technical  considerations  alone.  Sir  Roundell  Palmer's  argument  ap- 
pears to  me  to  be  unanswerable.  But  I  confess  I  should  be  disi>osed, 
when  able  to  deal  with  a  case  of  indemnity,  unfettered  by  tC/Chnical  con- 
siderations, as  I  think  we  may  do  in  the  i)resent  instance,  to  hold  that 
where  a  pecuniary  indemnity  against  loss  is  to  be  given,  such  indem- 
nity is  not  complete  unless  the  party  is  compensated,  not  only  for  the 
property  actually  destroyed,  but  for  the  profit — here  to  be  represented 
by  interest-^which  that  property  would  have  brought  him.  If  a  man 
loses  property  worth  £1,000,  which,  but  for  the  loss,  he  would  have  con- 
tinued to  turn  to  some  profitable  account,  and  after  a  given  period  the 
actual  value,  namely,  the  £1,000,  is  given  to  him,  and  no  more,  it  is 
plain  that  he  remains  a  loser  of  all  the  profit  he  would  have  realized  in 
the  mean  time ;  in  other  words,  he  remains  to  that  extent  uhindemnified. 
Under  ordinary  circumstances,  therefore,  I  should  have  been  willing  to 
award  interest,  when  awarding  compensation  for  property  destroyed. 
But  there  are  in  this  case  most  peculiar  circumstances  which  make  me 
incline  to  a  different  conclusion. 

The  first  is,  that  neither  the  British  government,  nor  British  subjects, 
were  the  authors  of  the  damage  done.    All  that  can  be  ascribed  to  the 
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British  government  is  want  of  diligence  in  not  preventing  these  vessels 
from  leaving  British  waters  on  their  work  of  mischief.  Professor 
Bluntschli  has  done  justice  to  the  British  government  in  this  respect: 

II  lie  faut  d'aillenrs  pas  perdre  de  viio  que  tous  ces  effets  d^astreiix  sent  en  premier 
lieu  imputablos,  uou  pas  au  gouvernement  anglais,  mais  aux  croiseurs  eux-mdines.  Per- 
sonne  u'accusera  le  gouvernement  anglais  d'avoir  donu6  mission  de  d^truire  les  navires 
de  commerce  aradricains,  on  d'avoir,  par  ses  agissements,  entrav<S  ou  endommag^  la  • 
marine  am6ricaine.  Ce  que  Ton  peut  Ini  reprocher  k  bon  droit,  (en  supposant  que  les 
faits  cit(^s  plus  batit  doivent  Stre  consid^r^s  corame  avou6s  on  prouv^s, )  ce  nVst  pas  un 
faity  mais  une  omimon  centre  U  droit,  Sa  faute  ne  consists  pas  -X  avoir  6quip6  et  appa- 
reill^  les  corsaires,  mais  h  n^avoirpas  empc<:he  laxir  armement  et  leur  sortie  de  son  terri- 
toire  neutre.  Mais  cette/auten'a  qu'un  rapport  indirect^  et  uulleraent  un  rapport  directf 
avec  les  depredations  r6ellemeut  commises  pas  les  croiseurs.  * 

American  citizens  have  saflFered  by  the  acts  of  American  citizens. 
Great  Britain  is  to  make  good  the  injury.  Why  f  Because,  in  order  to 
commit  these  acts,  the  wrong-doers  began  by  violating  her  laws,  and 
her  government  was  not  quick  enough  in  preventing  them.  But  who 
were  the  American  citizens  who  did  these  things  and  brought  these 
injuries  and  losses  on  American  citizens!  Private  indi\iduals!  No! 
Eleven  States,  heretofore  an  integral  i)ortion,  and  now  again  an  integ- 
ral portion,  of  the  North  American  Union — in  other  words,  an  integral 
portion  of  the  body  who  are  the  plaintiffs  against  Great  Britain  in  this 
memorable  suit.  And,  to  make  the  anomaly  of  the  i>osition  more  com- 
plete, but" for  concessions  ivoluntarily  made.  Great  Britain  would  have 
been  enabled  to  say,  first,  that  she  was  not,  and  could  not  be,  liable  to 
another  nation  for  losses  sustained  through  breaches  not  of  international 
but  of  her  own  municipal  law ;  next,  that  if  she,  on  the  one  hand,  was 
liable  for  injury  done  to  American  citizens,  because  her  government  by 
'  greater  diligence  might  have  prevented  them,  she,  on  the  other  hand, 
might  have  claimed  to  be  recouped  by  States,  now  forming  an  integral 
part  of  the  Union,  as  having  been  the  actual  wrong-doers  through  vio- 
lation of  her  law,  whatever  sum  she  was  obliged  to  pay  as  compensation. 

For,  had  the  Confederate  States  possessed,  or  had  they  succeeded  in 
acquiring  an  independent  nationality.  Great  Britain  would  have  had  a 
perfect  right  to  insist  on  being  indemnified  for  a  pecuniary  loss  incurred 
through  a  violation  by  them  of  her  neutrality  and  of  her  law.  The 
nationality  of  those  States  is  now  again  united  with  and  merged  in 
that  of  the  United  States,  now  plaintiffs  against  Great  Britain.  And 
though,  the  compensation  being  asked  for  losses  suffered  by  individual 
American  citizens,  and  not  by  the  Government  of  the  United  States, 
Her  Majesty's  government  were,  in  my  humble  opinion,  right  in  not 
taking  their  stand  on  such  an  objection,  I  cannot  but  think  that,  look- 
ing to  all  these  circumstances,  this  tribunal,  in  the  exercise  of  the 
equitable  and  unfettered  jurisdiction  with  which  it  is  invested,  might 
well  decline  to  add  interest  to  the  amount  of  the  loss  actually  sustained. 

Even  if  interest  should  be  given,  it  seems  to  me  that,  as  the  United 
States  might  have  had,  as  far  back  as  the  year  1869,  an  arbitration  for 
the  purpose  of  having  these  identical  claims  adjudicated  upon,  an  arbi- 
tration having  been  ottered  by  Great  Britain  and  accepted  by  the  Execu- 
tive of  the  United  States,  and  having  only  failed  because  rejected  by 
the  American  Senate,  all  claim  to  interest,  as  from  that  date,  should,  as 
matter  of  equity,  be  disallo«ved  by  the  tribunal. 

At  all  events,  I  can  see  no  reason  why,  under  all  these  circumstances, 
anything  more  than  the  lowest  rate  of  interest  anywhere  prevailing  in 
the  United  States  should  be  allowed,  and  I  cannot  concur  in  the  rate  of  6 
per  cent,  adopted  by  the  tribunal. 
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1  have  now  traveled  through  the  wide  range  of  this  inquiry,  partly 
couciuiion         ^^  order  to  place  the  facts,  over  which  a  cloud  of  prejudice 
ouc  u»,on.         j^^  heeu  raised,  in  their  true  light ;  partly  to  explain  the  rea- 
sons which  prevent  my  concurring  in  the  award  which  the  majority  of 
the  tribunal  have  thought  it  right  to  pronounce. 

The  result  is  that,  while  I  differ  from  the  grounds  on  which  the  de- 
cision of  the  tribunal  in  the  case  of  the  Alabama  is  founded,  neverthe- 
less, owing  to  the  special  circumstances  to  which  I  have  hereinbefore 
called  attention,  I  concur  in  holding  Great  Britain  liable  in  respect  of 
that  ship. 

With  respect  to  the  Florida,  on  the  best  judgment  I  can  form  upon  a 
review  of  all  the  facts,  tBe  charge  of  want  of  due  diligence  is  not  made 
out.  I  cannot  concur  in  thinking  that  anything  was  left  undone  by  the 
government  of  Her  Majesty  which  could  be  reasonably  expected  of 
them,  or  the  omission  of  which  can  justly  subject  them  to  the  charge  of 
want  of  due  diligence  and  care.  I  cannot  agree  that  the  law  of  Great 
Britain  should  have  been  changed  because  of  the  breaking  out  of  the 
civil  war.  First,  because  the  existing  law  was  adequate  to  all  thatcoald 
reasonably  be  expected ;  secondly,  because,  at  all  events,  there  was  at 
the  time  no  reason  for  believing  it  other  than  sufiScient ;  lastly,  because 
even  if  the  law  might  have  been  improved  and  the  hands  of  the  Executive 
strengthened  with  advantage,  the  LTuited  States  could  have  no  possible 
right  to  expect  any  amendment  of  the  British  law  so  long  as  their  own 
remained  unaltered. 

As  to  the  Shenandoah,  I  cannot  express  too  strongly  my  dissent  from 
the  decision  of  the  majority. 

Xot  concurring  in  the  decision  as  to  the  Florida  and  Shenandoah,  I 
cannot,  of  course,  concur  in  awarding  the  sum  which  is  to  be  paid  ou 
account  of  the  damage  done  by  them. 

Even  if  this  were  otherwise,  I  should  still  hold  the  amount  awarded 
greater  than  it  should  have  been. 

Lastly,  under  the  very  special  circumstances  out  of  which  these  claims 
have  arisen,  it  appears  to  me  that  the  allowance  of  interest  was  uncalled 
for  and  unjust. 

But  while  the  award  of  the  tribunal  appears  to  me.  to  be  open  to  these 
exceptions,  I  trust  that,  by  the  British  people,  it  will  be  accepted  with 
the  submission  and  respect  which  is  due  to  the  decision  of  a  tribunal 
by  whose  award  it  has  freely  consented  to  abide. 

The  United  States,  on  the  other  hand,  having  had  the  claims  oj  their 
citizens  for  losses  sustained  considerately  weighed,  and  compensatiou 
awarded  in  respect  of  them,  will  see,  I  trust,  in  the  consent  of  Great 
Britain  to  submit  these  claims  to  peaceful  arbitration,  an  honest  desire 
on  her  part  to  atone  for  any  past  errors  or  omissions  which  an  impartial 
judgment  might  find  to  have  existed — and  will  feel  that  all  just  cause  of 
grievance  is  now  removed — so  that,  in  the  time  to  come,  no  sense  of  past 
wrong  remaining  unredressed  will  stand  in  the  way  of  the  friendly  and 
harmonious  relations  which  should  subsist  between  two  great  and  kind- 
red nations. 

A.  E.  COCKBURN. 

Geneva,  September  14, 1872. 
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V.-REPLY  OF  THE  SECRETARY  OF  STATE,  ACKNOWLEDGING 
THE  RECEIPT  OF  THE  REPORT  OF  THE  AGENT  OF  THE 
UNITED  STATES,  AND  COMiMENTING  UPON  THE' OPINION 
OF  THE  ARBITRATOR  APPOINTED  BY  HER  BRITANNIC 
MAJESTY. 


Department  of  State, 

WaMngtdn,  October  22,  1872. 

Sir:  I  have  received  your  report  of  tlie  date  of  September  21,  with 
the  accoinpauying  protocols  and  award  and  opinions  of  A.k.,owicd.in«  the 
the  arbitrators.  1  congratulate  you  most  cordially  upon  rc«:.i.i  of  the  report. 
the  terminatjou  of  your  arduous  and  ably-conducted  labors  and 
upon  the  success  which  has  attended  the  arbitration.  The  Presi- 
dent directs  me  to  convey  to  you  and  to  the  counsel  who  attended 
the  tribunal  on  the  part  of  the  United  States,  and  to  the  other  gentle- 
men who  were  engaged  with  you  at  Geneva,  the  expression  of  his  thanks 
and  high  appreciation  of  the  great  ability,  learning,  labor,  Th.p^.id«^nf.ap- 
and  devotion  to  the  interests,  the  dignity,  and  honor  Of  *the  •''''''*' 
nation  which  each  in  his  approprkite  sphere  has  made  so  successfully 
, conducive  to  the  very  satisfactory  result  which  has  been  reached.  This 
result  may  be  summarily  stated  thus :  The  United  States  claimed  that 
Great  Britain  had,  during  the  recent  rebellion  in  this  country,  liiiled,  by  ^ 
act  aiid  by  omission,  to  fulfill  toward  this  Government  the  duties  due  from 
one  state  to  another,  and  that  she  was  liable  in  damages  to  make  good 
the  losses  resulting  directly  from  the  acts  of  several  vessels  which  had 
been  fitted  out  and  had  been  allowed  to  depart  from  her  ports  in  viola- 
tion of  such  duties.  The  United  States  also  deemed  it  important  to 
obtain  from  the  tribunal  an  expression  of  opinion  whether  certain 
claims  for  indirect  or  remote  losses,  which  had  been  advanced  at  the 
time  of  their  occurrence,  and  had  been  the  subject  of  much  diplo- 
matic correspondence,  as  well  as  of  public  discussion,  and  which  had  not 
been  eliminated  in  the  previous  negotiations  from  the  matters  of  differ- 
ence ifttween  the  two  governments,  did  or  did  not  constitute  good 
foundation  for  demand  or  ^ward  of  damages  between  nations. 

Great  Britain  denied  that  she  had  failed  of  any  duty  toward  this  Gov- 
ernment, or  that  she  was  liable  to  make  good  any  losses  resulting,  either 
directly  or  indirectly,  from  any  such  acts. 

The  questions  at  issue  between  the  two  governments  were  by  the 
treaty  referred  to  the  decision  of  the  High  Tribunal  which  convened  at 
Geneva. 

The  arbitrators,  having  the  case  and  the  counter  case  of  both  govern- 
ments and  the  argument  of  the  counsel  of  the  United  States  ^^  ^^^.^^  ^^  ^^^ 
before  them,  at  their  session  on  the  19th  of  June  stated  nrbu^S"un*Jh/ur 
that,  "after  the  most  careful  perusal  of  all  that  has  been  *''"^''^''"""- 
urged  on  the  part  of  the  Government  of  the  United  States  in  respect  of 
these  claims,  they  have  arrived,  individually  and  coUectivelyy  at  the  con- 
clusion that  these  claims  do  not  constitute,  upon  the  principles  of  inter- 
national law  applicable  to  such  cases,  good  foundation  fcgp  an  award  of 
compensatioi>  or  computation  of  damages  between  nations.".  At  tj^e* 
35  n  .,„...,  ^OOgle 
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next  meeting  of  the  arbitrators  you  stated  that  that  '*  declaration  made 
by  the  tribunal,  individually  and  collectively,''  ♦  ♦  •  was  "  accepted 
by  the  President  of  the  United  States  as  determinative  of  their  judgment 
upon  the  important  question  of  public  law  involved.'' 

At*the  next  meeting,  the  agent  of  Her  Britannic  Majesty  read  a  state- 
KDtrjr  of  judrmrnt  "i^nt  tliat  Hcr  Majcsty's  government,  being  informed  of 
oniheind,r*ctciaim5.  ^jj^  statctfient  mado  by  you  at  the  pi*evious  meeting,  as- 
sumed "that  the  arbitrators  will,  npon  such  statement^  think  fit  now  ta 
declare  that  the  said  several  claims  are,  and  from  henceforth  will  be, 
wholly  excluded  from  their  consideration,  and  will  embodjt  such  decla- 
ration in  their  proctocol  of  this  day's  proceedings;"  which  declaration, 
at  this  request  of  the  agent  of  the  British  government,  was  made,  thua 
excluding,  by  the  act  of  the  tribunal,  from  future  consideration  claims^ 
which,  until  then,  had  been  the  subject  of  controversy. 

This  conclusion  may  be  regarded  as  decisive  of  the  non-admissibility 
Kffm  of  ti.iH  juds  of  claims  for  such  remote  or  consequential  losses  as  the 
"*^"'-  foundation  of  a  demand  for  compensation  in  damage  as 

between  nations,  under  the  principles  of  international  law. 

These  controverted  claims  being  thus  eliminated,  the  tribunal  pro- 
Th»B,vnrdofu.«.  cccdcd  to  thc  consideration  of  the  other  claims,  and  of 
tribunaL  ^1,^  ^.j^j,^^  counter  case,  and  arguments  on  either  side,  and  on 

the.  14th  of  September  decljired  that  Great  Britain  had,  with  respect  to 
three  of  the  vessels  and  four  of  their  tenders,  of  which  complaint  had 
been  made,  failed  to  fulfill  duties  toward  this  Government,  and  awarded 
the  payment  to  the  CTnited  States  of  tjie  sum  of  $15,500,000  in  gold,  as 
the  indemnity  to  be  paid  by  Great  Britiiin  to  the  United  States  for  the 
satisfaction  of  all  the  claims  referred  to  the  consideration  of  the  tri- 
^bunal. 

Your  report  bears  testimony  to  the  high  character,  the  patient  labor, 
the  learning,  impartiality,  and  dignity  of  bearing  c^  the 

The  difnify,  iniparti-  .  ,  *^'  *  1  '       1    'x        x  U        xl         /•   •         Jl 

«i.iy,nnd^b*.nring  of  the  eminent  pcrsous  named  as  arbitrators  by  the  friendly  pow- 
b?'\SirswXeS!  ers  which  complied  with  the  joint  request  of  this  Goveru- 
«ndBr««.L  mcnt  aud  that  of  Her  Britannic  Majesty. 

Mr.  Adams,  on  this  as  on  all  occasions  of  his  public  service,  fulfilled 

Mr.Ad^mTrreivr.  thc  cxpcctations  to  whlch  his  appointment  gave  rise.    It  is 

!i;nt*M'!o.^iy"?odofgi*fttifying  to  know  that  his  course,and  the  ability  displayed 

the  I'rc.drnu         ^y  \^\j^^  hR\e  rcccivcd  the  acknowledgment  of  Her  Majesty's 

government,  to  which  the  President  has  united  his  acknowledgment. 

I  find  on  reference  to  the  protocol  No.  32,  accompanying  your  report, 
and  containing  a  record  of  the  proceedings  of  the  tribunal 
opLo^nf'^s7Aie""  of  arbitratiou  on  the  14th  of  September,  that  after  the 
«ndrrc«iburn.  gigugturc  of  thc  decislou  aud  award  of  the  tribunal  by  the 
four  assenting  arbitrators,  and  after  the  same  had  been  delivered  to  the 
agents  of  the  two  governments.  Sir  Alexander  Coekburn,  the  arbitrator 
named  on  the  part  of  Great  Britain,  having  declined  to  assent  to  that 
decision,  made  a  statement  of  his  own,  which  the  tribunal  ordered  to 
be  recorded  as  an  annex  to  the  protocol. 

It  does  not  appear  by  the  protocol  that  the  document  which  was  thus 
T\un  opinion  not  ordercd  to  bc  aiuiexed  was  rcad  at  tliG  timc.  Indeed,  your 
h^^^oKB^J".""''"'"  report  on  the  subject  sly)ws  that  that  paper  was  presented 
at  the  last  moment  of  the  final  sitting  of  tlio  tribunal,  and  that  the  con- 
tents thereof  were  not  made  knowij  to  the  other  meibbers  of  the  tribu- 
nal or  to  the  agent  or  counsel  of  the  United  States. 

I  cannot  doubt  that  if  you  .had  had  the  opportunity,  to  become  ac- 

li   ti.^   poT^nnt-qiiaiuted  with  the  contents  of  this  extraordinary  document 

MM>^ll^u^.'^ Ivnob'  you  would  have  felt  it  your  right  and  duty  to  object  to  the 

,r.xr.n„.  reception  and  filing  of  a  paper  which  would  probably  not 
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have  been  officially  received  by  the  tribunal  had  an  opportunity  been 
afforded  to  invite  their  attention  to  some  of  its  reflections  on  this  Gov- 
ernment, its  agent,  and  counsel. 

It  is  not  my  intention  to  discuss  or  to  comment  upon  the  tone  and 
character  of  this  very  remarkable  paper,  professedly  submitted  to  •one  of 
the  highest  tribunals  the  world  has  witnessed,  ^sitting  to  decide  some  of 
the  gravest  and  most  important  questions  ever  submitted- to  peaceful 
decision. 

But  in  this  paper  (which  is  officially  published  in  a  supplement  of  the 
London  Gazette,  dated  September  24,1872)  Sir  Alexander   j^rAcorkbampro- 
Cockburn  professedly  and  avowedly  speaks  of  himself  on  r'eTT^^^oTiWrvi'S; 
two  occasions  as  "  sitting  on  this  tribunal  as  in  some  sense  ""^'"r-"""- 
the  representative  of  Great  Britain." 

The  Government  of  the  United  States  here  has  no  occasion  to  pass 
judgment  on  this  attitude  of  the  arbitrator  named  by  Great  Britain.  I 
take  the  fact  as  I  find  it..  1  perceive  that  Sir  Alexander  Cockburn, 
while  advancing  as  public  law  opinions  which  are  "  published  by  au- 
thority ^  of  the  British  govertimeut,  professes  to  be  in  some  sense  the 
representative  of  that  government.  It  is  in  this  sense  that  he  speaks 
in  the  expression  of  his  reasons  for  dissenting  from  the  decision  of  the 
other  members  of  the  tribunal,  and,  therefore,  the  Government  of  the 
United  States  may  rightfully  take  him  at  his  word  as  speaking  for  Great 
Britain. 

The  positions  which  he  thus  maintains  in  behalf  anck  as  the  repre- 
sentative of  his  government  deserve  to  be  noted  for  their  n^„„eorthepo^ 
value  in  possible  future  questions.  i.^irri^'^mit 

He  holds  that  whatever  restrictions  the  neutral  in  the  "f"-^*  «"'*•»• 
exercise  of  his  territorial  rights  imposes  on  the  one  belligerent,  he  must 
impose  on  the  other  also.  • 

As  the  discussion  grows  out  of  the  case  in  which  one  of  the  belliger- 
ents is  a  legitimate  Government,  in  treaty-amity  with  the  neutral,  and 
the  other  a  rebel  in  arms  against  that  legitimate  Government,  it  is  to  be 
asi^med  that  the  proposition  applies  with  especial  force  to  such  a  case. 

He  maintains  as  a  rule  that  the  government  oS  a  country  can  only  be 
held  responsible  for  the  breaches  of  neutrality  committed  by  its  sub- 
jects when  it  may  reasonably  be  expected  to  prevent  them.  Such  a  rule 
seems  to  favor  neutral  right  in  the  same  degree  that  it  diminishes  neu- 
tral obligation,  which  it  measures  by  the  vague  standard  of  what  is  rea- 
sonable. 

He  maintains  the  right  of  tlie  subjects  of  a  neutral  to  supply  to  the 
belligerent  any  objects  available  for  warlike  purposes,  including  as. 
well  ships  of  war  (even  armed  ships)  as  arms  and  munitions,  provided 
the  same  be  done  animo  commercandi  and  not  animo  adjuvandi. 

A  rule  so  unqualified,  and  subject  only  to  the  belligerent  right  of 
blockade  and  of  capture  for  contraband,  is  a  very  broad  assertion  of 
neutral  right. 

In  discussing  the  question  of  due  diligence,  and  doing  so  with  the 
actual  case  in  his  mind,  he  reduces  as  far  as  he  may  the  standard  of 
diligence  in  favor  of  the  neutral.      • 

He  insists  on  the  right  of  the  neutral  when  called  upon  to  restrain  its 
subjects  to  proceed  in  conformity  with  the  spirit  of  its  legal  institutions, 
according  to  its  established  system  of  official  routiue,  with  such  legal 
advice  as  the  government  is  accustomed  to  receive. 

He  maintaius  that  the  neutral  government  is  not  to  be  held  respon- 
sible for  error  in  judgment,  npr  for  djeclining  to  seize  a  vessel  at  the  in- 
stance of  the  belligerent  on  merely  susjiicious  circumstances,  seemingly 
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inadequate  to  convict,  nor  for  miscarriage  of  justice  througli  some  mis- 
take of  the  courts,  nor  for  error  of  judgment  on  the  part  of  subordinate 
ofiBcers  of  the  government. 

His  views  relative  to  the  alleged  unfriendliness  of  the  British  minis- 
ter toward  the  United  States  and  that  of  the  British  subjects  and  col- 
onies, amounts  to  complete  justification  of  any  degree  of  sympathy  on  the 
part  of  the  authorities  or  subjects  of  a  neutral  government  in  favor  of 
the  rebels  of  any  other  government,  and  tends  to  exonerate  govern- 
ments and  subjects  alike  from  any  obligation  of  goodwill  toward  a  treaty 
friend,  the  suffering  legitimate  Government. 

His  conclusions  on  the  question  of  recognition  of  belligerency  ac- 
corded to  rebels  in  arms  preclude  any  possible  exception  on  the  score 
of  prematureness  or  other  circumstances. 

His  response  to  the  allegation  in  tUe  case  of  the  United  States,  that 
Great  Britain,  including  her  colonies,  was  the  arsenal,  the  navy -yard, 
and  the  treasury  of  the  insurgents,  assume*  that  on  recognition  of  the 
belligerency  of  rebels  they  became  possessed  of  equal  right  with  the 
legitimate  Government  in  the  ports  of  tUb  neutral.  And  yet  the  con- 
cession of  belligerency  to  insurgents  does  not,  in  his  view,  give  to  the 
legitimate  Government  any  cause  of  complaint  against  the  neutral  gov- 
ernment. 

He  unequivocally  justifies  the  use  of  the  ports  of  the  Bahamas  and 
of  Bermuda  as  entrepots  for  blockade-running  cargoes,  and  the  trans- 
shipment of  tl^  latter  into  lighter  craft,  thus  favoring  neutral  right  and 
protecting  the  exercise  of  that  right  in  a  manner 'most  favorable  to  a 
feeble  belligerent,  and  especially  to  insurgents  asagainst  their  govern- 
meflt. 

He  maintains  the  right  of  the  neutral  government  to  abstain  from  the 
eKcrcise  of  spontaneous  activity  for  the  repression  of  attempts  of  its 
subjects  to  violate  neutrality,  and  to  require  the  representative  of  a 
belligerent  power  asking  the  aid  of  the  government  to  make  out  a  case 
for  the  application  of  the  law,  just  as  it  is  left  to  do  to  an  ordinary* 
individual  who  desires  to  put  the  laws  in  motion  in  order  to  obtain 
redress  in  his  own  behalf. 

There  are  other  assertions  of  important  neutral  right,  but  these  are 
among  the  most  imi>ortant.  They  seem  all  to  be  available  in  a  possible 
future  to  the  United  States.  They  are  announced  by  the  "  representa- 
tive" of  the  British  government  in  the  tribunal  at  Geneva,  and  are 
"published  by  authority''  of  that  government,  without  dissent  or  quali- 
fication. 

It  is  not  my  present  purpose  to  discuss  these  various  positions.    Some 
Kffrctofth,.co„.  of  them  are  in  evident  conformity  with  the  views  of  public 
uZ\Z^  rlihu^l'd  policy  hitherto  expressed  or  practiced  by  the  United  States, 
obiigatiou^  ^J^|J  jjQ^  always  admitted  by  Great  Britain,  while  some  of 

them  are  in  qualification,  if  not  in  substance,  the  result  of  modem 
events,  and  especially  of  recent  controversy  between  the  United 
States  and  Great  Britain.  It  needs  but  the  most  cursory  glance  at 
*  the  mass  of  correspondence  and  of  other  documentary  matter  submitted 
to  the  tribunal  of  arbitration  to  see  how  thoroughly  the  remonstrances 
and  protestations  of  the  Government  of  the  United  States  against  the 
conduct  of  Great  Britain  have  quickened  and  stimulated  the  Euroi>eaD, 
and  above  all  the  British,  mind  into  more  careful  examination  and 
more  complete  perception  of  the  rights  and  obligations  of  neutral 
powers,  for  the  question  of  rights  is  inseparable  from  that  of  obli- 
gations. In  every  case  of  war  we  have  to  consider  alike  what  are 
the  rights  of  the  neutral  as  a£;;ainst  both  belligerents,  and  what  are  its 
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duties  as  respects  either  belligerent.  In  effect,  the  occurrence  of  war 
between  any  two  powers  involves  more  or  less  jnodification  of  the  free- 
dom of  action  of  the  neutral,  either  by  land  or  by  sea.  But  freedom  of 
action  is  the  general  right  of  every  sovereign  power,  although  in  time  of 
war  such  power  yields  a  portion  of  its  freedom,  that  is,  of  its  general  right, 
to  the  just  demand  of  one  or  the  other  of  the  belligerents.  It  should  be 
expected  to  yield  the  least  possible  of  that  general  freedom  that  will 
allow  it  to  be  neutral  in  fact,  for  this  constitutes  the  obligation  of  the 
neutral.  On  the  other  hand,  each  belligerent  is  entitled  to  demand  of 
the  neutral  in  profession  that  it  should  be  neuti'al  in  fact.  The  Unifed 
States  have  had  occasion  to  look  practically  at  both  sides  of  the  ques-, 
tion,  and  therefore  sometimes  to  assert  neutral  duties,  while  more  gen- 
erally asserting  neutral  rights  and  the  policy  of  peace,  to  such  extent 
and  under  such  circumstances  as  to  have  rendered  the  United  States  the 
champion  of  neutral  rights,  and  thus  by  moral  influence  "to  Jiave  acted 
potentially  on  the  course  of  dvents  in  Europe. 

History  repeats  itself. 

I  cannot  err,  therefore,  in  thinking  it  important  to  note  for  future 

memory  the  positions  in   this  respect  maintained  by  the    Theimport»n«of 

''representative ''of  the  British  government  at  Geneva,  and  SV^pJii^nVnireSf 

that  representative  the  Lord  Chief  Justice  of  England.  .      SfJnt""'"''  ***''^™' 

I  am,  sir,  vour  obedient  servant, 

HAMILTON  FISH.      . 

Hon.  J.  C.  Bancroft  Davis, 

dr. J  (It.,  cCt. 
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VI -REPORT  OF  THE  COUNSEL  OF  THE  UNITED  STATES. 


Washusgton,  November  25, 1872.    (Received  November  26.) 

SiE:  We  have  the  honor  tx)  report  that,  in  conformity  with  your  iu- 
straction  of  the  8th  of  December,  1871,  we  repaired  to  Europe  at  as  early 
a  day  thereafter  as  possible,  in  the  discharge  of  our  duty  as  counsel  of 
the  United  States  before  the  tribunal  of  arbitration  established  by  the 
treaty  of  Washington. 

While  occupied  in  the  preparation  of  the  Counter  Case  of  the  United 
States  and  of  the  general  argument,  in  their  behalf,  we  found  it  advan- 
tageoifS  to  dwell  in  Paris  for  convenience  of  access  to  books  of  diplomacy 
and  jurisprudence,  and  also  of  ready  communication  with  London  and 
with  Washington. 

In  June  we  proceeded  to  Geneva,  and  continued  there  until  the  close 
of  the  proceedings  before  the  arbitrators,  occupied  in  constant  attend- 
ance on  them,  lind  in  the  preparation  and  presentation  of  various  ad- 
ditional al*gumeuts  in  response  to  such  arguments  as  had  been  specifi- 
cally required  of  Great  Britain  by  the  tribunal.  We  refer  the  Depart- 
ment to  the  Counter  Case  and  documents  accompanying  the  same,  to  the 
main  argument  in  behalf  of  the  United  States,  to  the  successive  subse- 
quent arguments,  and  to  the  correspondence  of  the  agent  of  the  United 
States,  for  complete  information  regarding  our  acts  as  counsel  for  the 
Government. 

In  now  terminating  ourconnection  with  this  great  international  cause, 
we  beg  to  be  allowed  to  express  the  hope  that  the  President  will  see  in 
the  final  award  of  the  tribunal  proof  that  we  have  not  been  wanting  to 
the  important  trust  which  he  confided  to  us. 
And  we  remain,  &c., 

C.  GUSHING. 
WM.  M.  EVARTS. 
M.  li.  WAITE. 
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VII.-APPENDIX. 


OPINIONS  OF  STATESMEN,  MAGAZINES  AND  JOURNALS  OF  GREAT  BRITAIN 
AND  THE  CONTINENT  ON  THE  CONSTRUCTION  OF  THE  TREATY  OF 
WASHINGTON. 


I. 

Extracts  Jrom  fipccihcf<  vladc  in  a  dtbatc  in  the  House  of  Lords,  4th  of  Jiine^  lJ^7*i. 
[From  the  TiniOH  of  June  5,  1872.] 

The  Eaul  ok  Dekiiv  rose  and  said  : 
*  »  *  *  u  Everybody  knows  that  we  put  one  construction  on  the  treaty  and 
that  the  American  negotiators  put  another.  The  noble  earl  [Ear]  Granville]  stat^jd  that 
ho  conceived  the  indirect  claims  were  excluded  by  the  treaty  as  it  stands.  Now,  that 
matter  has  been  abundantly  Aiscussed  iu  both  houses,  in  every  newspaper,  in  every 
private  society,  an€  I  think  the  very  utmost  for  which  any  one  unconnected  with  the 
government  has  ever  contended  is  this,  that  the  language  of  the  treaty  was  so  vague, 
so  ambiguous,  so  uncertain,  that  it  may  bo  construed  either  way,  and,  therefore,  our 
construction  was  as  admissible  as  that  put  upon  if  by  the  other  side.  Now  I  do  not 
think  that  in  a  matter  of  such  enormous  importance,  after  the  plain  warning  which 
had  been  given  us  by  the  speech  of  Mr.  Sumnpr,  after  the  evidence  we  had  had  of  the 
immense  cousequence  which  the  American  Government  and  jieople  attach  to  these 
indirect  claims,  and  the  pertinacity  with  which  they  had  urged  ti^i,  I  do  not  think 
it  is  at  all  unreasonable  to  say  that  in  a  matter  of  that  kind  uncertainty  and  ambiguity 
in  the  language  of  the  document  to  which  you  must  appeal  as  the  supreme  authority 
upon  the  matter  ore  not  likely  to  inspire  confidence.  1  will  not  go  into  the  controversy 
raised  by  my  noble  friend.  He  says  the  indirect  claims,  even  if  in  the  treaty, 
are  waived  in  the  protocol,  and  he  referred  to  the  question  which  has  often  been  dis- 
cussed as  to  the  meaning  of  the  words  'amicable  settlement.*  Now,  the  obvious 
answer  to  that  has  often  been  given.  An  arbitration  is  not  an  amicable  settlement.  It 
is  a  means  by  which  an  amicable  settlement  may  be  arrived  at,  but  it  is  not  itself  a 
settlement.  I  do  not  want  to  go  into  that  question,  for  it  is  enough  for  my  argument 
to  say  that  in  a  matter  of  this  kind,  with  the  full  knowledge  that  we  have  bad  of 
what  was  claimed  by  the  other  side,  and  considering  the  immense  importance  of  the 
matter  at  issue,  there  ought  to  have  been  no  doubt  or  uncertainty.*' 

Loud  Caiuns  smd: 
**  *  *  *  **We  have  had  conflicting  views- as  to  the  construction  of  the 
treaty  fully  before  us;  and  now  I  tell  the  noble  earl  tUtit  I  accept  his  reference  to 
indicial  claims  as  no  compliment,  accompanied,  a^  it  Js,  with  a  sneer  that  I  am  capa- 
ble of  making  a  construction  of  %  document  in  one  place  differ  from  that  I  should 
give  in  another.*  [Loud  cheers.]  My  lords,  I  will  tell  the  noble  earl  somothins  more. 
He  says  he  talked  with  a  judge  half  an  hour  before  he  entered  this  house,  and  oe  said 
that  the  indirect  claims  were  clearly  inadmissible.  The  noble  earl  speaks  of  what  has 
been  said  by  very  learned  persons  in  this  country  and  elsewhere,  but  he  qaite  misan- 
derstands  what  those  learned  persons  spoke  about.  What  I  understand  them  to  be 
talking  abont — and  I  quite  agree  with  them— I  believe  that  no  judge  would  say  that 
these  indirect  claims  could  be  admitted  for  a  moment;  but  that  is  not  the  question : 
the  question  is,  whether  the  hands  of  the  tribunal  at  Geneva  are  sufficiently  tied  and 
bonnd  so  that  they  would  not  be  the  judges  to  say  whether  these  are  good  claims  or 
bad  claims.  [Hear,  hear.]  That  is  what  we  want  to  know^— that  is  what  my  noble 
and  learned  friend,  who  spoke  ladt  but  one,  put  very  fairly.  He  said,  with  regard  to 
the  supplementary  article,  that  what  the  commissioners  ought  to  have  done,  if  they 
had  understood  their  business,  was  to  have-added  a  new  article  to  exclude  these  claims. 
I  agree  that  the  claims  are  preposterous,  and  that  the  country  and  the  goyemment 
never  meant  to  entertain  them.  But  the  question  is,  what  ought  to  be  our  view  as  to 
the  construction  of  this  treaty  T  The  noble  marquis,  the  president  of  the  council, 
taunted  the  noble  marquis  behind  me  with  having  thought  it  consistent  with  his  duty 
to  make  observations  which  were  highly  iu  favor  of  the  American  view  of  the  case. 
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"  I  dure  say  I  shall  be  taunted,  perhaps,  in  the  same  way.  But  1  will  tell  the  uohle 
marquis  what  I  consider  consistent  with  my  duty.  I  consider  it  consistent  with  my 
duty  to  speak  the  truih — [cheers] — and  I  don't  care  whether  it  chimes  in  with  the 
views  of  the  Government  of  the  United  States  or  the  government  of  this  country. 
[Hear,  hear.]  The  noble  earl  opposite  taunted  me  with  having  an  opinion  on  this 
subject  which  I  am  afraid  to  express.  I  ^o  further,  and  say  that  in  my  belief  the 
strong  argument  with  the  United  States  is  not  to  insist,  as  the  g<^ernment  have  in- 
sisted, that  the  construction  of  this  treaty  is  free  from  all  ambijj^uity.  The  govern- 
ment never  made  a  greater  mi.stako  than  when  they  went  to  the  United  States  in  the 
first  instance,  and  said  to  them,  *  You  are  making  claims  not  only  against  all  principle, 
but  in  flagrant  opposition  to  the  treaty.'  • 

.  *♦  I  say,  generous  and  high-spirited  men  could  not  have  endured  language  of  that 
kind  without  making  a  contest  and  struggle  against  it.  [Hear,  hear.]  Now,  I  tell 
the  noble  earl  my  view  about  the  construction  of  this  treaty.  The  prime  minister 
says  tliero  is  no  ambiguity ;  that  no  sane  person  could  have  ever  entered  into  a  treaty 
which  had  such  a  construction  as  America  had  put  on  it.  The  noble  earl  himself,  1 
believe,  in  his  despatches  uses  language  peculiarly  strong-in  regard  to  the  construction 
of  the  treaty.  The  commissioners  tell  us  they  were  responsible  for  having  represented 
to  the  government  that  they  understood  a  promise  to  be  given  that  these  claims  wduld 
not  be  put  forward  by  the  United  States,  and  to-night  the  neble  earl  said  that  ou  a 
particular  day  the  government  received  a  communication  from  the  commissioners  say- 
ing that  the  claims  were  not  to  bo  put  forward. 

**  What  is  the  meaning  of  this  f  Why  were  the  commissioners  to  write  to  the  gov- 
ornracnt  and  say  that  a  promise  was  given  that  the«e  claims  would^not  be  put  forward 
if  the  treaty  was  free  of  ambiguity  f  The  two  things  cannot  stand  together.  Take 
which  you  like — the  treaty  is  unambiguous,  or  admit  that  it  is  not  clear,  and  rest  on 
the  promise  given  by, the  commissioners;  but  you  cannot  have  botl^  I  believe  tbal^  if 
you  refer  any  breach  of  dnty  to  the  decision  of  a  tribunal,  that  tribunal,  unless  you  tie 
up  its  hands,  will  have  the  right  to  say  what  are  the  extent  and  the  amount  of  the 
damage  done.  *  •  .  *  *  *  #  «. 

"I  admit  that  in  Mr.  Adams's  time,  the  indirect  claims  had  not  been  distinctly  stated ; 
but  in  18G8-'69we  had  distinct  authority  as  to  what  had  become  known  as  the  Alabama 
claims.  That  authority  is  the  noble  eatl  opposite,  who,  last  year,  before  this  contro- 
versy had  arisen,  dgscnbcd  to  the  house  what  the  Alabama  claims  had  by  official  cor- 
respondence come  to  mean.  Commenting  on  the  terms  of  the  Stanley -Johnson  and  ' 
Clarendon-Johnson  conventions,  the  noble  earl  said  the  claims  of  the  American  Gov- 
ernment had  come  to  conclude  everything,  and,  therefore,  that  under  the  reference 
proposed  in  those  conventions,  almost  unlimited  damages  might  have  been  awarded  to 
the  American  Government.  How  then  can  it  be  said  that  the  Alabama  claims  repre- 
sented a  bundle  of  strictly  detined  claims,  and  that  the  term  could  not  possibly  be  ex- 
tended beyond  these  ?  The  next  argument  is  that  the  protocol  of  the  4th  of  May  con- 
tains a  waiver  by  the  American  Government  of  the  indirect  claims.  I  wish  I  could 
find  it  to  be  so ;  but  I  do  not  find  that  the  American  Government  waiVed  anything. 
[Hear,  hear.]  The  American  commissioners  simply  said  they  wanted  us  to  give  them 
a  lump  sum  ;  and  in  the  hope  of  pur  doing  so  they  would  not  estimate  for  the  present 
the  amount  of  the  indirect  claims. 

"After  referring  to  the  indirect  injury  accruing  from  the  transfer  to  the  British  flag  oi 
a  large  part  of  the  American  mei*cantile  marine,  enhanced  rates  of  insurance,  the  pro-^ 
longation  of  the  war,  and  the  large  sum  necessarily  required  for  this  and  for  the  sap-  * 
pression  of  the  rebellion,  tlte  protocol  says:  'In  the  hope  of  an  amicable  settlement,, 
(meaning  the  payment  of  a  lump  sum,)  no  estimate  was  made  of  the  indirect  losses,, 
without  prejudice,  however,  to  the  right  of  indemnifi^tion  in  the  event  of  no  sach  set- 
tlemeiit  being  made.'  In  this  I  can  see  no  waiver  whatever.  I  have€io  fault  to  find 
with  the  manner  in  which  the  noble  earl  conducts  the  argument  on  this  point  in  hia 
correspondence.  The  whole  of  the  case  on  this  subject  is  stated  by  him  with  great 
fairness  and  frankness,  and  it  is  surely  better  to  be  frank  and  fair  than,  ostrich-like,  to 
run  our  heads  into  the  sand  and  fancy  that  this  secures  our  safety.  The  noble  earl's 
argument  is  that  the  waiver  of  the  fndirect  claims  in  the  event  of  the  amicable  settle- 
ment proffered  by  the  American  commissioners  was  a  waiver  which  applied  to  any 
form  of  amicable  settlement,  and,  therefore,  applied  to  the  form  proposed  by  the  British 
commissioners,  and  accepted  by  the  United  States.  That  is  the  whole  argument  on 
this  part  of  the  case.  The  American  commissioners,  in  the  hope  of  an  amicable  settle- 
ment by  the  payment  of  a  gross  sum,  made  no  estimate  of  the  indirect  losses ;  the 
British  commissioners  declined  such  a  mode  of  settlement,  and  Her  Majesty's  govern- 
ment maintain  that  the  Americans  were  bound  not  to  put  forward  those daims,  what- 
ever 1  he  form  of  settlement.      *■  *  *.*  *  *  *  • 

"  I  believe  the  first  copy  of  the  American  Case  was  fumishe<l  to  the  foreign  office  ^n 
the  17th  of  December,  and  that  twelve  additional  copies  were  supplied  on  thft  19th  of 
that  month.  We  all  know  that  the  noble  earl  opposite  was  sutfering  from  illoeAs  at 
the  time;  and  I  am  sure  that  there  is  no  one  among  us  who  would  impute  to  him  that 
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there  was  any  unueeesHury  delay  ou  bis  part,  or  who  does  uot  sympathize  with  him  in 
the  position  in  which  he  was  placed.  That,  hos\*evcr,  is  not  tiie  ([uestiou.  I  do  not 
know  whether  many  of  your  lordships  have  looked  at  the  case  of  the  American  Govern- 
ment. There  is  an  old  saying,  which  is  applicable  to  it,  to  the  eflect  that  he  who  runs 
may  read.  Yon  could  see  from  the  very  title-page  of  their  case  that  they  were  making 
these  claims.  And  who  were  at  the  foreign  cilice  at  the  time  ?  There  was  Lord  Ten- 
terden,  who,  as  the  noble  earl  said,  was  one  of  the  very  few  men  in  England  who  were 
thoroughly  acquainted  with  this  (question.  There  was  also  Mr.  Hammond,  at  tho  for- 
eign office,  and  I  confess  I  can  hardly  believe  that  when  Lonl  Tenterden  or  Mr.  Ham- 
mond cpenod  the  first  copy  of  the  American  Case,  either  could  have  failed  to  see -in  tho 
course  of  five  minutes  that  the  United  States  Government  were  making  those  claims — 
claims,  the  surrender  of  which  was  proclaimed  by  tho  noble  earl  opposite  to  be  tho 
price  of  the  treaty.  LHear. )  *  A  month  after  thit^  on  the  18th  of  January,  the  cabinet 
sat,  and  although  I  can  imagine  that  the  falling  of  a  bomb-shell  could  scarcely  have 
created  greater  surprise  and  consternation  among  them  than  the  American  Case,  yet 
some  considerable  time  was  allowed  to  elapse  before  anything  was  done,  although  the 
matter  lay  on  the  surface.  The  question  was  one  not  so  much  for  the  law-advisers  of 
the  Crown  Jis  for  the  ministers  who  had  negotiated  the  treaty,  and*  who  had  informed 
the  country  that  its  price  was  the  surrender  of  the  indirect  claims."  , 


n. ' 

Extract  fi'om  Franer^s  Magazine j  March,  IcTT'i. 

#:*»•*»  'yyY*  cannot  but  deeply  regret  the  whole  course  of  procedure  which 
ha6  been  pursued  by  us,  both  in  official  and  non-official  quarters,  since  the  publication 
of  the  American  Cjise.  Whatever  **  blundering  "  may  have  been  evinced  in  the  draw- 
ing up  of  tho  unfortunate  treaty,  there  has  been  much  more  and  more  unseemly  and 
perilous  blundering  since,  in  the  babel  of  clamor  and  denunciation  with  which  tho  pre- 
tensions put  forward  in  the  American  Case,  founded  upon  it,  have  been  received.  In 
this  remark  we  refer  uot  so  much  to  the  press,  which  is  "  nothing  if  not  critical,"  and 
which,  having  no  recognized  authority,  incurs  none  of  that  responsibility  which 
attaches  to  authority.  We  utterly  reject  and  discountenance  the  unworthy  sugges- 
tion put  forth  by  some  American  journals,  that  the  meaningless  and  ignoble  cry  of  dis- 
tress and  remonstrance  which  broke  out  from  ^^  the  usual  organs  of  public  opinion  '^  ou 
this  subject  at  the  beginning  of  the  year,  was  instigated  by  Her  Majesty's  ministers, 
with  a  view  of  diverting  attention  from  other  disagreeable  questions  which  they  felt 
to  be  impending  over  .their  heads,  or  even  of  removing  from  their  own  shouldeni  the 
weight  of  any  odium  which  might  attach  to  all  who  had  had  any  part  in  this  unfortu- 
nate affair  of •  Washington  ;  but  we  at  the  same  time  think  it  to  be  a  circnmstance 
much  to  be  deplored,  that  those  ministers  should  have  so  far  forgotten  the  dignity  of 
their  station,  and  that  of  the  sovereign  whose  servants  they  are,  as  to  allow  themselves 
to  follow,  and  to  drag  the  Crown  with  them  in  the  wake  of  such  a  miserable  escapade. 
The  conduct  of  ministers,  instead  of  being  such  as  to  re-assnre  public  feeling,  and  to. 
support  the  character  of  the  country  before  Burrounding  nations,  nas  been  undignifiid, 
and  full  of  inconsistencies,  as  well  as  being,  as  we  believe,  utterly  without  precedent 
in  the  history  of  international  relations.  It  was  without  precedent,  without  justifica- 
tion, and  at  the  cost  of  infinite  inconvenience  and  scandal,  that  the  government  intro- 
duced into  the  Queen's  speech  any  reference  at  all  to  matters  in  dispute,  which  had 
been  formerly  delegated  to  the  discretion  of  a  tribunal  of  arbitration. 

It  was  a  still  greater  violation  of  the  rnles  oi^ etiquette  applicable  in  such  cases^  as 
well  as  a  derogation  of  the  dignity  of  the  nation,  to  add  that  **  a  friendly  communica- 
tion "  had  been  made  to  the  Goverment  of  the  United  States,  with  a  view,  as  was 
understood,  of  inducing  them  to  withdraw  from  and  recall  part  of  the  "  Case  "  which 
they  had  in  due  form,  and  according  to  the  provisions  of  the  treaty,  placed  before  the 
tribunal.  But,  in  truth,  whatever  hope  there  might  have  been  of  extracting  anything 
from  the  generous  humor  of  the  Government  on  the  other  side  of  the  Atlantic  though 
this  humiliating  appeal  wt^,  on  the  very  evening  when  the  fact  was  announced, 
dashed  to  tho  ground  by  tho  violent,  dogmatic,  and  offensive  language  of  the  intract- 
able premier,  who,  far  from  imitating  the  judicious  reserve  of  the  noble  lord,  his  col- 
league, at  the  head  of  the  foreign  office,  noisily  challenged  the  whole  world  to  dispute 
bis  own  construction  of  the  terms  of  the  treaty  as  beinft  '*  the  meaning,  the  only  mean- 
ing, the  rational  meaning,  the  direct  grammatical  meaning."  Now,  to  any  one  with 
more  discriminating  perceptions  than  Mr.  Gladstone,  such  a  declaration  as  this  could 
only  imply  that  the  Government  of  the  United  States,  supposing  it  to  be  gifted  with 
ordinary  intelligence,  must  have  been  guilty  of  deliberate  dishonesty  and  attempted 
extortion,  in  putting  forward  demands  which  were  to  be  thus  emphatically  repudiated^ 
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by  tbe  right  honorable  jrentleman.  Could  it  be  wondered  at  if  the  latter  GoverDment 
ID  the  fall  conscioiianess  of  the  additional  strength  which  its  opponent's  fatuous  dis- 
play of  wt'akness  has  aftbrded  them,  should,  without  betraying  any  show  of  irritated 
feeling,  simply  reply  to  our  "  fiiendly  communication '^  by  announcing  their  determi- 
nation to  leave  the  whole  matter,  upon  its  merits,  in  the  hands  of  the  arbitrators? 
^This  we  are  inclined  to  believe  that  they  actually  did  "by  return  of  cable,"  though  Mr. 
Gladstone,  in  reply  to  an  inquiry  a  few  days  ago,  stated  that  the  government  had  not 
received  any  official  reply,  and  did  not  expect  to  receive  one  till  the  1st  of  March  ; 
which  would  thus  enable  them  and  the  country  to  tide  over  the  **  Thanksgiving  Day'' 
in  peaceful  insouciance.  '  • 

But,  indeed,  even  had  Mr.  Gladstone,  doing  violence  to  his  nature,  been  ever  so 
courteous  and  conciliatory  in  tone,  and  the  Washington  Government  ever  so  gener- 
ously disposed,  how  could  the  latter^with  any  regard  to*their  responsibilities  and  the 
dignity  of  statesmanship,  make  any  other  reply  than  we  presume  them  to  have  done  T 
Individuals  acting  on  their  own  account,  and  rulers  of  states,  having  tiie  interests  of 
their  constituent  members  in  their  hands,  are  very  differently  situated,  and  must  act 
upon  different  principles  in  respect  of  enforcing  claims,  or  demanding  reparation  for 
injuries — a  subject  very  clearly  treated  of  by  the  highest  juridical  authorities.  An  indi- 
vidual, acting  on  his  own  account,  may  permit  motives  of  kindness  or  weakness  to 
influence  him  iu  abstaining  from  pressing  to  the  fullest  extent  his  just  claims,  and 
even  iu  pardoning  an  injury  received.  But  the  sovereign  of  a  state,  who  is  but  the 
trustee  of  the  rights  of  his  subjects,  may  not  exercise  a  discretion  of  t^iis  sort,  unless 
justified  by  special  considerations,  rendering  it,  in  his  opiniou,  expedient  in  the  gen- 
eral interests  of  the  state.  There  is  always,  in  the  case  of  states,  in  addition  to  the 
consideration  of  the  simple  material  advantages  in  dispute,  the  character  of  the  nation 
for  honor  and  magnanimity,  w^hich  must  not  be  suffered  to  be  brought  in  question. 

And  this  brings  us  to  the  reflection  that  there  are  other  parties  beside  the  actual  liti- 
gants who  are  entitled  to  honorable  consideration  in  this  matter,  but  who,  unfortu- 
nately, have  been  by  implication  subjected  to  unexampled  indignity  through  the  irreg- 
ular discussions  which  have  been  permitted  to  take  place,  namely,  the  worthy  mem- 
bers of  the  Geneva  court  of  arbitratiou  and  the  sovereign  states,  who,  at  the  joint  re- 
quest of  the  contending  parties,  have  nominated  them. 

It  need  scarcely  be  pointed  out  tbat  in  matters  in  litigation  before  an  ordinary  triba- 
nal  the  discussion  of  a  case  out  of  court,  is  justly  visited  and  resented  as  an  act  of 
"contempt."  Sovereign  states  cannot  commit  one  another  to  *' durance  vile"  for 
breach  of  discipline;  and  so  long  as  the  discussions  of  the  points  of  disagreement  in 
the  Washington  treaty  were  conHned  to  the  columns  of  the  newspapers,  the  members 
of  the  Geneva  arbitration  court  had,  perhaps,*  nothing  to  complain  of,  or,  at  any  rate, 
no  ground  of  complaint  upon'which  they  would  deem  it  necessary  to  seek  I'edreas. 
But  the  case  is  different  when  the  legislature  of  one  of  the  states  in  disagreement  takes 
up  the  discussion,  and  when  the  prime  minister  of  that  state  insjsts  upon  laying  down 
the  law  in  the  .case,  and,  by  necessary  logical  interference,  nrecluding  the  court  of 
arbitration  from  giving  any  decision  other  than  that  which  he  has  dictated.  It  is, 
moreover,  a  flagrant  breach  of  the  good  faith  which  should  exist  between  states,  to 
«vea  bint  at  retiring  from  an  arbitration,  or  repudiating  its  award,  in  case  it  should 
be  in  any  way  at  variance  with  one's  own  notions.  There  is  no  department  of  its 
.  functions  in  which  a  sovereign  state  takes  mord  pride  than  in  the  exercise  of  its  **good 
offices,"  whether  in  the  way  of  mediation  or  arbitration,  and  any  show  of  recusancy 
against  them,  once  they  have  been  accepted,  becomes  a  grave  offence  before  the  ^orld, 
susceptible  of  being  visited  by  any  form  and  any  amount  of  resentment. 

*'A8  the  case  stands,  the  country  is  clearly  iu  the  hands  of  the  arbitrating  powers, 
to  abide  their  award,  whatever  it  may  be.  And  however  stupid,  howevever  *  scandal- 
ous '  in  *  blundering,'  our  representatives  may  have  been  in  drawing  up  this  dismal 
treaty,  let  us  hope,  in  Mr.  Gladstone's  despite,  that  there  may  be  sufficient '  ambiguity' 
in  it  to  enable  the  arbitrators,  having  regard  to  the  rules  which  regulate  the  reason- 
able and  equitable  interpretation  of  treaties,  having  regard  also  to  the  supreme  inter- 
est of  peace,  of  which  they  are  guardians,  to  give  an  award  favorable  to,  or  at  least  not 
so  disastrously  prejudicial  to  us  as  has  been  anticipated  by  alarmist  speculators,  who, 
there  is  too  much  reason  to  apprehend,  have  not  been  altogether  free  from  stock-Jol:> 
bing  influences.' 


III. 

Extract  from  Frascr^a  Magazine  f  June,  1872. 

*  *****  *  All  the  vast  social  power  which  the  governing  classes  of  England 
possess  was  thrown  into  the  scale  against  whatsoever  remained  of  tlfe  American 
Republic,  and  in  favor  of  those  who  were  striving  to  bring  part  of  it  at  least  into 
accordance  with  the  decrees  of  that  Providence  in  which  governing  classes  believe. 
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There  has  always  been  a  tendency  to  take  the  prattle  of  London  society,  and  the 
pratiuji^  of  the  press  which  delights  to  repeat  it,  as  the  public  opinion  of  the  country. 
It  is  not  snrprisinf]^,  therefore,  that  the  government  of  the  day  should  have  been 
affected  by  this  influence.  But  what  is  surprising  is,  that  they 'should  have  shown 
such  utter  recklessness  and  want  of  caution  in  publishing  to  the  world  their  apprecia- 
tion of  the  merits  of  the  struggle,  and  their  opinion  as  to  its  issue.  That  Mr.  Glad- 
stone, who  had  adopted  Mr.  Jev^on's  opinion  that  coal  was  coming  to  an  end  in  Eng- 
land, should  have  adopted  society's  opinion  that  the  republic  was  coming  to  an  end  in 
America,  is  not  strange ;  but  it  is  strange  that  he  did  not  keep  his  opinion  a  little  more 
to  himself.  How  positive  he  was  in  the  matter  may  bo  judged  from  these  words, 
uttered  by  him  in  October,  1862 : 

**  There  is  no  doubt  that  Jefferson  E^vis  and  other  lenders  of  the  South  have  made 
an  army.  They  are  making,  it  appears,  a  navy;  and  they  have  made  what U  more  than 
eiiher^-they  have  made  a  nation.  We  may  anticipate  with  certainty  the  success  of  the 
Southern  States  so  far  ae  regards  their  separation  from  the  North.  I  cannot  but  be- 
lieve that  that  event  is  as  certain  as  any  event  yet  future  and  contingent  can  be.'' 

Mr.  Gladstone  was  still  of  this  opinion  in  June,  1803,  when  he  said  : 

"•I  do  not  believe ^hat  the  restoration  of  the  American  Union  by  force  is  attainable. 
********  I  do  not  believe  that  a  more  fatal  error  was  over  committed 
than  when  men — of  high  intelligence,  I  grant,  and  of  the  sincerity  of  whose  philan- 
thropy I  for  one  will  not  venture  to  whisper  the  smallest  doubt — came  to  the  conclu- 
sion that  the  emancipmtion  of  the  negro  race  was  to  be  sought,  although  they  could 
only  travel  to  it  by  a*  sea  of  blood." 

There  spoke  the  spirit  of  the  Liverpool  8lave-tra<lor  and  the  confederate  bondholder 
rather  than  of  the  English  statesman  and  chancellor  of  the  exchequer.  Lord  Russell 
had  already  said,  in  October,  1861 :  **  Wonow^  see  the  two  parties  (in  the  United  States)  • 
contending  not  upon  the  question  of  slavery — though  that  I  believe  was  probably  the 
original  cause  of  the  qnarrel — but  contending,  as  so  many  States  in  the  Old  World 
have  contended,  the  one  side  for  empire,  and  the  other  for  independence."  These 
speeches  have,  no  doubt,  since  been  repented  of,  but  they  are  good  evidence  to  show 
the  views  which  existed  at  tl»t  time  in  the  cabinet.  Not  that  they  existed  alone 
either.  Sir  George  Cornewall  Lewis,  Mr.  Charles  Villiers,  and  Mr.  Milner  Gibson,  had 
from  the  first  struggled  against  them,  and  had  been  regarded  with  the  respectful  pity 
accorded  to  clever  men  for  once  in  the  wrong.  They  were,  however,  in  a  hopeless 
minority  of  three^ut  of  fifteen,  and  it  is  not  too  much  to  say  that,  as  a  body,  the  gov- 
ernment looked,  and  was  known  to  look  with  confidence  and  without  displeasure  to  a 
disruption  of  the  American  Union.     *     *    *     " 

*  *  *  *  At  the  conference  of  March  8,  the  American  commissioners  formally 
advanced  their  claim  for  losses  both  direct  rilid  indirect,  stating,  however,  that  "  in  the 
hope  of  an  amicable  settlement  no  estimate  was  made  of  the  indirect  losses,  without 
prejudice,  however,  to  indemnification  %n  their  account,  in  the  event  ef  no  such  set- 
tlement being  made."  And  they  proposed  that  the  joint  commission  should  "  agree 
upon  a  sum  which  should  be  paid  by  Great  Britain  to  the  United  States  in  satisfaction 
of  all  the  claims."  This  offer,  if  accepted,  would  have  effectually  and  f9rever  end^ 
the  whole  matter ;  it  was,  however,  refused,  and  the  English  commissioners  renewed 
their  proposal  for  arbitration.  Now,  it  has  been  said  that,  in  proposing  arbitration, 
they  did,  in  effect,  assent  to  an  '*  amicable  settlement,"  and  that  the  treaty  is  in  fact 
that,  and  nothing  more.'  To  which  the  reply  is  obvious,  that  the  payment  wffich  the 
Americans  proposed  was  an  absolute  settlement,  whereas  the  treaty  settles  nothing 
absolutely,  providing  only  machinery  for  an  amicable  wrangle,  in  order  to  a  settle- 
ment. 

The  difference  is  obvious.  In  making  an  '*  amicable  settlement"  as  proposed,  wo  must 
have  admitted  our  faults  and  paid  for  them  ;  in  agreeing  to  the  treaty  we  admitted  no 
fanlt,  and  merely  exposed  ourselves  to  the  risk  of  paymeni  in  case  the  arbitrators  de- 
cided against  ns.  In  the  first  case  the  United  States  would  have  gained  everything ; 
in  the  second  they  run  the  risk  of  losing  everything.  The  Americans  agreed,  however, 
4o  arbitration  on  condition  that  the  principles  to  govern  the  arbiirators  should  be  laid 
down.  Thereupon  were  elaborated  The  famous  three  rules  as  to  which  the  British  gov- 
ernment is  made  in  the  treaty  to  asseii*'  that  they  were  first  invented  for  this  occasion, 
and  are  not  a  correct  ^*  statement  oC  the  principles  of  international  law."  The  most 
careful  examination  of  the  rules  fails,  however,  to  show  in  what  they  differ  from  those 
principles  as  universally  enunciated,  and  as  admitted  by  England  at  the  time.  The 
seoona  rule  indeed,  apparently,  extends  the  obligations  of  the  neutral  power  to  the 
extent  of  requiring  it  absolutely  "  not  to  permit  or  suffer  "  the  use  of  its  ports  or  waters 
as  a  base  of  naval  operations,  or  for  the  renewal  or  augmentation  of  military  supplies  or 
arms ;  but  this  must  be  read  by  the  light  of  the  third,  which  prescribes  *^  due  diligence  " 
as  the  measure  of  fulHllment  of  the  obligations  in  question.  The  fact  is  that  these 
rules  are  so  hopelessly  vague  that  they  would  cover  almost  any  view  of  international 
law  ever  propounded,  and  the  danger  of  them  is  that  they  may  easily  be  so  interpreted  > 
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as  to  iucrejise  to  an  imeutlurableoxteut  the  obligatious  of  neutral  powers.    Tbis,  how- 
ever, is  asniaU  matter  compared  with  what  follows. 

Having  committed  their  country  to  judgment  by  principles  declared  to  bo  false,  the 
commissiojiers  probably  asked  themselves  to  what  subject  those  principles  were  to  be 
applied.  This  brings  us  to  the  question  of  the  national  or  indirect  claims*  Those  claims 
were  well  known  to  the  commissioners  to  exist.  They  had  been  made  not  once  or 
twice  but  repeatedly.  They  had  been  advanced  by  Mr.  Adams  as  early  Jis  18152,  by 
Mr.  Seward  in  1863,  and  more  distinctly  by  Mr.  Reverdy  Johnson,  by  Mr.  Motley  and 
by  Mr.  Fish,  in  1869.  They  had  been  commented  upon  by  Lord  Clarendon.  The  ab- 
sence of  ?iny  provision  for  them  had  been  made  the  ground  of  rejection  of  the  John- 
son-Clarendon convention. 

They  had  been  presented  to  the  commissioned  themselves  as  a  distinct  special  point. 
They  could  not  be  disregarded  ;  nay,  they  alone  were  worth  regarding  at  all,  /or  they 
were  then  the  sole  and.only  point  in  dispute.  The  coui*so  of  action  upon  everj'thiog  else 
was  already  decided.  England  had  already  agreed  to  refer  the  direct  claims  to  arbi- 
tration, and  had  signed  a  convention  for  that  purpose.  America  had  already  agreed  to 
leave  out  of  consideration  the  quastion  of  recognition  of  southern  belligerency.  There 
remained  absolutely  nothing  but  these  national  claims  on  which  any  agreement  was 
necessary.  The  whole  (jnestion  was  here ;  the  one  point  on  whith  it  wtis  absolutely 
indispensable  to  bo  precise  and  clear  was  this  ;  for  failing  precision  and  clearness  here, 
the  whole  matter  would  bo  left  no  further  advanced  than  it  alrea<ly  wai.  If  national 
claims  were  to  be  excluded,  it  was  uecessary  that  they  should  bo  exclude<l  by  the  treaty ; 
if  not  excluded  by  the  treaty,  it  was  nianifest  that  they  A\^ould  have  to  bo  met 
under  it. 

The  English  commissioners,  however,  knew  that  they  were  expected  to  return  with 
a  treaty  in  their  pockets,  and  either  they  did  not  understand  what  they  were  about,  or 
they  detepmined.to  return  with  a  treaty  leaving  the  one  material  point  doabtfnl  rather 
than  with  none  at  all.  They  did  not,  however,  even  succeed  in  leaving  the  point  only 
doubtful,  for  they  agreed  to  a  definition  which,  if  there  is  any  sense  in  words,  does 
cover  the  indirect  claims.  It  is  declared  in  the  first  article  that  "in  order  to  remove 
and  adjust  all  complaints  and  claims  on  the  part  of  the  United  States"  •  »  *  ♦  • 
'*  the  high  contracting  parties  agree  that  all  the  said  oiaims,  growing  out  of  acts  com- 
mitted by  the  aforesaid  vessels  "  shall  be  referred.  How  it  can  be  said  that  "  in  all  the 
claims"  those  called  indirect  are  not  included,  is  a  mystery.  Nevertheless,  the  English 
commissioners,  it  would  appear,  say  it  and  believe  it  still ;  for,  as  late  as  the  2£l  ot 
April  last,  we  have  Sir  Edward  Thornton  telling  the  Americans  at  a^mblic  dinnorXbat 
"  be  believed  no  one  supposed  that  the  British  joint  high  commissioners  had  any  idea — 
the  slightest  idea — that  the  indirect  claims  were  included  in  the  treaty."  A^ter  this 
confession  it  is  superfluons  to  ask  what  title  those  gentlemen  have  to  be  considered 
men  of  ordinary  intelligence  and  judgmeA.  It  fiaa,  indeed,  been  whispered  that  they 
had  at  the  last  moment  doubts  as  to  this  point,  and  that,  in  answer  to  their  questions 
upon  it,  the  English- government  telegraphed  •*  Sign  at  once."  If  so,  Sir  Edward  Thorn- 
ton's declaration  does  some  injustice  to  himself  and  his  colleagues. 


Extract  frou  the  Pall  Mall  Gazette j  February  2,  lc72. 

**Now  if  we  look  at  all  this  fairly,  and  in  due  order,  we  shall  see  that  it  establislies 
the  following  points :"  '  • 

1.  That  the  American  commissioners  did  farmally  set  forth  a  demand  for  indirect 
damages,  and  that  they  preferred  it  in  the  very  langimge  of  the  case  snbseqaently 
drawn  up  for  the  court  of  arbitration. 

2.  That  at  thQ  same  time  and  in  the  same  breath  f^icy  offered  to  present  no  estimate 
of  damage  for  indir^t  loss,  in  hope  that  an  amicable  settlement  would  be  made  for 
certain  direct  losses:  this  amicable  settlement  Tteing  explained  (or  explainable)  as 
meaning  the  concession  of  an  expression  of  regret,  and  that  the  joint  commission 
should  x)roceed  to  a^r^e  upon  a  lump  sum  to  bo  paid  in  satisfaction  of  all  the  claims 
(meaning  direct  claims)  with  interest.  Further  that  in  this  suggestion  the  withdrawal 
of  claims  for  indirect  loss  was  stated  to  be  "  without  prejudice  "  to  their  revival. 

3.  That  the  British  commissioners  made  no  protest  against  th»  demand  on  acconnt 
of  indirect  loss,  nor  in  any  way  attempted  to  separate  that  class  of  claims  from  the 
other  class,  nor  in  any  way  manifested  hostility  to  the  presentation  of  those  claims; 
but  refusing  to  admit  responsibility  on  account  of  all  the  claims  without  distinction, 
they  offered,  for  the  sake  of  maintaining  friendly  relations  with  the  United  States,  to 
adopt  the  principle  of  arbitration  in  disposing  of  the  claims. 

4.  That  the  American  Commissioners  then   "  expressed  their  reg^^at.  thUtJlecision  :** 
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« 

thereby  showing;  or  seeiiiiii^  to  show  that  iu  their  raiuds  a  di.stinct  pioposal  had  been 
coDBidered  aod  rejected.  Having  thus  expressed  regret,  they  cou^ented  to  submit  tfie 
question  of  oiy:  **  liability"  to  arbitration,  on  condition  that  certain  rules  were  drawn 
np  and  agreed  to  for  the  guidance  of  the  arbitrators.  That  after  demur  and  reference 
to  the  British  government  this  condition  was  accepted.  That  accordingly  rules  were 
drawn  up  by  the  American  commissioners,  (apparently,)  and  that  after  some  points 
had  been  referred  by  the  British  commissioners  to  their  government,  these  rules  were 
agreed  to  as  binding  on  the  court  of  arbitration. 

Next,  (though  that  does  not  appear  in  that  we  have  quoted  above,)  the  joint  high 
commissioners  "  proceeded  to  consider  the  form  of  submission,*'  and  the  formation  ot  a 
tribunal.  • 

"Subsequently,  the  apology,  or  expression  of  regret,  was  asked  for  and  conceded. 
And  then  at  various  sittings  those  articles  of  the  treaty  were  agreed  to  which  refer4o 
the  settlement  by  arbitration  of  "  all  the  said  claims  growing  out  of  acts  committed  by 
the  aforesaid  (t.  e.,  several)  vessels,  and  generically  known  as  the  Alabama  claims." 

It  is  of  the  utmost  importance  that  in  dealing  with  so  critical  a  matter  as  this  we 
allow  no  prejudice  nor  any  sense  of  wrong  to  operate  in  our  minds  unfairly ;  and  that 
we  make  no  attempt  to  misread  facts  and  statements  upon  which  the  other  side  can 
even  plausibly  rely.  Therefore  it  is  that  we  print  this  recital.  It  should  be  added, 
perhaps,  that  the  statement  above  (juoted  was  drawn  up  conjointly,  and  is  signed  by 
both  parties.'' 


V. 

Extracts  from  the  continental  prcm. 

Neither  iu  the  course  of  the  debates  on  the  joint  high  commission,  which  sat  for  two 
months,  nor  in  any  of  the  clauses  of  the  treaty  intended  to  define  the  mode  of  the 
proceedingslind  the  functions  of  the  tribunal  of  arbitration,  as  well  a«  the  principles, 
to  guide  it  in  its  decision,  has  England  raised  the  least  objection  against  any  of  the 
.clauses  of  reclamations  presented  ny  the  United  8tat-es.  She  has  rejected  ail,  in  the 
same  way,  without  making  any  distinction,  and  has  declared  herself  ready  to  refer  to 
the  decision  of  a  tribunal. — Manorial  JHplomatiqne, 


The  fa(!t  is  that  the  pretensions  of  America  were  perfectly  well  known,  Mr.  Glad- 
stone, with  his  habitual  want  of  foresight,  counted  upon  luck  to  relieve  him  from  the 
embarrassments  in  which  the  future  might  entangle  him. —  Gazette  de  France. 


Wo  can  say,  without  separating  ourselves  from  the  truth,  that  there  is  no  inconven- 
ience in  submitting  the  American  claims  for  indirect  damages  to  the  tribunal  of  arbi- 
tration at  Geneva.  No  one  doubts  that  they  are  exaggerated  in  the  American  case ; 
but  their  introduction  into  plemlings  is  not  contrary  to  the  text  of  the  convention  at 
Wash  ington .  — A/oniYf  M  f. 

It  is  not,  we  hasten  to  say,  that  the  calculations  of  the  American  authorities  are  not 
marked  with  a  certain  exaggeration ;  but  the  essential  point  to  discover  is  whether  the 
arrangements  preparatory  to  the  assembling  of  the  tribunal  of  arbitration  at  Geneva 
exclude  the  question  of  indirect  damages.  We  think  that  they  do  not  exclude  them. — 
Soir, 


The  text  of  the  treaty  is  formal,  and  the  protocols  leave  still  less  doubt  than  the 
tre'aty,  as  to  the  under8ta|^ding  of  the  claims  and  the  principle  by  the  United  States. 
The  tribunal  will  decide  what  claims  are  presentable,  and  what  are  the  questions  to  be 
discussed.  The  American  Goveruwent  demands  neither  more  nor  less.  It  has  stated 
its  claims  before  the  court,  and  awaits  the  decision.  England  had  better  do  the  same. 
Her  irritation  is  that  of  a  bad  pleader  who  dftubts  his  own  right  and  the  impartiality 

of  the  court. — Journal  de  Pan*.  ( 

^  Digitized  by  >^-  ^-  ^.   .^^^ 
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It  is  evident  tbat  the  actual  state  of  the  question  does  not  so  much  concern  the 
nartiure  of  the  pretensions  of  the  United  States^  its  the  refusal  of  England  to  submit  to 
the  arbitrators  all  the  complaints  and  a/!  the  claims,  as  the  terms  of  the  treaty  of  Wash- 
ington seem  to  require.— XifccWc. 


It  is  our  opinion,  given  with  the  utmost  ftnpattiality,  that  there  are  wrongs  on 
both  sides.  The  Government  of  the  United  States  attempts  to  introduce  into  interna- 
tional law  an  unacceptable  doctrine,  that  of  making  the  costs  of  war  obligatory  npon 
the  powers  which#are  not  i^psponsible  for  it,  and  which  are  even  the  first  victims  of  it 
fn  their  interests.  We  understand  very  well  that  it  is  not  necessary  to  take  in  eame.st 
the  pecuniary  claims  presented  by  the^Americans  for  the  prolouj^ation  of  the  war,  for 
tht)  increased  rates  of  insnrance.  and  other  pretexts  equally  elastic  and  equally  impos- 
sible to  calculate,  claims  which  exceed  the  amoynt  we  owe  to  a  victorious  foe.  The 
Americans  understand  perfectly  the  value  of  these  claims,  and  have  not  the  slightest 
idea  of  pressing  them.  But,  at  the  same  time,  they  insist,  and  with  a  show  of  reason, 
upon  their  right  to  interpret  the  treaty,  and  it  must  be  acknowledged  that  the  English 
government  has  entered  upon  this  alfair  with  a  degree  of  imprudence  and  levity  which 
may  soon  re-act  upon  it,  and  produce  a  change  of  ministry. — Journaldes  Dibats. 


Does  this  treaty  authorize  the  American  Government  to  submit  to  the  tribunal  at 
Geneva  the  claim  for  indemnity  foj  indirect  losses  ?  The  Americans  say  yes ;  the  Eng- 
lish say  no.  Impartial  persons  say  that  the  clause  in  the  treaty  does  not  exclude  th<* 
American  interpretation,  and,  therefore,  they  are  of  the  opinion  that  the  difference 
ought  to  be  brought*  before  the  tribunal.  *  '  *  The  refusal  of  England  to  accept 
arbitration  on  all  the  American  demands,  implies  a  doubt  in  the  justice  of  her  cause, 
or  in  the  impartiality  of  the  arbitrators. — Constitntionnel,  . 


The  wisest  course  to  adopt  is  to  abide  by  th«;  decision  of  the  Gebeva  arbitration . 
It  is  disinterested  in  the  matter,  and  it  can  thus  re-establish  harmony  and  peace  be- 
tween the  parties  better  thai^  the  parties  themselves. — Independance  Beige. 


The  stipulations  of  Ihe  treaty  leave  no  one  to  doubt  that  the  American  commissioners 
expressly  reserve  the  right  to  present  such  claims,  although  nothing  was  said  abont 
the  amount  of  the  claims,  the  decision  in  that  respect  being  left  to  the  tribunal  of 
arbitration. — Allgemeine  Zeitung. 


If  this  tribunal  is  incompetent  to  decide  without  the  advice  of  the  newspapers 
whether  or  not  the  American  demands  are  prei>osterous  and  absurd,  then  its  appoint- 
ment wtis  a  mist-ake.  It  is,  however,  not  to  be  supposed  that  sucn  one-sided  and  ill- 
timed  argiimeuts  would  exert  any  iuHuenctj  npon  it. — Hosier  ^^achrichten. 


The  general  opinion  that  the  American  demands  were  absurd  has  changed,  and 
people  are  conmienciug  to  stse  that  they  are  Justirted  in  the  treaty,  and  the  storm  is 
now  turning  against  the  British  commissioners. — Hanler  Xalhrichlen. 


The  treaty  justifies  in  a  formal  manner  the  tribunal  at  Geneva,  in  which,  as  wi» 
kuow,  Switzerland  is  represented  by  Mr.  Stacmptli,  in  considering  all  the  claims,  of 
whatever  kind,  growing  out  of  the  acts  of  the  cruisers.  The  question  is  only  to  know 
to  what  point  the  tribunal  will  admit  these  cUims,  andif  Ei^laudwill  abide  by  its  tie- 
cision. — Berner  Hclc^tiv,  •   , 


The  British  cabinet,  led  by  national  jSride  and  governed  by  x>opular  opinion,  have 
changed  their  entire  opinion  of  the  question,  and  put  matters  in  such  a  light,  that  all 
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that  remains  for  the  trihimal  to  do  is  to  return  home.  The  Washington  treaty  expressly 
states  in  regard  to  the  tribunal  that  they  settle  all  claims,  and  supports  the  American 
position.  Why  England  acts  thus  we  do  not  see.  Probably  she  thinks  the  tribunal  is 
about  to  give  judgment  against  her. —  Vienna  Xeue  Frele  Pressc, 


England  knew  that  demands  were  made  not  only  for  the  acts  of  the  vessels,  but  also 
for  indirect  loss.  One  treaty,  as  she  knew,  had  been  rejected  because  it  had  no  pro- 
vision as  to  this.  If  the  joint  commissioners  had  meant  to  exclude  these  claims  they 
might  have  used  language  clearly  stating  it,  but  on  the  Antrary,  the  language  is  such 
a?  to  include  them. — Dentsch-AmerikaniHclur  ^Economisi. 


The  general  European  tone 'is  one  of  warning  to  England  not  to  break  the  treaty 
What  if  America  has  let  the  affair  slumber  until  Russia  declared  itbelf  rea<ly.  Cannot 
the  people  on  the  Thames  see  how  strong  the  bonds  between  Ai^crica  and  Kussia  must 
be  when  the  insult  to  the  Eussian  Minister  not  only  has  not  broken  but  has  not  even 
loosened  these  ties.  If  this  is  behind  the  Alabama  question,  the  government  at  the 
Foreign  Ottlco  must  bestir  itself. — XeueBadiadte  Lamh-Zeitung, 


The  moment  England  admits  the  discussion  before  the  tribunal  of  arbitration  of 
the  claims  growing  out  of  the  acts  of  the  Alabama  and  other  corsairs,  she  recognizes 
the  right  of  the  United  States  to  make,  by  reason  of  the  acts  of  these  corsairs,  all  pos- 
sible demands  of  damages,  direct  or  indirect.  She  authorizes,  in  one  word,  the  list  of 
injuries,  and  the  formidable  account  upon  which  the  arbitrators  will  prouonnce,  but 
which  it  is  difficult  to  avoid  by  the  preliminary  question. — Le  Soir. 


This  declaration  of  Mr.  Gladstone,  although  contained  in  a  letter  of  an  entirely 
private  character,  addressed  to  the  correspondent  of  the  New  York  World  in  London, 
deserves  attention.  It  proves  that  the  English  government  has  not  formed  the  design 
of  cutting  short  all  discussion,  and  that  they  consider  the  subject  as  still  open  for  de- 
bate. 

It  is  important  that  these  intentions  should  be  understood  and  thoroughly  appre- 
ciated, and  that,  on  both  sides,*  men  with  moderate  views  may  strive  to  effect  a  recon- 
ciliation so  much  desired.  It  appeare  that  an  effort  in  that  direction  has  already  been 
made  in  England.  Thus  a  part  of  the  press  of  that  country,  the  Pall  Mall  Gazette  for 
example,  suggests  the  idea  of  referring  to  a  new  arbitration  the  disputed  question  of 
the  interpret>ation  of  the  treaty.  The  M(^morial  Diplomatique  recalls,  in  relation  to 
this  proposition,  a  precedent  which  it  will  be  possible  to  invoke.  It  is  that  of  a  treaty 
whicn  has  been  executed,  of  June  15, 1846,  growing  out  of  the  dispute  between  England 
and  the  United  States,  in  regard  to  the  frontiers  of  their  respective  possessions  in  the 
northwestern  part  of  the  New  World.  Now  this  treaty  contained,  as  does  the  Wash- 
ington treaty,  a  real  mistake,  and  it  is  for  that  reason  that,  at  this  very  moment,  it  is 
submitted  to  the  arbitration  of  the  Emperor  of  Germany.  Could  ndt  as  much  be  done 
for  the  convention  of  May  8, 1871,  to  determine  what  interpretation  it  ought  to  receive 
by  means  of  a  distinct  arbitration  ? — Journal  des  Dcbais, 


Can  any  one  to-day  go  ask  the  tribunal  to  suspend  its  work  until  the  extent  of  its 
jurisdiction  shall  be  determined  by  a  third  p^rtyf  Wonld  it  not  find  itself  greatly 
prejudiced  by  such  a  decision  intervening  at  so  late  a  period  f  Finally,  is  it  not  fair 
to  believe  that  the  tribunal  is  itself  the  bqst  judge  of  the  extent  of  its  powers  f 

These  are  considerations  of  1i  delicate  nature,  which  the  English  government  ought 
carefully  to  weigh  before  making  a  decision  which  might  parhaps  alienate  the  arbitra- 
tors, and  which  would,  after  all,  only  defer  the  solution  of  tne  mutter  without  lessening 
its  gravity. 

We  persist  in  believing  that  the  wisest  policy,  and  that  most  in  conformity  with  the 
true  interests  of  England,  and  of  Europe,  would  be  to  let  the  affair  take  its  course,  to 
leave  it  entirely  to  the  enlightened  and  Impartial  decision  which  the  five  eminent 
statesmen,  whohave  been  intrusted  with  the  high  mission  of  solving  the  dispute,  will 
surely  render. — Memorial  IHplomal'wuc.  * 
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Since  it  became  known  that  the  North  American  cabinet  had  brought  forward  claiuiH 
for  indireot  damages  for  the  consideration  of  the  Geneva  tribunal,  a  panic  has  arisen 
in  England,  and  now  they  wish  to  have  nothing  further  to  do  with  this  tribunal.  It 
cannot  be  shown  that  the  United  States  have  broken  the  treaty.  The  wording  of  the 
treaty  docs  not  prevent  her  in  any  manner  from  bringing  forward  claims  for  indirect 
as  well  as  direct  damages.  Therefore  the  English  statesmen  have  been  able  to  find  no 
escape  except  that  of  an  appeal  to  their  personal  interpretation  of  the  treaty.— i^'aiiA-- 
furter  ZcituHg, 


The  demands  of  America  \vt#e  known  to  Eugland  from  the  tirst,  and  her  representa- 
tives did  not  object.  They  contented  themselves  by  indicating  that  England  could  not 
be  held  liable  for  damage  done  the  United  States  by  cruisers  of  the  Confederate  States, 
as  proper  diligence  had  been  exercised  to  prevent  their  being  armed  and  fitted  out  in 
English  port«,  and  these  representatives  simply  referred  all  the  claims  of  North  Amer- 
ica, having  the  action  of  these  cruisers  for  a  basis,  to'a  tribunal  of  arbitration.  Arti- 
cle I  of  the  treaty  of  Washington  distinctly  declares  :  '*  Now,  in  order  to  remove  and 
adjust  all  complaints  and  claims  on  the  ijart  of  the  United  States,  and  to  provide  for 
the  speedy  settlement  of  such  claims  which  are  not  admitted  by  Her  Britannic  Ma- 
jesty^H  government,  the  high  contracting  parties  agree  that  all  the  said  claims  growing 
out  of  act«  committed  by  the  aforasaid  vessels,  and  generically  known  as  the  ^Alabama 
claims,'  shall  be  referred  to  a  tribunal  of  arbitration." — I)rr  Buud. 


" One  sees,"  continues  the  writer,  "that  the  whole  thing  is  aimed  at  the  tribunal 
more  than  at  the  other  party,  for  the  latter  is  willing  to  leave  to  the  tribunal  of  arbi- 
tration the  question  of  its  own  jurisdiction,  while  England  denies  its  right  to  decide 
upon  its  own  powers  a  question  which  every  court  of  justice  maintains  as  a  prelim- 
inary. In  England  the  right  is  assumed  to  withdraw  from  a  treaty  as  soon  as  it  ap- 
pears that  there  is  a  difference  of  opinion  with  regard  to  its  construction.  According 
to  this,  the  treaty  must  fall  through,  for  to  Insure  it«  fulfillment,  or  the  fulfillment  of  an 
eventual  sentence  of  the  arbitrators,  there  is  but  thi^^ompufcion  of  national  honor,  or 
of  war." — XcHi'  /imchc  TimeM.  * 


The  Washington  treaty  plainly  indica.es  that  all  the  losses  grawing  out  of  the  acts 
committed  by  the  aforesaid  vessels  are  to  be  submitted  to  the  tribunal  of  Geneva, 
which  will  be  called  upon  to  prove  whether  England  violated  the  rules  prescribed  by 
the  treaty  for  the  government  of  neutrals,  and,  if  so,  wnat  sum  she  must  pay  to  the 
United  States  in  compensation  for  the  injuries  idtiicted.  lie  demonstrates  that  the 
British  case  admits  the  submission  of  direct  a«  well  as  indirect  claims,  and  that  it  de- 
nies all  liability,  claiming  that  England  fulfilled  all  its  duties  as  a  neutral,  and  that 
the  idea  of  calling  in  question  the  submission  of  indirect  claims  to  the  Geneva  tribunal, 
only  arose  when  **  on  the  eve  of  the  opening  of  Parliament  the  tories  assumed  a  threat- 
ening position,  and  the  nonconfonnists  began  to  hold  indignation  meetings.** — Vxtnna 
yeue  Fremdm  Blait. 


Gladstone  may  assert  a  hundred  times  that  the  grammar  as  well  as  the  spirit  of 
the  treaty  admits  but  one  meaning,  and  that  of  the  English ;  he  will  not  entice  the 
Americans  from  their  position.  His  countrymen,  and  the  papers  most  devoted  to  hini, 
must  confess  that  the  wording  of  the  treaty  allows  of  the  American  as  well  as  of  the 
English  interpretation,  that  tlie  construction  is  vague  and  loose.  On  the  other  side  is 
the  intention  of  the  framers  of  the  treaty.  Both  must  be  considered.  And  appeal  to 
the  preamble  and  protocol  is  not  sufficient  to  clear  up  the  mistakes.  A  refreshing  re- 
sult may  be  obtained  from  this  war  of  words.  Long  and  tedious  interchanges  of  dis- 
patches must  be  expected;  perhaps,  after  all,  the  annulling  of  the  treaty  with  all  the 
fair  hopes  attached  to  it.  We  shall  hope  that  no  war  wfil  grow  out  of  it,  however,  in 
consequence  of  the  still  pending  San  Juan  boundary  and  fishing  questions. —  Vienna 
Xette  Freie  Pre>*sc  •   * 


Our  Loudon  corn-spondent  writes  us:  "The  Atlantic  cable  works  merrily  to  bring 
us  the  utterances  of  the  New  York  Herald,  as  to  the  Alabama  quarrel,  which  has  arisen 
with  new  power.    The  New  York  Herald  sounds  f  ho  war  trumpet,  some  small  followers 
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second  it  ^  tbe  more  intelligent  portion  of  the  press,  however,  which  preserves  a  mod- 
erate attitude,  maintains  not  less  the  view  that  the  American  Government  cannot 
withdrjiw  her  claims  already  presented,  because  it  belongs  to  the  Geneva  tribunal 
alone,  and  not  to  England,  to  decide  upon  their  submission.  The  view  of  the  press  is, 
after  all,  as  was  well  known,  that  of  the  American  Government,  and  thereby  the  fatal 
point  of  the  situation  is  well  indicated.  Gladstone's  expressed  hope  that  his  demon- 
stration would  convert  the  Americans  to  the  English  view,  would  hardly  mislead  any 
one.  One  may  discuss  the  right  or  wrong  on  either  side  as  one  pleases,  the  one  £Eict 
cannot  be  denied,  that  in  the  wording  of  the  Washington  treaty  tne  indirect  claims  of 
the  American  Government,  if  not  expresdy  a^eed  upon,  are  not  expressly  excluded. 
The  Americans  do  not  offend  against  the  wording  of  the  treaty,  therefore,  whereas  they 
submit  them  to  the  tribunal  of  arbitration.  Whoever  denies  this  assumes  an  untena-. 
ble  position,  and  in  beginning  this  monstrous  piece  of  awkwardness  Gladstone  has  pre- 
pared not  only  for  himself,  but  for  England,  many  sad  hours.  He  must  hear  to-dav 
from  his  old  admirers  in  Parliament  and  in  the  press  the  bitter  truth,  repeated  on  all 
sides,  that  the  means  he  has  selected  for  his  own  defense  are  the  moat  unfortunate,  the 
most  untenable,  and  the  most  wanting  in  tact  of  all  others.  For  through  his  assertion 
of  the  absolute  clearness  of  the  treaty  in  every  respect,  he  shuts  the  door  against  fur- 
ther friendly  explanations ;  he  tacitly  accuses  the  American  Government  of  having  in- 
tentionally given  a  wrong  meaning  to  something  that  was  perfectly  unequivocaL  and 
thereby  makes,  in  the  highest  degree,  difficult  any  Mendly  yielding  on  the  part  of  that 
Government.  After  he  had  ventured  so  far  there  remained  for  the  Washington  Gov- 
ernment, which  has  also  its  own  position  to  defend,  only  this  answer :  Will  yon^  if 
every  interpretation  but  yours  is  absolutely  impossiole,  leave  the  decision  in  security 
with  the  tnbunal  f  Bince  you  are  so  firmly  convinoed,  you  have  nothing  to  risk  by  so 
doing. 

"And  how  could  Gladstone  reply  T  Either  by  a  categorical  No,  which  would  expose 
him  to  ridicule,  and  must  lead  to  the  breaking  off  of  all  further  negotiations ;  or  by  a 
Yes,  in  which  case  he  would  confess  the  trutn  of  that  which  until  now  England  has 
always  declared  to  be  xmttue^^-^K&lnischer  Zeitung, 


From  whatever  point  of  view  the  subject  be  considered,  there  exists  no  justification 
for  England  to  withdraw  from  the  treaty  concluded  at  Washington.  Be  the  demands 
of  America  ever  so  extravagant,  there  is  yet  nothing  in  the  treaty  itself,  and  nothing 
in  the  general  principles  of  international  law,  to  justify  the  withdrawal  of  the  decision 
on  those  demands  from  the  tribunal  of  arbitration.  It  would,  in  fact,  be  deeply 
to  be  ren>etted  if  the  Geneva  court  of  arbitration,  the  establishment  of  which  is  un- 
doubtedly to  be  regarded  as  an  essential  progress  in  the  life  of  international  law, 
should  not  reach  the  normal  development  of  its  activity.  We  rather  on  this  occasion 
give  expression  to  the  most  earnest  wish  that  this  procedure  may  lead  to  a  further 
development  of  international  law. — Neue  Preu^sische  Zmtitng. 


It  must  be  acknowledged,  on  an  impartial  review  of  the  dispute,  that  these  de- 
mands, however  extravagant  they  may  be,  are  by  no  means  new ;  and  when  Gladstone 
and  Granville  maintain  that  the  protocols  of  the  commission  show  that  only  those 
losses  directly  derived  from  the  capture  of  American  ships  were  spoken  of,  every  one 
can  convince  himself  from  the  protocols  of  the  contrary.  America  had  made  these  indi- 
rect claims  not  only  in  dispatches  and  occasional  declarations ;  the  treaty  of  January 
19,  1869,  was.  on  Sumner's  report,  rejected,  because  it  offered  no  assurance  of  indemni- 
fication for  tne  indirect  injury  suffered  by  America  through  the  cruisers.  With  these 
antecedents,  the  greatest  caution  was  in  any  case  presonued  to  the  English  negotia- 
tions, but  their  instruction  referred  them,  in  regard  to  the  Alabama  claims,  almost 
solely  to  the  diplomatic  correspondence  about  them.  »  •  »  ♦ 

But  not  a  word  in  the  instruction  says  that  only  direct  claims  shall  be  admitted  to 
disQussion,  and  just  as  little  does  tbe  cited  treaty  of  1869  coutahi  anything- about  them ; 
that  treaty  speaks  of  "  all  claims,  including  the  so-called  Alabama  claims.''  K  we  look 
at  the  protocols  of  the  joint  high  commission,  we  find  on  the  fit^t  page  that  the 
Americans  enumerate  in  their  fullest  extent  the  claims  now  raised  in  the  complaint, 
and  then  declare  that  in  the  hope  of  an  amicable  settlement,  no  estimate  was  made  of 
indirect  losses,  without  pi^judice,  however,  to  the  right  to  indemnification  on  their 
account,  in  the  event  of  no  such  settlenient  being  made.  As  such  a  settlement  they 
then  propose  to  agree  upon  a  sum  in  gross,  which  England  shall  pay  with  interest  to 
America  in  satisfaction  of  all  claims. 

The  English  commissioners  declined  this  proposal,  because,  they  could  not  admit 
that  England  had  failed  to  discharge  toward  the  United  States  the  duties  impo^  on 
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her  by  the  rules  of  international  law,  and  proposed  the  principle  of  arbitration.  With 
this  refusal  of  the  American  proposal  of  an  agreement  on  a  sum  in  gross  for  all  claims, 
the  liberty  was  given  back  to  the  Americans,  which  they  had  expressly  reserved.  The 
Americans  then  on  their  side  accepted  the  court  of  arbitration,  on  the  condition  that 
certain  rules  be  given  to  it  for  the  consideration  of  the  facts  to  be  brought  forward. 
England  yielded  and  the  articles  of  the  treaty  were  adopted.  In  the  first  article,  it  is 
stated  that  '*  the  differences  growing  out  of  the  acts  committed  by  the  several  vessels 
which  have  given  rise  to  the  claims  generically  known  as  the  'Alabama  claims,'  shall 
be  referred  to  a  tribunal  of  arbitration."— iTam&ur^A^r  (^respondent 


The  safest  as  well  as  the  most  dignified  course  is,  therefore,  to  stand  apon  what 
we  conceive  to  be  sound,  legal  principles,  and  to  demur  to  any  such  claims  for  indi- 
rect damage. — London  ItmeSf  January  2, 1872. 


What  that  full  extent  may  be  we  are  not  expressly  told ;  in  fact,  the  compntations  of 
the  United  States  Government  itself  have  not  yet  reached  the  mighty  sum.  It  is  easy 
to  see,  however,  that  upon  the  principles  put  forward  by  the  United  States  Govern- 
ment, the  total  might  easily  be  carried  to  an  amount  as  startling  as  that  of  the  French 
indemnity.  The  American  Government  ask  that  a  gross  sum  may  be  awarded  it,  and 
that  to  the  amount  thus  given  may  be  added  interest  at  the  rate  of  7  per  cent  from 
the  1st  day  of  Jtily,  1863.  Happily  claims  such  as  these  are  no  longer  matter  of  con- 
troversy between  England  and  the  United  States.  Confident  in  our  own  rectitude,  and 
in  the  substantial  justice  of  our  cause,  we  have  consented  to  refer  it  to  a  tribunal  so 
constituted  as  to  secure  the  confidence  of  the  world. — The  London  Daily  XewSj  January 
3. 1872. 


It  may  be  that  an  agency  is  for  the  first  time  tried  in  Geneva  which  will  do  much 
to  arrest  that  class  of  wars,  by  no  means  co-extensive  with  all  wars,  which  arrise  £rom 
definite  grievances,  rather  than  from  dynastic  or  national  passions.  It  may  also  be, 
that  litigant  nations,  when  they  are  unsncessful,  will  refuse  to  submit  to  an  authority 
which  has  no  power  to  coerce  them,  and  that  an  arbitration  is  no  more  than  a  useless 
postponement  of  recourse  to  older  and  more  familiar  methods  of  decision.  The  issse 
may  well  be  awaited  with  the  keenest  interest  and  even  anxiety ;  but  there  is  no  solid 
ground  for  the  anticipations  of  disaster  which  have  been  abroad  for  the  last  day  or 
two. — London  Pall  Mall  Qazeite,  January  4. 


It  is  scarcely  necessary  to  say  that  our  liability  would  only  extend  to  the  direct 
consequences  of  our  own  acts.  If,  for  example,  it  were  held  that  it  was  through  our 
fault  that  the  Alabama  went  to  sea,  we  would  be  justly  held  responsible  for  the  depre- 
dations which  she  committed.  But  there,  in  accordance  with  every  principle,  not  only 
of  international  but  of  municipal  law,  our  liability  should  end.  That  the  agent  of  the 
Government  of  the  United  States  should  contend,  in  the  case  he  has  present^,  that  we 
should  also  be  responsible  for  the  expenditure  occasioned  in  the  pursuit  of  the  cruisers, 
for  the  loss  by  the  transfer  of  the  American  commercial  marine  to  the  British  flag,  the 
increased  rates  of  insurance,  and  even  for  the  prolongation  of  the  war,  is  not  surpris- 
ing, since  he  speaks  as  an  advocate.  But  no  judges  could  for  an  instant  entertain  such 
claims. — London  Morning  Postj  January  4, 1872. 


K  they  did  so  couch  their  demands  we  should  not  think  of  re-echoing  the  ab- 
surd alarms  of  some  writers  here  at  the  exorbitant  character  of  the  new  Alabama 
claim.  It  must  be  borne  In  mind  that  President  Grant  seeks  re-election,  and  that  it 
would  be  very  unfortunate  for  him  if  his  Sumnerite  or  other  foes  could  say,  with  any 
appearance  of  truth,  **  He  has  injured  our  case  against  the  Britishers  by  not  asking 
enough."  Therefore  he  has  resolved  to  work  the  statesmanlike  treaty  in  a  popular  way, 
and  to  cover  the  act  of  submitting  the  affair  to  arbitration  by  Yankee  flourishes  of  the 
most  extravagant  kind.  K  it  amuses  his  countrymen  it  may  serve  him ;  it  certainly 
does  not  hurt  us. — London  Telegraphy  January  6.  OOq1( 
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*^  Wbat  shall  we  do  ?  Oar  first  duty^  both  to  the  United  States  and  to  ourselves,  is 
to  demur  to  the  consideration  of  the  claim  for  indirect  damages  put  forward  in  the  case 
submitted  by  them,  and  to  crave  a  decision  upon  our  protest  by  the  tribunal  of  arbi- 
tration before  consenting  to  carrv  the  reference  to  subsequent  stages.  We  gave  great 
confidence  that  our  view  would  be  approved,  but,  however  painful  it  might  be,  we 
ought  not  to  hesitate  to  retire'  altogether  from  the  case  if  the  tribunal  did  not  hold  it- 
sen  free  to  reject  the  consideration  of  indirect  claims.^ — London  TimeSj  January  29. 


VI. 

Extract  from  the  Journal  dea  D^bats,  Paris,  June  6, 187'2. 

Les  r^lamations  pour  '^dommages  indirects"  que  les  I5tats-Unis  voulaient  sou- 
mettre  au  tribunal  arbitral  de  Geneve  seront  probablemeut  dcart^Ses.  Les  £tat8-Uuis 
semblent  avoir  enfin  c6d6  sur  ce  point  important,  et  cependaut,  k  considdrer  Tafiaire  au 
point  de  vue  des  principes  du  droit  et  en  Ittissant  de  c6t6  les  grosses  exag^rations  de 
leur  mdmoire,  ils  soutenaient  une  tb^so  Juste,  ils  <Staient  dans  le  vrai  sous  le  rapport 
juridique.  De  quoi  s'agi t-il  en  effet  T  Quelle  accusation  ^^vent-ils  contre  TAngleterre  t 
lis  Taccusent,  en  premier  lieu,  de  n'avoir  pas  empSch6  ses  armateurs  de  foarnir  aux 
cou£6d6v6s  des  navires  de  guerre ;  en  second  lieu,  d'avoir  par  malice  ou  negligence 
permis  aux  corsaires  confdder^  de  se  servir  de  ses  ports  et  de  ses  eaux  comnie  d'une 
base  d'op^rations  ou  de  ravitaillenient.  Par  le  fait  de  ce  manquement  aux  obligations  de 
la  neutrality,  jgoutent-ils,  qu'est-il  arrivd  f  C^est  d*abord  que  les  conf^ddr^s  ont  arm^ 
un  plus  grand  nombre  de  corsaires  quails  n'auraient  pu  le  faire  si  TAngleterre  avait 
strictement  observd  ses  obligations  de  puissance  neutro ;  c'est  ensnite  que  les  corsaires 
conf6d6r6s,  trouvaut  des  retuges  et  des  points  de  ravitaillement  dans  les  ports  et  len 
eaux  britauniques,  out  pu  multiplier  leurs  depredations  en  raison  de  ce  concours  qui 
leur  etait  indftment  accord^.  Or  n'est-il  pas  juste  que  PAngleterre  soit  rendue  respon- 
sable  des  dommages  causes  aux  int^r^ts  americains  par  ces  deux  sorteu  de  manque- 
ment k  ses  devoirs  de  neutre  en  admettaut,  bien  eutendu  que  les  griefs  forufuies  contre 
sa  connivence  on  sa  negligence  soient  fondes  f 

Cette  argumentation  est  irreprochable,  et  TAngleterre  Ta  reconnu,  tout  en  se  defen- 
dant d'avoir  failli  &  ses  obligations  dans  les  differents  cas  qui  font  Tobjet  des  reclama- 
tions americaines ;  elle  est  tombee  d'accord  avec  les  ^tats-Unis  qu'elle  ponrrait  leur 
devoir  des  domma^es-interfits,  et  elle  s'est  resignee  k  accepter  sur  ce  point  la  decision 
d'un  tribunal  d^arbitres  dpnt  la  mission  consistera  P  ii  constater  si  PAngleterre  a  manque, 
dans  la  guerre  de  la  secession,  k  ses  obligations  de  puissance  neutre,  et  dans  quelle 
mesure ;  2^  k  reconnaltre  et  k  evaluer  les  clommages  causes  par  le  fait  de  ce  manque- 
ment et  k  fixer  le  chifire  du  dedommagement.  Seulement  apr^  s'en  Hre  remise 
entitlement  au  tribunal  pour  resoudre  la  premiere  question,  PAngleten*e  semble  avoir 
craint  de.se  mettre  k  sa  discretion  pour  la  seconde;  elle  a  impose  des  limites  k  sa  com- 
petence, en  etablissant  une  distinction  entre  les  "  dommages  directs,"  qu'elle  reconnalt,. 
et  les  *' dommages  indirects"  qu'olle  ne  reconnalt  pas.  Cette  distinction  est-elle  fondee 
en  droit  ou  en  raison  f 

Consultons^  k  cet  egard,  les  faits,  et  voyons  ce  qui  ressort  de  Texamen  et  de  ranaly»e« 
du  cas  en  litige.  Les  corsaires  coufederes  ont  donue  la  chasse  aux  navires  de  com^ 
merce  americains ;  ils  en  ont  capture  un  certain  nombre,  confisquant  ou  detruisant 
vaisseaux  et  cargaisons.  \oi\k  une  premiere  categoric  de  dommages  directs.  II  y  en 
a  une  seconde :  "  Les  etats  du  Nord  ont  eie  obliges  de  surveiller  et  de  poursuivre  les 
corsaires  du  Sud;  ils  ont  employe  k  cette  destination  une  partie  de  leur  flotte  de 
guerre,  d'oti  un  doable  dommage  consistant:  1°  dans  les  frais  occasionnes  par  la  pour- 
suite  des  corsaires;  2^  dans  la  privation  subie  par  les  £tats-IInis  d'une  partie  de  leur 
flotte  qui  aurait  pu  leur  rendre  d'autres  services.  Est-ce  tout  f  Non.  La  seule  annonce 
de  Tapparition  des  corsaires  du  Sud  a  suffl  pour  creer  un  "risque  de  guerre"  qui  est 
vena  immediatement  s'ajouter  aux  risques  roaritimes  ordinaires.  Ce  risque  extraor- 
dinaire n'a  pu  6tre  convert  que  par  une  prime  correspondante  et  dont  le  taux  s'est 
eieve  avec  lui.  On  a  done  vu  s'etablir  une  diflference  entre  les  primes  d'assurance  des 
navires  et  cargaisons  americains  et  celle  des  neutres.  Les  armateurs  et  les  negociants 
qui  ont  pave  cette  difference  ou  ce  supplement  de  prime  n'ont-ils  pas  subi  un  dom- 
mage aussi  reel  que  ceux  dont  les  navires  et  les  marchandises  ont  ete  captures  t  La 
perte  a  ete,  sans  doute,  infiniment  moindre  pour  chacun ;  en  revanche,  cette  perte  ne 
s'est-elle  pas  multlpliee  par  le  nombre  des  navires  composant  la  marine  marchande 
americainef  Puis,  qu'est-il  arrive  t  C'est  que  I'existence  de  ce  risque  partioulier  et 
Vobligation  de  le  couvrir  par  une  prime  suppiementaire  ont  fait  abandonner  les  navires 
americains  pour  les  neutres,  anglais,  hollandais,  danols,  etc  Nouvean  dommage 
auquel  les  armateurs  americains  n'ont  pu  se  soustraire  qu'en  faisant  passer  d'une  mani^re 
reelie  oo  Active,  mais  en  tons  cas  non  sans  frais,  lears  navires  sobs  payillop^t^ngo;. 
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D'lm  autre  cAtd,  u'ost-il  pas  vraisemblable  que  les  armemento  en  course  dee  ^tato  da  Sad 
ont  ooutribud,  dans  une  certaine  mesure,  h  la  prolongation  de  lalutte,  soit  en  atfaiblissaDt 
lea  ressonrces  des  ^tats  da  Nord,  soit  en  soutenant  le  moral  des  conf^ddr^ ;  et  u^en  est-U 
paa  KSsult^  une(  angmentation  des  frais  de  la  guerre?  Voil^  bien  toute  ane  s^rie  de 
dommages  qui  ont  ^t^  engendr^  par  le  fait  de  Pexistence  des  corsaires  da  Sad. 
On  peotles  analyser  et  les  grouper,  appeler  ceux-ci  directSf  cenx-1^  indirectSy  quoiqye  ces 
deux  caract^res  soient  loin  d'etre  toujonrs  clairemeut  uiarqu^  ;  mais  on  ue  peat  les 
B^parer,  on  ne  peat  mdme  les  ooncevoir  les  uns  sans  les  autres.  lis  forment  nn  ensemble 
naturel,  et  c^est  par  un  triage  tout  k  fait  arbitraire  que  FAngleterre  a  reconnn  lea 
**  dommages  directs,"  et  repouss^S  les  •*  dommages  indirects.** 

Dira-t-on  que  les  dommages  indirects,  par  leur  ^tendue  m6me  comme  anssf  par  leor 
caract^re  vague  et  incertain,  ^happeut  k  une  Evaluation  rigourense  t  Qn'il  est  im- 
possible, par  exemple,  d'appr^cier  dans  quelle  mesnre  les  armements  en  course  des  con- 
i6d6r6s  out  pu  contribuer  k  la  prolongation  de  la  gnerre  t  Cette  objection  est  assorE- 
ment  des  mieux  fondles ;  mais  quoi !  appartient-il  bien  aox  parties  en  cause  de  tran- 
cber  la  difficult^  qu'elle  sool^vet  N'est-ce  point  I'affaire  du  tribunal  de  d^ider  non- 
seulement  ce  qui  Ini  semble  lE^time  on  illEgitime  dans  les  r^lamations  port^^ 
devant  lui,  mais  encore  ce  qui  lui  paralt  ^bapper  k  la  possibility  d'une  Evsdoation  f 
N'est-ce  pas  enipi6ter  sur  sa  competence  et  ses  attribations  qne  de  limiter  d'avaoce  son 
verdict  f  Sied-il  bien  snrtont  &  la  partie  inculp^e  de  lui  dire:  '^Voici  an  dommage 
qae  Ton  m'accuse  d'avoir  causE  et  pour  lequel  j'invoque  votre  arbitrage,  mais  je 
u'entouds  point  vous  accorder  le  droit  de  le  reconnaltre  et  de  rappr^cier  dans  toute  son 
Etendue  r^Ue,  car  Je  n'ai  qu'une  foi  limit6e  dans  la  rectitude  de  votre  Jagement:  Je 
crains  que  vous  ne  sachiez  pas  discemer  ce  qu'il  y  a  de  faax  ou  d'exag^^  dans  les 
r^lamations  qui  sont  portees  devant  vous,  et  Je  ne  veax  pas  m'exposer  sans  reserves 
aux  cons^uences  d'un  verdict  qui  me  condamnerait,  ou  si  vous  Taimez  mieux,  je  ne  me 
soucie  pas  de  r^parer  tout  le  dommage  que  j'ai  causE.''  * 

Tel  est  pourtaut  Tattitude  que  PAngleterre  a  j^rise  dans  cette  affaire.  D^aooord  avec 
les  £tats-Unis,  elle  convoque  nn  tribunal  d'arbitres,  puis  anssit6t  voici  qu'apr^  avoir 
pris  connaissance  du  m^rooire  dela  partie  adverse,  la  t^te  lui  toame^  die  prend  peor, 
elle  Etablit  des  distinctions  entre  les  grosses  reclamations  et  les  petites,  admettant  la 
competence  des  arbitres  pour  celles-ci,  la  rejetant  pour  cellos-1^,  comme  si  elle  se  defiait 
du  tiibuual,  comme  si  elle  craignait  qu'il  ne  se  laiss&t  influencer  par  les  arguments 
am^ricains,  an  point  de  la  condamner  a  quelque  dedommagement  formidable,  oa  sim- 
plement  comme  s'il  elle  craignait  qu'il  ne  robligeAt  h  payer  tout  ce  qn'elle  poarrait 
devoir  pour  avoir  manquE  k  ses  obligations  de  puissance  neutre.  Cette  defiance  est . 
assurement  pea  flatteuse  pour  le  tribunal,  et  on  pent  doater  qu*elle  le  dispose  favo- 
rablement  k  regard  de  VAngleterre,  en  admettant  m6me  qn'il  consente  a  rendre  nn 
jugemeut  dans  les  limites  etroites  et  arbitraires  qui  lui  sont  assignees. 


VII. 

Extract  from  "  La  Quejition  de  r Alabama  et  le  Droit  des  GenSf^^  by  M.  Pradier-FodM, 

PariSy  1872. 

Le  texte  du  traite  n'a  point  distingue  entre  les  reclamations ;  il  les  a  toutes  soamises 
an  tribunal  arbitral,  pour  6tre  r4gl6&i.  Ni  dans  le  cours  des  debats  de  la  Haute  Com- 
mission roixte,  qui  siegea  pendant  denx  mois,  ni  dans  aucune  des  clauses  da  traite, 
destine  k  fixer  la  procedure  et  les  attributions  du  tribunal  arbitral,  ainsi  que  les  prin- 
cipes  qui  doivent  le  gnider  dans  sou  jugement,  I'Angleterre  n'a  pas  eieve  la  momdre 
objection  sur  Tune  quelconque  des  categories  de  reclamations  presentees  par  les  l^tats- 
Unis ;  elle  les  a  toutes  repoussees  an  mdme  titre,  sans  faire  de  distinction,  et  oe  n'eet 
que  plus  tard,  en  presence  des  pretentions  des  £tats-Unis,  qu'elle  a  fait  ses  reserves  sar 
la  nature  de  certaines reclamations  determinees,  enne  contestant  pas  la  competence  des 
arbitres  pour  les  autres. 

Or,  les  negociateurs  anglais  du  traite  de  Washington  devaient  s^attendre  k  ce  que  la 
pretention  relative  aux  dommages  indirects  poarrait  se  produire.  lis  savaient  qu'un 
premier  traite  avait  deji  ete  preparee  et  conclu,  il  y  a  quelques  annees,  entre  les  deux 
gouvemements,  pour  le  r^glement  de^  reclamations,  et  que  le  Senat  de  FUnion  avait 
rejete  ce  traite,  precisement  parce  qu'on  ne  pouvait  y  faire  entrer  les  reclamations  ponr 
dommages  indirects. 

lis  etaient  done  avertis.  Comment  expliqner  leur  silence  k  cet  egard  pendant  la  ne- 
gociation  du  second  traite  T  Pourquoi  cette  mention  si  generals,  si  eiastiqne,  de  "  toutes 
les  plaintes,"  de  "  toutes  les  reclamations,'*  lorsquMls  pouvaient  inserer  dans  le  traite 
une  clause  speciale  excluant  formellemeut  les  dommages  indirects  f  Uniquement  pre- 
occupes  de  taire  valoir  Tidee  que  PAngleterre  n'avait  point  vioie  les  devoirs  de  la  nen- 
trolite,  lis  ont  neglige  de  specifier  les  reclamations  sur  lesquelles  les  arbitres  auront  k 
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86  proDODcer.  lis  les  ont  tout€S  comprises  dans  la  competence  du  tribunal  arbitral,  et 
maintenant  qu'il  est  possible  de  presseutir  r^ventualit^  d'ane  coudamnation  h  nne 
reparation  pecuniaire,  le gouvernement  de  la  Reine  et  la  nation  anglaise  viennent  dire: 
**  Noas  n'avons  entendu  ddferer  anx  arbitres  que  la  qaestion  des  dommages  directs ! "     . 

««««»•  * 

X  DOS  yenx,  Taffaire  intemationale  qni  pr^occnpe  si  vivement  aujourd'hui  les  deux 
mondes  n'est  nnllemeut  compliquee.  ponrvn  qu'on  Tisole  de  la  politique  et  qu'on  la 
maintienue  dans  son  domaine  naturel :  le  droit  des  gens. 

II  n'y  a  pas  de  contestation  sur  les  dommages  causes  aux  £tats-Unispar  les  corsaires 
snsdits,  dont  la  fnite  bors  des  ports  anglais  a  6t6  regrett^e  par  sa  Majesty  britanniqne. 
II  n'y  a  gu^re  plus  de  controverse  sur  la  responsabilite  que  cette  fuite  et  ces  depreda- 
tions ont  fait  peser  sur  la  Grande-Bretagne.  Les  Anglais,  du  reste,  sont  disposes  ii 
regler  le  differend  des  dommages  directs. 

Que  reste-t-il  done  t 

Un  tribunal  d'arbitrage  institne  par  un  traite  oonclu  dans  un  esprit  amical,  et  dont 
la  conclusion  a  ete  saluee,  dans  le  principe,  par  les  applaudissemeuts  de  la  nation 
anglaise ; 

"  Un  expose  des  £tat8-Unis  demandeurs,  qui  est  essentiellement  une  pi^ce  de  pro- 
cedure ; 

"Un  debat  ouvert,  dans  lequel  TAngleterre  pourra  faire  valoir  ses  moyens  de 
defense,  et  reponsser  des  conclusions  qui  seraient  mauifestement  contraires  au  droit,  k, 
la  justice  et  k  la  raison.  * 

**  Les  arbitres,  enfiu,  dont  on  ne  pourrait  suspecter  Pinipartialite  sans  coramettre  une 
grave  offense  centre  lepr  personne  et  les  gouvernements  qui  les  ont  choisis. 

"II  reste  quelque  chose  de  plus  encore  ;  I'obligation  pour  les  etats  qui  veulent  tracer 
un  sillon  profond  dans  le  champ  de  la  civilisation,  de  respecter  les  traites. 

"  A  propos  du  conflit  anglo-americain,  on  a  parie  de  la  force  primaut  le  droit ;  mais 
il  y  a  une  iniquite  internationafe  non  moins  funeste ;  c'est  Tintideiite  se  jouant  de  la 
foi  juree.  Pour  l^s  etats,  comme  pour  les  particnliers,  tout  se  tient  en  fait  de  moralite. 
L'oubli  de  la  parole  engagee  conduit  &  la  violence.  Les  peuples  commencent  par 
eiuder  lenrs  engagements  et  finisseut  par  opprimer  les  faibles." 


VIIL 

"  Quelques  mots  sur  la  phase  nouvelle  du  differend  anglo-amdricain,^^  hy  G.  RolinJacqne' 

mynSf  Brussels,  1872. 

Le  traite  rend  la  commission  competente  pour  statuer  sur  les  Alabama  claims,  Toute 
la  question  est  done  de  savoir  si  ces  conclusions  sont,  en  tout  ou  en  partie,  etrang^res 
aux  Alabama  claims.  Or  nos  lecteurs  auront  dejii  fait  le  rapprochement  entre  les  con- 
clusions et  la  declaration  faite  par  les  commissaires  americains  au  debut  de  la  con- 
ference du  8  mars.  Non-seulement  Fesprit,  mais  le  texte  en  est  iHentique,  Dans 
Tune,  comme  dans  Fautre,  les  cinq  points  sont  formuies  et  dans  le  mdme  ordre! 
La  declaration  de  retrait  conditionnel  des  demandes  pour  dommages  indirects  n'est  faite 
que  pour  le  cas  oti  PAngleterre  aurait  accepte  le  paiement  d'embiee  de  la  sorame  de- 
mandee  pour  dommages  directs.  M.  Gladstone  a,  nous  Pavons  vu,  pretendu  le  con- 
traire,  mais  nous  croyons  que  c'est  k  tort.    En  eflfet : 

A.  II  resulte  de  la  lecture  du  proems- verbal  que  les  termes  amiciible  settlement^ 
ne  s'appliquent  qu'au  rfeglement  immediatsans  arbitrage.  Partout  ailleurs  il  ne  s^agit 
que  de  settlement,  et  le  traite  lui-m6me  ne  parle  que  de  speedy  settlement,  (prompt  rh^o- 
ment.) 

B.  Le  regret  exprime  par  les  commissaires  americains  du  rejet  de  leur  premiere 
proposition  coufirme  cette  mani^re  de  voir : 

C.  Lors  que  dans  une  negociation  une  des  parties  abandonne  ses  pretentions,  c^est 
generalement  centre  la  reconnaissance  formelle  de  celle  qu^elle  n'abandonne  pas.  Sons 
ce  rapport  il  etait  naturel  que  leS'  commissaires  americains  fussent  prdts  a  renonoer 
aux  aommages  indirects  comme  nrix  d'un  engagement  certain  de  payer  les  dommages 
directs.  Mais  il  ne  I'est  plus  quails  fassent  cette  renonciation  lorsque  tout  est  remis  en 
question  par  la  nomination  d'arbitres.  II  y  aurait  Ih  une  concession  sans  reciprocity, 
un  effet  sans  cause,  qui,  en  Tabsence  m^me  de  toute  reserve,  ne  pent  se  presumer. 

Nous  devons  admettre,  d*apr^  ce  qui  precMe,  que,  h  eu  juger  par  les  documents 
officiels  et  publics,  le  memoire  americain  ne  soumet  aux  arbitres  aucune  pretention 

* "  That  in  the  hope  of  an  amicable  settlement,  no  eatimato  was  made  of  the  indirect  loeaea,  withont 
prejudice,  however,  to  the  right  of  indemnification  on  their  account  in  tlie  event  of  no  such  settlement 
being  made." 
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qai  ne  soit  de  lenr  comp<Steuce — c'est-^i^ire,  qni  ne  soit  dans  lea  teriues  du  compromis. 
Encore  nne  fois,  quelques-unes  de  ces  pretentions  peuvent  ddpasserla  mesure  com- 
inand<Se  par  la  lustice  et  le  bon  sens,  elles  peuvent  6tre  en  elles-mdmes  des  actes  d^so- 
J)ll2eant8  pour  r Angleterre,  et  coustituer  nne  ddceptiou  pour  les  n^gociatenrs  que  cette 
puissance  a  envoyes.  Mais  les  arbitres  n'ont  h  consulter  que  les  termes  dn  traits, 
dclair^Sy  en  cas  d'obscurit^,  pai*  les  actes  qui  y  sont  relatifs.  Or  le  traits  ne  stipule 
qu'une  chose  en  mati^r.e  de  competence,  c'est  qu*il  s'agira  d^ Alabama  claims j  et  il  ne 
stipnle  pas,  ce  qui  ett  6t6  absurde,  que  ces  claims  seront  raisonnables.  Car  c'est  pr^- 
cisement  la  question  de  savoir  s'ils  sont  raisonnables  qui  est  d^f^r^e  aux  arbitres. 


IX. 

Extract  from  **g1i  aroitrari  intertuizionaliy  ed  il  trattato  €li  Washingtony^^  by  Auguste  Pieran- 

tonif  NapleSj  1872. 

II  trattato  cont-enipla  il  caso,  cbe  tutti  1  reclami  possauo  essere  ammessi,  poieb^  con 
Tarticolo  VII,  stabilisce  che  il  tribunale  potr^,  se  lo  trover^  conveniente,  decretare  una 
^mma  da  pagarsi  dall'  Ingbilt'Crra  per  tutti  i  reclami  indirizzati. 

II  trattato  considera  il  caso,  in  cui  alcuui  reclami  potrebbero  per  la  loro  dnbbiezza 
impedire  questo  modo  sommario  di  decisione,  poich^  Vart.  X,  stabilisce  che,  se  il  tri- 
bunale non  decreter^  una  somma,  una  volta  tanto,  si  nomini  un  ufficio  di  assessor!  per 
veriticare  qaali  sono  i  reclami  valevoli. 

•  '   «  «  •  «  «  • 

I  contraenti  perci5  stipnlarono  reciprocity  ed  egnaglianza  di  diritti ;  all*  America 
il  diritto  di  presentare  tutti  i  reclami,  alF  Inghilterra  la  latitudine  di  respingerli  tutti 
e  subordinatamente  di  restringere  la  misura  dei  danni. 

Infine  le  due  poteuze  convennero,  mcdiante  Particolo  XI,  di  considerare  le  decisioni 
del  tribunale  ''come  un  regolamento  completo  finale,  assolnto  di  tutti  i  reclami  sopra 
menzionati. 

II  principio  di  ermeneutica  legale  che  tutte  le  clausole  delle  convenzioni  s'interpre- 
tano  le  uue  con  le  altre,  dando  a  ciascuna  il  sense  che  risulta  dalF  altra,  riconferma  la 

Sienezza  della  volenti  delle  parti  a  deferire  ai  giudici  o/j^ni  specie  di  reclamo,  indipen- 
entemente  dalla  loro  relativa  giustizia,  la  quale  ^  quistione  di  merito,  che  spetta  agli 
arbitri  di  decidere. 

Ma  se  i  termini  del  trattato  fossero  oscuri,  sarebbe  opportune  di  risalire  ai  motivi 
della  convenzione. 

E  voleutieri  procederb,  beuanche  a  tale  novella  indagine,  poichfe  la  h  tanto  valorosa 
da  dileguare  ogui  altra  possibile  obbiezioue.  II  protocoUo  riferito  nella  prima  parte  del 
mio  scritto  avverte  che  i  commissari  americani  esposero  in  termini  esattissimi  tutti  i 
capi  dei  loro  reclami.  Essi  parlarono  di  numerose  perdite  dirette  (extensive  direct 
losses)  e  danni  iudiretti  (indirect  injury)  risultanti  dal  passaggio  sotto  bandiera  britan- 
nica  di  una  grande  parte  della  marina  mercantile  americaua,  deW  aumento  dei  prezzi 
d'assicurazione,  del  prolongamento  della  guerra  e  deir  aggiunta  di  una  somma  consi- 
derevole  alle  spese  occorse  per  la  guerra  e  per  la  soppressioue  della  ribellione. 

E  questi  medesimi  capi  invariabilmente  furono  ripetuti  nella  memoria  presentata 
al  tribunale. 

L'Inghilterra  per6  per  la  voce  di  alcuni  nomini  di  Stato  e  per  i  clamori  della  sua 
reputatissima  stampa  crede  di  poter  sosienere  che  una  esplicita  riuunzia  dei  danui 
derivati  dalla  pfotratta  guerra  sia  stata  fatta  nella  discusslone  del  trattato.  Che  vi  ha 
di  essatto  in  qnesta  allegazione  f 

Reca  il  processo  verbale  che  i  commissarii  proposero  pure  che  Taltre  cnmmissione 
s'lutendesse  interne  una  somma  da  pagarsi  dalla  Gran  Bretagna  agli  Stati  Uniti  in  nna 
volta  per  tutti  i  reclami  principali  ed  interessi.  Mediante  questo  regolamento  avreb- 
bero  rinunziato  ai  loro  reclami  per  danni  indirc.tti;  e  dichiararono  non  esservi  pre- 
giudizio  tuttavia  pel  dritto  di  reclamare  pei  danni  iudiretti,  se  alcun  regolamento  di  tal 
genere  non  fosse  conchiuso. 

E  ccrto  che  se  Tlngbilterra  avesse  allora  accettato  un  regolamento  immediato  ed  il 
pagamento  di  una  somma  lissa,  non  soltanto  sarebbe  niancato  Toggetto  a'  reclami,  ma 
ristesso  oggetto  del  trattato.  Invece  i  commissarii  inglesi  cont^starono  in  genere  tutte 
le  pretese  degli  Stati  Uniti,  si  ricnsarono  al  regolamento  proposto  ed  ofTrirono  soltanto 
di  sottomettersi  ad  un  arbitrate,  purch^  si  trovnsse  nn  arbitro  conveuiente.eche  si  con- 
venissero  i  pnnti,  ai  qnali  Parbitrato  si  applicherebbe. 

E  gli  ageutl  americani  risposero,  esponendo  il  loro  dolore  che  fosse  andato  a  monte 
la  proposta  di  nna  somma,  Tarbitrato  non  essendo  il  regolamento  amichevole  ((A« 
amicable  ftettlement)  in  considerazione  del  quale  avrebbero  rinunziato  alle  loro  do- 
maude  di  danni  interessi. 
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Risulta  iuoltre  dalla  lettura  del  processo  verbale  che  le  espreseioni  amicdbU  settle, 
ment  farODo  adoperate  per  la  richiesta  di  una  liqaidazione  immediata  seDza  arbitrato, 
e  che  negli  altri  luoghi  in  cni  si  parl6  di  accommodamento  sotto  altre  forme  si  U86  la 
semplice  parola  setUement  o  epeedy  aettlementf  (pronta  liqnidazione.)  .  Espressioni,  che 
banuo  diverso  valore,  e  che  nou  permettono  di  dire,  come  vorrebbe  sostenere  V  Inghil- 
terra,  che  Tarbitro  preseute  sia  lo  stesso  settlement,  di  cni  fu  prima  discorso  dair 
America. 

I  commissarii  inglesi  nbn  dovettero  essere  sorpresi  dagU  American!,  poioh^  eglino 
sapevano  che  si  potesse  elevar  pretesa  dei  danni  indiretti. 

L'alta  commissione  si  rinnl  h  Washington,  soltanto  perch^  non  era  stato  ratificata 
dal  Senato  dell'  Unione  la  precedente  conveuzione.  E  tra  le  ragioni  d(^l  ri^etto  della 
medesima  non  ultima  fti  quella  che  non  vi  erano  oompresi  i  reclami  indiretti.  Se 
dunque  i  negoziatori  inglesi  erano  avvertiti,  perch^  tacquero  t  Perch^  a  fronte  delle 
esplicite  riserve  e  condizioni  de^li  agenti  degli  8tati  Uniti  non  usarono  alcuna  espres- 
sione,  che  significar  potesse  variety  di  pensiero,  di  mente  t 

]7In^hilterFa  perci6  non  pu6  trarre  alcun  argomento  in  favore  dal  fatto  che  1  com- 
missarii americani  proposero  di  esser  disposti  a  rinunziare  ai  danni  indiretti,  se  amiche- 
volmente  e  con  somroa  fissa,  immediatamente  allora  si  fosse  dato  fine  alia  controversia. 

Se  pure  i  commissarii  americani  non  ne  avessero  fatto  speciale  risenra,  il  loro  di- 
ritto  di  presentare  la  istanza  al  tribunale  arbitrale  di  Qinevra  per  i  danni  indiretti  non 
sarebbe  pregiudicato.  Spetta  poi  al  Tribunal  di  esaminare  la  giustizia  ed  il  fondamen- 
to,  cosl  di  questi,  come  degli  altri  danni  ;  ma  ninn  limite  alia  proposta  di  domande 
Bcaturisce  dalla  lettura  e  dalla  ragione  del  trattato. 
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